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AiAM]U.*m  ai  (M)  •)  m  f  I  <m  U|  m  ISi  (88)  101  (89)  1«|(9Q^ 

91)  84;  (9S)  85;  (93)  aa 
AmKMMUB.^m^  (49)4|  (NIVi  (61)  M|  (08)80;  (88)  88;  (64)  88; 

(56)88. 
Caldobnia.  ^(72)  1;  (78)  8;  (74)  6;  (76)  7s  (76)  9;  (77)  U;  (78, 79)  18;  (80) 

18;  (81)  IS;  (88)  16;  (88)  17;  (84)  18;  (86)  80;  (88)  81;  (87»  88)  88; 

(89)83;  (90^91)85;  (92;  93)  87;  (94)88;  (95)88. 
OsumASO.  ^  (10)  8;  (11)  7;  (18)  13;  (18)  16;  (14)  80;  (16)  88;  (16)  85. 
Oovnonoine.— (64)  1;  (66)  3;  (66)  7;  (67)  14;  (66)  18;  (69)  81;  (60)  85; 

(61)  8a 
0BLAWARB.  —  (6  Hoasi.)  1;  (6  HoB«t)  88. 

Flobida.  —(22)  1;  (23)  U;  (24)  18;  (25,  26)  83;  (26)  86;  (28)  88;  (29)  3a 
OWBOIA.  —(76)  8;  (77)  4;  (78)  6;  (79)  U;  (80;  81)  18;  (82)  14;  (83,  84)  80; 

(86)  81;  (86)  88;  (87)  87;  (88)  Sa 
iLUHOia.— (181)  8;  (122)  3;  (128)  3;  (124)  7;  (126)  8;  (126)  9;  (187)  U; 

(128)  15;   (129)  16;   (180)  17;   (131)  19;   (132)  88;   (183,   134)  88; 

(186)  85;  (186)  89. 
ImnAirA.  — (118)  8;  (113)  3;  (114)5;  (116)  7;  (116)  9;  (117,  118)  10;  (119) 

18;  (120, 121)  16;  (122)  17;  (123)  18;  (124)  19;  (126)  81;  (126,  187)  88; 

(12S)  85;  (129)  88;  (130)  30. 
Iowa. —(78)  8;  (73)  5;  (74)  7;  (76)  9;  (76;  77)  14;  (78)  16;  (79)  18;  (80)  80; 

(81)  85. 
KAmAS.  —  (87)  1;  (38)  5;  (89)  7;  (40)  10;  (41)  18;  (42)  16;  (48)  19;  (44)  81; 

(46)  83;  (46)  86;  (47)  87;  (48)  Sa 
Ejdituckt.  -(83,  84)  4;  (85)  7;  (86)  9;  (87)  18;  (88)  81;  (88)  85;  (90)  89. 
LooisiAMA.- (39  La.  Ann.)  4;  (40  La.  Ann.)  8;  (41  La.  Ann.)  17;  (42  La. 

Ann.)  81;  (43  La.  Ann.)  86. 
Mairs.  —  (79)  1;  (80)  6;  (81)  10;  (82)  17;  (83)  88;  (84)  80. 
MABTLAiro.-(67)  1;  (68)  6;  (69)  9;  (70)  14;  (71)  17;  (72)  80;  (73)  85;  (74) 

8a 

Mabsaohusbitb.- (146)1;  (146)4;  (147)9;  (148)18;  (149)14;  (150)16;  (161) 

81;  (162)  88;  (153)  86;  (154)  86. 
MiCHioAB.  -  (60,  61)  1;  (62)  4;  (63)  6;  (64,  65)  8;  (66,  67)  11;  (68,  69,  75) 

18;  (70)  14;  (71.  76)  16;  (72,  73,  74)  16;  (77.  78)  18;  (79)  19;  (80)  80; 

(81,  82;  83)  81;  (84)  88;  (85,  86,  87)  84;  (88)  86;  (89)  88;  (90,  91)  Sa 
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.MniinB8orA.-(96)  1;  (S7)6;  (88)8;  (39,40)11;  (41)t6|  (48)  18|  (4S)tt| 

(44)  80;  (46)  M;  (46)  M;  (47)  M. 
MississiFPi.  —  (65)  7;  (66)  14;  (67)  19;  (68)  84;  (60)  aa 
Missouri.  —  (92)  1;  (93)  8;  (94)  4;  (95)  6;  (96)  9;  (97)  10;  (98)  14;  (99)  17; 

(100)18;  (101)80;  (102)88;  (103)88;  (104^105)84;  (106)87;  (107)88 
MoMTAirA.  —  (9)  18;  (10)  84;  (11)  8a 
Nkbrarka.— (22)  8;  (23,  24)  8;  (25)  18;  (26)  18;  (27)  80;  (2^  29)  86; 

(30)  87;  (31)  88;  (82,  33)  89. 
Nkvada.  —  (19)  8;  (20)  19. 
New  Haupsuibk.  ~  (64)  10;  (62)  18;  (65)  8a 
Kiw  jEBasT.  — (43  N.  J.  Eq.)  8;  (44  N.  J.  Eq.)  6;  (60  K.  J.  L.)  7;  (51 

N.  J.  L.;  45  N.  J.  Eq.)  14;  (46  N.  J.  Eq.;  62  N.  J.  L.)  19;  (47  N.  J. 

Eq.)  84;  (53  N.  J.  L.)  86:  (48  N.  J.  Eq.)  87. 
Nbw  York.  — (107)  1;  (108)  8;  (109)  4;  (110)  6;  (111)  7;  (112)  8;  (113)  10; 

(114)  11;  (115)  18;  (116,  117)  15;  (118,  119)  16;  (120)  17;  (121)18;  (122) 

19;  (123)  80;  (124,  125)  81;  (126)  88;  (127)  84;  (128,  129)  86;  (130, 

131)  87;  (132,  133)  88;  (134)  80. 
North  Carolina.  —  (97, 98)  8;  (99,100)6;  (101)9;  (102)  U;  (103)14;  (104) 

17;  (105)  18;  (106)  19;  (107)  88;  (108)  88;  (109)  86;  (110)  8a 
North  Dakota.  —  (1)  8a 

Ohio.  —  (46  Ohio  St)  4;  (46  Ohio  Si.)  15;  (47  Ohio  St)  81;  (48  Ohio  St)  89. 
Oregon.— (15)  8;  (16)  8;  (17)  U;  (18)  17;  (19)  80;  00)  88;  (21)  88; 

(22)  89. 
Pbnnstlvania.  — (115,  116,  117  Pa.  8t)  8;  (118,  119  Pa.  St)  4f  (120,  121 

Pa.  St)  6;  (122  Pa.  St)  9;  (123,  124  Pa.  St)  10;  (125  Pa.  St)  11;  (126 

Pa.  St)  18;  (127  Pa.  St)  14;  (128, 129  Pa.  St)  15;  (130, 131  Pa.  St)  17; 

(132,  133,  134  Pa.  St)  19;  (135,  136  Pa.  St)  80;  (137,  138  Pa.  St)  81; 

(139, 140,  141  Pa.  St)  88;  (142,  143  Pa.  St)  84;  (144^  145  F^  St)  87; 

(146  Pa.  St)  88;  (147,  150  Pa.  St)  8a 
Rhode  Island.  —  (15)  8;  (16)  87. 
South  Carolina. --(26)  4;  (27,  28^  29)  18;  (90)  14;  (31,  82)  17;  (33)  86; 

(34)  87;  (35)  88. 
TENNB88BB.— (85)  4;  (86)  6;  (87)  10;  (88)  17;  (89)  84;  (90)  85;  (91)  80. 
TxxAE.  — (68)  8;  (69;  24  Tex.  App.)  6;  (70;  25^  26  Tex.  App.)  8;  (71)  10; 

(27  Tex.  App.)  U;  (72)  18;  (73,  74)  15;  (75)  16;  (76)  18;  (77;  28  Tex. 

App.)  19;  (78)  88;  (79)  88;  (29  Tex.  App.)  85;  (8Q,  81)  86;  (82)  87; 

(80  Tex.  App.)  88;  (83)  89. 
VxEMONT.  —  (00)  6;  (61)  15;  (62)  88;  (63)  M. 

VmoiNiA.  —  (82)  8;  (83)  5;  (84)  10;  (85)  17;  (86)  19;  (87)  84;  (88)  8a 
WASHiNcnoN.— (I)  88;  (2)  86;  (3)  88 

Wnr  ViBoniA.  —  (29)  6;  (30)  8;  (31)  18;  (82,  83)  85;  (84)  86;  (36)  89. 
WDOoNsnr.  —(09)  8;  (7Q,  71)  5;  (72)  7;  (78)  9;  (74, 76)  17;  (76^  77)  80;  (78| 

88;  (7«  8^(80)  87;  (81)  8a 
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Alabama  eta  R.R.  Co.  T.F^Mier.ifai^rtNulf 03  Ala.  46   28 

Alabama  eio.  B.  &  Ca  ▼.  Um...Negti0eitei 93  Ala.  614 66 

Alabama  eta  IC  R.  Ca  ▼.  Sellers. Z>ama(;«t 99  Ala.  9 17 

AUh^mtk ^bo.'R* J  Oa.w.Boldmg.. Judgment 69  Mtm.  266  . . . .  641 

Alabama  eta  B'y  Go.  ▼.  Brooks.. .Zlftef 09  Miss.  168  ....  628 

AUisoD  T.  Wood CorporaiimiB 147  Pa.  St.  197 .  .  726 

^Jeff^n***  Mortgage  Co.  t.  |^^^ 69  Miss.  770....  687 

^mW^l^S^..7^^!?..^:  j''«'<^ 1»I«^  1« »6 

Backer  T.  Pyne Lkm 180lnd.288. 231 

^5r^uX'pty^'c^'^(^«^^^  «>^ 

Badger  Lumber  etc.  Co.  t^  Ma- i^^^^^,  ^^         ^  ^^^  ,g^ ^ 

noD  Water  Supply  eta  Cou...  (^«='«»*«*  ^n*....  w  aau.  io# m^ 

Baker  ▼.  FUnteta  R.  R.  Ca JudgmmiU 91  Mich.  298....  471 

Beam  ▼.  Birohall Ob]|/Cie<</laiit....l60Pa.  St  164...  797 

Benjamin  Franklin's  Estate Trtuf 160  Pa.  St.  437...  817 

BenuerT.  Atlantic  Dredging  C&..^^/4eM9 184  N.  T.  166....  649 

Billingsley  T.  Pollock BankB 69  Miss.  769....  686 

Blake  ▼.  Voigt ChnUraeU 134  N.  Y.  69 622 

Boost.  Morgan JmdgmadB 180Ind.306. 237 

BoyertownNat.BsnkT.Hartnian.i)Md0 147  Pa.  St.  668...  769 

Breekenridge  t.  Lewis Neg.  kidrummU...  84  Ma  349 363 

BnckT.  PennqrlTanUB.B.Oa..airrfci« 160 Pk.  St  170...  800 

Bnnis  T.  Dreyfns Oo4emameif 60  Miss.  811....  639 

Bums  ▼.  Kirkpatrick TWspois 91  Mich.  364....  486 

OsTBon  ▼.  Federal  St  eta  R*y  Co.. SaOroadi 147  P^  St  219...  727 

^a?;2•Ja^^•^?^T:.^  90  Mich.  660....  464 

Central  &R.  eta  OaT.Vanghan.AiibtNuit 93  Ala.  2999. 60 

Chapman  ▼.  Western  U.  Tel.  Co.  .Damoffei. 88  Oa.  763 183 

Cde  Mfg.  Ca  v.  Collier j  "^'^^^'^iSS^A  (  •^  ^^°»-  ^  ''  ^ 

OteacTT.  State Falte  pretenaeg  . . . .  29  Fla.  466 126 
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94MB.  SVBJBCb  BBPOHL  PA«& 

Omway  ▼.  Orant AnimaU 880*.  40 145 

Oooper'a  Estate WiUs 160  Pa.  St  076...  829 

CmwfordaFille  T.  Braden ifim.  eonporvtionc .  130  Ind.  148. 214 

^'Xpli'SttI^..'['.T!!^^^^  60Mia..208....  837 


iT.Gatnuaui CMraeto IMH.  T.a 808 
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Darlington'a  Eatate TnuH 147  Fk  St.  624...  778 

Diffeabangh  t.  Union  ete.  Ina.  Co. .Ituuranee 150  Pa.  St  270. ..  806 

Donley  T.  Pittalnirgh OmMutitmallaw . .Ul  FtL.  St.  848...  788 

Dnnn  ▼•  Mellon SiatiUea 147  Pa.  St  11....  706 

"Nil^nkT.'??.!:?!'^  180Ind.387 246 

Batata  of  Banjamm  Franklin TnuU 150  Pa.  St.  487...  817 

Estate  of  Cooper WOk 160  Pk.  St  676...  829 

Batota  of  Darlington TnuU 147  Pa.  St  824...  776 

EatoUof  SooU WUU 147  Pa.  St  80....  713 

Swing  ▼.  Pitteburgh  eto.  Ky  Co.. Damoffes, 147  Pa.  St  40. . ..  709 

FbiaottT.  Alabama ataRV  Co.... ObrrrJert OOM'aa.  880  ....  fH 

Filaa  ▼.  Stevena Eaumptioui 84  Me.  84 838 

FInnT.  Frink MaUcUmi  protee*n..  84  Ma  261 348 

FinnatonaT.  Spaetar Boundariea 150  Pa.  St  616...  861 

OaorgeT.  Hunter Bxeeution 48  Kan.  651 326 

^.^ShluS^'^^™^^^^        [/-di^nia.tt 147  Pa.  St  488...  751 

Qarman  Ina.  Co.  ▼.  York Inmrance 48  Kan.  488 418 

Qoddard  T.  Harpswell Mun.  ctnyonUkms. .  84  Me.  499 878 

Qoodson  T.  SUte Forgery 29  Fla.  511 135 

GonTernenr  T.  National  Ice  Co.... Orantt 134  N.Y.  356....  669 
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Bandley  ▼.  Harria ChaUei  mwiga(fe$.,  48  Kan.  608 822 

°SS^wSr.*..?^..'?..T!l'?f!!^        ^^'""^  ^*^--  ^ 
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CASES 

SUPREME   COTTET 

ALABAMA. 


AjUABAMA  GjUUT  SoUTflBBN  B.  R  Go.  V.  SsiiLBBS. 

(•I  A3»AMAMjk,%] 

Ktimtt.A¥T  T>auagwb,  —  ly  a  CoHnocmn  ov  a  Railway  Compavt,  aotinf 
within  the  range  of  biv  employment,  after  Iiaving  passed  a  station  with- 
out allowing  a  passenger  to  alight,  winfally  refnsei  to  veturn  with  'rtie 
tnii  t«  tmdtk  statioii,  Mi4  ooMpels  the  passeoger.  who  fa  a  wmmii  •uciim* 
h«Md  with  her  habf  mod  baggage,  to  aligbt»  in  •  4riTing  rain,  two  hon* 
dred  yards  from  ouch  atation*  and  from  any  Bbelter»  whereby  she  is 
annecesaarily  exposed  to  the  elements  while  walking  that  distance,  to 
file  injury  of  her  health,  this  misconduct  on  the  part  of  sneh  eondactor 
ii  snob  wilful  wroag,  md  is  Moompaniod  with  aneb  nsehleBs  dioregard 
of  •oftseqoonoei^  mnswsiily  mjtmaaa^  as  otttboruM  tho  jory  to  award 
ojDvmplary  damages. 

Plbadino  —  Damaobs  wok  CABRTiiio  Tassbnosr  bbtond  his  Station. 
—When,  in  aa  action  against  a  railroad  corporation,  the  complaint  aU 
legea  wreogaad  negligenoo  in  hSEng  toatopat  a  statioo  to  permit  a 
poMengjsr  to  alight^  and  that  aftor  oaeb  station  was  pasBod»  tbo  eoQ« 
doctor  ttfosod  to  retora  to  it^  and  direotod  tho  pasaeoger  to  ^t  off  io  a 
driving  rain,  tho  damages  roooverablo  oannot  be  limited  to  those  aris- 
ing  from  tho  failare  to  stop  at  the  station  in  the  first  instance,  but  in- 
elndo  those  resnlting  from  tbo  refusal  to  rotam,  and  from  directing 
plafadfl  to  aHgbt  in  the  tmn. 

Pamaoiol  —  EiwmwacE  that  thb  Ttuxnaw  bap  mmm  Ihfant  m  hir 
Abks  whei^  after  being  taken  past  bar  siation,  her  reqof^^t  that  the 
train  return  to  such  station  was  refused,  and  she  was  directed  to  get  off 
in  a  driTiog  rain,  where  there  was  no  shelter,  is  admissiMe,  because  it 
tenis  to  aggiarato  tho  wrong  of  tho  oondoctor  in  requiring  tho  plaintiff 
lo  loovo  tho  train  where  there  was  notthor  station  ner  shelter. 

PLaABZsa.  —  Ah  Avbkxbht  that  th«  Px^ACfxirv  was  Put  opf,  or  Com- 
PKLLBD  TO  Qet  OFT,  of  A  railway  train  at  a  point  beyond  the  station  of 
her  dostination  may  be  supported  without  proof  of  the  u^e  of  force,  as 
by  eridenoe  showing  that  after  earrying  plaintiff  past  such  station  the 
ooodnetorof  tho  train  lofaood  to  retara  thereto,  and  direotod  plaintiff  to 
AM.  Br.  Bmr.,  Vol.  XXlL-2  n 
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■light,  and  it  was  neeawary  to  leave  the  train  to  avoid  being  carried  a. 
atiU  greater  distance  from  the  atation. 

Railroad  Corporations.  —  A  PAaasiioBR  on  a  Fksioht  Train  is  enti- 
tled to  be  aet  down  at  the  atation  to  which  he  has  purchased  a  ticket^ 
and  may  recover  damages  for  being  carried  beyond  anch  atation  an<l 
compelled  to  alight  aeveral  hundred  yards  therefrom  in  a  drivings 
rain,  and  at  a  place  where  there  waa  no  shelter,  precisely  the  same  aa 
though  the  train  were  one  uaed  exduaively  for  pasaengera. 

BAMAOia  —  ExaMTLARTdanugea  may  be  awarded,  though  the  actual  injury 
auffered  waa  nominaL 

Railroad  Corporatioks  —  ExpirunoN  from  Train.  —  One  does  not  ne* 
ceasarily  leave  a  train  voluntarily,  tliongh  no  actnal  foroe  ia  employed 
to  put  him  oflU  He  may  be  ooeroed  by  the  direction  of  the  conductor 
that  he  alight,  and  by  the  fact  that  if  he  doea  not  do  ao^  he  will  be  oar* 
ried  atill  farther  beyond  the  atation  of  hia  deatinatioa. 

Wood  and  Wood^  for  the  appellant 

Hewitt^  Walker^  and  Porter^  for  the  respondent 

McClsllan,  J.  The  inqniry  of  chief  importance  in  thi» 
ease  is,  whether  there  was  any  testimony  adduced  which,  if 
believed,  would  have  authorized  the  imposition  of  exemplary 
damages.  We  think  there  was  such  testimony.  The  plain- 
tiff (appellee  here)  testi6ed,  in  her  own  behalf,  that  she  pur- 
chased a  ticket  entitling  her  to  transportation  on  a  freight 
train  of  the  defendant  from  Jonesboro  to  Wheeling,  stations 
on  defendant's  road  about  two  miles  apart,  and  took  passage 
on  such  train  at  Jonesboro;  that  at  Wheeling  there  was  a 
house  used  as  a  station-house  by  all  passengers  to  and  from 
that  point  over  defendant's  line,  and  at  which  defendant's 
trains  carrying  passengers  were  wont  to  stop  for  the  purpose 
of  receiving  and  discharging  passengers;  that  on*the  occasion 
in  question  the  train  was  not  stopped  at  said  station,  but  pro- 
ceeded from  two  hundred  to  four  hundred  yards  beyond  it; 
that  it  was  raining  at  the  time;  that  plaintiff  requested  the 
conductor  to  move  the  train  back  to  the  house,  but  be  pre- 
tended not  to  hear,  and  told  plaintiff  she  must  get  off;  that 
the  rain  increased  and  was  falling  heavily,  and  a  high  wind 
was  prevailing  when  she  did  get  off;  that  she  had  a  young 
baby  in  her  arms,  and  was  otherwise  encumbered  with  a  va- 
lise; that  because  of  these  impediments  she  could  not  effi- 
ciently use  an  umbrella  which  she  had;  that  she  alighted,  in 
obedience  to  the  direction  of  the  conductor,  in  this  driving 
rain,  and  walked  back  to  the  station-house,  getting  thoroughly 
wet,  and  in  consequence  became  quite  sick,  and  was  so  for 
three  months.     The  testimony  of  the  conductor  goes  to  show 
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that  the  house  in  question  was  used  as  a  statiou-house  by  his 
company,  and  eren  on  the  evidence  of  the  plaintiff  there  can 
be  no  doubt  that  it  was  the  duty  of  the  defendant  to  stop  this 
train  at  the  house,  and  allow  passengers  to  alight  there,  not- 
withstanding  the  house  belonged  to  another  company:  Louis* 
vUU  eU.  R,  R.  Co.  T.  Johnaion,  79  Ala.  436.  If  the  jury 
believed  the  testimony  we  have  detailed,  they  would  have  been 
justified  in  the  conclusion  that  defendant's  conductor,  within 
the  range  of  his  employment,  willfully  refused  to  move  the 
train  back  to  the  station,  and  willfully  compelled  the  plaintiff 
to  alight,  in  a  driving  rain,  several  hundred  yards  from  any 
shelter,  so  encumbered  with  her  child  and  baggage  as  to  be 
unable  to  protect  herself,  and  necessitating  exposure  to  the 
elements  while  walking  this  distance.  We  cannot  hesitate  to 
affirm  that  this  misconduct  on  the  part  of  defendant's  em- 
ployee, with  knowledge  of  the  situation,  was  such  a  willful 
wrong,  committed  in  such  reckless  disregard  of  the  necessa- 
rily injurious  consequences  to  the  plaintiff,  as  authorized  the 
jury  to  punish  the  defendant  therefor  by  the  imposition  of 
exemplary  damages:  New  Orleans  etc,  R.  R.  Co.  v.  Hurat^  36 
Miss.  660,  668,  669;  74  Am.  Dec.  785;  Wilkinson  v.  Searcy^ 
76  Ala.  176;  Alabama  etc.  R.  R.  Co.  v.  Frazier^  93  Ala.  46; 
posty  p.  28. 

2.  The  most  casual  reading  of  the  complaint  suffices  to 
demonstrate  that  while  each  of  its  counts  avers  defendant's 
wrong  and  negligence  in  failing  in  the  first  instance  to  stop  its 
train  at  Wheeling,  neither  of  them  bases  plaintiff's  claim  for 
damages  on  that  omission  of  duty,  but  on  the  contrary,  they 
each  seek  to  recover  for  damages  resulting  from  the  refusal  of 
the  conductor  to  return  to  the  stopping-plaoe,  and  the  conse- 
quent necessity,  accentuated  by  the  expressed  directions  of 
tiie  conductor,  for  plaintiff  to  alight  beyond  the  station,  ''in 
a  hard  and  drenching  rain,"  and  to  walk  back  through  the 
rain  to  the  point  at  which  she  should  have  been  set  down. 
One  or  more  of  the  requests  for  instructions  involved  a  con* 
struction  of  the  complaint  confining  the  recovery  to  damages 
sustained  in  consequence  of  a  failure  to  stop  in  the  first  in* 
stance,  and  for  this  reason  were  properly  refused. 

8.  Evidence  that  plaintiff  had  her  infant  in  her  arms  when 
she  alighted  from  the  train  was  objected  to,  and  is  made  the 
basis  of  an  assignment  of  error  here.  The  position  of  appel- 
lant in  that  regard  is  untenable.  Manifestly,  this  testimony 
legitimately  tended  to  aggravate  the  willful  wrong  of  the  con- 
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ductor  in  requiring  the  plaintifif  to  get  off  in  the  rain  at  the 
considerable  distance  from  any  shelter  shown  in  the  case;  and 
this  whether  regard  is  to  be  had  to  the  infant  per  se,  or  the 
mother's  natural  solicitude  forit,  or  whether  it  be  regarded  onlj 
as  one  of  the  impediments  which  disabled  the  plaintiff  from 
protecting  herself  in  some  measure  from  the  rain. 

4.  The  position  taken  in  some  of  the  charges  requested  for 
the  defendant  and  refused,  that  there  could  be  no  recovery 
under  the  first  or  second  counts,  unless  force  was  used  by  the 
conductor  in  getting  plaintiff  off  the  car, —  those  counts  aver- 
ring that  she  was  **  put  off,"  and  **  compelled  to  get  off,"  re- 
spectively,—  is  untenable.  If  she  alighted  in  consequence  of 
the  implied  refusal  of  the  conductor  to  return  to  the  station, 
to  avoid  being  carried  on,  and  in  obedience  to  the  direction  of 
the  conductor  to  do  so,  she  acted  under  compulsion  which 
was  the  equivalent  of  being  put  off,  or  compelled  to  get  off; 
and  the  court  properly  charged  the  jury  that  the  allegations 
in  this  regard  did  ^not  necessarily  equal  or  mean  the  appli- 
cation of  force  to  remove  the  plaintiff  from  said  train." 

5.  It  is  no  doubt  true,  as  asserted  in  some  of  the  charges 
requested  for  defendant,  that  persons  who  *^  apply  for  and  re- 
ceive transportation  on  freight  trains  are  not  entitled  to  the 
comforts  and  conveniences  usually  furnished  passengers  on 
passenger  trainli";  but  that  proposition  has  no  bearing  on 
any  issue  of  fact  in  this  case.  No  injury  is  claimed  or  waa 
sustained  by  reason  of  any  difference  there  may  be  in  the 
"comforts  and  conveniences  usually  furnished  passengers" 
on  these  different  classes  of  trains.  The  wrong  and  injury 
counted  on  resulted  from  a  failure  to  transport  the  plaintiff 
from  Jonesboro  to  the  depot  at  Wheeling,  with  or  without  cer- 
tain comforts  and  conveniences,  and  in  compelling  her  to 
alight  at  a  distance  from  the  point  at  which  she  had  con- 
tracted to  be  set  down;  and  there  can  be  no  sort  of  doubt  that 
whether  the  vehicle  used  by  the  carrier  to  perform  the  con- 
tract of  carriage  be  of  one  or  the  other  character  hypothesized, 
its  duty  to  set  the  passenger  down  at  the  end  of  the  journey- 
is  precisely  the  same.  These  charges  were  abstract,  and  well 
refused  on  that  ground. 

6.  There  are  respectable  authorities  which  appear  to  hold 
that  exemplary  damages  cannot  be  awarded  when  the  actual 
injury  is  purely  nominal;  the  theory  being,  that  as  exemplary 
damages  are  laid  in  conservation  of  the  interests  of  society, 
which  for  this  purpose  are  considered  ''  as  blended  with  the 
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interests  of  the  IndiTidual,''  where  the  individual  is  injured 
only  nominally,  or  not  at  all  in  fact,  though  his  rights  are 
Tiolated,  'Uhe  interests  of  society  have  virtually  nothing  to 
blend  with,"  and  hence  "the  individual  having  but  a  nominal 
interest,  society  can  have  none,'*  etc.:  Stacy  v.  Portland  PuK 
Co.^  68  Me.  287.  This  view  is  specious,  but,  we  apprehend, 
not  Bound.  The  true  theory  of  exemplary  damages  is  that  of 
punishment,  involving  the  ideas  of  retribution  for  willful  mis- 
conduct, and  an  example  to  deter  from  its  repetition.  The 
position  of  the  supreme  court  of  Maine  can  be  sustained  in 
principle,  it  seems  to  us,  only  by  assuming  that  which  is 
manifestly  untrue,  namely,  that  no  act  is  criminal  which  does 
not  inflict  individual  injury  capable  of  being  measured  and 
compensated  for  in  money.  Many  acts  denounced  as  crimes 
by  our  statutes,  or  by  the  common  law,  involve  no  pecuniary 
injury  to  the  individual  against  whom  they  are  directed,  and 
which,  while  the  party  aggrieved  could  not  recover  damag(?8 
as  compensation  beyond  a  merely  nominal  sum,  are  yet  pun- 
ished in  the  criminal  courts,  and  may  also  be  punished  in 
civil'actions  by  the  imposition  of  "smart-money";  and  on  the 
same  principle,  acts  readily  conceivable  which  involve  malice, 
willfulness,  or  wanton  and  reckless  disregard  of  the  rights  of 
others,  though  not  within  the  calendar  of  crimes,  and  inflict- 
ing no  pecuniary  loss  or  detriment  measurable  by  a  money 
standard  on  the  individual,  yet  merit  such  punishment  as  the 
civil  courts  may  inflict  by  the  imposition  of  exemplary  dam- 
ages. And  upon  these  considerations,  the  law  is,  and  has  long 
been,  settled  in  this  state,  that  the  infliction  of  actual  damage 
is  not  an  essential  predicate  to  the  imposition  of  exemplary 
damages:  Parker  v.  Mine,  27  Ala.  480;  62  Am.  Dec.  776;  West- 
em  Union  Tel.  Co.  v.  Henderson^  89  Ala.  510;  18  Am.  St.  Rep. 
148;  Alabama  etc.  R.  R.  Co.  v.  Heddleston,  82  Ala.  218.  8ee 
also  1  Sutherland  on  Damages,  748.  The  charges  requested 
by  the  defendant,  to  the  efl*ect  that  actual  damage  must  he 
shown  before  punitive  damages  could  be  recovered,  were  there-  , 
fore  properly  refused. 

Charge  No.  8,  refused  to  defendant,  was  misleading,  whei» 
referred  to  plaintiff's  testimony.  It  tended  to  induce  the  jury 
to  the  conclusion  that  if  no  actual  force  was  employed  by  the 
conductor  to  put  the  plaintiff  off  the  train,  she  left  it  volun- 
tarily, and  this  notwithstanding  she  may  have  acted  under 
the  compulsion  resulting  from  the  conductor's  failure  and  im- 
plied refusal  to  move  the  train   bnck  to  the  station,  and   from 
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his  direction  to  passengers  to  alight  where  the  car  stood. 
There  was  no  error  in  its  refusal. 

7.  Charges  9  and  10,  requested  by  defendant,  were  argu- 
mentative, in  that  they  direct  the  jury  to  look  to  certain  facts 
as  tending  toward  certain  conclusions.  That  numbered  9, 
moreover,  is  subject  to  the  same  objection  taken  to  No.  8, 
tupra, — its  tendency  is  to  mislead  the  jury;  and  that  num- 
bered 10  is  bad  for  the  further  reason  that  it  cotifines  the 
right  of  recovery  to  injury  resulting  from  defendant's  negli- 
gence in  passing  the  station,  when,  as  we  have  seen,  the  wrong 
and  injury  really  complained  of  consisted  in  a  failure  to  move 
the  train  back  to  the  stopping-place,  and  the  consequent  ne- 
cessity plaintiff  was  under  to  alight  and  walk  back  in  the 
rain. 

Charge  11,  requested  for  defendant,  was  properly  refused, 
because  not  supported  by  any  tendency  of  the  testimony. 
There  is  no  evidence  in  this  record  to  the  effect  that  '*  plain- 
tiff could  have  been  cured  of  the  sickness  in  ten  days,"  etc,  as 
hypothesized  in  this  request 

The  rulings  of  the  court  on  charges  not  above  referred  to  by 
number  are  all  considered  in  tbe  general  propositions  of  law 
we  have  announced.  The  record  is  free  from  error,  and  the 
judgment  is  affirmed.  

BxBMPLART  Damaobs,  WHEN  ALLOWED.  —This  Bobjeot  18  fally  diecnsied 
in  the  extended  note  to  Spellman  r,  Richmond  etc  B,  R.  Oo,,  28  Am.  St  Rap. 
883,  and  references  to  other  notes  in  the  American  Decisions  are  there  given. 
The  eircnmstanoes  in  Samuels  v.  Richmond  etc  R*y  Co.,  35  S.  GL  403,  28  Am. 
St.  Rep.  483,  were  very  similar  to  those  in  the  principal  case,  and  the  conrt 
there  stated  the  rule  to  be,  that  a  tort  sonnding  in  exemplary  damages  exists 
when  some  right  or  property  of  a  person,  natural  or  artificial,  is  invaded 
maliciously,  violently,  wantonly,  or  with  reckless  disregard  of  social  or  civil 
obligations.  Exemplary  damages  will  not  be  allowed  for  failure  to  stop  a 
train  at  a  station  and  give  a  passenger  opportunity  to  alight  therefrom,  on- 
less  the  failure  to  stop  was  willful,  or  the  wrong  was  aggravated  in  some 
manner  by  the  railroad  company  or  its  employees:  Dorrak  v.  lUkwU  Cat' 
tral  R.  R.  Co,,  65  Miss.  14;  7  Am.  St  Rep.  629;  KanMos  CUy  etc  R.  R. 
Co.  V.  Fite,  67  M^ss.  373.  An  instruction  that  if  any  of  the  employees  of 
the  company  were  "insulting  in  words,  tone,  or  manner,"  the  jury  should 
find  for  the  plaintiff  damages,  in  their  discretion,  "  not  exceeding  the  amount 
claimed  in  the  petition,*'  was  held  proper  in  an  action  by  a  female  passenger 
to  recover  for  an  injury  resulting  from  being  taken  past  a  station  to  whiok 
she  had  purchased  a  ticket:  Louimlie  etc  R.  R,  Co.  v.  Ballatd,  88  Ky.  15SL 
For  a  case  in  which  exemplary  damages  were  refused  to  a  passenger  carried 
.past  his  station*  see  Mississippi  etc  R,  R.  Co,  v.  OiU,  66  Miss.  39. 

Railroad  Companies— Foroiblb  Expitlsion,  What  is.  — On  principle^ 
it  would  seem  that  the  compulsion  in  this  class  of  oases  need  not  be  stronger 
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thaii  that  "couatraint  of  the  will  ariaing  from  the  aniawful  preaeutment  of 
a  choice  between  two  comparatiTe  evils, "  which  is  the  deBnition  of  legal 
dareas  given  in  Alston  v.  Durante  2  Strob.  257;  49  Am.  Deo.  596.  A  pas- 
senger, whether  right  or  wrong  in  any  contention  or  misunderstanding  with 
a  condnotor,  is  under  no  duty,  either  legal  or  moral,  to  remain  on  the  train 
nntil  the  conductor  appeals  to  force  for  the  execution  of  his  commands  in 
expelling  him.  If  the  passenger  obeys  the  connnanJ  to  leave  the  train,  and 
thereby  does  an  act  to  which  his  own  will  does  not  conseut,  he  is  coeroed: 
OeargkL  R.  R,  etc.  Co.  v.  Eskew,  8(5  Ga.  641 ;  22  Am.  St.  Rep.  490.  Whether 
the  circnmstanoes  are  such  as  to  be  held  a  coercion  in  leaving  the  train  is  a 
question  for  the  jury:  Qaheaion  etc  R*y  Co,  v.  Crispin  73  Tex.  236. 

Freight  Trains  —  Rights  of  Passknoirs  oh:  See  notes  to  CenitxU  R.  R. 
Co,  V.  Smith,  2  Am.  St.  Rep.  39,  40;  RoBenbaum  v.  SL  Paul  etc  R.  R,  Co,,  8 
Am.  St.  Rep.  656;  McVeety  v.  8L  Paul  etc,  R,  R,  Co,,  22  Am.  St.  Rep.  729. 
The  general  rule  is^  a  person  permitted  to  ride  upon  a  freight  train  by  the 
eompany's  servants  is  entitled  to  the  same  rights  as  if  he  were  riding  on  a 
passenger  train:  McQu  v.  Mi$aouri  He.  R*y  Co.,  92  Ma  208;  1  Am.  St.  Repu 
706. 


Westebk  Union  Telegraph  Co.  v.  Wilson. 

(93  Alabama,  82.] 

TiLBGRAPH  Corporations.  —  A  Pkrson  to  Whom  a  Tblkgram  is  Ad- 
DRKSSBD  may  recover  damages  for  delay  in  its  transmission  or  delivery 
if  the  sender  was  acting  as  his  agent  and  the  corporation  had  notice  of 
that  fact. 

TiLBGRAPH  OoRPORATioifs.  —  Damages  por  Mental  Suffxrimo  arising 
from  the  failure  to  promptly  transmit  a  telegram  can  be  recovered,  pro- 
vided there  was  other  ground  of  damage,  either  nominal  or  substantial, 
though  an  action  cannot  be  sustained  for  mental  suffering  alone. 

TiLBGRAPH  Corporations  —  Plsading.  —  A  complaint  alleging  that  the 
defendant  was  a  public  telegraph  corporation,  and  that  W.  J.  Wilson, 
for  the  benefit  and  as  the  agent  of  the  plaintiff,  delivered  to  the  defend- 
ant the  following  message:  "Howard,  Oa.,  April  27,  ^90.  To  W.  L. 
Wilson,  Childersbnrg,  Ala.  Father  died  this  p.  M.  Come  at  once. 
W.  J.  Wilson,** — for  transmission  to  plaintiff  by  telegraph,  unl  that 
plaintiff's  said  agent  paid  defendant  the  price  of  such  transmissiiou,  that 
such  message  was  promptly  transmitted  to  defendant's  office  to  which 
it  was  addressed,  but  was  not  delivered  unt'l  after  the  lapse  of  the  day 
on  which  it  should  have  been  delivered,  sufficiently  discloses  a  contract 
between  plaintiff  and  defendant,  for  the  breach  of  which  at  least  nominal 
damages  are  recoverable. 

fimiDAT.  —  A  TSLBORAPH   CORPORATION   CANNOT  ESOAPI  LIABILITY  for  the 

failure  to  promptly  deliver  a  telegram  on  the  ground  that  the  contract 
for  its  transmission  and  delivery  was  entered  into  on  Sunday,  if  the 
emergency  to  which  the  telegram  related  was  the  death  and  burial  of 
tiie  father  of  the  person  to  whom  it  was  addressed. 

He%oUt,  Walker,  and  Porter^  for  the  appellani. 
Cecil  Brovme,  contra. 
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McClbllan,  J.  In  the  case  of  Daughtery  v.  American  Union 
Tel,  Co.^  75  Ala.  168,  51  Am.  Rep.  435,  damages  were  claimed 
by  the  sendee  of  a  telegram  for  a  breach  of  contract  allied 
to  have  been  entered  into  between  the  senders,  as  the  agents 
•f  the  sendee,  and  the  telegraph  company,  whereby  the  com- 
pany, for  a  consideration  paid  by  the  agents,  undertook  and 
promised  to  transmit  and  deliver  the  message.  It  was  in- 
sisted for  defendant  that  the  action  could  be  maintained  only 
by  the  senders,  the  theory  of  the  contention  being,  that  the 
eomplaint  showed  that  the  senders  made  the  contract  in  their 
own  name,  and  it  not  being  a  contract  for  the  payment  of 
money,  they  alone  had  a  right  to  maintain  the  suit.  The 
court  said:  "  This  point  is  well  taken,  if  the  proper  construo- 
tion  of  the  complaint  is  that  which  is  contended  for:  Code 
1876,  sec.  2890;  Code  1886,  sec.  2594;  Johnson  v.  Martin,  54 
Ala.  271;  Mastersony,  Qihson^  56  Ala.  56;  Agnew  v.  Leath^  63 
Ala.  345.  It  is  certainly  true  that  the  message  proposed  to  be 
sent,  as  copied  in  the  complaint,  is  signed  by  Renfro  Brothers, 
the  senders.  But  the  message  is  not  the  contract  declared 
on.  The  complaint  avers,  in  substance,  that  the  plaintiff 
made  the  contract  through  his  agents,  Renfro  Brothers.  The 
contract  declared  on,  we  suppose,  was  oral.  It  is  not  averred 
that  it  is  in  writing.  If,  in  delivering  and  paying  for  the 
message  to  be  forwarded,  Renfro  Brothers  disclosed  the  name 
of  their  principal  for  whom  they  were  acting,  that  constituted 
it  plaintiff's  contract,  upon  which  he  can  and  should  sue  in 
his  own  name.  Such  proof  is  admissible  under  the  complaint 
as  framed,  and  if  made,  will  sustain  the  averment."  On  a 
like  state  of  averment,  this  principle  was  reaCBrmed  in  the 
case  of  Kennon  v.  Western  Union.  Tel  Co.,  92  Ala.  399,  the 
action  being  in  the  name  of  the  persons  to  whom  the  mes- 
sage was  sent  by  their  agents,  under  an  agreement  for  trans- 
mission made  between  them  and  the  telegraph  company,  in 
which  it  was  said:  "On  the  contract  thus  alleged,  these 
plaintiffs  may  sue;  and  if  the  evidence  develops  that  they 
were  disclosed  to  the  telegraph  company  as  the  principals  in 
the  contract,  they  may  recover  against  the  defendant."  In 
such  cases,  the  plaintiff,  upon  making  the  requisite  proof  as 
to  the  fact  of  the  agency  of  the  senders,  and  the  disclosure  of 
that  fact  to  the  defendant  at  the  time  of  contract  made,  would 
be  entitled  to  recover  at  least  nominal  damages  for  the  breach 
of  the  contract  thus  existing  between  him  and  the  defendant, 
and  in  addition  thereto,  damages  for  mental  anguish  and  suf- 
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fering  ocoasioned  bj  the  defendant's  failure  to  complj  with 
its  nnd^taking  in  respect  of  prompt  transmission  and  deliv- 
ery: We$t€m  Union  Tri.  Co.  ▼.  Henderson,  89  Ala.  510;  18  Am. 
8t  Rep.  148. 

Bat  the  law  appears  to  be  well  settled,  that  in  the  absence 
ef  the  element  of  damages  resting  on  a  breach  of  contract  in 
iorce  at  the  time  between  the  parties,  and  in  the  absence  of 
anj  actual  injury  to  the  person,  repntation,  or  estate  of  the 
plaintiff,  there  can  be  no  recovery  for  injury  to  the  feelings; 
or  in  other  words,  than  an  action  cannot  be  maintained  solely 
for  mental  sufferings,  though  if  other  ground  of  damage,  either 
nominal  or  substantial,  be  averred  and  proved,  such  averment 
and  proof  constitute  an  essential  predicate  for  the  imposition 
of  damages  for  lacerated  feelings,  by  way  only  of  aggravation 
of  actual  damages:  Chdf  etc.  Ry  Co.  v.  Levy,  59  Tex.  563;  48 
Am.  Rep.  278;  Johneon  v.  WelXe,  Fargo,  &  Co.,  6  Nev.  224;  8 
Am.  Rep.  245;  Wyman  v.  Leamtt,  71  Me.  227;  36  Am.  Rep. 
803;  WeH  v.  Western  Unim  Tel.  Co.,  39  Kan.  93;  7  Am.  St 
Rep.  530;  Canning  v.  WiUinmstoton,  1  Gush.  451. 

In  the  case  at  bar,  one  of  the  questions  presented  by  the 
demurrers  is,  whether  the  complaint  alleges  a  contract  be- 
tween the  plaintiff  and  the  defendant,  for  the  breach  of  which 
at  least  nominal  damages  are  recoverable,  so  as  to  make  such 
right  of  recovery  the  basis  for  the  imposition  of  further  dam- 
ages for  mental  distress,  which  are  claimed.  We  think  such 
contract  is  laid  in  the  complaint,  not  by  direct  averment,  it  is 
true,  but  by  the  averment  of  facts  from  which  the  law  implies 
a  contract,  and  upon  proof  of  which  the  existence  of  the  con- 
tract would  be  declared.  It  is  alleged  that  the  defendant  **  was 
engaged  in  the  business  of  transmitting  messages  for  hire  by 
means  of  electricity,  from  Howard,  in  the  state  of  Georgia,  to 
Childersburg,  in  the  state  of  Alabama,  and  was  then  and 
there  a  public  telegraph  company;  and  being  so  engaged,  W. 
J.  Wilson  did,  for  the  benefit  and  as  the  agent  of  plaintiff, 
deliver  to  defendant  at  its  office  in  Howard  the  following 
message,  viz.,  'Howard,  Ga.,  April  27,  '90.  To  W.  L.  Wil- 
son,  Childersburg,  Ala.  Father  died  this  p.  m.  Come  at  once,' 
signed  *  W.  J.  Wilson,'  for  transmission  to  plaintifT  by  tele- 
graph at  Childersburg,  and  plaintiff's  said  agent  did  then 
and  there  pay  defendant  the  sum  of  forty  cents,  the  price  of 
transmitting  and  delivering  said  message.  Said  W.  J.  Wilson 
was  the  brother  of  plaintiff,  and  the  person  mentioned  in  said 
message  as  *  father '  was  the  fatlier  of  both  W.  L.  and  W.  J. 
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Wilson,  and  said  defendant  was  well  aware  of  all  such  rela- 
tionship." It  is  not  in  terms  alleged  that  the  defendant  re- 
ceived and  undertook  to  transmit  and  deliver  this  message, 
but  both  these  facts  sufficiently  appear  from  the  allegations 
that  defendant  did  transmit  the  dispatch  promptly  to  its 
oflBce  at  Childersburg,  and  there  delivered  it  lo  W.  L.  Wilson, 
the  plaintiff,  though  not  until  after  the  lapse  of  a  day  froni 
the  tinje  at  which  it  should  have  been  delivered.  These  aver- 
ments import  an  acceptance  of  the  message  by  the  defendant 
necessary  to  a  complete  contract  for  its  being  sent  to  Chil- 
dersburg and  there  promptly  delivered  to  the  plaintiff,  even 
within  the  strict  rule  laid  down  in  Somerville  v.  Merrill^  1 
Port.  107,  relied  on  by  the  appellant's  counsel;  and  the  com> 
plaint,  taken  as  a  whole,  adequately  states  a  contract  entered 
into  between  the  plaintiff,  through  his  agent,  and  the  defend- 
ant, for  the  failure  of  the  defendant  to  comply  with  which, 
alleged  in  the  complaint,  plaintiff  was  entitled  to  recover  at 
least  nominal  damages,  and  such  damages  for  distress  of 
mind,  resulting  from  the  delay  of  delivery,  whereby  he  was 
prevented  seeing  the  body  of  his  father  and  being  present  at 
his  funeral,  as  from  the  terms  of  the  message  must  have  been 
in  the  contemplation  of  the  parties.  The  demurrers,  which 
proceeded  on  the  theory  that  plaintiff  was  without  right  to  sue 
for  a  breach  of  this  contract,  and  that  damages  for  mental 
suffering  were  not  recoverable  in  this  action,  were  properly 
overruled:  Authorities  supra;  Western  Union  Tel,  Co.  v.  Brown^ 
71  Tex.  723;  Beasley  v.  Western  Union  Tel.  Co.,  39  Fed.  Rep. 
181;  West  v.  Western  Union  Tel.  Co.,  39  Kan.  93;  7  Am.  St. 
630,  and  note;  Harkness  v.  Western  Union  Tel.  Co.^  73  Iowa, 
190;  5  Am.  St.  Rep.  672;  Stuart  v.  Western  Union  Tel.  Co.,  66 
Tex.  580;  59  Am.  Rep.  623. 

There  is  no  merit  in  the  objection  that  the  complaint  does 
not  allege-  that  the  message  was  in  writing.  We  need  not 
decide  whether  it  would  be  the  duty  of  defendant  company  \.q 
receive  for  transmission  a  verbal  message, — doubtless  a  rule 
on  its  part  to  the  contrary  would  be  a  reasonable  one,  —  nor 
whether  the  complaint  does  in  effect  allege  this  message  to 
have  been  in  writing,  though  its  averments  might  well  be  con- 
strued to  import  that  the  message  as  delivered  by  plaintiff's 
agent  was  a  written  one.  These  considerations  are  rendered 
immaterial  by  the  averments  of  the  complaint  that  the'  mes- 
sage, whether  verbal  or  written,  and  whether  or  not  there  was 
any  duty  to  receive  it  as  offered  resting  on  the  defendant,  was 
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receiyed  and  correctly  transmitted  to  it8  office  at  the  point  of 
destination;  and  it  cannot  now  be  heard  to  excuse  itaelf  for 
unreasonable  delay  in  delivering  it  from  that  office  on  the 
ground  that  it  was  under  no  obligation  to  receive  it  in  the 
first  instance. 

The  objection  taken  by  the  demurrer  that  the  complaint 
shows  the  contract  for  transmission  and  delivery  of  the  tele- 
gram to  have  been  made  on  Sunday,  and  is  therefore  void,  is 
untenable.  We  cannot  doubt  but  that  the  emergency  of  the 
death  and  burial  of  one's  father  involves  such  moral- necessity 
for  his  presence  before  and  at  the  funeral  as  brings  any  con- 
tract made  to  that  end  on  Sunday  within  the  exception  of 
^sases  of  necessity  made  by  our  statute,  if  indeed  such  con- 
tracts would  not  also  be  within  the  exception  in  favor  of 
works  of  charity,  in  a  liberal  sense  of  that  term:  Bums  v. 
Moore,  76  Ala.  339;  52  Am.  Rep.  832;  Qvlfeic.  R'y  Co.  v.  Levy, 
M  Tex.  642;  46  Am.  Rep.  269;  Doyle  v.  Lynn  etc.  R.  R.  Co., 
118  Mass.  195;  19  Am.  Rep.  431. 

The  foregoing  considerations  dispose  of  the  objections  taken 
to  the  trial  court's  rulings  on  the  demurrers  interposed  by  the 
defendant  below,  which  alone  are  presented  for  review  on  this 
appeal.  Those  rulings  are  free  from  error,  and  the  judgment 
is  affirmed.  

^uoaAFH  CoMPAifm  — Right  aw  Rsoxivut  of  Mbssaob  to  Sua  —In 
WeuUm  U.  Tel,  Co,  t.  AUen^  66  MiM.  649,  an  extraob  from  which  ia  given  in 
the  note  to  Alexander  t.  WeaUm  U,  Tel  Co.,  14  Am.  St.  Kep.  56.%  the  conrt 
«tatad  that  the  nniTersal  doctrine  in  America  iras,  that  an  action  might  be 
■taintained  by  the  receiver  aa  well  as  the  eender  of  a  messafire,  while  in 
Xngland  only  the  sender  ooald  ine.  To  the  same  effect  are  WculnworCh  w. 
Weattm  U.  TeL  Co.,  86  Tenn.  695;  6  Am.  St  Rep.  864;  Weeiem  U.  TeL  Co, 
^.  DtOfeiM,  128  DL  248;  15  Am.  SL  Rep.  109;  Young  v.  Western  U,  Tel  Co., 
107  N.  0.  370;  22  Am.  St  Rep.  883. 

Damaosb  vor  Mbntai*  SumRiNG  are,  as  a  general  rnle,  not  recoverable, 
Jkalsss  the  mental  suffering  is  an  aocompaniment  of  bodily  injury,  or  nnless 
the  injury  from  which  it  resaltv  was  attended  by  oircnmstances  of  malice, 
iDsolt^  or  oppression:  See  note  to  WetUrn  U.  TeL  Co.  v.  NaUone,  27  Am.  St 
fiep.  918.  In  Texas,  Indiana^  and  Tennessee,  such  damages  can  be  recov- 
'Sted,  apart  from  the  infliction  of  any  bodily  injury:  See  cases  cited  in  above 


SuiTDAT  —  What  Work  mat  be  Domx  oh.  — The  issuing,  publishing,  and 
circulating  a  newspaper  on  Sunday  is  not  a  work  of  necessity  or  charity,  and 
«  oontract  regarding  advertisements  in  such  newspaper  is  void  as  long  as  the 
atatate  prohibiting  all  works  exoept  those  of  necessity  or  charity  remains  in 
forae:  Ifandy  ▼.  81.  Paul  eCe.  Co.,  41  Minn.  188;  16  Am.  St  Rep.  695. 
Aavoling  on  the  Lord's  day  may  be  justified  on  the  ground  of  necessity  or 
M  n  deed  of  ebarity:  Btiek  v.  Biddrford^  82  Me.  433,  in  which  it  was  held 
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that  the  «et  of  taking  liome  a  woman  who  was  Ttaiting  plaintiff's  house  on  a 
oold,  windy  day  in  December,  and  told  him  that  ehe  had  got  to  go  home  that 
night,  was  not  anlawful.  Biding  on  Snnday  for  exerciae,  and  for  no  other 
parpose,  ia  not  a  violation  ol  the  statute  in  relation  to  the  Lord's  day:  Sulii- 
van  V,  McuM  Central  R,  R,  Co.,  82  Me.  196,  where  a  woman  was  in  j  a  red  by 
being  thrown  from  a  wagon  on  a  defective  railroad  crossing.  The  following 
extract  from  the  opinion  of  the  ooart  may  be  usefnlly  qnoted:  "This  excep- 
tion [i.  e.,  works  of  neoesaty  or  oharity]  may  properly  be  said  to  cover 
everything  which  is  morally  fit  and  proper,  under  the  particular  circum- 
stances of  the  case,  to  be  done  upon  the  sabbath.  Tested  by  this  rule,  our 
own  court,  in  O'CofmeU  y.  LewUfion^  65  Me.  34,  20  Am.  Rep.  673,  and  Daviii- 
eoa  ▼.  Portland,  69  Me.  116,  31  Am.  Rep.  253,  has  held  that  walking  in  the 
open  air  upon  the  sabbath,  for  exercise,  is  not  a  violation  of  the  statute.  In 
other  jurisdictions,  alao*  it  has  been  held  not  to  be  unlawful  to  ride  to  a 
funeral:  Home  v.  Meakin,- 115  Mass.  326;  walking  to  prepare  medicine  for  a 
aick  child:  Oorman  v.  Lowell,  117  Mass.  65;  riding  to  visit  a  sick  sister: 
Crowan  v.  Boston,  136  Masa  884;  traveling  to  visit  a  sick  friend:  Dot/le  v. 
Lpnn  etc  R,  R,  Co,,  118  Mass.  195;  19  Am.  Rep.  431;  a  servant  riding  U*  pre- 
pare neadful  food  for  her  employer:  King  v.  Savage,  121  Mass.  303;  a  father 
riding  to  visit  his  two  hoys:  McGlary  v.  Lowell,  44  Vt.  116;  8  Am.  Rep.  366; 
walking  for  exercise:  ffamilton  v.  Boston,  14  Allen,  475;  and  walking  (jartly 
for  exercise  and  partly  to  make  a  social  call:  Barber  v.  Worcester,  139 
Maia.74.'' 


Alabama  Great  Southern  R.  R.  Co.  v.  Frazter. 

[93  Alabama,  4&.] 

PKAcncs  —  Error  without  Prbjudicb. — If  two  pleas  are  in  legal  con- 
templation the  same,  and  the  court  sustains  a  demurrer  to  one  and  al- 
lows the  other  to  stand,  the  defendant  is  not  injured  thereby. 

Nrglioknce  —  Willful  Injuries.  — A  Plsa  of  thb  Contributory  Nroln 
QKNCS  OF  THK  PLAINTIFF  IS  Insufficibnt  wheu  the  complaiut  alleges 
that  injuries  were  willfully  inflicted  upon  plaintiff  by  one  of  defendant** 
employees  while  acting  within  the  scope  of  his  employment. 

Damages.  —  Exemplary  Damages  mat  be  Allowed  against  a  Railwat 
Corporation  for  an  Assault  and  Battery  on  the  person  of  the  plain- 
tiff  by  defendant's  brakeman,  because  the  plaintiff,  though  not  rightfully 
on  the  train,  would  not  undertake  to  get  off  while  it  was  running  at 
such  a  rate  of  speed  as  to  render  the  attempt  hazardous. 

Railroad  Corporation's  LiABiLmr  for  Aots  of  Brakeman.  —  If  a  brake- 
man  is  sent  by  the  conductor  to  inform  a  person  on  the  train  that  he 
must  get  ofi^  which  the  brakeman  does,  and  such  person  not  complying 
with  the  demand  that  he  get  off,  because  the  speed  of  the  train  was  such 
as  to  irender  any  attempt  to  leave  it  dangerous,  the  brdkeman,  in  the 
presence  of  the  conductor,  thereupon  commits  an  assault  and  battery  on 
such  person  to  coerce  his  will  so  that  he  would  get  off,  the  act  of  the 
brakeman  is  within  the  line  of  his  duty,  and  the  corporation  is  answer- 
able therefor. 

Bailroad  Corporation  is  Answerable  for  Wn.LFUL  Misconduct  op  m 
Employee,  if  he,  while  .acting  within  the  range  of  his  employment,  does 
an  act  injurious  to  another,  either  through  negligence,  wantonness,  or 
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mtentioB}  bat  if  1m  go  ImjtnA  tht  nag*  of  hit  •mpUym«iit»  and  «l  his 
ovD  will  do  oa  ualawfttl  Mi  iajmrunw  lo  anolliar,  hk  «npk»jr«r  ia  not 
liable  therefor. 
Stidbmob — Rsa  Qbstjb.  —  In  an  action  agaiaat  a  railroad  oompany  to  re- 
eoTer  damagea  for  an  aaianlt  and  battery  oommitted  by  a  brakaiuao  on 
a  penon  not  rightfally  on  the  train,  in  which  he  elaima  that  the  assault 
wae  without  jnatifioaiion  or  palliatioo,  aad  the  brakeman  that  it  was 
oommitted  under  apprehension  of  an  attack  by  the  plaintiff,  all  that  oc- 
earred  between  plaintiff  on  one  hand  and  the  condiioior  and  brakeman 
on  the  other  —  the  manner,  laognage,  and  oundact  of  the  parties  ja«t 
before  sad  loading;  up  to  the  aasanlt^  eonatitnte  part  of  the  rm  fota^ 
aad  oyideuco  of  them  ift  adaiinsible. 
Stidkmcb.--  Plaintiff  uuiy  be  permitted  to  state  that  he  was  insisting  **  in  a 
pieaaiug  manner  **  that  he  be  allowed  to  continue  his  journey,  when  an 
assault  and  battery  upon  hiin  by  a  brakeman  is  attempted  to  be  palliated 
m  ^stifled  on  the  ground  that  aa  attack  by  the  plaintiff  en  tbe  brake- 
■laa  was  apprebeadeil  by  the  latter  wlien  he  made  sneh  aissnlt 
Stiduicb  or  PaRMAHBNcr  or  Injubues.  —  One  who  was  iajnred  nearly  two 
years  before  the  trial,  and  whose  injuries  are  of  such  a  character  as  to  be 
known  to  htm,  though  he  is  not  an  expert,  is  eo.npeteut  to  testify  as  to 
whether  he  wae  perssanentiy  injured  or  nok 
SlAMaaBa.  —  What  PtAiMriFr  waa  Makiho  at  the  tisM  he  reeeived  injurio*, 
by  which  he  was  disabled  for  a  couaiderable  time*  may  be  proved  as  an 
element  of  the  damages  he  sustained. 
hnct  Tbial  —  rRAcncB.  —  Ir  a  Coubt  Im ssnciTcrs  a  SxTtct  to  Disiooard 
BviDBvcK  which  had  been  reoetTcd  against  objeetioa  and  f  xee^tioa,  the 
eoDreiition  ia  tiiereby  vitiated,  and  the  error  in  admitting  tbe  eridenee  ie 
11"  Longer  available  in  any  appellate  proceeding. 
Joky  Trial.  >-'1f  Objkctionablb  Statbmknts  and  Aroumbnts  abb  Malib 
BT  CoONSEi^  which  he  subsequently  withdraws,  and  which  the  court  in- 
stmcts  the  jury  to  disregard,  they  do  not  coustituto  groaods  fur  a  new 
triaL    Sach  stateueata  or  argaments  cannot  bo  reviewed  or  otherwise 
oooaidered  upon  appeal,  when  it  is  admitted  that  the  trial  court  coiiimji> 
ted  no  error  iu  reapeot  to  them,  and  ruled  properly  when  its  attention 
was  directed  thereto. 
JVBT  Trial  —  Exkmflart  Bamaobs.  —  An  instruction  to  a  jnry,  that  if  they 
find  from  the  evidenoe  that  vindictive  damages  shenld  be  given»  tbey 
have  the  right  to  give  such  damages  as  the  enridence  authorizes,  not  be- 
yond the  amount  claimed  in  the  complaint,  is  a  correct  statement  of  the 
mle  for  the  guidance  of  juries  in  the  asaeasment  of  punitive  damages. 
ivBT  Trial  —  WmvBss&s  Falsb  in  Omb  Particitlab.  — Instruction  that  if 
the  Jary  believe  from  the  evidenoe  that  certain  witneeaes  swore  falsely 
in  one  partieolar,  they  were  aathoriaed  to  disregard  the  evidence  of  such 
witnesses  entirely,  is  proper,  when  it  appears  that  all  the  evidenoe  of 
such  witnesses  was  materiaL 
ivBT  Trial  —  Witnbssrs,  PnxPOirrKRAHOB  or  —  lostructioo  that  the  Jury 
are  not  to  be  oontrolled  by  tbe  mere  nnmerioal  preponderance  of  wit- 
oesses  on  ooe  side  or  the  other,  but  should  consider  snob  preponderance 
along  with  other  facts  and  circamstanoea  conducing  to  credence,  or  the 
reverse,  is  proper. 
Ihdbkcb.  —  BuRDBK  Of  PBOviifO  CoMTBiBUTOBT  Nbouobncb  of  the  plain* 
tiff  rssts  npon  the  defeadaat^ 
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Stidbnob  —  BuRDBiv  OF  Pboof.  —  U,  in  an  aobion  for  an  assanlt  cammittad 

on  the  plaintiff  by  a  brakeman  of  a  railway  train,  the  defendant  plea4l» 

that  the  force  need  was  necessary  to  remove  the  plaintiff  from  the  train* 

.  the  defendant  must  aMume  the  burden  of  proving  the  neoessity  of  th» 

force  employed. 

WiUiam  H.  Denstm  and  L,  A.  DohbSt  for  the  appellant 

Dortch  and  Martin,  contra* 

McClellan,  J.  This  is  an  action  hy  Frazier,  against  the^ 
Alabama  Great  Soathem  Railroad  Company  sounding  in  danri- 
ages  for  injuries  willfully  inflicted  by  one  of  defendant's  brake-^ 
men  while  acting  within  the  scope  of  his  employment. 

1.  Plea  No.  1  ''denies  each  and  every  allegation,  statement^ 
and  averment"  of  the  complaint.  The  general  issue,  pre» 
sented  by  the  second  plea  of  **  not  guilty,"  is  made  by  statute' 

.  the  equivalent  of  a  denial  of  all  the  material  allegations  of 
the  complaint:  Code,  sec.  2675.  The  issue  presented  by  the 
two  pleas,  therefore,  is  one  and  the  same.  If  the  court  erred 
in  sustaining  a  demurrer  to  the  first  plea,  it  was  without  in* 
jury  to  the  defendant,  since  it  had  all  the  advantages  under 
the  second  plea  to  which  it  was  entitled  under  the  first:  ZotitV 
viUe  etc.  R.  R.  Co,  v.  Davis,  91  Ala.  487,  and  citations. 
Moreover,  the  two  pleas  being  in  legal  contemplation  the  same,, 
one  of  them  was  redundant,  and  might  well  have  been  stricken^ 
out  on  this  ground. 

2.  To  this  action,  counting  upon  the  willful  misconduct  of 
defendant's  employee,  the  contributory  negligence  of  plaintiff, 
relied  on  in  plea  No.  8,  is  no  defense.  The  insufficiency  of 
that  plea  was  correctly  adjudged  on  demurrer:  Beach  on  Con- 
tributory Negligence,  49,  60,  53;  Louisville  et^.  R.  R.  Co.  v. 
Watson,  90  Ala.  68;  Montgomery  etc.  R,  R.  Co.  v.  Stewart,  91 
Ala.  421. 

3.  The  complaint  makes  a  case  for  punitive  damages.  li 
charges  an  assault  and  battery  on  the  person  of  plaintiff  by 
defendant's  brakeman,  upon  no  other  provocation  than  that 
the  plaintiff,  while  expressing  a  readiness  to  get  off  the  train 
if  it  were  stopped,  declined  to  do  so  while  it  was  running  ai 
such  a  rate  of  speed  as  to  render  the  attempt  hazardous.  The 
train  was  one  which,  under  the  regulations  and  orders  of  the 
company,  was  not  allowed  to  transport  passengers.  The  plain- 
tiff knew  this  when  he  boarded  it,  but  was  anxious  to  get  to 
Chattanooga,  and  relied  upon  persuading  the  conductor  to 
transport  him  in  violation  of  the  rules  of  the  company.     He 
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appears  to  have  so  continued  to  rely  upon  his  powers  of  per- 
suasion as  not  to  have  availed  himself  of  an  opportunity  to 
alight  while  the  train  was  stationary,  even  after  both  the 
brakeman  and  the  conductor  had  assured  hira  he  must  do  so. 
The  conductor's  orders  were,  to  allow  no  person  without  a  pass, 
other  than  employees  of  the  road,  to  ride  on  that  train.  Plain- 
tiff was  not  an  employee,  nor  had  he  a  pass.  He  was  con- 
fessedly a  trespasser,  and  it  became  the  duty  of  the  conductor 
lo  eject  him. 

Common  knowledge,  and  the  uncontroverted  evidence  in 
this  case,  concur  to  the  point  that  brakemen  on  trains  are 
under  the  control  of  the  conductor,  and  that  it  is  their  duty  to 
obey  his  orders,  and  to  aid  him  in  maintaining  the  rules  of 
the  service,  and  in  executing  the  orders  of  their  common  mas- 
ter. Similarly,  common  knowledge  and  the  testimony  here 
leave  no  room  to  doubt  that  a  part  of  a  brakeman's  duty  is  to 
eject,  or  to  assist  in  the  ejection  of,  trespassers  from  trains,  the 
conductor  having  determined  against  their  right  to  continue 
on  board.  Nothing,  indeed,  is  more  common  than  for  a  con- 
ductor to  summon  a  brakeman  to  deal  with  and  eject  refrac- 
tory trespassers;  it  is  the  usual,  if  not  the  universal,  course. 
It  was  adopted  in  this  instance.  The  brakeman  who  com- 
mitted the  assault  and  battery  testifies  that  he  was  not  in 
charge  of  the  train,  and  hence,  presumably,  had  no  voice  in 
determining  that  the  plaintiff  should  be  put  off.  That  was 
the  part  of  the  conductor.  He  did  so  determine,  and  sent 
this  brakeman  to  the  caboose  to  inform  plaintiff  that  he  must 
get  off.  The  brakeman  swears  that  he  went  down  to  the 
caboose  and  delivered  the  message,  and  that  his  intention  was 
to  put  him  off  if  he  resisted.  Plaintiff  insisted  upon  being 
allowed  to  proceed.  Presently  the  conductor  came  in,  and 
be  continued  to  so  insist.  Both  conductor  and  brakeman 
were  present  from  this  time  until  the  plaintiff  left  the  train, 
and  throughout  the  altercation  and  difficulty  in  which  the  in- 
juries complained  of  were  received.  Both  were  insisting  that 
be  should  get  off.  The  brakeman  testifies,  and  there  is  noth- 
ing in  this  record  to  the  contrary,  that  "  if  a  party  got  on,  and 
got  rough,  it  was  my  duty  to  help  put  them  off,  if  they  resisted 
or  would  not  get  off;  and  I  was  putting  this  party  off  acord- 
ing  to  my  duty."  He  admits  taking  hold  of  plaintiff,  in  the 
discharge  of  his  duty,  in  the  presence  of  the  conductor,  and 
without  objection  on  the  latter's  part.  It  was  in  this  effort  to 
put  plaintiff  off  the  train  that,  on  the  aspect  of  the  evidence 
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presented  by  defendant's  witness,  the  assault  was  committed. 
From  plaintiff's  testimony  the  conclusion  is,  that  the  assault 
and  battery  was  committed,  not  in  an  effort  to  remove  him 
bodily  from  the  car,  but  to  coerce  his  will  so  that  he  would 
get  off.  Upon  either  aspect,  wa  cannot  hesitate  in  reaching 
the  conclusion  that  whatever  was  done  by  the  brakeman  was 
within  the  line  of  his  duty  to  his  employer,  the  defendant. 

The  rule  as  to  the  liability  of  railway  companies  for  injuries 
resulting  from  the  willful  misconduct  of  employees  is,  ''thai 
if  the  employee,  while  acting  within  the  range  of  the  authority 
of  the  employment^  do  an  act  injurious  to  another^  either 
through  n^ligeoce,  wantonness,  or  intenticMi,  then»  lor  such 
abuse  of  the  authority  conferred  upon  him,  or  implied  in  his 
employment,  the  master  or  employer  is  responsible  in  damages 
to  the  person  thus  injured.  But  if  the  agent  go  beyond  the 
range  of  his  employment  or  duties,  and  of  his  own  will  do  an 
unlawful  act  injurious  to  another,  the  agent  is  liable,  but  the 
master  or  employer  is  not ":  Oilliam  v.  South  and  N^ftik  Ala. 
Ry  Co.^  70  Ala.  268,  and  authorities  cited;  LouiiwUle  eU^  A.  S. 
Co.  y.  Whitmany  79  Ala.  328.  Here,  as  we  have  seen,  it  wan 
the  brakeman's  duty  to  put  the  plaintiff  off  the  train.  What* 
ever  he  did  to  that  end  was  within  the  range  of  that  duty  and 
authority.  He  had  a  right  to  use  such  force  as  was  reason* 
ably  necessary  to  the  discharge  of  that  duty.  If  be  employed 
more  force  than  was  necessary,  and  injury  resulted,  the  coo^ 
pany  is  liable.  If,  during  his  effort  to  discharge  this  duty,  he 
willfully  assaulted  and  beat  the  plaintiff  —  not  in  self-defense 
against  an  assault  made,  or  to  reasonable  apprehension  im- 
minent and  impending,  by  the  plaintiff, — the  company  i« 
liable. 

4.  There  is  really  no  conflict  in  the  evidence  as  to  the  fact 
of  the  assault*  the  injury  inflicted  thereby,  or  as  to  its  having 
been  committed  by  the  brakeman  within  the  range  of  the  au- 
thority  of  his  employments  The  only  oaaterial  controverted 
question  of  fact  is  as  to  whether  the  assault  was  justified  or, 
in  view  of  the  claim  of  vindictive  damages,  palliated  by  the 
conduct  of  the  plaintiff.  Upon  plaintiff's  testimony,  it  was 
willful  and  wanton,  wholly  without  justification  or  palliation. 
On  the  aspect  of  the  evidence  addaoed  by  defendant,  it  was 
committed  under  a  reasonable  apprehension  of  an  immediate 
deadly  attack  by  plaintiff  on  the  conductor  or  brakeman.  To 
the  issues  of  fact  thus  presented,  all  that  occurred  and  was 
said  between  the  plaintiff  on  the  one  hand  and  the  conductor 
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and  braketnan  on  Uieoibtr, — the  manner^  language*  and  cod- 
duct  of  the  parties,  as  being  violent  and  threatening,  or  pacific 
and  8iibauaaive» — id  and  dvriiig  the  eoavocaationjitat  bdbre 
and  ieadiog  up  to  the  aaaavlfci  was  pertintnt  and  oompelent 
aa  rM  ^Ut  of  the  madn  fact,  giving  character  tkerdo,  and 
furnishing  tbo  jury  dat%  by  which  to  determine  wbeUiar  the 
assault  was  juatified  or  aeceaaary  to  Uie  discharge  of  the  duty 
vikich  was  oo.  the  brakeman  to  eject  the  plaintiff^  or  if  not 
jii&tifiedy  whether  it  was  comuiitted  under  circuiastanoea  of 
provocation  which  would  palliate  the  wrong  of  U>e  emplojee, 
and  mitigate  the  puniahment  <rf  the  eoiployer.  These  con- 
siderations serve  to  determine  all  of  the  exceptions  to  the  ad^ 
imssion  of  what  waa  then  said  aud  done,  and  of  the  manner 
with  which  it  was  said  and  done,  agoinet  the  appellant 

5.  The  special  objection  to  that  part  of  ptaintiff 'e  aecoiint 
of  tliia  coaveraation  in  which  he  as  js  he  waa  insisting  **  in  a 
pleasant  manner"  that  lie  be  allowed  to  continue  hie  journey, 
etc^  is  equally  untenable:  CarrM  v.  SiaU,  23  Ala.  28;  68  Am. 
Dec.  282;  Rmler  r,  SfHng^,  38  Ala.  703;  ^  Am.  Dee.  736; 
South  and  North  Ala.  R.  R.  Co.  v.  McLenikon,  63  Ala.  268. 

6.  Tlie  ifth  assignment  of  error  is  addreseed  to  the  action 
of  tlie  trial  court  overruling  an  objection  to  a  question  aa  to 
what  the  brakeman^  on  going  into  the  caboose,  intended  to  do 
in  case  Um  plaintifiT  refused  to  ge4  dEL  This  question  was  not 
answered,  and  the  error^  if  any,  of  allowing  it  to  be  put  was 
without  injury:  PkmUx  Jn$.  Co.  v.  Jtfoe^,  7d  AU.  284;  56  Am. 
Rep.  31 ;  BiUing$Ua  v.  Statg^  85  Ala.  323. 

7.  The  injury  which  plaintiff  suffered  was  a  double  frao- 
tore  of  the  lower  jaw-bone.  The  trial  was  had  nearly  two 
years  aftor  the  injury  was  received.  Whatover  abnoroMd  con- 
dition of  the  hone  eiistod  at  that  time  — beir^  after  the 
wound  had  entirely  healed,  and  the  bones  had  knit  together  — 
must  have  been  permanent  in  its  nature,  and  of  such  charac- 
ter  as  to  be  known  to  the  plaintiS^  though  he  was  not  an  ex- 
pert. Hence  our  opinion  is,  that  there  was  no  error  in  allowing 
the  plaintiff  to  testify  as  to  whether  his  jaw  was  permanently 
injured,  or  as  to  how  it  was  affected  at  tlie  time  of  the  trial. 

8.  The  injury  having  for  a  considerable  length  of  time  dis- 
abled the  plaintiff  to  carry  on  the  business  in  which  he  was 
engaged  at  the  time  of  receiving  it,  it  was  manifestly  compe- 
tent for  him  to  prove,  as  an  element  of  the  damages  he  sua- 

tained«  "^  what  he  was  making  at  the  time"  he  was  disabled: 
▲M.  sx.  HKF^  Vol.  XXX.--S 
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Alabama  etc.  IL  R.  Co.  v.  Yarbrough,  83  Ala.  238;  3  Am.  St 
Rep.  715. 

9.  Thecoart  sustained  plaintiff's  objections  to  several  ques- 
tions propounded  to  him  as  a  witness  by  the  defendant,  the 
purpose  of  which  was  to  show  what  the  plaintiff  was  earning 
per  month  at  the  time  of  the  trial,  and  that  the  injury  of  which 
he  complained  did  not  disable  him  "  to  work  on  a  salary,"  as 
he  was  doing  when  he  was  hurt.  If  it  be  conceded  that  these 
rulings  were  erroneous,  the  error  was  cured  by  the  subsequent 
action  of  the  court  reversing  its  first  ruling,  and  admitting 
testimony  which  substantially  answered  all  of  the  originally 
excluded  questions:  Cleveland  v.  State,  86  Ala.  1. 

10.  On  the  other  hand,  certain  evidence,  that  of  the  wit- 
nesses Jones  and  Burkill,in  regard  to  a  conversation  between 
the  latter  and  Horton,  while  they  were  under  the  rule,  was 
admitted  against  defendant's  objection,  and  subsequently  ex- 
eluded  by  the  court,  and  the  jury  instructed  to  disregard  it 
entirely.  This  final  action  of  the  court  vitiated  the  exceptions 
reserved  to  its  original  action:  Jordan  v.  State^  79  Alu.  9;  DU^ 
mukea  v.  State,  83  Ala.  287. 

11.  Like  considerations  lead  to  the  conclusion  tlHk  the  ex- 
ceptions reserved  to  certain  arguments  advanced  by  plaintiff's 
counsel  will  not  avail  the  appellant  The  objectionable  state- 
ments and  expressions  of  the  counsel  were  withdrawn,  and 
the  court  instructed  the  jury  to  disregard  them.  It  is  the 
settled  doctrine  of  this  court  that  proceedings  thus  infected 
with  error  by  arguments  outside  of  the  record  may  be  purged 
of  the  infirmity  bj  disclaimer  and  withdrawal  on  the  part  of 
eounsel,  and  care  on  the  part  of  the  court  in  cautioning  the 
jury  against  according  to  them  any  consideration  or  influence. 
It  is  the  action  of  the  trial  court,  and  not  that  of  counsel, 
which  alone  can  be  reviewed  on  appeal;  and  the  action  of  the 
court  in  this  instance  was  entirely  proper,  and  in  full  com- 
pliance with  the  motion  of  defendant.  The  objection  here 
insisted  on  was  taken  to  counsel's  argument,  and  not  to  any 
ruling  of  the  court  invoked  or  made  with  respect  to  it:  Com^ 
wiereial  F.  Ina.  Co.  v.  AUen,  80  Ala.  571;  Croes  v.  State,  68 
Ala.  476;  Eaet  Tennessee  etc.  R.  R.  Co.  v.  Bayliss,  75  Ala.  466; 
Nehon  v.  Harrington,  72  Wis.  591;  7  Am.  St  Rep.  900. 

12.  Of  the  charges  given  at  the  instance  of  the  plaintiff, 
that  numbered  1  is  a  correct  statement  of  the  rule  for  the 
guidance  of  juries  in  the  assessment  of  punitive  damages. 
They  may  give  such  punishment  as,  in  their  judgmenti  th* 
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evidence  authorizes,  not  in  excess  of  the  sum  sued  for:  LovU- 
filk  etc.  R.  R.  Co.  v.  Whitman,  79  Ala.  328. 

13.  Several  charges  were  given  for  the  plaintiff  wliich  were 
to  the  effect  that  if  the  jury  believed  from  the  evidence  that 
eertain  witnesses  for  the  defendant  swore  willfully  falsely  in 
one  particular,  they  were  authorized  to  disregard  the  evidence 
of  Buch  witnesses  entirely.    There  is  no  evidence  of  either  of 
these  witnesses  in  this  record  which  is  not  material  to  the 
issues  presented.    The  charges  must  be  construed  with  refer- 
ence to  the  evidence  with  respect  to  which  they  are  given: 
Holland  v.  Tennessee  Coal,  Iron,  and  R.  R.  Co.,  91  Ala.  444. 
So  construed,  the  supposed  infirmity  of  the  instructions,  re- 
snlting  from  their  failure  to  expressly  base  the  right  of  the 
jury  to  disregard  the  testimony  of  these  witnesses  upon  the 
willful  false  swearing  in  a  material  particular,  is  eliminntod. 
The  particular  referred  to  must  have  been  a  material  one, 
since  no  immaterial  evidence  had  been  drawn  from  the  wit- 
nesses in  question.    The  legal  proposition  asserted  in  these 
fharges  is  sound.    The  jury  are  not  instructed  or  led  to  con- 
dode  that  they  must  disregard  all  the  witnesses'  testimony 
because  they  find  it  to  have  been  willfully  false  in  some  ma- 
terial part,  but  only  that  they  may  do  so;  in  other  words,  they 
have  the  right  or  are  authorized  to  do  so.    The  proposition  is 
io  fully  supported  by  our  own  adjudications  as  not  to  require 
extended  discussion:  ChUds  v.  State,  76  Ala.  93;  Jordan  v. 
State,  81  Ala.  20;  Lowe  v.  StaU,  88  Ala.  8. 

14.  Charges  3  and  12,  given  at  the  instance  of  the  plaintiff, 
are  sound  expositions  of  the  doctrine  that  in  reaching  a  con- 
elusion  upon  any  controverted  issue  of  fact,  the  jury  are  not 
to  be  controlled  by  the  mere  numerical  preponderance  of  the 
witnesses  on  one  side  or  the  other,  but  shduld  consider  such 
preponderance  only  along  with  all  other  facts  and  circum- 
stances conducing  to  credence,  or  the  reverse,  in  the  testimoTiy 
of  the  witnesses  on  either  hand:  Alabama  FerU  Co.  v.  Reynolds, 
79  Ala.  497;  Life  Association  v.  NeviUe,  72  Ala.  517. 

15.  Charges  7  and  8  of  plaintiff's  series  are  to  the  effect 
that,  under  the  issue  presented  by  the  third  plea^  the  burden 
was  upon  the  defendant  The  only  plea  bearing  that  number 
found  in  the  record  is  that  which  sets  up  the  contributory 
negligence  of  the  plaintiff  as  a  defense  to  the  action,  and  it  is 
well  settled  that  the  onus  under  such  plea  is  on  the  defendant: 
Mwdgtrm/ery  etc.  B?y  Co.  v.  Chambers,  79  Ala.  338.  But  as  we 
have  seen,  a  demurrer  was  sustained  to  the  third  plea;  and 
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we  infer  that  the  charges  in  question  have  reference  to  a  plea 
which  appears  to  have  been  subsequently  filed,  and  is  the  third 
in  fact  of  the  pleas  which  were  in  the  case  through  the  trial, 
though  it  is  numbered  4  in  this  record.  This  is  a  plea  in 
confession  and  avoidance,  in  effect  Without  denying  the  vi- 
olence alleged  in  the  complaint,  it  avers  that  plaintiff  had  no 
right  to  be  on  Uie  train,  that  he  refused  to  get  ofi^  that  de- 
fendant's agent  undertook  to  and  did  remove  him,  and  that 
the  foroe  used  was  necessary  to  that  end.  The  gist  of  this 
plea  is  its  affirmative  averment  that  the  force  was  necessary 
to  the  performance  of  a  lawful  act  It  involved  no  traverse  of 
any  fact  alleged  or  necessary  to  be  alleged  by  the  plaintiff. 
It  was  not  for  him  to  allege  or  prove  that  the  violence  done  to 
his  person  was  not  necessary  to  his  removal  from  the  train. 
Notwithstanding  the  plea,  recovery  could  have  been  had  by 
plaintiff  without  any  negation  of  that  necessity.  It  was  a 
fact  outside  of  his  case,  and  only  injected  into  the  controversy 
by  the  defendant,  who  was  not  entitled  to  a  verdict  on  account 
of  it  without  proof  of  its  existence.  The  application  of  the 
test  that  the  party  who,  if  no  proof  is  offered  on  a  given  issue, 
will  be  defeated  on  that  issue  is  the  party  havi  ig  the  burden 
with  respect  thereto  must  result  in  sustaining  the  action  of 
the  trial  court  in  giving  these  charges:  2  Am.  <b  Eng.  £ncy. 
of  Law,  655,  656,  and  notes;  3  Brickeirs  Digest,  433. 

16.  Several  other  charges  were  given  at  the  instance  of 
plaintiff,  and  excepted  to.  These  exceptions  are  not  attempted 
to  be  supported  in  the  arguments  of  counsel;  and  it  will  suf- 
fice to  say  with  respect  to  them,  that  while  the  infirmities  of 
being  abstract  and  argumentative  may  infect  some  of  them, 
no  reversible  error  is  involved  in  the  action  of  the  court  in 
giving  them  to  the  jury. 

Many  charges  requested  by  the  defendant  were  refused.  Of 
these  the  first  and  second  were  general  charges  against  any 
right  of  recovery,  and  against  a  liability  for  exemplary  dam- 
4iges.  What  is  said  in  the  first  paragraphs  of  this  opinion 
serves  to  determine  the  exceptions  to  the  action  of  the  circuit 
«ourt  on  these  requests  adversely  to  the  appellant. 

Charges  3,  4,  6,  6,  7,  and  8  of  the  defendant's  series,  as 
numbered  on  this  transcript,  each  assert  propositions  at  war 
with  the  view  we  have  expressed  as  to  the  defendant's  liability 
for  injuries  willfully  inflicted  upon  a  trespasser  by  a  brake- 
man  while  acting  within  the  range  of  his  duty  to  remove  per- 
sons from  a  train  which  was  forbidden,  by  the  regulations  of 
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ihe  company,  to  transport  passengers,  the  removal  being 
determined  upon  by  the  conductor;  and  all  of  them  were 
properlj  refused.  Charge  9  asserts  that  the  company  is  noi 
liable  if  a  brakeman  willfully  struck  and  injured  i\w  plaintiff 
without  any  demand  or  direction  from  the  conductor  so  to  do. 
To  have  given  this  instruction  would  have  been  the  emastiula- 
tion  of  the  salutary  and  well-established  doctrine,  that  whether 
the  willful  misconduct  of  the  employee  was  authorized  or  rat- 
ified by  the  company  or  not,  and  whether  it  was  directed  hy 
a  superior  employee  or  not,  the  company  is  responsible  if  it 
was  comrQitted  in  the  line  or  within  the  range  of  the  author- 
ity of  the  employment,  as  that  authority  or  duty  existed  on 
tlie  facte  incident  to  the  particular  transaction.  Here  tl>e 
conductor  had  determined  to  put  the  plaintiff  off.  It  became 
at  once,  according  to  the  uncon  trover  ted  evidence,  the  brake- 
man's  duty  to  assist  in  putting  him  off,  and  to  use  the  neces- 
sary force  to  that  end.  He  undertook  to  discharge  that  duty 
in  the  presence  and  with  the  concurrence  of  the  conductor; 
and  in  discharging  it  he  willfully  beat  the  plaintiff,  accord- 
ing to  one  aspect  of  the  evidence.  The  company  was  mani- 
festly liable,  wuether  he  was  directed  or  commanded  by  the 
conductor  to  beat  him  or  not,  and  the  charge  was  well  refused. 
Charge  10,  requested  by  defendant,  was  clearly  abstract,  and 
well  refused  on  that  ground.  There  was  no  evidence  in  the 
case  tending  to  show  ^^that  the  brakeman  struck  the  plaintiff 
in  personal  resentment  of  some  insult  offered  him  by  the 
plaintiff'';  and  even  had  that  been  the  fact,  we  are  not  pre- 
pared to  say  but  that  the  defendant  would  still  be  liable,  if 
ihe  insult  was  incident  to  the  brakeman's  efforts  to  remove 
him  from  the  car,  though  we  need  not  and  do  not  decide  this. 
There  is  no  error  in  the  record,  and  the  judgment  of  the 
eircuit  court  is  affirmed.        

ArPBAL  —  Harmlos  Erbobs.  —  Ther«  wiU  not  be  a  reversal  for  harmless 
immaterial  errors:  See  cases  cited  iu  the  note  to  Blandtard  v.  Lak€  Shon  eUm 
Sty  Co.,  9  Am.  St.  Bep.  638.  Thus  where  a  complaint  contains  irrelevant 
and  redandant  aTermenta,  they  shoold  be  stricken  ont  on  motion;  bot  the 
refosal  to  strike  them  out  is  not  reversible  error,  unless  it  aflSrmatively  •!>- 
pears  that  prejndioe  results  thereliy  to  defendant:  ColnmhM  ttc  iVy  Co.  v. 
Bridget,  86  Ala.  448;  11  Am.  St  Rep.  58.  So,  also,  saataining  a  demurrer 
torn  special  plea»  if  error  at  all,  is  error  without  iujnry,  when  the  same  <Ie- 
fense  is  equaUy  available  under  the  general  iasne,  which  was  al^  pleaded: 
Manrnttg  v.  Manmey,  87  Ala.  563;  13  Am.  St  Rep.  67;  or  when  the  defenie 
m  mwtaHmbim  under  another  special  plea:  Louisviile  €Uu  H,  IL  Co.  v.  JJaii,  87 
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Ala.  708;  IS  Am.  Si.  B«p.  84;  oompara  ShreJUr  v.  Nadelhoffer,  133  DL  586; 
23  Am.  St.  Rep.  826. 

NiGUOBNOB — WiLLTUL  Injubiks. — Contribntory  negligence  does  net 
bar  a  reooTery,  when  defendant  waa  guilty  of  wanton ness  or  willful  neglect: 
See  notes  to  Brannem  ▼.  Kokomoetc  Cfravel  Road  Co.^  7  Am.  St.  lie  p.  411; 
and  Harru  w.  Clinton,  8  Am.  St.  Rep.  849. 

LiABiLirr  OF  Railroad  Compahibs  roR  Tobts  of  Sbrtants:  See  cases 
eited  in  the  note  to  Iniemathnal  tic  R'y  Go,  t.  Andenon,  27  Am.  St.  R«*p. 
907. 

Railboad  Sbrtaittb.— What  arb  Brakbman's  Dcttibs,  Evidbnob  to 
Show:  See  8L  Lwm  tie  R'y  Co.  t.  Heudrkka,  48  Ark.  177:  3  Am.  St.  Rep. 
220. 

Railboad  Coicpabibs.  —  Ihwpaasers  upon  train  oannot  be  ejected  there- 
from withont  a  reasonable  regard  to  their  safety:  Arnold  v.  Penn,  R.  R,  Co., 
115  Pa.  St  135;  2  Am.  St  Rep.  642,  and  note;  bat  they  may  be  ejected  at  a 
place  other  than  a  station,  provided  they  are  not  wantonly  exposed  to  peril 
of  serious  injury:  Hardenbergh  t.  8L  Paul  etc  R'y  Go,,  39  Minn.  3;  12  Ana. 
St  Rep.  610. 

ExKMPLABT  Daxaobs:  See  note  to  AkAama  Oreat  Southern  R"y  Co.  ▼.  Sel- 
kn,  atite^  p.  22. 

BviDB2fOB. —  Rbs  Gbstji  mean  the  oiroumstances,  facts,  and  declarations 
which  grow  out  of  the  main  faot^  are  contemporaneous  with  it,  and  serve  to 
illustrate  its  character:  Hermes  t.  Chicago  eic  R'p  Co.,  dO  Wis.  690;  27  Am. 
St  Rep.  69,  and  note. . 

WiTNBssBs — Admissibilitt  OF  Ofinioks  OF  NoN-BXPKRTB. — One  who 
was  in  attendance  on  an  injured  person,  and  saw  his  apparent  condition,  may* 
although  not  an  expert,  give  testimony  as  to  the  extent  of  the  injured  per- 
son's suffering:  Heddlee  ▼.  Chicago  etc  R"y  Co.,  11  Wis.  228;  20  Am.  St  Kep. 
106.  In  Commonwealth  t.  Sturtivant,  117  Mass.  122,  19  Am.  Rep.  401,  the 
rule  is  stated  as  follows:  "Common  observers,  having  a  special  opportonitj 
for  observation,  may  testify  to  their  opinions  as  conclusions  of  fact,  althongh 
they  are  not  experts,  if  the  subject-matter  to  which  the  testimony  relates 
sannot  be  reproduced  or  described  to  the  jury  precisely  as  it  appeared  to  the 
witness  at  the  time,  and  the  facts  upon  which  the  witness  is  csiled  to  express 
his  opinion  are  such  as  men  in  general  are  capable  of  comprehending  and 
anderstauding ";  cited  with  approval  in  Atchieon  etc  R.  R.  Co,  v.  Miller, 
39  Kan.  419.  Another  authority  states  the  rule,  with  less  precision,  thus: 
A  non-expert  witness  cannot  give  an  opinion,  except  where  it  is  d<»rived 
from  facts  known  to  him,  and  disclosed  by  him  to  the  jury:  in  re  Bloody  62 
Vt  369.  Unless  the  facts  have  fallen  under  the  personal  observation  of  the 
witness,  his  opinion  is  not  admissible  as  evidence:  VUlage  of  Sltelhy  v.  C7a^- 
gett,  46  Ohio,  649;  Harris  w.  DeiroU  CUy  R'y  Co.,  76  Mich.  227;  Trinity  etc. 
Ry  Co,  V.  Lane,  79  Tex.  643  (cases  of  personal  injuries).  A  hypothetioal 
state  of  facts  b  therefore  not  an  allowable  basis  for  the  opinion  of  a  non- 
expert  witness:  Grant  v.  Raltigh  etc  R,  R.  Co.,  108  K.  G.  46.3.  The  admissi- 
bility of  such  evidence  rests  in  the  necessity  of  the  case,  and  it  is  only  in  tlioee 
matters  where  mere  descriptive  language  is  inadequate  to  convey  to  the  jury 
the  precise  facts,  or  their  bearing  on  the  issue,  that  a  witness  oan  be  allowed 
to  supplement  his  description  by  his  opinion,  to  put  the  jury  in  a  position  t* 
determine  the  facts  in  issue.  If  the  circumstances  are  sooh  that  they  oaa 
be  fully  and  accurately  described  to  the  jury,  and  their  bearing  on  the  issno 
estimated  by  persons  without  special  knowledge  or  training,  op -n ions  of  wit- 
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,  expert  or  other,  are  uudmitsible:  Oraham  ▼.  Pent'*^lvania  Co.,  139  Pa. 
St  149;  V€m  WycOsm  y.  Brooklyn,  118  N.  T.  424;  WhiUier  w,  Franklin,  46 
N.  H.  23;  88  Am.  Dee.  185;  Shelley  w.  Aiutim,  74  Tex.  608.  Thus  on  the  qaen- 
tioQ  of  mental  capacity,  the  opinion  of  non-expert  witiieaees  ia  often  tx  ceivetl: 

WiUi^ims  ▼.  Spencer,  150  Maas.  .346;  15  Am.  St  Rep.  206;  In  re  Blood,  62  Vt, 
659.  Nor  is  it  necessary  that  the  acquaintance  of  non-expert  witiieises  wit'i 
a  person  whose  mental  capacity  is  in  quest'on  sbouM  be  extensive  or  inti« 
mate;  it  is  enongh  if  the  acquaintance  is  such  as  to  enable  the  witness  te 
form  some  opinion:  Johneon  w.  Cmher,  116  Iiid.  278.  So^  from  necessity, 
opiniona  as  to  Talue  are  received  in  evidence;  but  in  all  cases,  before  the 
reception  of  such  evidenc*.  it  must  be  made  to  appear  that  the  witness  is  in 
possession  of  such  information  as  will  enable  him  to  form  an  intelligemt 
opinion:  Southern  Paeijie  Co.  v.  Maddox,  75  Tez.  .300;  fjte  v.  AffHculiHral  /m, 
Co,,  79  Iowa,  879;  Hangen  ▼.  Haehtmeitter,  114  N.  Y.  566;  11  Am.  St  Rep. 
691;  WiWamM  v.  WUUame^  82  Mich.  449.  In  ilft  v.  Oal^ornia  Fig  Syrup  Co., 
19  Nev.  118,  the  necessity  of  the  case  caused  this  rule  to  be  somewhat  rf  laxed, 
for,  the  plaintiff  having  sned  for  the  value  of  his  services  in  the  preparation  of 
a  proprietary  medicine,  it  was  held  that  as  the  process  of  manufacturing^  the 
medicine  was  known  only  to  him  and  one  other  person,  non-export  witnesses, 
thoagh  unacquainted  with  the  process,  might  give  their  opinion  as  to  the 
value  of  the  aervices.  So  any  intelligent  witness  who  has  been  accustomed 
to  observe  moving  objects  is  competent  to  testify  as  to  the  rate  of  speed  of  a 
moving  train:  Onggenheim  v.  Lake  Shore  etc  R.  JR.  Co.,  66  Mich.  150;  Lotde- 
riUe  ete,  R,  R,  Co.  v.  Hendrieke,  128  Ind.  462.  So  a  witneas  may  sUte  his 
opinion  <Ierivedfrom  certain  facta,  when  the  facts  theiiiselve4  sre  inc  pable 
of  exact  and  minute  dcscriptioo;  e.  g.,  that  a  horse  appeart^d  tired;  that 
tracks  appeareil  to  have  been  made  by  a  sleigh  or  an  overshoe:  Stttte  v.  Ward, 
61  Vt  153.  Bat  among  the  exceptions  to  the  rule  which  ordinarily  exclmlea 
the  opinion  of  a  witness  when  offered  as  evidence  will  not  be  included  the 
long  time  which  has  elapsed  since  the  occurrence  of  the  matters  about  which 
the  witness  is  called  to  testify.  So  held  in  a  case  where  it  was  sought  to 
establish  a  lost  deed,  and  the  question  was  as  to  its  suflSciency  to  pass  title: 
Sfdfiei  V.  Morelle,  68  Tex.  382.  The  opinions  of  non-expert  witnesses  are 
to  be  weighed  by  the  facts  upon  which  they  are  based:  FUetu  v.  THtrner,  125 
Ind.  47. 

Damaois  vor  Pbrbok al  Ik juriis,  Blbvkrts  of:  See,  generally,  note  to 
Heddke  v.  Chicago  etc  R'y  Co.,  20  Am.  St  Rep.  1 14.  The  loss  or  diniinotion 
of  capacity  to  follow  one*s  business  is  a  proper  subject  for  compeusition: 
TreadweU  v.  WhitUer,  80  CaL  575;  13  Am.  St  Rep.  175;  Oulfetc  R'y  Co.  r. 
WUeon,  79  Tex.  371;  23  Am.  St  Rep.  345.  In  Maaterion  v.  Mount  Vernon, 
58  N.  T.  391,  cited  in  Bierbach  v.  Goodyear  Rubber  Co.,  54  Wis.  208,  41  Aul 
Rep.  19,  it  was  held  that  **the  plaintiff  had  the  right  to  prove  the  business 
in  which  he  was  engaged,  its  extent,  and  the  particular  part  transacted  by 
him,  and  if  he  could,  the  compensation  usually  paid  to  persons  doing  such 
business  for  others,**  but  that  the  jury  ought  not  to  be  permitted  "to  specu- 
late aa  to  the  uncertain  profits  of  commercial  ventures  in  which  the  plaintiff, 
if  uninjured,  would  have  been  engaged." 

ImPUOPER  ARGUMEim    OP    COONSKL,    WHSlf   GROUND    POR    REVERSAL  OP 

JuDOMSNT:  See  note  to  McDonald  v.  People,  9  Am.  St  Rep.  559-570.  It  u 
error  to  permit  counsel,  in  arguing  before  a  jury,  to  state  and  comment  upon 
facts  not  in  evidence,  against  the  objection  of  the  opposite  party,  ami  the 
error  is  not  corrected  by  an  instruction  to  disregard  all  statements  of  the 
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jvry  not  tapportod  hj  evidence,  nnleas  it  is  foand  as  a  fact  that  the  error 
vas  harmless:  Cross  r.  Grant,  62  K.  H.  675;  13  Am.  St.  R&^  607. 

Damages  bbtond  thb  Amount  Statbo  nv  trb  Complaint  gaknot  bs 
Allowbt>:  Fish  T.  Dodge,  4  Denio,  311;  47  Am.  Deo.  254. 

WiTMBsan — Thb  Maxim,  Falsus  in  Uno,  Falsum  in  Omnibus.— 
When  a  witness  willfully  swears  falsely  to  any  material  matter,  the  jury  may 
disregard  the  whole  of  his  testimony:  Ouoetts  v.  Kansas  CUjf  etc  R'lf  Co.^  95 
Mo.  169;  6  Am.  St.  Rep.  39. 

CoNrLnrriNa  Bvidbnob  —  Prbponpebangb  or  WrrNBSSss.  —The  propo- 
sition that  if  the  witaeases  are  equal  in  eredibility,  tJie  greater  namber  must 
prevail,  iM  onsoiiAd.  The  jury  must  determine  what  witnesses  are  entitled 
to  the  meet  inflneacsi,  when  the  testimony  is  conflicting;  and  this  they  may 
do  from  various  considerations:  the  manner,  expression,  and  iaielligenoe^  and 
who  are  likely  to  be  beet  informed,  from  their  sitoation  and  intelligenoa: 
Joms  V.  Acote,  13  Tez.  168:  62  Am.  Dea  550;  BUrbadi  v.  Cfoodysar  Rubber 
Co.,  54  Wis.  208;  41  Am.  Bep.  19. 

CoNTKiBUTOBT  NBOuaiuic& — BuKBBii  OF  PaoviNa  oon tributary  negli- 
gence is  in  all  eases  on  the  defendant:  Cfemyia  Poa.  R'y  Co,  v.  Dams,  92  Ala. 
300;  25  Am.  St  Rep.  47;  Corner  v.  ConsolidaUd  C^mU  etc  Oo.,UW,  Vsl.  533; 
Northern  Pac  R.  R.  Co.  v.  O'Brien,  1  Wash.  599;  BradweU  v.  PiUsburgh  etc.  «> 
Oo.,  139  Fa.  St  404.  This  rale  arises  frem  the  fact  that  ooatributory  negligeoca 
is  a  matter  of  defense,  plaintiff  not  being  eUigad  to  allege  that  he  is  free  f row 
fault:  Young  v.  8hickU  etc  Iron  Co,,  103  Mo.  324.  In  many  states,  however^ 
the  oontrary  view  is  taken:  See  extended  notes  to  Prideaux  v.  CUy  of  Aiin' 
eral  Poini,  28  Am.  Rep.  563-567;  BuescfUng  v.  SL  Louis  Oas  Light  Co,,  39  Am. 
Rep.  61 1*515.  A  recent  case  adopting  the  doctrine  that  plaintiff  mu^t  show 
himself  free  from  negligenoe  is  Coughtry  ^'  WiUametle  8L  R*if  Co.,  21  Or.  245. 
But  though  the  doctrine  was  thus  broadly  expressed  in  this  case,  where  a 
person  was  injured  while  on  a  railroail  track,  the  admittedly  perilous  posi- 
tion of  a  person  who  thus  exposes  himself  to  the  chances  of  being  strnck  by  a 
train  may  perhape  enable  us  to  refer  it  to  the  principle  that  when  the  plain- 
tiff's  evidence  is  of  such  a  character  that  the  jury  woald  be  justiiied  in  tiud* 
ing  that  his  own  negligence  contributed  to  the  injury,  the  burden  of  pr«>of 
will  rest  upon  him  to  overcome  the  effect  of  the  testimony:  Sea  Dttrrell  v. 
Johnson,  31  Neb.  796.  This  principle  has  been  Applied  to  the  case  (»f  persons 
injured  at  railway  crossings:  Brkkell  v.  Neto  York  etc.  R.  R.  Co,,  120  N.  Y. 
290;  17  Am.  St.  Rep.  648;  Cincinnati  etc.  R'y  Co,  v.  Howard,  124  InJ.  280; 
19  Am.  St.  Rep.  96.  When  the  plaintiff's  evidence  thus  tends  to  show  con- 
tributory negligence,  it  is  error  to  instruct  the  jury  that  *'  the  law  presumes 
that  he  exercised  ordinary  care  ":  Rapp  v.  8t.  Joseph  etc  R^y  Co.,  106  Mo.  423. 
When  it  appears  that  a  fatel  injury  was  received  by  a  railroad  employ ea 
while  acting  in  disobedience  to  a  regulation  of  the  company,  the  burden  of 
proof  will  rest  upon  his  widow  or  personal  representative,  in  i  n  action  for 
(lam  iges,  to  show  that  he  was  without  fault,  or  that  defendant  was  in  fault: 
ProtJtti'  V.  Richmond  etc  R.  R,  Co.,  80  Ga.  4:7:  12  Am.  St  Rep.  263.  The 
plaintiff's  own  evidence  may  sometimes  be  sufficient  to  establinh  contribu- 
tory negligence,  and  then  it  is  the  duty  of  the  trial  court  to  declare  the  re- 
sult to  the  jury  as  a  matter  of  law:  Hudson  v.  WcdMinh  etc.  /Ty  Co.,  101  Mo.  13. 

EviDBNOB  —  BuRDBN  OF  Proop.  — The  general  rule  is,  that  party  setting 
up  an  affirmative  defense  has  the  bnnlen  of  proof  to  show  it  true:  Little  Pitts* 
burg  etc  Mining  Co.  v.  Little  CJii^  etc  Mimng  Co.,  11  Col.  223;  7  Am.  St  Rep^ 
226. 
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PuiAi>i]ro— KratJoniCB. — Id  an  aelloii  agiiiurl  a  railroad  eMnpasy  for 
inivriat  eaaaed  in  ofMrmtmg  th«  rrmA,  tfti«  plaintiff  need  noi  aver  the 
partlealar  dsfeot  in  tha  oondltion  ot  the  traok  or  aiaehiiiory  in  wbiok 
the  negligence  oonsiated. 

JuRT  Trial.  ~  Whktbbr  a  Witniss  suall  bb  PBBMrmD  to  bb  Rb- 
CALLBD  by  the  plain ti fit  for  the  pnrpose  ef  allowing  a  predicate  for  bit 
impeadiifieut  by  proof  of  coutradiotory  atateneBti,  i«  a  matter  of  dia* 
eretioo  not  reviewable  on  appeal. 

Pamaoks. —  Exemplary  Dam aobi  mat  bb  A  wabdbd  vh  ah  AonoB  AMJOMWt 
A  Railroad  Corforatioii  for  personal  injuriee  received,  if  the  negli- 
gence was  of  such  a  character  and  degree  at  to  evince  a  groealy  oareleifi 
disregard  of  the  safety  of  the  poblie.  Henoe  eveb  damagea  may  be 
awarded  when  injuries  have  been  reoeived  by  a  pusenger  from  the  da* 
railment  of  a  train,  and  every  other  cross-tie  within  twenty-five  ta 
thirty  feet  was  so  rotten  tliat  the  spikes  could  be  pulled  out  by  hand, 
and  had  been  in  this  condition  for  at  least  two  weeks,  and  then  was 
evidence  tending  to  show  that  the  eondition  of  snefa  ties  was  known  to 
the  officers  of  the  defendants 

Damages.  —  Exbmplart  Damaoss  abb  vot  Rboovbrabui  imi  Mbrb  Kbq* 
liobkcb. 

Damaob.  —  ExBMPLART  Damaoes  sbould  not  be  awarded  against  a  railway 
corporation  because  of  the  derailment  of  a  train  on  account  of  rotten 
eroea-ties,  aided  by  a  broken  bolt,  if  there  is  no  evidence  that  defend- 
ant's offieers  or  agents  knew  of  any  defect  in  the  bolt.  When  an  injury 
is  prodnced  by  the  co-operation  of  two  independent  causes,  the  existanoe 
of  one  of  which  is  unknown,  and  the  other  is  insufficient  to  prodnoe  the 
remit  without  the  co-operation  of  the  unknown  cause,  knowledge  of 
the  ezistenee  of  the  other  eauae  does  not  make  a  oase  for  tka  allowanoe 
of  pnnitire  damages. 

AcnoH  by  Mrg.  Vance  to  recover  for  personal  injuries  re- 
oeived from  the  derailment  of  a  train  on  which  she  was  a 
passenger.  The  defendant  excepted  to  the  following  instruc- 
tion of  the  trial  court:  ^*  If  the  jury  believe  from  the  evidence 
that  the  cross-ties  were  in  a  mtten  condition,  and  that  such 
rotten  condition  proximately  contriboted  to  throw  the  train 
from  the  track,  then  it  is  for  them  to  say  whether  or  not  the 
cross-ties  were  in  soch  condition  as  that  a  careful  inspection 
would  have  apprised  the  defendant  that  they  were  in  a  de- 
fective condition;  and  if  the  jury  find  that  the  cross-ties  were 
in  such  defective  condition,  and  that  careful  inspection  would 
have  informed  the  defendant  of  it,  and  that  the  defendant 
was  negligent  in  and  about  allowing  the  track  to  remain  in 
that  condition,  then  they  are  authorized,  under  this  complaint, 
to  find  that  the  defendant  was  negligent  in  and  about  the 
track  and  ties."     "Also,  that  the  law  allowed  the  jury,  in 
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some  cases,  in  addition  to  actual  damages,  to  assess  damages 
bj  way  of  punishing  the  defendant;  that  such  damages  are 
allowed  when  it  appears  that  the  defendant's  act  which  caused 
the  injury  was  not  mertf y  negligent,  but  was  recklessly  neg- 
ligent, or  of  a  willful  character,  or  when  the  injury  was  in- 
tentionally inflicted;  and  thai  the  jury  may,  in  such  cases, 
go  further  than  the  assessment  of  actual  damages,  and  in- 
crease the  verdict  by  way  of  punishing  the  defendant."  The 
defendant  excepted  to  the  refusal  of  the  court  to  submit  the 
following  instructions  to  the  jury:  1.  ** The  defendant  admits 
that  there  was  a  defect  in  one  of  the  bolts  which  held  together 
the  parts  of  the  switch,  and  claims  that  this  defect  wholly 
caused  the  accident,  but  that  it  was  a  hidden  defect,  not  dis- 
coverable by  the  use  of  due  care  on  the  part  of  the  defendant's 
servants  who  were  charged  with  the  duty  of  inspecting  and 
keeping  it  in  repair;  and  that  no  defect  was  discoverable  by 
the  use  of  due  care  when  it  was  placed  in  the  switch;  and  if 
the  jury  believe  this  is  true,  as  shown  by  the  evidence,  their 
verdict  should  be  for  the  defendant."  2.  "There  is  no  evidence 
in  this  case  that  the  persons  in  charge  of  defendant's  train 
were  guilty  of  any  negligence  producing  or  contributing  to 
plaintiff's  injuries."  8.  **  If  the  jury  believe  the  evidence,  they 
must  find  for  the  defendant,  under  the  second  count"  4.  *'  Un- 
der the  allegations  of  the  complaint,  the  condition  of  those  parts 
of  the  railroad  track  apart  from  and  not  connected  with  the 
switch  itself  cannot  be  considered  by  the  jury  as  evidence  of 
negligence  on  the  part  of  the  defendant."  9.  "If  the  jury  be- 
lieve the  evidence,  they  are  bound  to  find  that  the  defendant 
exercised  due  care  originally  in  the  selection  and  construction 
of  the  switch,  and  of  the  iron  bolts  which  formed  part  of  it." 
12.  "  If  the  jury  believe  the  evidence,  they  cannot  assess  any 
punitive  damages  against  the  defendant."  16.  "If  the  jury 
believe  from  the  evidence  that  the  coach,  or  the  rear  trucks  of 
the  coach,  were  not  derailed  in  any  way,  except  by  leaving  the 
main  line  and  running  into  the  siding  at  the  point  of  the 
switch,  and  that  the  condition  of  the  cross-ties  and  rails  at 
that  point,  though  defective,  was  not  sufficiently  defective  to 
have  produced  such  a  result,  except  by  the  aid  of  the  broken 
bolt  which  has  been  testified  about,  they  cannot  assess  puni- 
tive damages  against  the  defendant."  17.  "The  first  coun«t 
of  the  complaint  charges  that  the  accident  which  injured 
plaintiff  was  caused  by  a  defect  or  defects  in  the  switch  at  the 
point  where  the  coach  in  which  plaintiff  was  traveling  left 
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the  track,  and  some  defect  or  defects  in  the  switch  itself  is 
thus  claimed  bj  plaintiff  to  have  caused  the  accident;  and  if 
the  jury  believe  from  the  evidence  that  the  crpss-ties  on  the 
track,  at  or  about  the  switch,  were  not  a  part  of  the  switch, 
then,  whatever  may  have  been  their  condition  at  the  time,  the 
jury  cannot  consider  it  as  tending  to  show  negligence  on  the 
part  of  the  defendant" 

James  Weaiherly^  for  the  appellants 

Bowman  and  Harsh^  for  the  respondents 

Clopton,  J.  Appellee  sued  to  recover  damages  for  persona] 
injuries  received  while  a  passenger  in  defendant's  cars.  Tlie 
complaint  contains  two  counts.  The  first  avers  that  the 
o^ligence  consisted  in  failure  to  keep  in  good  and  safe  condi- 
tion the  switch  at  the  point  of  the  accident.  The  second 
alleges  no  special  acts  or  omissions  as  constituting  the  negli- 
gence; it  avers,  generally,  'Uhat  the  defendant  did  not  use 
4ae  and  proper  care  or  skill  in  and  about  carrying  plaintiff 
as  a  passenger  as  aforesaid,  but  so  negligently  and  unskill- 
Iblly  conducted  itself  in  that  behalf,  and  in  conducting,  nuui- 
Aging,  and  directing  the  coach  in  which  plaintiff  was  such 
passenger,  and  the  engine  whereby  said  train  was  drawn  upon 
4md  along  said  railway,  that  the  coach  which  contained  plain- 
tiff was  shaken  and  wrecked  as  aforesaid.'*  The  first  eleven 
assignments  of  error  go  to  the  refusals  of  the  court  to  exclude 
the  testimony  of  various  witnesses  as  to  the  condition  of  the 
•eross-ties  within  thirty  feet  of  the  switch. 

The  second  count  is  a  substantial  copy  of  the  second  count 
'Of  the  complaint  in  the  case  of  the  Louisville  and  Naohcille  !L  R. 
Co.  V.  JoneSy  83  Ala.  876,  from  which  it  was  evidently  taken. 
In  that  case  it  was  held  that  the  defects  of  structure,  or  want 
<»f  repairs,  need  not  be  averred  with  more  particularity  than 
was  found  in  the  second  count  of  the  complaint.  This  was  on 
the  principle  that  under  our  system  of  pleading  a  party  com- 
plaining of  injury  caused  by  the  negligence  of  the  company 
<»perating  a  railroad  need  not  -aver  the  particular  defects  in 
the  condition  of  the  track  or  machinery  in  which  the  negli- 
gence consists,  these  being  considered  as  peculiarly  in  the 
knowledge  of  the  officers  or  agents  of  the  company.  Under 
such  general  averfnents,  evidence  of  defects  in  the  track  at  or 
«>  near  the  place  of  the  accident  as  to  afford  reasonable  infer- 
ence that  they  proximately  contributed  to  the  injury  is  ad« 
tnissible.     For  the  same  reason,  charges  4  and  17,  asked  by 
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the  defendant,  which  proceed  on  the  theory  that  such  evi- 
dence 18  not  admissible  under  the  complaint,  were  properly 
refused. 

2.  Whether  the  court  should  have  permitted  or  refused  to 
permit  the  witness  Hood,  who  had  been  examined  on  the 
part  of  defendant,  and  cross-exaniined,  to  be  recalled  by 
plaintiff,  for  the  purpose  of  laying  the  predicate  for  his  itii- 
peachment  by  proof  of  contradieUiry  statements^  was  a  niatt<  r 
of  discretion,  and  not  revisable  in  this  court:  State  v.  Marler^ 
2  Ala.  43;  36  Am.  Dec.  398;  Bell  v.  State,  74  Ala.  420. 

3.  The  most  material  question  in  the  case  arises  on  the 
charges  relative  to  pnnitive  damages.  The  rule  settled  in 
this  state  is,  that  exemplary  damages  may  be  awarded  in  an 
action  against  a  railroad  company  for  personal  injuries  re- 
ceived, when  the  negligence  is  of  such  character  and  degree 
as  to  evince  a  grossly  careless  disregard  of  the  safety  of  the  pub- 
lic, or,  what  is  of  equivalent  import,  recklessness,  wantonnese, 
or  willfulness:  South  and  North  Ala.  R,  R.  Co.  v.  McLendoriy  6S 
Ala.  266.  The  uncontroverted  testimony  shows  that  the  en- 
gine, baggage-cars,  second-class  coach,  and  the  front  trucks 
of  the  rear  coach  safely  passed  the  switch,  continuing  on  the 
main  line,  and  that  the  rear  trucks  of  the  rear  coach  ran  up 
the  switch  on  the  side-track.  There  is  evidence  tending  to 
show  that  every  other  cross-tie  within  twenty-five  or  thirty 
feet  of  the  switch  was  so  rotten  that  the  spikes  could  be  pulled 
out  with  the  hand,  and  that  they  had  been  in  this  condition 
for  two  weeks  previously.  There  was  also  evidence  tending 
to  show  that  the  superintendent  and  division-master  inspected 
that  part  of  the  road  and  the  switch  two  or  three  days  prior 
to  the  accident,  found  nothing  the  matter  with  the  switch, 
and  most  of  the  ties  good,  occasionally  a  defective  one;  also, 
that  the  section-master  had  recently  put  in  some  ties  at  that 
place.  There  was  other  evidence  tending  to  show  that  the 
accident  was  caused  by  the  breaking  of  a  bolt  which  h#ld  the 
switch  in  position  after  being  thrown. 

4.  Conceding  that  the  cross-ties  were  defective,  as  stated 
by  plaintiff's  witnesses,  the  failure  to  remedy  the  defects,  if 
the  oflBcers  or  agents  of  the  company  were  ignorant  thereof, 
was  simple  negligence,  which  does  not  authorize  the  allow- 
ance of  punitive  damages.  Consciousness  of  the  existence  of 
such  defective  condition,  and  that  the  derailmet^t  of  the  cat 
might  or  would  be  the  probable  consequence  thereof,  is  ut\ 
essential  constituent  of  the  degree  of  negligence  evincing  a 
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recldess  indifierence  to  conaequences^  or  a  wanton  or  wiliral 
infliction  of  injury.  The  terms  '* recklesanesSi"  '^wanton- 
ness," and  **  willfulness,"  ez  ni  Urmird^  imply  this  much.  This 
Tkew  accords  with  the  principle  anoounoed  in  Georgia  Pae, 
Ky  Co.  Y.  Lu,  92  Ala.  262:  ''  Willful  and  intentional  wrong, 
a  willingness  to  inflict  injury,  cannot  be  imputed  to  one  who 
is  without  conscioQsness,  from  whatever  cause,  that  his  con- 
duct will  inevitably  or  probably  lead  to  wrong  and  injury." 
The  application  of  the  principle  in  that  case  is  stated  as  £ol« 
loinrs:  '*  In  the  case  at  bar,  this  conscKMisness  could  not  exist 
on  the  part  of  defendant's  employees,  until  tliey  knew  plain- 
tiff's wagon  snd  team  were  in  a  position  of  danger,  and  no 
degree  of  ignorance  on  their  part  of  this  state  of  things,  how- 
ever reprehensible  in  itself,  could  supply  this  element  of  con- 
BciouB  wrong,  or  reckless  indifference  to  consequences,  which, 
from  their  point  of  view,  would  probably  or  necessarily  ensua" 
This,  it  must  be  admitted,  does  not  strictly  harmonize  with 
the  expression  in  the  opinion  in  AlahawA  etc.  E,  R.  Co.  v. 
/ffll,  90  Als.  71,  24  Am.  St  Rep.  764,  to  the  effext:  **  We  are 
satisfiad  that  it  [the  evidence]  tended  to  show  a  condition  of 
the  track,  not  to  know  and  reme<ly  which  was  such  gross  neg- 
ligence on  the  part  of  the  company  as  implied  recklessness 
and  wantonness,  such  indifference  to  the  probable  conse- 
queaoes  of  its  continued  nse,  such  disregard  of  the  safety 
of  passengers  being  transported  over  it,  as  is  the  equivalent 
of  intentional  wrong,  or  a  willingness  to  inflict  the  injuries 
complained  of."  The  conclusion  in  that  case,  sustaining  the 
refusal  of  the  court  to  charge  that  under  the  evidence  the 
plaintiff  could  not  recover  punitive  damages,  was  correct. 
The  inaccuracy  of  the  expression  quoted  consists  in  making 
the  omission  to  discover  and  remedy  the  bad  condition  of  the 
track  —  simple  negligence  —  the  equivalent  of  consciousness 
of  the  probable  consequences,  instead  of  saying  that  such  con- 
sciousness might  be  inferred  from  the  evidence.  The  opin- 
ions in  both  cases  were  prepared  by  the  same  justice,  the 
latter  being  a  virtual  modification  of  the  expression  above 
quoted  in  aocordance  with  the  views  therein  expressed.  In 
the  present  case,  there  is  evidence  from  which,  if  believed, 
knowledge  of  the  defective  condition  of  the  cross-ties  may  be 
inferred,  and  fi>r  this  reason  charge  12,  asked  by  defendant, 
was  properly  refnsed. 

Defendants  further  requested  the  court  to  charge  that  puni- 
tive damages  cannot,  be  Assessed,  if  "  the  coach  or  rear  trucks 
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of  the  coach  were  not  derailed  in  any  way,  except  by  leaving 
the  main  line,  and  running  into  the  Biding  at  the  point  of  the 
switch,  and  that  the  condition  of  the  cross-ties  and  rails  at 
that  point,  though  defective,  was  not  sufficiently  defectivo  ta 
have  produced  such  a  result,  except  by  the  aid  of  the  broker* 
bolt."  There  is  evidence  tending  to  show  that  the  breaking 
of  the  bolt  was  the  real  cause  of  the  derailment;  and  there  i» 
no  evidence  that  the  defendant's  officers  or  agents  knew  of 
any  defect  in  the  bolt,  or  from  which  such  knowledge  can  be 
inferred;  hence  no  evidence  tending  to  show,  or  from  wliich 
the  jury  would  be  authorized  to  infer,  reckless,  wanton,  or 
intentional  negligence  in  respect  to  the  bolt.  When  referred 
to  the  evidence,  the  proposition  of  the  charge  is,  that  when  ai> 
injury  is  produced  by  the  co-operation  of  two  independent 
causes,  the  existence  of  one  of  which  is  unknown,  and  the 
other  insufficient  to  produce  the  result  without  the  co-opera- 
tion of  the  unknown  cause,  knowledge  of  the  existence  of 
such  other  cause  does  not  make  a  case  for  the  allowance  of 
punitive  damages.  The  proposition  seems  logically  to  follow 
from  the  principle  that  consciousness  of  the  probable  injuri- 
ous consequences  of  one's  conduct,  or  omissions  of  duty,  is  an 
essential  element  of  reckless,  wanton,  or  intentional  negli* 
gence.  If  the  cross-ties  were  not  so  defective  that  the  defend- 
ant ought  to  have  reasonably  anticipated  the  derailment  of 
the  train  as  the  probable  consequence  thereof,  and  it  would 
not  have  occurred  but  for  the  intervention  of  the  breaking  of 
the  bolt,  the  defective  condition  of  which  was  unknown  amt 
not  suspected, —  if  the  condition  of  the  ties  would  not  itself 
have  probably  produced  the  injury, —  it  can  scarcely  be  saidi 
that  consciousness  of  the  probable  derailment  of  the  coach  at 
that  point,  such  as  evinces  a  reckless  indifference  to  conse-^ 
quences,  is  inferable  from  mere  knowledge  of  such  condition^ 
of  the  ties.  Consciousness  of  the  probable  consequences  can- 
not be  said  to  exist,  unless  there  be  knowledge  of  a  cause  or 
causes  naturally  calculated  to  produce  them.  The  charge^ 
should  have  been  given. 

We  discover  no  error  in  the  other  rulings  of  the  court. 

Reversed  and  remanded. 


Plkaddto  —  NiouoBHOB.  —  In  a  miit  for  damagw  against  tha  party  \ 
negligenoa  was  the  cause  of  the  death,  a  general  averment  of  damages  is  aaf- 
ficient:  LouispUU  tic  Ry  Co.  v.  Bmek,  116  Ind.  566;  9  Am.  St.  Rep.  SSS. 

JuBT  Trial  —  Rbcalli NO  and  Rb-kxamining  Witnbssbs. — A  witneaa 
may  be  recalled  to  lay  a  foundation  for  his  impeachment  as  to  statemeata' 
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made  bj  him  tnbtaqiienUj  to  the  time  when  he  gaTt  hie  teitimony,  althoagh 
he  had  been  dieoharged  m  a  witneee:  Thompaon  ▼.  Ish,  09  Mo.  160;  17  Am. 
8t  Rep.  662.  Permitting  the  re-ezamination  of  a  witoesa  ia  an  exercise  of 
diacretion  which  the  appellate  court  will  not  review:  People  r,  Mather,  4 
Wend.  229;  21  Am.  Dec.  122.  Bat  when  the  object  of  recalling  a  witnesa 
ia  to  laj  the  foundation  for  proving  hia  dedarationa  out  of  court,  it  must, 
in  PennaylTaniak  always  be  allowed,  and  if  refused,  and  if  proof  of  the  wit- 
■eas'a  declarations  be  rejected  because  he  bad  no  previous  opportunity  of 
explanation,  it  ia  error:  Comn/iovan  v.  Hart,  21  Pa.  St  495;  60  Am.  Dec  67. 
ExKMPLABT  Damages:  See  Alabama  etc  Ry  Co.  v.  8elier9,  attte.  p.  17, 
and  Alabama  tie.  Ity  Co,  v.  Frazler,  ante,  p.  28,  and  the  notes  there ta 
Qrossly  negligent  or  maliciona  acts  are  the  subject  of  damages,  resting  in  the 
discretion  of  the  jury,  uninfluenced  by  prejudice  or  passion:  Seely  v.  Alden, 
f  1  Pa.  St.  302;  100  Am.  Dec  642.  Measure  of  damages  in  torta  committed 
Ihrough  mistake,  ignorance,  or  mere  negligence  is  compensation  only;  but 
in  anch  as  are  oomoutted  willfully,  maliciously,  or  so  negligently  as  to  indi* 
sate  a  wanton  diaregard  of  the  rights  of  others,  the  jury  are  not  restricted 
to  compensation  merely,  but  may,  if  the  evidence  just  fies  it»  award  vindic- 
tive or  exemplary  damages:  PUiaburgh  etc.  Ry  Co,  v.  Lyon,  123  Pa.  St.  140; 
10  Am.  St.  Rep.  617.  Compare  Avinger  v.  Soul/i  Carolina  By  Co.,  29  S.  a 
266;  13  Am.  St  Rep.  716;  WeH  v.  Weetem  U.  I'd.  Co,,  39  Kan.  9*3;  7  km. 
St  Rep.  630.  But  it  ia  error  to  charge  the  jury  that  they  should  give  puni* 
live  damages  if  they  find  willful  neglect  The  amount  rests  in  their  (wtk 
disoretioii:  Xotrfsvitts  dcB.M.Co.w.  Brooke,  83  Ky.  129;  4  Am.  St  Rep.  1?5. 


Boss  V.  Parks. 

[98  ALABAMA,  168.] 

tnamo  Puhokmahcs  or  a  Unilatsbal  Contbaot  may  be  decreed,  if  it  is 
fair,  just,  and  reasonable,  and  the  party  sought  to  be  charged  ha^i  io 
boand  himself  aa  to  meet  the  requirements  of  the  statute  of  franda,  and 
the  other  party  has  eleeted  to  treat  the  oontract  aa  binding,  and  to  en« 
force  it 

SfBOIFIO  PSBfOBllAHOS.  ^  P088B88I0N  OF  THB  RiAL  PrOPSRTT,  the  title  tO 

which  complainant  aeeka  to  obtain  by  a  bill  for  specific  performance,  is 
not  essential  to  anstain  the  juriadiction  of  the  court  to  award  the  relief 
prayed  for. 

Sricmo  PiBroBMAKOB.  —  A  Vbndxb  or  Omb  Who  has  Aobbbd  to  Ssll  or 
CoKTBT  RxAL  Pbopbbtt  may,  unless  he  ia  a  purchaser  in  good  faith 
and  without  notice^  be  compelled  to  perform  the  contract  of  his  vendor. 

▲v  OmoH  giren  by  the  owner  of  land  for  a  valuable  consideration,  whether 
adequate  or  not»  agreeing  to  sell  it  to  another  at  a  fixed  price  if  accepted 
within  a  specified  time,  is  binding  upon  the  owner  and  all  hia  sucoessors 
in  interest  with  knowledge  thereof. 

▲v  Oma  CoNTAiHBD  IN  AN  OPTION  caunot  be  withdrawn  or  revoked 
within  the  time  designated  therein. 

/•  E.  Brawn^  and  Watts  and  Son^  for  the  appellants. 
/>•  D.  Shdby  and  L.  W.  Day^  contra. 
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Coleman,  J.  A  general  rule  gof«rntng  cases  for  epeetfie 
performance  ib,  that  the  contract  most  be  miitQtil,  and  that 
either  party  is  entitled  to  the  equitable  remedy  of  a  specific 
performance.  EzcepLions  to  this  general  rule  are  wdl  estab- 
lisl)ed,  and  one  class  of  contr:)cts  to  which  the  exceptions 
may  be  applied  are  those  which  are  nnitateral  iti  fbrni:  1 
Porneroy  on  Specific  Performance,  sees.  167,  168. 

The  exception  as  to  unilateral  contracts  has  been  fully 
recognized  and  adopted  in  this  state.  The  case  of  Mo8e9  t. 
Jl/rC/ain,  82  Ala.  370,  was  for  a  specific  perferiBaneeof  the  f(^ 
lowing  contract:  ^  Por  and  in  consideration  ef  the  BVtm  of  one 
dollar  in  hand  paid,  I  hereby  give  A.  J.  Moses  an  option  on 
my  lands  and  improvements  situated  near  Sheffield,  and 
known  as  my  lK>nie  place,  containing  onehuinired  and  twenty 

acres,  more  or  less,  fear  the  sum  o€  eight  thousand  dollars 

This  option  good  for  two  days";  signed  **J.  W.  McCIain." 
Tt  was  contended  that  as  Moses,  tlie  covenantee,  lx>utui  him- 
c^clf  by  no  writing,  and  not  having  lK»uud  himself*  be  could 
»*iot>  in  this  proceeding,  liold  McClain  bound;  that  the ccm tract 
not  being  mntuttUy  binding,  chancery  will  not  compel  its  S[ie- 
cific  performance.  The  court  declared  as  follows:  "Mutuality 
is  frequently  said  to  he  one  of  tluj  conditions  of  a  rightful 
suit  for  specific  per  form  :i  nee.  The  authorities,  however, 
do  not  carry  it  to  the  length  contended  for  Where  the 
contract  is  fair,  just,  and  reasonable  in  all  it  parts,  and  the 
pnrty  sought  to  be  charged  has  so  hound  himself  as  to  meet 
the  requirements  of  the  statute  of  frauds,  the  election  of  the 
other  contracting  party  to  treat  the  contract  as  binding,  and 
to  enforce  it,  meets  all  the  requirements  of  the  rule'*;  cfting 
miks  V.  Georgia  Pae.  R.  R.  Co,,  79  Ala.  180;  3  Pomeroy's  Eq. 
Jur.,  sec.  1405,  and  notes;  Wait  on  Specific  Performance,  sec. 
201;  Cherry  v.  Smith,  3  Humph.  19;  39  Am.  Dec.  150. 

The  CQse  of  Johnston  v.  Trippe,  33  Fed.  Rep.  530,  is  an  au- 
thority directly  on  the  point  in  question,  —  the  contract  being 
almost  identical  in  its  provisions.  The  different  authorities 
are  very  generally  quoted  and  commented  on  in  this  case,  and 
the  conclusion  the  same  as  held  by  this  court. 

The  evidence  fails  to  show  that  there  was  such  forcible  en- 
try and  unlawful  detainer  as  to  deprive  complainant  of  his 
right  to  file  a  bill  to  remove  a  cloud  from  title,  but  the  equity 
of  the  bill  does  not  depend  upon  that  principle.  The  com- 
plainants, holding  the  equitable  title,  bring  their  bill  to  com- 
pel a  conveyance  of  the  legal  title  by  those  who  hold  it  in  trust 

Digitized  by  LjOOQIC 


.Nov.  189J.]  Bow  If.  Pabss.  4$ 

ton  ibmoL.  In  SBcb  m  caa*  the  j<uri«dicti<in  bi  wo  wiae  dapemb 
iBvpom  posBOBBioo:  Gmjr  v.  Ji»w#)  14  Fed.  Refs  88;  Skipmtfn  ▼. 
^tfmiar,  W  AM.  562^  4-*  Am.  Rep.  529. 

Tbe  doctrine  ift  well  settled  tliat  when  the  vendor,  afEer  en« 
teriug  into  a  c<m tract  of  sale,  coaveya  the  land  to^a.  third  per^ 
ioft  wfa<r  kae  knowkdge'or  notice  of  thm  pricr  ayenMmf,  stieh 
granteeftrk«»  the-  Tantf  rnrprewed'  with  the  trtmt  m  favor  of  the 
orrgmal  vendee,  and"  holdh  ft  av  frnsltee  tar  snch  vendee,  and 
can  he  compelled,  at  the  suit  of  the  vendee^  to  specifically  per- 
form the  agreement  by  con vejiufic  the  land^  iir  th»  ansn^  maw- 
ner  and  Ivthe  same  extent  mm  tbft  vendor  wmmiA  haipv  been 
ItaUe'  t9  Ax  b«d  hv  noi  transferred  tb9  lagaV  tlt^e?  t  Pomeityy 
onp  SpecrfRr  Pferfbrmance,  see  485,  and  nofb.  The  same  rtrle  is 
dechred  in  Dictuuon  v.  ^yt.  25  Ala.  4ZI;  ifey^r  v.  MUchdC^ 
75  Ala.  476. 

U  Biajr  b0  Biaiad  as  »  sound  pmiciplo  of  hm^  vt  tfn  dwner 
of  faRMi;  in*  writing,  gims  another  an  optforr  on  ft  fbr  a  valtt&ble 
consideration,  whether  adequate  or  not,  agreefng;  to  sell  it  to 
him  at  a  fixed  price  ff  accepted  within  a  specifiTed  time,  it  is 
binding  upoa  the  owner,  and  upon  those- who  porohase  &^Ha 
the  owBOff  witti  a-  knoin^leilge  of  sueli  af^roeineiit:  M0$gs  v. 
McCkrin,  82  Ala.  870;  Jahnttm  v.  Trippe',  33  Fed:  Ifep.  530; 
aiauU  V.  Vaughn^  45  Ala.  134,  and  authorities. 

Und^  Buch  circumstances,  the  fixed  time  is  a  material 
part  of  the  oontraetv  and  when  supported  by  a.  valuabio  coa^ 
ilderation,  the  cpmier  of  the  land  ctmn^t  revoke  the'  ofT^  be** 
fore  the  time  has  expired  within  which  the  offer  may  be  ac- 
cepted. We  do  not  declare  that  if  no  specified  definite  time 
was  fixed  by  the  parties,  and  the  contract  of  offer  was  not 
supported  hy  a  valuable  oonsideration^  such  an  offer  could 
not  be  revoked.  We  express  no  opinion  upon  this  question: 
JohuBtan  V.  Trippe,  83  Fed.  Rep.  530;  Wilka  v.  Georgia  Pac. 
Ry  Co.,  79  Ala.  185;  FaUs  r.  Oaither,  9  Port.  617;  Cherry  v. 
Smtefe,  8  Humph.  19;  39  Am.  Dec.  150;  1  Story  on  Contracts, 
sec  496;  1  Parsons  on  Contracts,  sea  481,  p.  511;  Bishop  on 
Contraeta,  aoa  32&;  Bonjamin  on  Sales^  sea  42, 

We  find  BO  onor  in  the  decree  of  the  chancellor,  and  it  is 
affirmed.  

SFmno  Pbbidbmahcb.  -^The  right  to  the  speoifio  performance  of  a  oon* 
tract  rests  in  judicial  discretion,  and  may  be  granted  or  withheld  upon  a  con« 
iideration  of  all  the  circumstances:  Miles  v.  Dover  Furnace  etc  Co.,  125  K.  Y. 
fH.  Equity  will  not  decree  specific  performance,  unless  the  terms  of  the 
contract  are  clear  and  certain,  capable  of  ascertainment  from  the  instrument 
Am.  9r.  Kip.,  Vol.  XXX  —4 
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HmU,  and  BQoh  m  to  afford  the  parties  mntnality  of  remedy:  BtUou  v. 
March,  133  Pa.  St  04.  As  a  general  role,  a  contract  for  the  sale  of  land 
muat  bind  both  parties,  or  it  will  bind  neither:  Atleev.  Bartholomew,  69  Wii. 
48;  5  Am.  St.  Rep.  103;  Glass  v.  Howe,  103  Mo.  513.  Bat  a  aniUteral  con. 
tract,  in  writing,  aimply  giving  an  option  to  purchase  land  within  a  specified 
time  for  a  giTen  price,  is  binding  only  npon  tha  party  who  signs  it  for  tfao 
time  ttipnlatad  for  the  exercise  of  the  option:  Coleman  t.  Appleffarih,  68 
Md.  21;  6  Am.  St  Rep.  417;  OalatirJuni  r.  BranMUr,  84  Gal.  249. 

SPKOinO  PBafORMANOI,  TiTLB  NbOBSSAKT  to  GiYK  PLAINTirF  THE  RiGHT 

TO.  —  An  agreement  to  purchase  laud  with  payment  of  the  purchase-uioaey 
giret  an  equitable  title  which  a  court  of  chaucery  will  enforce:  Wluibeck  r. 
WhUUdi.  9  Cow.  266;  18  Am.  Dec.  503. 

Sfboifio  PiRfORMANCi,  AOAIHST  Whom  Emforheablk.  —Where  the  spe- 
oifio  performance  of  an  agreement  respecting  lauds  will  be  decreed  between 
the  parties,  it  will  be  decreed  between  all  parties  claiming  nnder  them  in 
pririty  of  estate,  or  representation,  or  title,  unless  other  oontrolling  equities 
intervene:  Hay  v.  HaU^  4  Port  374;  30  Am.  Dec  530.  Thus  specifio 
performance  will  be  decreed  against  an  heir  at  law  on  a  contract  of  sale  made 
by  hia  ancestor,  though  such  contract  did  not  purport  to  be  obligatory  on 
the  heirtx  Mowt  t.  FUb  Baruhljth,  6  Leigh,  175;  29  Am.  Deo.  208;  mnlra, 
Ohmu  T.  Colder,  2  Desaus.  £q.  172;  2  Am.  Dec.  686. 

Optzov  mot  Rrvogablk  within  Designated  Timk.  —The  rule  as  reganU 
oontraoti  generally  is,  that  '*  when,  on  making  the  offer,  the  proposer  ex- 
pressly promises  to  allow  a  certain  time  to  the  other  party  for  acceptance, 
the  offer  may,  ncTertheless,  be  retracted  in  the  interval,  if  no  consideratina 
has  been  giren  for  the  promise  ":  See  note  to  Bridge  r.  Ohver,  26  Am.  Dec 
860.  Wbsn  a  consideration  has  been  given,  as  in  the  principal  esse,  the 
•ptioD  mast,  s  eonvereo,  be  irrevocable  for  the  time  during  which  it  was  to 
eontinne.  A  verbal  agreement  or  promise  to  extend  the  time  for  the  exercise 
of  an  option  to  buy,  nnsupported  by  a  consideration,  is  a  mere  nttdnm  pactum^ 
and  aol  aBforosablsi  CoUmam  v.  AppUgarth,  68  Md.  21;  6  Am.  St  Rep.  417. 


Gbntbal   Bailboad    and  Banking   Company  t;. 

V  A  UGH  AN. 

\n  ALABAMA,  209.] 

Railboai»  Cobforations — Rboklbss  Injubt  of  Trbspassbbs.  —  Tr  Oki 
Who  Walks  upov  ▲  Railroad  Track  about  midway  of  a  trestle  one 
hundred  feet  long  and  fifteen  to  twenty  feet  high  is  seen  by  the  eo- 
gineer  of  an  approaching  train,  which  could  have  been  stopped  by  prompt 
aotion  on  the  part  of  such  engineer  in  time  to  prevent  injury  to  the  per- 
son on  the  track,  and  the  engineer  speculates  upon  the  ohances  of  the 
Utter*s  reaching  the  end  of  the  trestle  before  the  train  does,  until  it  is 
too  late  to  stop  the  train,  and  he  is  run  over  and  killed,  the  railroad  cor- 
poration is  answerable  in  damages,  because  it  was  recklessness  for  en- 
gineers to  speculate  npon  such  chances. 

Bailwat  Corporations  —  Trespassers,  Duty  to.  —  An  EtroiirBBB  in  oharge 
of  a  railway  train  does  not  owe  a  duty  to  trespassers  to  keep  any  special 
lookout  for  them,  or  to  withdraw  his  lookout  from  the  track  in  front  of 
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his  •DgiDe,  to  look  across  the  country  to  a  trestle  to  see  whether  there 
is  aoy  one  thereon.  Hence  it  is  error  to  admit  evidence  showing  that 
by  so  looking  the  trespasser  on  snob  trestle  could  have  been  seen  in  time 
to  avoid  injury  to  him. 
▲iTBLLaTB  PaaancB.  —  Iv  Ebbomiouslt  Admittbd  Evidbncb  mioiit 
HATB  MiSLBD  the  jory,  and  caused  them  to  hold  defendant  liable  to 
damages  which  they  might  not  otherwise  have  felt  anthorized  to  impose, 
its  admission  cannot  be  presumed  to  have  been  error  wttboat  injury. 

Roqxtemoref  White,  and  McKenzie^  for  the  appellant 

/.  E.  Long  and  0.  L.  Comery  for  the  respondent. 

McClsllan,  J.  1.  Plaintiff 's  intestate  was  confessedly 
gnilty  of  negligence,  which  contributed  proximately  to  his 
death,  in  being  at  the  time  of  the  fatal  collision  on  the  trestle 
supporting  defendant's  track.  He  was  a  trespasser  to  whom 
the  defendant  owed  no  duty,  except  the  exercise  of  reasonable 
care  and  diligence  after  he  was  discovered  on  the  track,  or 
after  his  peril  became  apparent  to  its  employees,  to  avoid  in- 
juring him:  Tanner  v.  Louisville  etc.  R.  R.  Co.,  60  Ala.  621; 
South  and  North  Alabama  R.  R.  Co.  v.  Donovan,  84  Ala.  141; 
Memphis  etc.  R.  R.  Co,  v.  Womach^  84  Ala.  149;  Georgia  Pac. 
R.  R.  Co.  V.  Blanfon, 84  Ala.  154;  Bentley  v.  Georgia  Pae.  R^y 
Co.,  86  Ala.  484;  TAmisville  etc.  R.  R.  Co.  v.  Black,  89  Ala.  313. 

To  entitle  plaintiff  to  recover  notwithstanding  her  intestate's 
coDtribatory  negligence,  it  must  have  been  made  to  appear 
that  defendant's  employees,  after  discovering  his  peril,  failed 
to  exercise  due  care  and  diligence  to  avert  the  injury.  Such 
failure,  with  such  knowledge  of  the  situation  and  probable 
consequences  of  the  omission  of  preventive  effort,  when  such 
effort  might  have  been  effectual  to  avoid  the  accident,  is  gross 
negligence,  so  called,  recklessness,  or  wantonness,  implying  a 
willingness  to  inflict  the  injury,  which  is  the  legal  equivalent 
of  willfulness  or  intentional  wrong-doing,  against  the  results 
of  which  the  mere  negligence  of  the  person  injured  is  no  de- 
fense: Authorities  supra;  Carrington  v.  Louisville  etc.  R.  R.  Co., 
88  Ala.  472;  Georgia  Pac.  R'y  Co.  v.  Lee,  92  Ala.  262,  and  au- 
thorities therein  cited. 

2.  One  aspect  of  the  evidence  in  this  record  tended  to  show 
that  the  intestate,  at  the  time  he  was  discovered  by  the  en- 
gineer, was  on  and  about  midway  of  a  trestle  which  was  one 
hundred  feet  long  and  fifteen  or  twenty  feet  high.  At  this  time 
the  train  was  distant  from  350  to  660  yards  from  the  trestle,  the 
testimony  of  the. several  witnesses  varying  within  these  limits. 
There  was  evidence  going  to  show  that  the  train,  under  existing 
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oonditioDS,  might  have  been  stopped  within  four  hundred  or 
five  hundred  yards,  or  even  a  lees  distance  than  four  hundred 
yards,  had  all  appliances  to  that  end  been  promptly  resorted 
to  by  the  train-men.  The  evidence  also  tended  to  establish 
that  the  engineer  did  not  promptly  avail  himself  of  the  means 
at  hand  to  stop  the  train  short  of  the  point  of  the  accident 
after  discovering  the  deceased  on  the  track;  but  he  says  he 
acted  for  a  time  upon  the  assumption  that  the  intestate  would 
reach  the  end  of  the  trestle  and  get  off  the  track  before  the 
train  reached  that  point,  and  that  he  did  not  discover  the 
peril  until  the  party  injured  stopped,  hesitated,  and  turned 
and  attempted  to  retrace  his  steps,  and  that  then,  and  not 
until  then,  he  attempted  to  stop  his  train.  If  Vaughan,  the 
intestate,  was  midway  the  trestle,  and  not  within  '*  five  or  six 
cross-ties  of  its  western  end,''  as  the  engineer  testifies,  his  peril 
was  manifest  and  imminent  when  he  was  first  seen  by  the 
latter,  since  he  could  not  possibly  have  gotten  off  in  time  to 
have  escaped,  in  view  of  the  speed  at  wliich  the  train  was  ap- 
proaching. The  jury  had  a  right  to  find  that  such  was  his 
position,  and  that  it  was  apparent  to  the  engineer  the  mo- 
ment he  saw  him.  So  finding,  it  was  further  open  to  them  to 
reach  the  conclusion,  on  those  tendencies  of  the  evidence 
most  favorable  to  the  plaintiff,  that  the  catastrophe  might 
have  been  averted  had  the  engineer  at  once  resorted  to  all 
reasonable  effort  to  stop  his  train.  And  if  this  were  so,  his 
failure  so  to  do,  upon  speculations  as  to  the  chances  of 
Vaughan  reaching  the  end  of  the  trestle  before  the  train  did, 
was  such  recklessness  as  would  have  justified  a  verdict  for 
the  plaintiff,  notwithstanding  Vaughan's  own  negligence.  The 
general  charge  requested  for  the  defendant  would  have  denied 
the  jury's  right  to  find  for  plaintiff  on  these  considerations, 
and  it  was  properly  refused:  Cook  v.  Central  R.  R.  etc.  Co., 
67  Ala.  633. 

8,  4.  The  testimony  of  the  witness  Florence,  to  the  effect 
that  **  a  person  on  the  engine,  at  a  point  back  of  and  before 
entering  the  curve,  a  distance  of  four  hundred  yards  from  the 
trestle,  could  see  a  person  on  the  trestle  on  a  straight  line  from 
the  engine  to  the  trestle,"  should  have  been  excluded.  It  is 
to  be  noted  that  the  point  here  referred  to  was  farther  from 
the  trestle  than  that  from  which  the  engineer  first  saw 
Vaughan,  according  to  all  the  evidence,  and  there  is  no  evi- 
dence whatever  that  he  did  in  fact  see  him  from  this  other 
point  back  of  the  curve.    It  cannot  be  said  that  it  was  the  en- 
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gineer's  duty  to  withdraw  bis  lookout  from  the  track  in  front 
of  hlB  engine,  and  look  across  the  country  lo  tht;  trestle,  or 
indeed  that  it  was  his  duty  to  keep  any  special  outlook  for 
trespassers  at  all.  Hence  there  could  he  no  presnuinption 
that  be  did  see  from  this  point  from  the  f;ict  thut  to  have 
seen  was  possible.  Nor  would  his  failure  to  look  from  that 
pointy  even  had  such  failure  inrolved  an  omission  of  duty 
(which  it  would  not  have  done),  been  more  than  simple  nog- 
Ugence,  which  could  not  have  availed  the  plaintiff  in  this 
case,  such  omission  not  importing  either  recklessness  or  wuii- 
tonness:  Georgia  Pae.  R*y  Co.  v.  Lee,  92  Ala.  262.  This  evi- 
dence was  therefore  wholly  irrelevant;  it  could  not  have 
shed  light  upon  any  issue  in  the  case.  Yet  we  can  see  that 
it  might  well  have  misled  the  jury,  either  to  the  conclusion 
that  Vaughan  was  seen  from  the  point  in  question,  and  his 
peril  thus  brought  to  the  knowledge  of  the  train-men  in  time 
for  them  to  have  avoided  the  accident,  or  that  their  failure 
to  see  Vaughan  through  this  feasible  avenue  of  vis^ion  justified 
them  in  holding  the  defendant  liable  in  damages,  which  they 
might  not  otherwise  have  felt  authorised  to  impose.  At  lea^t, 
we  cannot  have  that  assurance  that  this  evidence  did  not  coit- 
duce  to  the  result  reached  by  the  jury,  which  would  warrant 
OS  in  holding  its  admission  to  have  been  error  without  injury. 
The  court's  action  in  receiving  it  must  therefore  operate  a 
reversal  of  the  judgment  and  the  remandment  of  the  cause. 
Reversed  and  remanded. 

Ih  thb  OASB  or  LoniUviiU  etc  JVy  Co,  v.  TrammtlU  93  Ala.  350,  it  appeare^l 
thai  an  employee  of  the  defendant,  for  causing  whose  death  an  action  waa 
broagbi,  waa  in  dangerooa  proximity  to  the  railroad  track,  and  ignorant  or 
obliTious  to  peril  from  an  approaching  train;  that  he  waa  aeeu  by  the  eugiuoer 
of  the  timin  in  time  to  arert  injury,  bat  that  the  engineer  failetl  to  use  the 
aTailable  means  at  his  disposition,  thounh  the  peril  was  obvious.  In  holding 
the  railway  liable  for  the  injuries  inflicted,  because  the  gross  negligence  of 
its  engineer  was,  under  the  circumstauceA,  equivalent  to  willlul  and  inten- 
tional wrong,  the  court  said:  "  Under  these  circumstances,  the  latter  a  fail* 
are,  in  the  presence  of  known  danger,  to  nse  all  the  means  in  his  power  to 
avoid  striking  the  intestate,  it  appearing  that  preventive  effort  would  have 
been  effectnal,  was  such  recklessness  or  wantonness  as  supports  the  aver- 
ments of  the  complaint  aa  to  willfulness  and  intentional  wrong,  not  to  spei'k 
of  or  base  oar  conclusion  upon  the  evidence  of  an  expressed  willinguus^  oa 
the  part  of  the  engineer  to  run  down  upon  Trammell.  We  are  theref- ro 
saUsfied  of  the  correctness  of  the  trial  court's  vieMf  of  the  facts  of  tlie  di4- 
aster." 

Railboad  CoMPANiis  —  Duty  to  TatiPAJWKRs  on  thk  Tuaok.  — The 
doctrine  annonnced  in  the  principal  case,  that  nn  engineer  in  eharge  of 
a  railroad  train  ia  not  bound  to  keep  a  lookout  for  trespas^iers,  is  not  ac- 
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eepted  aniversally.  That  the  company  is  responsible  only  for  wiUfal  or 
wanton  injnriea,  or  for  injuries  resulting  from  a  degree  of  negligence  equiTa- 
lent  thereto^  is  a  prinoiple  regarding  which  there  seems  to  be  no  digagree- 
nMnt:  Bodem  t.  Ckieoffo  etc  B.  H.  Co,,  133  IlL  72;  23  Am.  St.  Rep.  585; 
BUmeKard  v.  Lake  Share  etc  K'y  Co.,  126  IlL  416;  9  Am.  St.  Hep.  430;  Dil- 
lon r.  Conneetiemt  Riwer  R*y  Co,,  154  Mass.  478;  Sfncer  r.  Ch^eftpealx  He 
R»  B,  Co.,  84  W.  Va.  514.  The  divergence  of  Tiew  arises  when  it  becomes 
necessary  to  determine,  in  particular  instances*  whether  there  has  been  neg- 
ligence of  that  degree  which  will  render  the  legal  responsibility  of  the  com* 
pany  for  the  injuries  caused  thereby  identical  with  that  which  would  attach 
to  it  if  the  injuries  had  been  willful  or  wanton.  Thus  as  regartls  the  duty 
of  keeping  a  lookout,  there  is  a  direct  conflict  of  opinion.  In  State  t.  Balti' 
wtore  etc  B.  B.  Co.,  69  Md.  494,  9  Am.  St  Rep.  4H6,  it  is  declared  that  the 
company's  servants  are  nnder  no  obligation  to  keep  a  lookout  for  his  protec- 
tion. But  the  better  opinion,  we  think,  end  one  which  is  supported  by  an 
equal,  If  not  greater,  weight  of  authority,  is,  that  it  is  ths  duty  of  the  en- 
gineer to  keep  snch  a  lookout:  TVoy  t.  Cape  Fear  B,  B.  Co.,  99  N.  C.  298; 
8  Am.  St  Rep.  522;  Deam  t.  Wmningiom  etc  B.  B.  Co.,  107  N.  0.  8S8;  22 
Am.  St  Rep.  902.  In  Ea$t  Tennestee  etc  B,  B.  Co,  v.  St  John,  5  Sneed, 
524,  73  Am.  Dea  149,  the  rule  ii  stated  quite  strongly  that  the  company 
must  exercise  the  utmost  care  and  diligence  to  avoid  running  over  a  person 
on  its  track.  As  a  matter  of  principle,  it  is  certainly  not  very  easy  to 
see  why  persons  walking  on  the  track  should  not  have  the  benefit  of  the 
duty  nnder  which  the  engineer  lies  to  look  ont  for  obstructious  that  will  be 
dangerous  to  the  train  itself.  The  mere  fact  that  a  human  being  is  not  a 
dangerous  obstruction  does  not  seem  to  be  an  altogether  satisfactory  reason 
for  requiring  a  different  degree  of  care  in  the  two  cases.  The  true  principle, 
it  ii  conceived,  is,  that  the  engineer  should  see  that  the  track  is  clear;  but 
that  when  an  obstruction  is  perceived,  the  proper  course  to  adopt  will  de- 
pond  upon  whether  it  is  a  living  or  inanimate  object  and  if  it  is  a  living 
object,  whether  it  is  an  intelligent  human  being,  capable,  under  ordinary 
circumstances,  of  discerning  the  means  of  securing  safety,  or  a  brute,  which 
has  no  guide  but  mere  instinct  If  the  object  seen  is  an  intelligent  human 
being,  it  seems  to  be  generally  agreed  that  the  engineer  has  a  right  to  pre- 
sume that  he  will  get  out  of  harm's  way  before  the  engine  reaches  him,  and 
that  it  is  not  negligence  to  act  upon  that  presumption:  Deans  v.  WUmmgton 
etc  B.  B.  Co.,  107  N.  0.  686;  22  Am.  St  Rep.  902;  Intemntional  etc  iTy  Co. 
V.  Oarda,  IIS  Tex.  583.  This  is  the  same  rule  that  prevails  when  persons 
are  observed  at  a  crossing:  Ohio  etc  B'y  Co.  v.  WaUcer,  11.^  Ind.  196;  3  Am. 
St  Rep.  638;  Dyaon  v.  New  York  etc  B.  B,  Co.,  57  Conn.  9;  14  Am.  St 
Rep.  82;  HeddUe  v.  Chicago  etc  iTy  Co.,  77  Wis.  228;  20  Am.  St  Rep.  106. 
Ik,  upon  the  discovery  of  the  person  upon  the  track,  everything  that  is 
possible  is  done  to  prevent  an  accident  the  company  is  not  liable:  PhiiUpn 
T.  Efaet  Tenn.  etc  B'y  Oc,  87  Ga.  272.  The  difficulty  is  to  determine  whether 
that  duty  has  been  filled  in  the  particular  case  under  review.  It  seems  cer- 
tain, however,  that  the  engineer  is  not  allowed  to  act  on  the  presumption 
that  the  person  will  get  out  of  harm's  way  a  moment  after  bis  l»ehavior 
raises  a  doubt  as  to  whether  he  is  sensible  of  the  danger  or  capable  of  pro- 
viding for  bis  safety.  Thus  it  has  been  held  that  when  an  entnueer  dincov- 
•rs,  or  by  reasonable  watchfulness  may  discover,  a  person  lying  upon  the 
track  asleep  or  drunk,  or  sees  a  human  being,  known  by  him  to  be  insane, 
or  otherwise  insensible  to  danger,  or  nnable  to  avoid  it  upon  the  track  in 
front,  it  is  his  duty  to  resolve  all  doubt  in  favor  of  the  preservation  of  Ufa, 
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and  imoMdiately  ose  every  available  means,  short  of  iinperilinj^  the  lives  of 
passengers  on  the  train,  to  stop  it:  Deana  v,  Wilnungton  etc,  R*y  Co,,  107 
N.  C.  S86;  22  Am.  St.  Rep.  902;  Ciark  v.  Wilmin^jton  eir,  /?>  Co.,  109 
N.  C.  430.  In  the  latter  case,  the  pUiutiff  had  placed  himself  in  peril  on 
a  trestle^  and  the  oonrt  declared  that  the  engineer  should,  upon  discover- 
ing him,  have  acted  on  the  supposition  that  he  might  have  been  drunk  or 
bereft  of  reason  from  sudden  terror,  and  used  every  means  consistent  with 
safety  to  stop  the  train,  and  that  the  rule  was  the  same  if  the  enj^ineer  con  Id, 
by  proper  watchfulness,  have  discovered  the  person's  danger  in  time  to  avoid 
it.  But  there  must  be  something  in  the  external  appearance  or  actions  of 
the  person  on  the  track  to  excite  a  doubt  in  the  engineer's  mind,  or  he  will 
be  entitled  to  act  upon  the  usual  presnmption  that  such  person  is  able  and 
intends  to  provide  for  his  safety.  Thns  in  the  case  of  a  latent  incapacity 
like  deafness,  the  conduct  of  the  railroad  company's  servants  should  be  con- 
sidered as  though  the  plaintiff  was  in  the  full  possession  of  his  faculties,  and 
their  care  estimated  from  that  stand-point.  A  greater  degree  of  care  is  in- 
cumbent upon  a  deaf  man  in  walking  upon  or  crossing  a  railroad  track  than 
npon  one  having  hia  senses  perfect:  InterncUiomU  etc  ffy  C<k  t.  Oarda,  75 
Tex.  583. 


Moss  V.  Deoatub  Land  Impbovembkt  and  Fur- 
nace Com  PA  NY- 
Its  AL4B4Mi.269.] 
Emplotse  and  Bmplotsb  —  Monthly  Hiring. — If  one  is  employed  to 
be  paid  by  the  month  a  designated  price,  this  constitutes  an  entire  con- 
tract by  the  month,  which  the  employer  cannot  terminate  at  will,  and 
under  which  be  is  liable  for  a  month's  wages  if  he  discharges  his  employee 
without  cause  before  the  expiration  of  the  month- 

Weri  and  Speake^  for  the  appellant 

Brickellj  Harris^  and  Eyater^  contra. 

Coleman,  J.  When  there  is  no  conflict  in  the  evidence,  it 
is  the  duty  of  the  court  to  declare  the  conclusion  of  the  law. 
The  court  charged  the  jury,  if  they  believed  the  evidence,  to 
find  for  the  defendant.  It  appears  from  the  bill  of  exceptions 
that,  in  the  month  of  February,  plaintiff  was  employed  as  book- 
keeper for  defendant,  at  the  price  of  fifty  dollars  per  month; 
and  that  he  went  to  work,  beginning  on  the  sixth  day  of  Feb- 
ruary, and  worked  the  balance  of  the  month  at  that  rate,  and 
was  paid  at  the  end  of  the  month  at  the  rate  of  fifty  dol- 
lars per  month;  that  nothing  more  was  said,  and  he  worked 
through  March  and  April,  receiving  at  the  end  of  each  month 
fifty  dollars.  On  the  1st  of  May,  it  was  agreed  that  defend- 
ant should  pay  plaintiff  sixty  dollars  per  month,  which 
amount  was  paid  him  at  the  end  of  the  month.     *'  That  noth- 
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ing  was  said  about  a  hiring  by  the  day,  or  "veek,  or  year,  but 
that  he  was  employed  and  was  to  be  paid  by  the  month  aX 
sixty  dollars  per  month,  for  no  special  time.'^  Without  any 
further  understanding,  plaintiff  continued  his  ^ef  rioes  until 
he  was  discharged  on  the  fourteenth  day  of  June.  There  %vas 
no  reason  assigned  for  discharging  plaintiff,  except  a  desire 
to  lessen  expenses,  and  plaintiff  offered  to  continue  bis  ser- 
vices. Defendant  tendered  to  plaintiff  tweat3'-«eighi  dollars  for 
the  fourteen  days  of  service  rendened  in  J«ine,beisug  the  an»Quiit 
then  owing  at  the  rate  of  sixty  dollars  per  month;  whidi  Rum 
plaintiff  refused  to  receive  in  satisfaction,  but  claimed  that 
defendant  was  indebted  to  him  for  the  entire  month  of  June. 
The  suit  was  brought  to  recover  the  amount  of  aiziy  dollars, 
claimed  to  be  due  under  the  agreement  for  the  month  of  June. 

The  question  is,  Do  these  facts  constitute  an  entire  contrnct 
of  hiring  by  the  month,  or  a  contract  terminating  at  will,  en- 
titling the  party  to  be  paid  only  at  the  rate  of  sixty  dollars 
per  month?  Whatever  may  have  been  the  effect  of  the  con- 
tract made  in  February,  the  evidence  is,  tha4;,ui  Hay,  ''^ilain- 
tiff  was  employed  and  was  to  be  paid  by  the  month,  at  sixty 
dollars  per  month."  This  was  not  a  hiring  by  the  day,  at  tlie 
rate  of  sixty  dollars  per  month.  In  the  case  of  Beach  v.  J/ti./- 
Kn,  34  N.  J.  L.  344,  it  was  held  "  that  a  contract  to  pay  sixteen 
dollars  for  a  month's  service  is  as  entire  in  its  consideration 
as  is  a  contract  to  pay  a  sum  for  a  chattel.  If  the  payment 
of  monthly  or  weekly  wages  is  the  only  circumstance  from 
which  the  duration  of  the  contract  is  to  be  infarned.  it  will  he 
taken  to  be  a  hiring  for  a  month  or  a  week  ":  Beach  v.  MuUin, 
84  N.  J.  L.  344;  King  v.  Inhabitants  of  Mitcham,  12  East,  351. 
If  plaintiff  had  voluntarily  left  the  employment  of  defendant, 
without  legal  excuse,  on  the  fourteenth  day  of  June,  under  the 
evidence  in  this  case  he  could  not  have  recovered  for  services 
rendered  up  to  the  time  of  quitting.  A  contract  of  this  char* 
acter,  to  be  valid,  must  be  mutually  binding. 

The  contract  proven  in  this  case  is  altogether  different  from 
the  contract  proven  in  the  case  of  Howard  v.  East  Tennessee  etc, 
R,  R.  Co,,  91  Ala.  268,  at  present  terra.  In  tlie  latter  case, 
there  was  nothing  to  show  a  monthly  hiring  for  a  longer  term 
than  by  the  month,  and  there  was  no  averment  in  the  com- 
plaint  to  show  that  the  plaintiff  was  discharged  at  any  other 
time  than  at  the  end  of  the  month. 

Under  the  view  we  take  of  the  contract,  it  becomes  unneces- 
sary to  consider  other  questions  raised  upon  the  admissibility 
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of  «Tidence  offored  by  plaintiff,  and  which  was  excluded  by 
the  court. 

The  court  emd  in  giTing  the  general  charge  in  favor  of 
defendant. 

Rerersed  and  remanded. 

MABTsa  AHB  'Bkbtaht.  —  A  liiriiig  far  «n«  ymt,  wtth  mosthl j  payments  of 
wages,  is  an  entire  oontnct:  LarUm  v.  Htd»k&r^  51  H.  J.  L.  1S3.  If  one  ie 
hired  to  do  service  in  any  business,  the  preaumplrion  is,  in  tbe  Alisenoe  of  an 
sgrcement  to  the  contrary,  or  circamstances  showing  a  contrary  iafceotiou, 
tiiii  tittaerrice  was  to  oontinne  for -a  year;  and  while  an  agreemeut  upon 
weekly  or  moBfehly  paynent  ef  wages  aiagr  be  saffioient  of  itself  to  ereato  a 
presumption  of  hiring  for  the  oarreepoadiag  periods,  atill,  other  cirenm* 
stances  may  show  that  the  service  was  to  oontinne  for  a  year,  although  the 
payment  of  wages  was  to  oontinne  monthly:  8mUh  t.  TlyKitakl^  8iS  £y.  141. 

MssRB  AN  D  Sbbtant  —  Amoukt  ov  Kecovert  roa  Sk&yigks.  -^  A  master 
dischargiBg litis  serraat  before  the  end  of  the  year,  i^ere  the  hiring  is  by  the 
year,  ii  liabla  for  wages  for  tiie  full  tine:  Fereira  ▼.  8ayre$,  6  Watts  k  S. 
210;  40  Am.  Dool  A^i  Decamp  y,  HaoiU,  11  Rob.  <Li.)  290;  43  Am.  Dec 
204;  WebaUr  t.  Wade,  19  CaL  291;  79  Am.  Dea  218;  Markham  v.  Mari^- 
kam,  110  H.  G.  350.  In  such  case  it  will  not  be  presumed  that  other  em* 
ployment  might  hvfe  been  found  during  the  unexpired  term:  ConUgan  v. 
Mohaufk  etc  R.  S.  0».,  2  Deaio,  e09;  43  Am.  Dec.  758.  But  although  thus 
entitled  to  full  wages  for  the  unexpired  part  of  tha  torm,  the  employer  may 
reduce  tha  amount  by  so  much  as  the  servant  did  earn,  lOr  oould  by  the  nsa 
of  ordinary  diligence  have  earned;  the  burden  of  showing  that  employ aieat 
might  have  been  procured  by  a  reasonable  effort  is  upon  the  defendant:  il?/A- 
erg  tr.  SUckd,  126  Pa. fit.  171;  12  Am.  St.  Rep.  857;  Coxy.  Bearden,  64  Ga. 
304;  20  Am.  St.  Rep.  369;  Smg  t.  SUirtu,  44  Pa.  Bt.  99;  94  Abl  Dee.  419; 
Strauae  ▼.  MeerOrf,  64  Ala.  299j  38  Am.  Rep.  «;  Huni  r.  Ortmt^  88  Miss. 
W;  09  Am.  Deo.  88U 
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OwwsMT  otTjAWs.  —As  to  9afm  Portions  ot  a  Contraot as  Pirtaui  to 
An>  AfVSOT  mm  Rikbdt,  the  prmoiple  is  appKcable,  that  all  matters 
pertaining  to  thaxemecly,  and  to  the  proper  oourae  of  onforoing  the  eon- 
tracts  are  determinable  by  the  law  of  the  place  whore  suit  is  bron^t. 

Bxr-CUTioir  —  ExsMPXioNa  —A  Contbact  to  Waiyb  All  Rights  ov  £x- 
BMFTIOH  ntow  ExsotmoN  appliea  only  to  the  exemption  laws  of  the 
state  wherein  ^the  eontraet  was  made,  and  does  not  deprive  the  debtor 
of  the  benefit  of  the  exemption  laws  of  another  state  in  which  he  is  sued. 

Bry>thtr$j  WSUii^  and  WUletty  for  the  appellant 

Mcleod  and  TimsialU  for  the  respondent 

Cloftoh,  J.     The  waiver  of  exemptions  as  to  personalty  is 
averred  io  the  complaint,  which  counts  on  a  note.     The  court. 
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to  whom  the  case  was  submitted  without  a  jury,  gave  judg* 
ment  in  favor  of  plaintiff  for  the  amount  due  on  the  note,  but 
refused  to  declare  in  the  judgment  the  fact  of  waiver  and  its 
extent,  under  section  2570  of  the  code.  The  waiver  is  in- 
cluded in  the  note;  its  language  is:  '*And  all  rights  of  ex- 
emption and  homestead  are  hereby  expressly  waived  by  the 
makers,  sureties,  and  indorsers  of  this  note."  The  refusal  of 
the  court  to  declare  the  waiver  in  the  judgment  is  based  on 
the  undisputed  fact  that  the  note  was  made,  and  the  parties 
resided  at  the  time,  in  the  state  of  Georgia.  The  question 
therefore  is,  whether,  in  a  suit  on  the  note,  the  courts  of  this 
state  will  enforce  such  a  waiver  of  the  right  to  exemptions. 

No  statute  of  (Georgia  in  reference  to  exemptions  having 
been  put  in  evidence,  ordinarily  the  presumption  would  be, 
that  the  common  law  prevails,  which  allows  the  debtor  no 
exemptions  of  property  from  sale  under  execution.  But  as 
the  rigorous  rule  of  the  common  law  is  now  the  exception, 
and  Indulging  the  presumption  in  favor  of  the  validity  of  the 
agreement  of  waiver  arising  from  its  inclusion  in  the  note,  ue 
shall  assume  that  exemptioris  are  allowed  and  waiver  thereof 
authorized  by  the  laws  of  Georgia.  Inspection  of  the  statutes 
is  material  only  as  they  may  aid  in  the  proper  constructiou 
of  the  waiver. 

A  waiver  of  exemptions  made  at  the  time  the  debt  is  con- 
tracted has  been  held  to  form  a  part  of  the  original  contract; 
supported  by  the  same  consideration  on  which  rests  the  li- 
ability to  pay,  and  hence  must  be  construed  and  have  opera- 
tion and  effect  as  other  contracts:  Neely  v.  Henry,  63  Ala.  261. 
The  well-settled  principle  of  interstate  comity,  that  the  va- 
lidity, interpretation,  and  obligatory  force  of  contracts  depend 
on  the  law  of  the  place  where  made,  being  also  the  place  of 
performance,  and  will  be  accordingly  enforced  by  the  courts 
of  other  states,  if  not  repugnant  to  its  laws  and  policy,  applies 
to  such  parts  of  the  contract  as  are  of  the  essence  of  the  per- 
sonal liability  and  obligation,  which  determine  and  regulate 
the  rights  of  the  parties.  But  as  to  such  portions  of  the  con- 
tract as  pertain  to  and  affect  the  remedy,  the  principle  is  ap- 
plicable, that  all  matters  pertaining  to  the  remedy,  and  the 
proper  course  of  enforcing  the  contract,  are  determinable  by 
the  law  of  the  place  where  the  suit  is  brought;  for  the  courts 
will  not  enforce  such  part  of  a  contract  as  limits,  modifies,  or 
enlarges  the  remedy,  any  more  than  they  will  enforce  the  re- 
medial statutes  of  another  state.     Whether  the  waiver  comes 
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within  one  or  the  other  of  these  principles  depends  upon  its 
nature.  Laws  exempting  a  portion  of  a  debtor's  property 
from  levy  and  sale  under  execution  are  generally  regarded  as 
limitations  upon  the  remedy,  —  remedial  statutes,  which  have 
no  extraterritorial  operation,  —  and  an  agreement  to  waive 
the  right  of  exemption  operates  to  remove  the  limitation,  and 
subject  all  the  debtor's  property  to  levy  and  sale  under  execu- 
tion or  other  process,  as  at  common  law.  The  part  of  the  con- 
tract waiving  all  rights  of  exemption  affects  only  the  remedy. 
Therefore,  if  the  waiver  included  in  the  note  sued  on  was  not 
intended  to  have  reference  to  the  exemption  laws  of  this  state, 
comity  would  not  require  its  enforcement.  If  it  was  so  in- 
tended, then  its  enforcement  would  depend  on  the  principles 
which  govern  where  a  contract  made  in  one  state  is  to  be 
performed  in  another. 

This  brings  for  consideration  the  construction  of  the  waiver, 
which  constitutes  the  real  contestation  between  the  parties. 
Appellant  contends  that  the  waiver  had  reference  to  and  em- 
braces exemptions  to  which  defendant  might  subsequently 
become  entitled  by  removal  to  and  residence  in  another 
state.  Appellee  contends  that  it  should  be  construed  as  hav- 
ing reference  only  to  the  exemptions  allowed  by  the  laws  of 
Georgia,  where  the  note  was  made  and  the  parties  resided. 
In  Holland  r.  Bergan^  89  Ala.  622,  it  was  contended  that  the 
waiver  in  the  note,  which  was  made  in  Georgia,  was  valid 
against  any  claim  of  exemption,  in  a  suit  thereon  in  this 
state.  The  question  was  not  decided,  but  it  was  observed,  in 
the  opinion  rendered:  **If  we  felt  authorized  to  decide  this 
point,  we  are  inclined  to  the  view  that  the  waiver  would  be 
good  against  any  claim  of  exemption  to  personalty  in  any 
state  of  the  Union,  where  the  debtor  might  reside  and  be 
sued."  On  this  expression  in  the  opinion,  appellant  relies  in 
support  of  the  contestation  on  his  part.  The  terms  and  com- 
prehensiveness of  the  waiver  in  that  case  are  different  from 
that  involved  in  the  present  suit.  It  extended  to  all  exemp- 
tions allowed  '*  by  the  laws,  state  or  federal,"  and  to  all  the 
property  which  the  debtor  then  owned,  or  might  thereafter 
own  or  acquire,  until  the  debt  was  fully  paid.  Besides,  though 
Vhe  note  was  made  in  Georgia,  the  maker  resided  in  Alabama. 
The  fair  inference  was,  that  the  waiver  had  reference  to  the 
exemptions  to  which  the  maker  of  the  note  was  entitled  by 
the  laws  of  the  place  of  his  residence,  and  where  he  would 
probably  be  sued.     Parties  are  presumed  to  contract  in  refer- 
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ence  to  the  laws  of  tbe  eoontry  where  ilie  eontraci  ie  made 
and  is  to  be  performed.  Intention  to  eoDtraet  in  reference  to 
the  laws  of  anj  other  state  or  ooantry  must  be  expieeeed  or 
clearly  implied;  else  fhe  presnraption  will  pneyaiL  The 
terras  in  tbe  waiver  included  in  the  note  sued  on  may  be  com- 
prehensive enough  to  embrace  not  only  the  property  then 
owned  by  defendant,  biit  also  snbseqnently  acqmTBd  property, 
—  as  broad  as  the  right  of  exemptions.  The  terms  are:  "  And 
all  rights  of  exemption  and  homestead  are  hereby  expressly 
waived."  There  is,  however,  nothing  in  these  terms  indi- 
cating a  reference  to  the  exemption  laws  of  any  state  other 
than  Georgia;  nothing  indicating  an  intentinn  to  exercise  the 
right  of  waiver  authorised  by  the  statutes  of  this  state,  which 
applies  only  to  the  right  to  an  exemption  in  property  •xempt 
by  the  laws  from  levy  and  sale  under  execution  or  other 
prociess.  The  waiver  refers  to  present  and  existing  rights. 
Defondant,  not  being  a  resident  of  Alabama  at  the  time  it  was 
inndo,  was  not  entitled  to  any  exemptions  under  the  laws  of 
this  state.  To  construe  it  as  embracing  possible  prospective 
rights  to  exemption  which  had  at  the  time  no  potential  exist- 
ence—  a  mere  possilnlity  or  expectancy  not  coupled  with 
any  right  in  esae  —  would  be  an  unwarranted  extension  of  the 
(fxproKs  terms  of  the  waiver.  Considering  its  language,  the 
pln(!o  of  the  contract,  residence  of  the  parties,  and  the  laws  in 
reference  to  which  they  are  presumed  to  have  contracted,  it 
reasonably  appears  that  within  the  meaning  and  intention  of 
the  parties  the  waiver  had  reference  only  to  rights  of  exemp- 
tion under  the  laws  of  Georgia. 
AfTinned.  

CoNFLTCT  OF  Lawb.  —  Lcx  Loci  f{«v»rBt  Talidity,  fntorprataiiMi,  uA 
oonstruotion  of  coutraots,  aji  %  general  ruU.  In  raspeot  to  the  time,  mod^ 
ami  extent  of  the  remedy,  the  iexfori  prevaili:  Woodward  v,  Bnota,  128 IlL 
2.2;  16  Am.  St.  Rep.  104,  and  note,  where  referencee  to  other  OMet  and 
notes  in  the  lurioi  are  ^ivcn.  • 

ExKCiTTiON  —  ExKMrnoNS.  —  Exetnpticm  lawe  h%r9  no  eatratnrritortid 
effect:  Canion  w.  Raihvaif  Co.,  88  Tenn.  646;  17  Am.  St.  Rep,  «2L  Noreen 
the  exemption  lawi  of  one  state  avail  a  debtor  in  a  aait  inetitntod  agaiaet 
him  in  auotlier  state:  Syti  Tenit.  R,  R.  Co.  ▼.  Kennedy,  83  Ala.  462;  3  Am. 
St  Rep.  765.  See  also  notes  to  AfiMouH  Pae.  R'y  Co,  r.  SharreiL  19  Am. 
St  Rep.  145-149,  and  Harwell  ▼.  Shaiy,  «1  Am.  St  Rep.  16Z 
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HusD  V.  Laot. 

us  IXIBAJCA.  427.] 

Lani>ownbk  n  Liablb  wok  Injurih  to  Stock  Rvnmw  IK  Jjlwbm^  (Vv 
CAMio!! BO  BT  Erkctions  OB  ExGAVATioNB  SO  Diadd  OH  hit  buid  M  to  b» 
obriontij  dangvrom  to  Bntmala  straying  tfaorooo,  wharB  tlM  right  ol 
aauBAls  to  Eon  a*  Imvgm  i»  rocognisoii  by  Ikw. 

OWNBB  (W  La»I»  is  LsaBLB  VOB,  In'JDBIBBTO  AniMAJS  GiWlB  Mr  M  BBBsn^ 

WiRB  FiufCK  not  OMistniafcad  a*  a»  ordinBrily  prB^aaik  hoyModnHUi 
coostnicta  sach  fences,  if  the  right  of  snob  animaU  to  mn  at  large  if 
recognized  by  law,  and  they  stray  npoa  snch  land  andoomo  intOBontaet 
withaoBh  faoBS^ 

BricheHy  ITarrU^  and  Eyster^  for  the  appellant. 
Wert  and  SpmdsSy,  for  the  reapondent^ 

Walktr,  J.  Appellant  had  a  vacant  lot  on  the  corner  of 
Church  and  Sycamore  streets,  in  the  town  of  Decatur.  There 
were  no  fences  on  the  side  of  tfie  lot  next  to  the  two  streets. 
To  keep  persons  from  passin^r  across  the  lot,  the  appellant 
had  a  barhed  wire  stretched  along  ita  side  next  to  one  of  the 
rtreets,  a  distance  of  132  feet.  The  wire  was  supported  by 
ffve  posts  thirty  or  forty  feet  apart,  and  was  about  four  feet 
from  the  ground  at  the  posts.  FC  was  stretched  by  band  only, 
and  sagged  between  the  posts  from  eight  to  twelve  inches. 
There  was  nothing  but  the  posts  and  the  single  wire  to  warn 
stock,  or  to  prevent  them  from  running  against  the  wire. 
There  was  some  growth  on  the  lot,  upon  which  stock  would 
hrowse.  The  appellee's  mule,  while  running  at  large,  came 
ill  contact  with  said  barbed  wire,  and  thereby  received  in- 
juries which  totally  disabled  it.  The  case  was  tried  without 
a  jury,  and  the  city  court  found  as  a  fact  that  said  wire 
fence  was  not  constructed  as  ordinarily  prudent  husbandmen 
Qsually  construct  such  fences,  but  was  erected  negligently, 
carelessly,  and  dangerously,  and  without  proper  regard  for 
the  rigbte  of  the  plaintiff  or  of  the  public. 

In  considering  the  question  of  the  appellant^s  liability  on 
the  facts  of  this  case,  regard  is  to  be  had  to  the  state  of  our 
law  as  to  the  right  of  owners  of  domestic  animals  to  suffer 
them  to  run  at  large.  In  view  of  the  statutes  and  of  the 
former  decisions  of  this  court,  no  discussion  of  this  subject  is 
ealled  for  in  the  present  case.  It  is  well  settled  that  when 
such  animals  go  upon  lands  not  inclosed  by  a  lawful  fence  as 
defined  by  the  statute,  the  owner  thereof  cannot  be  regarded 
as  a  trespasser;  that  the  owner  of  cattle  and  stock  has  the 
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right  to  permit  thera  to  run  at  large;  and  that  in  exercising 
this  right  he  cannot  be  treated  as  guilty  of  contributory  neg- 
ligence in  reference  to  any  injury  they  may  suffer  in  conse- 
quence of  the  fault  of  the  proprietor  of  the  uninclosed  prei.iises 
upon  which  they  may  stray  or  intrude:  Code  1886,  sees.  1364, 
1365;  Alabama  Great  Southern  R.  R.  Co.  y.Jones^  71  Ala.  487; 
Pruitt  V.  Ellington,  59  Ala.  454;  Lee  County  v.  Yarhrough,  85 
Ala.  590;  Rows  v.  Baher,  93  Ala.  422.  The  common-law  rule 
that  the  owner  of  domestic  animals  must  keep  them  in  his 
own  inclosure,  and  cannot,  without  becoming  a  trespasser, 
suffer  them  to  run  at  large  on  the  uninclosed  lands  of  others, 
is  completely  reversed  in  this  state;  so  that  the  general  rulti 
here  is  to  fence  stock  out,  not  in,  the  law  specially  protecting 
the  right  of  the  owner  thereof  to  suffer  them  to  run  at  large. 
Where  no  right  to  suffer  domestic  animals  to  run  at  lar^e 
is  recognized,  it  legitimately  follows  that  the  owner  thereof, 
being  chargeable  with  knowledge  of  the  natural  propensity  of 
such  animals  to  stray  upon  any  lands  to  which  access  is  not 
cut  off,  in  failing  to  keep  them  confined,  should  be  treated  as 
assuming  the  risks  to  which  they  may  be  exposed  in  their 
wanderings,  and  should  be  answerable  for  such  damages  as 
may  naturally  be  expected  to  result  from  the  intrusion  of 
such  animals  upon  the  premises  of  others.  Where,  on  the 
other  hand,  the  right  to  suffer  such  animals  to  run  at  large 
is  recognized,  it  would  seem  as  legitimately  to  follow  that  the 
owner  of  land  not  properly  inclosed  is  without  remedy  for 
injury  caused  to  his  premises  by  stock  running  at  large,  and 
is  also  to  be  held  to  expose  himself  to  liability  for  damages  to 
such  stock  occasioned  by  erections  or  excavations  so  made  on 
the  land  as  to  be  obviously  dangerous  to  animals  straying 
thereon.  Qood  reason  for  distinguishing  the  respective  duties 
and  liabilities  of  the  land-owner,  according  as  he  is  subject 
to  the  one  or  the  other  of  the  above-mentioned  rules  of  law  as 
to  confining  or  not  confining  domestic  animals,  is  to  be  found 
in  the  consideration  that  the  results  of  applying  the  maxim, 
that  you  must  so  use  your  property  as  not  to  injure  the  prop- 
erty of  another,  necessarily  depend  upon  the  state  of  the  law 
as  to  the  correlative  rights  of  the  land-owner  and  of  those  who 
may  be  affected  by  his  use  of  his  property.  There  is  a  striking 
contrast  between  the  positions  of  two  proprietorSy  one  of  whom 
has  the  right  to  leave  his  land  uninclosed,  and  yet  to  treat 
the  invasion  of  his  premises  by  domestic  animals  as  trespasses, 
and  the  other  of  whom  must  securely  inclose  his  premises  in 
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order  to  acquire  any  right  to  compIaiD  of  domestic  animals 
Btrajing  thereon.  Such  differences  as  to  what  is  required 
to  confer  upon  the  land-owner  the  right  to  an  exclusive  enjoy- 
ment  of  his  property,  free  from  annoyance  by  straying  stock, 
must,  of  necessity,  lead  to  corresponding  differences  in  the 
rules  to  be  applied  in  determining  the  liability  of  the  land- 
owner for  injuries  to  stock  straying  upon  his  premises.  The 
liability  must,  to  some  extent,  depend  upon  the  question  as  to 
whether  the  law  regards  such  intrusion  as  rightful  or  wrongful. 
Upon  this  subject  the  rule  prevailing  here  is  very  different 
from  the  old  common-law  rule.  The  result  is  to  work  a  cor* 
responding  change  in  the  liability  of  the  land-owner.  It 
follows,  therefore,  that  where  the  general  law  of  this  state 
prevails,  a  person's  right  to  the  use  of  his  land  is,  in  a  meas- 
ure, affected  by  the  recognized  right  of  others  to  allow  their 
stock  to  run  at  large.  This  latter  right  would  be  practically 
destroyed  if  upon  the  lands  not  inclosed  by  a  lawful  fence 
erections  or  excavations  could  with  impunity  be  so  made  that 
animals  straying  thereon  would  be  exposed  to  injury  or  de- 
struction. It  seems  plain,  under  our  law,  that  the  land-owner 
has  no  right  to  expose  straying  stock  to  such  perils.  He  may 
be  under  no  duty  to  guard  them  from  the  dangers  to  which 
they  may  be  exposed  in  consequence  of  the  natural  features 
of  the  land,  such  as  ditches,  holes,  decayed  trees  liable  to  fall, 
etc  Nor  would  he  be  liable  for  an  injury  to  an  animal  causecf 
by  a  fence  built  in  the  usual  way.  If,  however,  a  fence  or 
other  erection  is  so  negligently  maintained  on  the  land  as  to  l>e 
in  effect  a  trap  to  passing  animals;  if  the  injury  to  animals  is 
the  natural  or  probable  consequence  of  the  act,  and  such  as 
any  prudent  man  must  have  foreseen, —  then,  in  the  event  of 
such  injury,  the  land-owner  is  liable  in  damages  therefor: 
Sisk  T.  Crump,  112  Ind.  504;  2  Am.  St.  Rep.  213,  and  authori* 
ties  there  cited. 

The  evidence  in  this  case  fully  sustained  the  finding  of  the 
city  court  as  to  the  defendant's  negligence.  A  single  barbed 
wire  four  feet  from  the  ground,  and  loosely  hung  from  posts 
thirty  or  forty  feet  apart,  was  certainly  not  calculated  to  at- 
tract the  notice  of  animals  so  as  to  prevent  them  from  trying 
to  pass  to  or  from  the  lot,  which  was  otherwise  uninclosed. 
It  could  not  be  pretended  that  such  an  erection  was  a  barbed- 
wire  fence  oonstmoted  and  maintained  as  ordinarily  prudent 
husbandmen  usually  construct  fences.  There  was  no  proof  of 
any  local  law  or  municipal  regulation  abridging  the  right  of 
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tlie  owner  of  doaiestic  aaimak  ta  saffsr  th«tti  to  imi  a^  large. 
The  dafeiulaiiiti  boiag  chargpftbl«  wiilh  knowMge  <rf  tkiff 
right  ixi  otliers^  asul  ako  witk  kuvcm^ledger  oi  the  lMibit9  of  niichL 
aiiimala  to  sttay  and  breMFao  upeun  UiMieiLoaed  laadi^  or  to>bii 
regarded  aa  guii(7  of  oegligeaea  irii  perufeiittiiig  Ike  wiio  Ut  r9^ 
uiaio  ia  aueh  a  eoactutiaB  aa  U^  W  an  ubvioaa  fMtii  Imi  :kiiii»alA 
Btraying  upoo-  Ui»  lok  And  iha  injuvy  coti)|d^ined  o<  having 
rtMBuLted.  &o«a  siMk  DegligjMkeey  tha  delendani  waa  Uabla  theref 
for. 

The  GonclaaiiMi  of  fiict  slated  ki  dafendanVa  aecaiwi  plea,  to 
the  effect  tbat  con  Iributory  negUgenea (k>  th«  past  of  tlMi  plftij»-> 
tifif  waa<  dedueible.  frona  hiaaclain  aUowiiig  liia  n^etorma* 
2^1  largiB^,  and  to  treapaaa  upoo  defendarat'a  ptoferlji,  waa  aot 
fiupporWd  hj  thaeviderree;  becaose^  in  the  eijeaoMtaiiceB  de<- 
veloped  by  the  pcoof^  tboae  aeta  did  not  couatitute  n^^gUgetice^ 
a?  they  might  have  dfu&a^unjdet  the  inflviervos  of  a  local  law 
or  nMini<;ipal  regulation  rcnderiog  in itpplt cable  the  petveral 
law*  of  the  state  on  the  eubjoei.  Ko  erior  iadiaaovexed  in  the 
rulings  of  the  ciiy  coorL 

Affirmed.  

NEaLTGENca  —  LTABTLrrr  ov  Land-ownbr  ior  Injurt  to  Siogk. — 
Where  a  rand-owBdr  dug  a  pit  under  a  cottoii-gib,  uear  a  tii'gij  way,  aud  left 
is  auinclosed,  wttb  oorn  astid  ootlkm-Meil  seafiterstl  abmrt  it,  ancf  tlie  pfitfueiff'*^ 
cow,  wiiich  ma  tamcti  oui^  tm  oonniaMt  rcnicita  firom  the  gifl,  ielt  iaAo  H»  and 
waa  kilisd;  h^,  wtm  hald  IwibU:  Johm  v.  Nkholt^  46  Ark.  203;  fri  Aaa  Rap. 
573.  In  a  Qoanty  where  stock  was  allowed  to  rua  at-  la«g€^.  the  defeudaot 
dug  a  well  on  his  nninolosed  fand,  near  the  highway,  wiiich  was  left  unfenced 
and  ancorered,  and  plaintiff  *8  horse,  ranaing  at  Iscrge,  felf  into  it,  and  plam- 
tiff  WW  Ud  entitled  to  nomea  doBagest  Auyfay  ▼.  //at^  03  l^wtL,  90^  40 
Am.  Raf.  138. 

LlABILXTT  Oa   LaNDpOWWIE  lOa  MATOTAIHINa    BARBBO-VntB    FaJfOI  OH' 

Land:  Se«  note  to  Melntira  t.  Robeifts^  14  Am.  St.  Rep.  43a  One  who  negr 
ligently  oonatmets  and  knowingly  maintains  a  barbed-wire  fenoe  in  danger- 
ous eonditioB  between  hie  land  aad  tkie  adjaeent  highway  is  liable  for  an 
injnry  tkereby  occasioned  to  domestie  animals  lawfully  mnaing  a*  larges 
Sukr.Orwi^  113Iiid.M4;  2  Aoa  tta.  Bq^  2I8»  awl  notaf.  see  fieesiawl  t. 
QardmBT.  79  OaL  317. 
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Alabama   Gshat  SaunfERir  B.  B.  Go.  w.  Hill. 

C0S  ALABAMA,  SI4.r 

Iv  MAKixa  Air  Obbbb  voa  thi  Bktsioal.  Bxakznatiov  o9  a  LfBOAVf 
ning  to  raoovar  for  personal  inxuriet,  and  in.  detigaating  tbe  expert  to 
axeeate  it^  the  court  exercUee  a  disoretioa  which  neither  party  ba»  any 
right  to  oontrol,  and  neither  ie-eu titled  to  saggeat  an  expert  and  insist 
upon  hia  aalectioii  by  the  const. 

PRACEICS.  —  A    MoiaOK  TO    PoffEFOVS  A  TrIAL  TO  A  LaTIB    DaT  OV  TUB 

Tssic  iftaddreaaed  to  the  unreviewable  discretion  of  the  trial  court. 

AvnuLS— ST^iim»  whetbxb  Rvt&oactivs.  —  A  statute  ereatiag.&n'ght 
of  appeal  from  the  decision  of  a  court  in  granting  or  denj^iag  motiona  for 
new  trials,  is  not  applicable  to  caaes  tried,  before  its  enactment. 

VnnBHCB.  — Ik  AV  Aotion  to  Recoybr  fob  Pcbsonal  Injuriu»  in  which 
the  &ot  and  extent  of  the  injjuies  sufibred  by  plaintiff  an  in  issue,  it  io 
proper  to  admit  evidenoa  that  plaintiff  alwaya  had  gpod  health  mp  to  the 
time  of  the  allegsd  injury,  that  her  physioal.  org^Mis  had  performed  their 
fnuctiooa  naturally  and  regularly,  ihat  afterwards  she  auffsced  great 
pain,  oould  not  sleep  without  opiates,,  nor  walk  any  distance^  and  that 
her  pByaieaL  organs  acted  irregularly. 

ffmsif OB — ExPBms.  —  If  a  physician  testifying  as  an  eorpert  with  neference 
to  plaintiff's  physical  condition  stated  that  much  of  her  paiu  waoeaased 
by  the  oondition  of  the  coccyx- bone,  and  that  this  condition  could  be 
cured  by  a  surgical  operation  to  which  he  did  not  deem,  himself  eq^ial,. 
it  is  not  error  to  overrule^a  question  calling  for  the  reason*  which  actu- 
ated hia.omiaoion  to  call  in  a  surgeon  to  remoTe  such  bona. 

Dakaobs  —  luFMEMExn  01  PHTttOAL  FoMOTiONS.  —  The  fact  that  plaintiff  'a 
injuries  were  of  such  a  character  as  to  render  child-bearing  perilous  to 
bar  life  ii  admisMble  in  an  aotion  for  oompensatiou  for  personal  iniitfies, 
though  ahe  ia  not  and  may  never  be  married.  It  i»  to  be  assumed  that 
every  physical  function  And  capacity  is  of  importance  in  tbe  life  ef  every 
man  and  woman^  and  that  oocaaion  will  arise  for  the  exercise  of  each  ok 
them. 

Railboa V  CbRPORATioir  —  AoGUBirr.  -^In  an  aotion  for  personal  bjuries 
suffered  through  tike  derailment  of  a  train  of  cars  in  whicli  plaintiff  was 
a  passenger,  evidence  is  admissible  which  tends  to  provie  that  rails  and 
eroaa-ties  in  the  ne^hborbood,  as  well  as  those  where  the  accident  oo» 
eurred,  were  old^  rotten»  and  decayed.  Such  evidence  ia  cempeteut, 
both  because  the  defective  ties  and  rails  may  have  imparted  an  irregular 
motion  to  the  cars  and  contributed  to  the  accident,  and  becaaso  it  sup« 
ports  an  inference  that  defendant's  employeea  knew  of  the  perilous  con- 
dition of  the  track*  iiicrndiug  the  portion  consisting  of  the  broken  rail 
and  flio  ties  boneath  it  where  the  derail meut  took  place. 

Sailboad  Corpobatiors  ~  Aocidbnt — ETviDKNCR. — The  testimony  of  a 
witness,  that  to  the  best  of  his  judgment  the  rail  broken  was  on  a  rotten 
enrnktis^  bnt  that  ho  would  not  be  positive,  is  atimieOiUe.  beoauee  it  is 
merely  a  statement  of  a  fact  according  to  the  best  of  his  reeolleotion. 

Cabribbs  OF  Passbnobbs  — Striot  DiLioBAOB.  —  An  instruction  that  the 
law  roquirea  atriot  diligenoo  ol  carriers  of-  passevgera  is  nei  unjust  to 
the  carrier;  for  tbe  law  imposes  upon  carriers  the  duty  of  exercising  the 
l^gkntoBTB^BlilD.  sMd  diUgMMO  IB  tiM  trBdsporlationor  paasingers^  and 
AiL0L  Bar^  VOb  XXX-6 
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holds  them  responsible  for  the  consequence  of  the  slightest  negligence- 
reaalting  in  injury  to  the  persons  sastaining  that  relation  to  them. 

NlGLIGSNOE,  PaiSUMPnON  OV.  —  IV  A  PaSSBNGBR  KbOKIVKS  InJURIK-S  FKOBf 

TOM  DuuiLif BMT  of  ft  railway  oar,  the  presumption  is  that  such  derail- 
ment reinltad  from  the  negligence  of  the  carried.  This  presumption  can^ 
be  rebutted  only  by  satisfying  the  jury  that  the  derailment  was  not  dne 
to  any  negligence,  and  eould  not  have  been  prevented  by  the  exercise  of 
the  highest  degree  of  oare,  skill,  and  diligence  on  the  part  of  the  carrier. 

JuBT  Trial — IvfmvonovB  should  bk  Gonsidbred  as  a  Wholb.  —  Tha 
general  charge  given  in  a  trial  court  should  be  read  and  construed  with 
regard  to  the  connection  between  its  several  sentences  and  provisions^ 
and  if  any  part^  when  so  considered,  limited,  or  expanded,  asserts  the 
law  correctly,  it  will  not  furnish  ground  for  reversid,  however  faulty  a 
particular  dause  may  ba^  if  its  meaning  were  not  controlled  by  a  prior 
or  subsequent  passage. 

SriDBiroB  OV  Bxpb&ts,  Effiot  to  bb  Oiybv.  — If  a  Jury  reach  a  given  con- 
clusion from  a  consideration  of  the  whole  evidence,  including  as  well  the^ 
opinion  of  axperte  as  subetantive  facte  deposed  to  by  witneeses,  whether 
•zperte  or  not,  they  are  not  to  surrender  this  conclusion  because  tho 
opinions  of  experts  do  not  coincide  with  theirs.  In  other  words,  the  jury 
need  not  substitute  for  their  own  views  of  what  is  established  by  tha 
whole  evidence  the  conclusion  stated  by  the  experts. 

JvBT  Trial.  — Impropbr  Rbmarks  or  Gounsbl  cannot  be  complained  of, 
if  they  were  necessitated  by  like  remarks  of  his  adversary. 

Damaobs.  ^  Exbmplabt  Damaobs  may  be  awarded  to  one  receiving  per- 
sonal injuries  while  a  passenger  on  a  railway  car  from  its  derailment, 
if  the  condition  of  the  rails  and  cross-ties  and  the  fact  that  old  raila 
were  being  used  constantly  to  repair  the  old  track  satisfy  the  jury  that 
the  rails  used  in  the  track  were  old  and  the  cross-ties  decayed  and  rot- 
ten, and  that  the  defendant  knew  of  their  condition  and  was  guilty  of 
recklessness  and  wantonness  in  continuing  to  run  trains  over  a  track  in 
so  dangerous  a  condition. 

Hboliobngb.  — ^Exbmflart  Damaobs  may  be  imposed,  though  there  is  not 
an  entire  want  of  care  in  the  maintenance  of  a  railway  track  upon  which, 
a  passenger  train  is  derailed,  if,  notwithstanding  the  exercise  of  some 
care,  the  track  is  consciously  left  in  such  a  condition  that  to  run  trains 
over  it  would  probably  result  in  the  disaster  which  occurred. 

JuBT  Trial  —  Iitstrugtioiis.  —  A  trial  court  is  under  no  obligation  to  single 
out  the  testimony  of  one  or  more  witnesses  and  instruct  the  jury  to 
reach  certain  conclusions  if  such  testimony  be  believed. 

JvBT  Trial.— Imstruction  that  if  thb  Jury  wbrb  in  Doubt  and  Un- 
obrtaibtt  as  to  certain  facts  essential  to  the  plaintiff's  case  they  should 
find  against  him  may  be  refused  without  committing  error.  The  mind 
may  be  reasonably  satisfied  of  a  given  fact,  and  yet  not  certain  of  it  nos 
free  of  doubt  in  respect  to  it. 

Edward  Cohton^  H.  M.  SomerviUe^   Wood  and  Woodf  and 
John  M.  Martin^  for  the  appellant. 

TaliaferTO  and  Smithsonj  for  the  respondent 

McClsllan,  J.    It  was  determined  on  the  former  appeal  in 
this  cause  (90  Ala.  71;  24  Am.  St  Bep.  764)  that  the  defend- 
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ant  was  entitled  to  have  a  physical  examination  of  the  plain- 
tiff's person  made  by  disinterested  and  competent  experts  to 
be  appointed  by  the  court  The  selection  of  such  experts  is 
a  matter  entirely  within  the  discretion  of  the  trial  judge. 
Neither  party  has  any  right,  by  suggestion,  motion,  or  other- 
wise, to  control  his  discretion  in  any  degree.  The  court,  in 
making  the  order  for  a  physical  examination,  and  in  desig- 
nating  the  experts  to  execute  it,  is  conserving  the  interest  of 
neither  the  defendant  nor  the  plaintiff,  but  the  ends  of  justice; 
and  when  a  competent  and  impartial  commission  is  named, 
it  is  a  matter  of  no  consequence  whatever  that  the  parties,  or 
either  of  them,  preferred  and  demanded  the  appointment  of 
other  persons.  There  is  no  suggestion  here  that  the  physi- 
cians selected  were  not  in  all  respects  qualified  to  discharge 
the  duty  imposed  upon  them  by  the  order  of  the  court;  and 
the  court's  declination  to  appoint  Dr.  Batty  at  the  instance 
of  the  defendant  is  not  a  matter  which  this  court  will  review. 
Moreover,  were  this  action  revisable,  we  are  by  no  means  pre- 
pared to  say  that  the  fact  that  Dr.  Batty  had  already  formed 
and  expressed  an  opinion  relative  to  the  existence  of  the  in- 
juries laid  in  the  complaint  was  not  ample  justification  for 
the  court's  refusal  to  appoint  him  on  the  commission. 

2.  Motions  to  postpone  a  trial  to  a  later  day  of  the  term 
stand  upon  the  same  footing  as  applications  for  continuances 
from  term  to  term,  and  both  are  addressed  to  the  unrevisable 
discretion  of  the  court:  De  Arman  v.  State,  77  Ala.  10;  Walker 
▼.  StaU,  91  Ala.  76;  2  Brickell's  Digest,  404,  405. 

8.  This  cause  was  tried  in  October,  1890,  before  the  passage 
of  the  act  allowing  appeals  to  this  court  from  '*  decisions  of 
the  city  and  circuit  courts  in  this  state  granting  or  refusing  to 
grant  motions  for  new  trials":  Acts  1890-91,  p.  779;  and 
the  action  of  the  city  court,  in  denial  of  the  application  for  a 
new  trial  made  by  the  defendant,  cannot  be  reviewed:  Tram- 
meU  V.  Vane,  62  Ala.  801;  Tyree  v.  Parham,  66  Ala.  424;  Bed- 
weU  T.  Bedwell,  77  Ala.  687;  Alabama  etc.  R.  R.  Co.  v.  Hill,  90 
Ala.  71;  24  Am.  St.  Rep.  764. 

4.  Damages  are  claimed  in  this  action  for  that  the  plain- 
tiff, a  passenger  on  defendant's  train,  received  from  the  derail- 
ment of  the  car  in  which  she  was  being  transported  injuries 
which  produced  present  and  continuing  pain  and  mental  anx- 
iety, immediate  physical  hurts,  which  are  permanent  in  their 
character,  and  are  alleged  to  have  seriously  impaired  her 
health  and  threatened  her  life.     Whether  she  was  injured  at 

Digitized  by  LjOOQIC 


68  Alabama  wrc.  K  R.  Co.  e.HiiA.      [Alabamai 

all  was  a  point  of  much  controversy  in  the  case.  Similarly, 
each  detail  and  specification  of  injury  was  made  the  subject 
of  aevera  contestation  on  the  trial.  Whether  the  injuries,  if 
any,  were  painful^  and  in  what  degree;  whether  she  waR 
shocked  and  prostrated;  whether  she  was  anbsequently  in 
bad  health  an  a  resultant  of  the  injuries  she  received;  whether, 
and  to  what  extent,  her  physical  condition  after  the  accident 
was  abnormally  bad,  — were,  with  other  like  injuries,  injected 
into  the  case  by  the  pleadings,  and  prosecuted  before  the  jury. 
We  cannot  for  a  moment  be  in  doobt  that,  as  pertinent  to 
these  issues,  it  was  entirely  competent  for  the  plaintiff  to 
prove  that  she  had  always  enjoyed  good,  health  before  and  up 
to  the  time  of  the  derailment;  that  her  physical  organs  had 
theretofore  discharged  their  functions  naturally  and  regu- 
larly; the  manner  in  which  she  was  jolted,  tossed,  and  thrown 
about,  as  the  car  ran  for  some  distance  on  tlie  cro8s<Ues,  and 
finally  turned  over  an  embankment;  that  immediately  after- 
wards she  ''could  hardly  get  up,"  and  was  "suffering  great 
pain  ";  that  afterwards  she  *' could  never  sleep  unless  she  had 
some  Qiedicine  to  quiet  her  ";  that  she  ''  had  not  undertaken 
since  the  accident  to  walk  any  great  distance,  and  could  not 
walk  any  great  distance";  that  '*her  menstruations  had  been 
irregular  ever  since  she  was  hurt,"  etc  All  this  evidence 
was,  in  our  opinion,  clearly  admissible,  as  tending  to  show 
the  fact  and  extent  and  character  of  the  injuries  which  she 
had  sustained:  Bay  Shore  R.  R.  Co,  v.  Harris,  67  Ala.  6;  Ecui 
Tennessee  etc.  R.  R.  Co.  v.  Lochhcurt^  79  Ala.  315;  South  and 
North  Alabama  R.  R.  Co.  v.  MeLendon,  68  Ala.  266;  2  Thomp- 
ion  on  Negligence,  1256, 1257. 

6.  The  reasons  which  actuated  Dr.  Drennen  to  his  omission 
^*to  call  in  some  surgeon  and  remove"  the  coccyx-bone  could 
not,  of  oourse,  have  any  bearing  upon  plaintiff's  right  of  re- 
covery, nor  tend  to  lessen  or  increase  her  damages.  Nor  do 
we  eonc^ve  that  such  reasons  could  have  affected  the  credi- 
bility or  value  of  his  testimony  as  an  expert.  He  testified 
that  the  condition  of  this  bone  was  the  cause  of  mucli  pain  to 
the  plaintiff,  and  that  this  condition  could  be  cured  by  its  re- 
moval by  a  surgical  operation  to  which  he  did  not  deem  him- 
self equal.  Add  to  these  facts  the  concession  of  what  is 
assumed  in  the  question,  that  he  did  not  call  in  a  surgeon, 
etc.,  and  it  would  seem  that,  standing  alone,  they  involve  a 
greater  tendency  to  impeach  his  competency  as  an  expert  than 
any  explanation  of  his  failure  to  take  steps  for  the  operation 
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vmild  hAV«  done.  We  canDot  assume  that  the  reasons  called 
tar  by  the  question  would  have  been  of  such  character  as  to 
impugn  the  intelligence  and  personal  attainments  of  the  wit- 
ness. Moreover,  we  know  of  no  basis  for  a  distinction  between 
witnesses  of  this  and  other  classes,  which  would  take  these, 
when  speaking  to  matters  of  this  kind,  out  of  the  general  rule 
against  drawing  out  the  reasons  which  conduced  to  an  act  or 
omission  to  which  they  depose:  Herring  r.  Skaggs,  62  Ala.  180; 
34  Am.  Rep.  4. 

6.  The  objection  to  the  testimony  of  Dr.  Drennen,  to  the 
effect  that  plaintiff's  injuries  were  of  such  character  as  that 
child-bearing  would  be  thereby  rendered  perilous  to  life,  is  un- 
tenable. It  may  be  that  she  might  never  have  married,  even 
had  she  not  been  injured;  or  that,  marrying,  she  might  have 
had  no  desire  to  bear  children;  or  even  that,  desiring  issue, 
she  might  not  have  had  any,  as  is  argued  by  counsel;  but 
these  considerations  can  exert  no  influence  on  the  question. 
It  is  to  be  assumed  that  every  physical  endowment,  function, 
and  capacity  is  of  importance  in  the  life  of  every  man  and 
woman,  and  that  occasion  will  arise  for  the  exercise  of  each 
and  all  of  them.  And  to  that  extent  to  which  any  function 
is  destroyed,  or  its  discharge  rendered  painful  or  perilous,  by 
the  wrongful  infliction  of  personal  injury,  is  the  party  com- 
plaining entitled  to  damages.  We  can,  in  other  words,  con- 
ceive of  no  physical  injury  wrongfully  inflicted,  whether 
entailing  pain  only,  or  disfigurement,  or  incapacity,  relative 
or  absolute,  to  perform  any  of  the  functions  of  life,  which  may 
not  be  made  the  predicate  for  compensation  in  damages: 
Mayor  etc,  of  Birmingham  v.  Lewis^  92  Ala.  352. 

7.  The  evidence  tended  to  show  that  the  immediate  cause 
of  the  derailment,  from  which  the  injury  complained  of  re- 
sulted, was  the  breaking  of  a  rail  as  the  coach  in  which 
plaintiff  was  riding  passed  over  it,  and  also  that  the  rail  gave 
way  in  consequence,  in  part,  of  the  defective  condition  of  the 
cross- ties  under  it,  and,  in  part,  of  the  rail  itself  being  old  and 
worn.  Plaintiff  was  allowed,  against  defendant's  objection,  to 
adduce  evidence  going  to  show  that  other  rails  and  cross-ties 
along  there  were  also  old,  worn,  rotten,  decayed,  etc.  There 
was  no  error  in  this.  It  may  well  have  been  that  other  de- 
fective rails  and  cross-ties  in  the  immediate  vicinity  contrib- 
uted to  the  breaking  of  the  particular  rail,  by  imparting  an 
irregular  motion  to  the  cars,  and  causing  them  to  bear  dowu 
with  greater  weight  and  force  at  the  point  where  tiie  track 
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gave  way.  Moreover,  all  this  evidence  was  competent,  as 
affording  a  stronger  inference  that  defendant's  employees 
knew  of  the  perilous  condition  of  the  track,  including  that 
portion  constituted  of  the  broken  rail  and  the  ties  beneath  it, 
than  would  have  been  afforded  by  proof  confined  to  the  par- 
ticular rail  and  ties:  NaahviUe  eie.  R.  R.  Co.  v.  Johnson^  15 
Lea,  677. 

8.  The  testimony  of  the  witness  Curley,  that  "  to  the  best 
of  my  judgment,  what  we  called  in  the  '  short  quarter,^  where 
the  rail  was  broken  out,  was  on  a  rotten  cross-tie,  but  I  won't 
be  positive/*  was  but  the  statement  of  his  best  recollection 
about  a  fact — that  the  rail  broke  on  a  rotten  tie — as  to  which 
he  would  not  speak  positively,  and  was  properly  received: 
Head  v.  Shaver,  9  Ala.  791;  Wright  v.  Boiling,  27  Ala.  259; 
Elliott  V.  Dyche,  80  Ala.  876. 

9.  The  action  of  the  court  in  disallowing  the  question  pro- 
pounded by  the  defendant  to  its  witness  Dr.  Gaston,  *'  You 
have  had  many  cases  of  obstretrics,  have  you  ?"  may  be  jus- 
tified upon  the  leading  character  of  the  question. 

10.  The  law  imposes  upon  common  carriers  the  duty  of  ex- 
ercising the  highest  degree  of  care,  skill,  and  diligence  in  the 
transportation  of  passengers,  and  holds  them  responsible  for 
the  consequences  of  the  slightest  negligence  resulting  in  injury 
to  persons  sustaining  that  relation  to  them.  The  first  para- 
graph of  the  general  charge  to  which  exception  was  taken, 
which  implies  that  the  law  requires  ''strict  diligence"  of  such 
carriers,  is  well  within  the  principle:  Searle^a  AdmW  v.  Kainr 
awha  etc.  Ry  Co.,  32  W.  Va.  370;  Louisville  etc,  Ry  Co.  v. 
Snyder,  117  Ind.  435;  10  Am.  St.  Bep.  60;  notes  to  Frehen  v. 
Southern  Pac.  Ry  Co.,  42  La.  Ann.  673;  44  Am.  <fe  Eng.  B.  B. 
Cas.  319;  LouisviUe  etc.  R.  R.  Co.  v.  Ritter,  85  Ky.  868;  New 
York  etc.  Ry  Co.  v.  Daugherty,  6  Am.  &  Eng.  B.  B.  Cas.  139; 
P.  R.  R.  R.  Co.  V.  Anderson,  6  Am.  &  Eng.  B.  B.  Cas.  407; 
Bedford  etc.  R.  R.  Co.  v.  Rainbolt,  99  Ind.  551;  Topeka  City 
Ry  Co.  V.  Higgs,  88  Kan.  374;  5  Am.  St.  Bep.  754;  Smith  v. 
fife.  Paul  City  Ry  Co.,  32  Minn  1;  50  Am  Bep.  550;  Dodge  v. 
Boston  etc.  S.  S.  Co.,  148  Mass.  207;  12  Am.  St  Bep.  541; 
Treadwell  v.  Whittier,  80  Cal.  575;  13  Am.  St.  Bep.  175; 
Hutchinson  on  Carriers,  sees.  503,  799-801;  Thompson  on 
Carriers  of  Passengers,  175  et  seq.;  2  Am.  &  Eng.  Ency.  of 
Law,  745;  2  Wood  on  Bailroads,  1095;  LouisviUe  etc.  R.  R. 
Co.  V.  Jones,  83  Ala.  876;  Georgia  Pae.  Ry  Co.  v.  Love,  91 
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Ala.  432;  24  Am.  St.  Rep.  927;  Montgomery  etc.  Ky  Co.  v, 
Malleiie,  92  Ala.  209. 

This  high  degree  of  care  is  imposed  by  the  law  as  being 
reasonable,  in  view  of  the  relation  existing  between  the  carrier 
and  his  passenger;  and  it  is  in  this  sense  that  the  term  **  rea- 
sonable care"  must  be  taken  to  have  been  employed  in  Smith 
Y.  Georgia  Pac.  R'y  Co,,  88  Ala.  540;  16  Am.  St.  Rep.  63. 

11.  In  Mallette's  case,  supra,  we  had  occasion,  immedi- 
ately following  the  proposition  ju.st  stated,  and  after  citing 
the  authorities  there  referred  to,  to  announce  the  doctrine, 
that  under  certain  circumstances  a  presumption  of  negligence 
on  the  part  of  the  carrier  arises  from  proof  of  an  accident  and 
consequent  injury  to  a  passenger.  We  there  said:  "The  au- 
thorities present  equal  unanimity  to  the  proposition  that 
where  a  passenger  receives  injuries  from  the  breaking  down 
of  the  carrier's  vehicle,  from  the  deraihncnt  of  a  car,  from 
<M)lli8ion6,  and  the  like  occurrences,  which  would  not  ordina- 
rily take  place  but  for  some  negligence  on  the  part  of  the  car- 
rier, the  prima  fade  presumption  is,  that  the  injury  is  the 
result  of  the  carrier's  negligence;  and  in  an  action  therefor, 
the  plaintiff  having  shown  that  he  was  a  passenger,  and  thnt 
he  was  injured  by  tlie  derailment,  for  instance,  of  the  car  in 
which  he  was  being  transported,  he  is,  upon  this,  and  without 
more,  entitled  to  recover  the  damages  thereby  sustained,  un- 
less the  defendant,  in  rebuttal  of  this  prima  facie  presumption, 
reasonably  satisfies  the  jury  that  the  derailment  was  not  due 
to  any  negligence,  and  could  not  have  been  prevented  by  the 
exercise  of  the  highest  degree  of  care,  skill,  and  diligence  on 
the  part  of  the  carrier":  Authorities  supra;  Thompson  on 
Carriers  of  Passengers,  181  et  seq.;  2  Wood  on  Railroads, 
1096;  2  Am.  &  Eng.  Ency.  of  Law,  768  et  seq.;  Baltimore  etc. 
R.  R.  Co.  V.  Wightman,  29  Gratt.  431;  26  Am.  Rep.  884;  Cen- 
iral  R.  R.  Co.  v.  Sanders,  73  Ga.  513;  Hipsley  v.  Kansas  City 
€te.  Ky  Co.,  88  Mo.  348;  27  Am.  &  Eng.  R.  R.  Cas.  287,  and 
note;  Baltimore  etc.  Tp.  Road  Co.  v.  Leonhardt,  66  Md.  70;  69 
Am.  Rep.  156;  Eureka  Springs  R^y  Co.  v.  Timmons,  51  Ark. 
459;  40  Am.  &  Eng.  R.  R.  Cas.  998,  and  note;  Stokes  v.  SaU 
ionstaU,  13  Pet.  181;  Railroad  Co.  v.  Pollard,  22  Wall.  841; 
LouisviUe  etc.  R.  R.  Co.  v.  Jones,  83  Ala.  376;  Georgia  Pac.  Wy 
<Jo.  Y.  Love,  91  Ala.  432;  24  Am.  St.  Rep.  927.  The  cases  of 
-Georgia  Pac.  R'y  Co.  v.  Hughes,  87  Ala.  610,  and  Louisville  etc. 
R.  R.  Co.  V.  Reese,  85  Ala.  497,  7  Am.  St.  Rep.  60,  to  which 
our  attention  has  been  invited  in  this  connection,  are  not  ia 
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point.  The  parties  injured,  and  who  were  plaintiffs  in  those 
actions,  were  not  passengers  of  the  defendant  companies;  and 
the  principles  we  have  been  considering  had  no  application 
in  either  of  them :  MetntpoHtctn  etc.  R^y  Co.  v.  MalleitBy  92  Ala. 
209.  The  evidence  in  this  record  brings  Vbe  present  case 
strictly  within  this  principle.  The  plaintiff  was  a  passenger 
being  transported  on  a  car  of  the  defendant;  the  car  was  de- 
railed, and  she  received  the  injuries  of  which  she  complains 
as  a  result  of  that  derailment.  The  numerous  authorities 
eited  fullj  meet  and  overturn  the  position  of  counsel  attempted 
to  be  based  on  the  case  of  Georgia  Pac.  Ry  Co,  v.  Hughes^  87 
Ala.  610,  and  determine  the  exceptions  reserved  in  this  regard 
against  the  appellant. 

12.  Quite  a  number  of  medical  and  surgical  experts  were 
examined  in  this  cause.  The  testimony  of  most  of  them  con- 
sisted both  of  facts  involved  in  the  physical  condition  of  the 
plaintiff  subsequent  to  the  accident,  and  of  opinions  as  to  the 
causes  of  that  condition,  the  consequences  to  flow  from  it, 
the  feasibility  and  means  of  relief  or  amelioration  of  it,  etc. 
Those  paragraphs  of  the  court's  general  charge  with  re- 
spect to  the  testimony  of  these  experts,  to  which  exceptions 
were  reserved,  had  reference  solely  to  this  opinion  evidence, 
and  not  to  any  fact  testified  to  by  them.  The  court  instructed 
the  jury  that  *'  the  opinion  of  expert  witnesses  should  not  be 
substituted  for  such  opinion  as  the  jury  may  form  from  the 
whole  facts  and  whole  evidence  in  this  case;  and  this  opinion 
should  be  weighed  along  with  all  the  other  facts  in  the  cause  *'; 
and  that  "  in  no  case  should  the  jury  accept  the  opinion  of  an 
expert  as  true,  unless  it  agrees  with  their  conclusions  as  based 
upon  the  whole  facts  of  the  case;  and  such  opinion  should  be 
considered  in  connection  with  all  the  other  facts  in  making 
up  the  conclusion  of  the  jury  upon  each  fact  it  bears  upon." 
These  paragraphs  of  the  general  charge,  relating  to  the  same 
matter,  must  be  construed  together.  It  is  the  settled  doctrine 
of  this  court  **that  the  general  charge  given  ex  mero  motu  in 
the  court  below  should  be  read  and  construed  with  regard  to 
the  connection  between  its  several  sentences  and  propositions, 
each  declaration  being  shaded  and  interpreted  in  the  light  of 
its  context;  and  if  any  part,  when  so  considered,  limited,  or 
expanded,  asserts  the  law  correctly,  it  will  not  furnish  ground 
for  reversal,  however  faulty  the  particular  clause  might  be  if 
its  meaning  was  not  controlled  by  prior  or  subsequent  pas- 
sages":  Metropolitan  etc.  Ry  Co.  v.  Stewart,  91  Ala.   421; 
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Wmiam  T.  StaU,  88  Ala.  68;  (yDmnell  v.  Rodiger,  76  Ala. 
222.  Looking  at  eaefa  of  these  paragraphs  in  the  light  shed 
vpoQ  it  by  the  other,  and  limiting  and  expanding  the  several 
propositioits  of  each  by  the  context  of  both,  or  in  other  words, 
srriyiiig  at  the  meaning  the  trial  court  intended  to  convey 
from  all  that  was  said  on  the  subject,  as  the  jury  must  have 
done,  ire  evolve  ocrt  of  these  paragraphs  no  more  than  this 
proposition:  that  if  the  jury  reach  a  given  conclusion  from  a 
consideratton  of  the  whole  evidence,  including  as  well  the 
opinions  of  the  experts  as  substantive  facts  deposed  to  by 
witnesses,  whether  experts  or  non-experts,  they  are  not  to 
surrender  this  conclusion,  which  is  their  opinion  upon  the 
whole  evidence,  because  the  opinions  of  the  experts  do  not 
coincide  with  theirs,  but  lead  to  a  different  result;  or  to  ex- 
press  the  same  thought  in  variant  phraseology,  the  jury  are 
not  to  substitute  for  their  own  views  of  what  is  established  by 
the  whole  evidence — substantive  and  opinion,  expert  and 
non-expert  —  the  opinion  of  expert  witnesses;  for  to  thus  sur- 
render their  own  conclusions,  and  substitute  instead  the  con- 
clusions of  witnesses  as  to  what  was  proved  by  the  evidence, 
would  be  to  make  such  witnesses,  and  not  the  jury  at  all,  the 
triers  of  the  cause.  We  do  not  think  that  either  of  the  para- 
graphs excepted  to  is  an  instruction  on  the  weight  to  be  ac- 
corded the  opinion  evidence.  To  the  contrary,  each  and  both 
of  them  leave  that  question  entirely  an  open  one  for  the  jury, 
and  only  confine  such  opinions  to  the  legitimate  office  of  all 
evidence,  that  of  being  considered  with  every  other  fact  and 
circumstance  laid  before  the  jury  in  arriving  at  their  concep- 
tion of  the  truth,  thus  guarding  them  against  the  error  of  al- 
lowing the  expert  opinions  to  be  substituted  for  their  own 
judgment.  The  exceptions  reserved  in  this  connection  are 
untenable:  Rodgers  on  Expert  Testimony,  sees.  37  et  seq.; 
Lawson  on  Expert  and  Opinion  Evidence,  240;  Brehm  v 
Qreat  Western  R.  R.  Co,^  34  Barb.  256;  note  to  Hammond  v 
Woodman,  66  Am.  Dec.  230.   : 

13.  That  partof  the  closing  argument  of  plaintiff's  counsel 
to  the  court's  rulings  in  respect  of  which  exceptions  were 
reserved  appears  to  have  been  in  reply  to  the  argument  oi 
defendant's  counsel,  and  to  have  been  of  the  same  general 
character.  The  opening  sentences  of  the  language  complained 
of  are:  "  I  never  did  in  my  life,  and  I  challenge  the  gentle- 
man tonamea  lawsuit  in  which  I  have  been  practicing  law  in 
the  city  of  Birmingham  where  I  have  done  it  [abused  men 
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who  are  employees  of  railroads].  On  the  contrary,  gentle- 
men, if  I  may  be  allowed  to  speak  my  sentiments  as  he 
[counsel  for  defendant]  has  been  allowed  to  speak  his,  my 
sympathies  are  always  with  the  employees  of  a  railroad,"  eto» 

The  fair  inference  from  this  language,  which  went  unchal- 
lenged, so  far  as  the  fact  of  its  being  respon.sive  to  defendant's 
counsel  is  concerned,  is,  that  if  what  followed  is  outside  of  the 
case,  so,  also,  was  the  language  of  the  opposing  counsel  in  the 
same  connection;  and  the  refusal  of  the  trial  court  to  exclude 
the  remarks  objected  to  from  the  jury  may  well  be  justified 
on  that  ground  alone.  A  party  can  have  no  just  ground  of 
complaint  on  account  of  remarks,  improper  in  themselves, 
which  have  been  necessitated  by  like  remarks  on  the  other 
side. 

14.  Charges  1,  2,  and  3,  requested  by  the  defendant,  and 
refused,  being  the  general  charge  on  the  whole  case,  and  upon 
tlie  first  and  second  counts,  respectively,  are  not  insisted  on. 
Their  refusal  was  palpably  proper.  Charge  No.  4  of  defend- 
ant's series  is  as  follows:  ^*  If  the  jury  believe  the  evidence  in 
this  cause,  they  must  find  their  verdict  for  the  defendant, 
under  the  third  count  of  the  complaint"  It  is  strenuously 
insisted  that  this  charge  should  have  been  given.  The  argu- 
ment in  its  support  proceeds  on. the  theory  that  this  charges 
negligence  only  in  the  running  of  the  train  at  great  speed,  and 
that  there  is  no  evidence  in  the  case  tending  to  show  negli- 
gence in  the  manner  in  which  the  train  was  run  (moved)  at 
the  time  and  place  of  the  accident,  or  that  it  was  being  run 
at  great  speed.  This  theory  is  not  supported  as  to  either  of 
its  postulates.  The  third  count  of  the  complaint  not  only 
alleges  the  negligent  running  of  the  train  at  a  '^  rapid  rate  of 
speed,"  and  that  the  rails  at  the  point  of  derailment  were  old 
iron  rails,  worn,  unsound,  insecure,  and  unfit  for  use,  and  that 
the  cross-ties  on  which  said  rails  were  laid  were  unsound, 
rotten,  and  insecure,  but  also  *Hhat  said  accident  was  caused 
by  the  gross  negligence  of  said  defendant  in  running  its  train 
at  such  a  rate  of  speed  over  said  rails,  and  (in  addition  to  all 
this,  and  wholly  irrespective  of  the  running  of  the  train  or  the 
manner  and  rate  of  such  running)  by  the  gross  negligence 
of  said  defendant  in  using  and  permitting  to  be  used  said  old 
and  worn  iron  rails,  and  rotten  and  unsound  cross-ties,  after 
they  had  become  unfit  for  use  on  said  road." 

Had  the  burden,  beyond  proof  of  derailment  and  consequent 
injury  to  a  passenger,  been  on  plaintiff  to  show  negligence  oa 
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ilie  part  of  the  defendant,  she  would  have  been  entitled  to 
recover  on  this  count  on  proof  that  the  derailment  was  caused 
by  the  defective  condition  of  the  track,  and  without  anj  evi- 
dence of  negligence  in  respect  of  the  running  of  the  train: 
LouUviUe  etc.  R.  R.  Co,  v.  Jones,  83  Ala.  376.  The  other  as- 
camption  involved  in  appellant's  position  in  reference  to  this 
charge  (No.  4)  is  equally  without  support  The  fact  that  the 
train  ran  three  hundred  yards  with  some  of  the  cars  off  the 
rails,  and  on  the  ties,  and  when  presumably  every  effort  was 
being  made  to  stop  it,  is  itself  some  evidence  that  a  high 
Tate  of  speed,  amounting  to  negligence,  especially  when  con- 
sidered in  connection  with  the  condition  of  the  track,  was 
being  maintained. 

15.  Charges  6,  6,  7, 8,  35,  and  86  proceeded  on  the  assump- 
tion that  the  only  injuries  alleged  in  the  case  or  in  the  several 
counts  consisted  in  displacement  of  plaintiff's  womb,  and  in 
an  injury  to  the  last  vertebra  of  her  spinal  column.  The  as- 
sumption is  gratuitous,  as  a  reading  of  the  complaint  will 
•demonstrate.    These  charges  were  well  refused. 

16.  The  matter  of  exemplary  damages  was  before  this 
court,  as  w^e  many  other  points  now  again  presented,  on  the 
former  appeal.  We  then  said:  "  We  discover  no  error  in  the 
rulings  of  the  trial  court  on  the  question  of  punitive  damages. 
There  was  evidence  in  the  case  tending  to  show  that  the 
cross-ties,  or  a  considerable  portion  of  them,  under  the  track 
at  the  point  of  the  derailment  of  the  car  in  which  plaintiff 
was  riding,  the  wreck  being  the  result  of  a  broken  rail,  were 
^ansound,'  decayed,'  'rotten';  that  the  rail  which  broke  was 
an  'old  rail,'  as  were  others  along  there,  and  that  the  defend- 
ant company  was  '  constantly  repairing  that  old  track  with 
4>ld  rails.'  With  the  weight  or  sufficiency  of  this  evidence 
we  have  nothing  to  do.  Whether  or  not  its  tendencies  were 
entirely  rebutted  by  other  testimony  is  also  beyond  our  in- 
^tiiry.  Those  were  questions  for  the  jury.  We  are  satisfied 
^lat  it  tended  to  show  a  condition  of  the  track,  not  to  know 
and  remedy  which  was  such  gross  negligence  on  the  part  of 
the  company  as  implied  recklessness  and  wantonness, — such 
indifference  to  the  probable  consequences  of  its  continued  use, 
aucb  disregard  of  the  safety  of  passengers  being  transported 
CTer  it|  —  as  is  the  equivalent  of  intentional  wrong  or  a  will- 
ingness to  inflict  the  injuries  complained  of.  And  if  the  jury 
iMiud  the  facts  to  be  in  accordance  with  this  tendency  of  the 
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testimony,  they  were  aathorized  to  retam  a  verdict  for  ex- 
emplary damages." 

The  eyidence  in  this  record  ia  enbstantially  the  same  on 
this  subject  as  that  adduced  on  the  former  trial.  The  con- 
clusion then  reached  we  now  reaflBrm.  What  was  then  said, 
however,  is  open  to  criticism  in  that  it  authorized  the  conclu- 
sion  that  recklessness  or  wantonness  could  be  predicated  of 
the  mere  omission  of  a  duty  to  know  the  condition  of  the  track 
which  the  evidence  tended  to  establish.  That  this  was  an 
inaccurate  statement  of  the  doctrine  was  attempted  to  be 
demonstrated  by  the  present  writer  in  the  subsequent  case  of 
Georgia  Pae,  ffy  Co.  v.  Lee^  92  Ala.  263,  and  the  inaccuracy 
was  specifically  pointed  out  in  the  yet  later  case  of  Richmond 
etc.  R.  R.  Co.  V.  Vance^  93  Ala.  144.  That  statement,  how- 
ever, was  an  abstraction.  No  result  depended  upon  it  there, 
and  none  depends  on  it  here.  As  we  reiterated  in*  the  case 
last  cited,  the  condition  of  the  rails  and  cross-ties,  and  the 
fact  of  old  rails  being  used  constantly  to  repair  that  old  track, 
was  sufficient  to  authorize  an  inference  on  the  part  of  the  jury 
that  the  defendant  knew  of  this  condition  of  things,  and  to 
impute  to  them  such  recklessness  or  wantonness  as  is  the 
equivalent  of  conscious  wrong-doing  in  continuing  to  run 
trains  over  a  track  in  such  dangerous  condition.  So  finding, 
the  jury  were  further  authorized  to  impose  punitive  damages. 
It  follows  that  the  several  charges  requested  by  the  defendant 
below  on  the  assumption  or  to  the  effect  that  there  was  no 
evidence  in  the  case  of  recklessness  or  wantonness  were  prop- 
erly refused:  Alabama  etc.  R.  R.  Co.  v.  Hill^  90  Ala.  71;  24 
Am.  St.  Rep.  764;  Georgia  Pac.  Ry  Co.  v.  Lee,  92  Ala.  268; 
Richmond  etc.  R.  R.  Co.  v.  Vance^  93  Ala.  144. 

17.  Charge  20,  requested  in  this  connection,  is  bad,  in  that 
its  tendency  is  to  limit  the  imposition  of  vindictive  damages 
to  cases  in  which  there  is  an  "entire  want  of  care"  on  the 
part  of  the  defendant  in  respect  of  maintenance  of  its  track, 
if  not  also  in  postulating  facts,  of  some  of  which  there  is  no 
evidence.  Some  degree  of  care  may  have  been  exercised  in 
the  maintenance  of  the  track,  and  yet  it  may  have  been  con- 
sciously left  in  such  condition  as  that  to  run  trains  over  it 
would  probably  have  resulted  in  disasters  of  the  kind  alleged 
here. 

18.  The  court  is  under  no  obligation  to  single  out  the  testi- 
mony of  one  or  more  witnesses,  and  instruct  the  jury  to  reach 
certain  conclusions  if  such  testimony  be  believed.     To  do  so 
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has  a  teodenej  to  give  andiie  prommdiioa  to  the  •▼id^noe  of 
the  witneasea  thoa  sofMirately  sat  befisfo  the  jury,  and  to  ob- 
scare  and  minimiie  other  ftyideooe  bearing  oo  the  point 
Such  would  have  been  the  tendency  of  charge  21,  reqneeted 
by  the  defendant,  with  respect  to  the  testimony  of  Drs.  Gaston 
and  Johnston,  and  its  reAnal  may  be  justified  on  thai  ground: 
Snlm  T.  State,  99  Ala.  68;  Kennedy  v.  State^  86  Ala.  827; 
ParisB  v.  State,  85  Ala.  1. 

19.  In  Calhoun  y.  Hannaa^  87  Ala.  277,  thia  eonrt  said: 
*'  The  harden  being  on  the  plaintiff  to  ahoar  falsity  of  the  affi- 
darit  in  respect  to  the  ground  aHeged  for  the  isvcranee  of  the 
attachment,  he  must  reasonably  satisfy  the  minds  of  the  jury 
in  this  regard.  Manifestly,  if  tBeir  minds  are  left  in  a  state 
of  confuaon  and  uncertainty  on  thiapointp  tha  plaintiff  l^s 
faBed  to  make  out  thia  very  esaential  part  of  hl0  om^t  mmI 
cannot  recover.**  This  esse  i&  relied  on  to  support  the  excep- 
tions reserved  to  the  action  of  the  trial  court  in  refusing  to 
give  charges  which  aaaerted  that  if  the  jury  were  ''in.  doubt 
and  wncifrtatnty  '*  ao  to  certain  facts  essantial  to  the  phdn* 
tiff's  ease,  tliej  shonld  find  against  her.  The  case  is  not 
authority  to  the  point  The  mind  may  be  reasonably  satisfied 
of  a  given  fact,  and  yet  not  be  certain  of  it,  nor  free  from  doubt 
in  n^speot  of  it;  bat  no  mind  can  be  said  to  be  reasonably 
aaitiefied  aa  to  the  «xtsteiiee  of  a  particalar  hci  which  ia  in  a 
state  of  confusion  —  the  synonym,  when  applied  to  mental 
processes  and  conditions,  of  bewilderment  and  distraction  — 
in  respect  thereto.  These  charges  would  have  required  a 
greater  meaaara  of  proof  thaja  is  necessary  even  in  criminal 
casea,  in  that  tho  oonviotioffi  on  the  part  of  the  jury  would 
have  had  to  be  to  the  exclusion  of  doubt  and  uncertainty, 
whether  reasonable  or  not:  Harris  v.  Russell,  93  Ala.  59. 

A  number  of  other  charges  were  requested  by  the  defendant, 
and  refused.  They  have  all  received  careful  consideration. 
We  shall  not,  however,  forther  extend  thia  opinion  by  a  dis- 
cussion of  them  in  detail.  Bach  of  them  will  be  found  to  be 
either  unsound  in  the  abstract,  or  argumentative,  or  mislead- 
ing, or  invasive  of  the  provinoe  of  the  jury,  or  to  assume  the 
existence  of  evidence  not  fo«md  or  the  non^exiatence  of  evi- 
dence which  is  found  in  this  record,  and  many  of  them  art 
open  to  more  than  one  of  these  objections.  Similarly,  wc 
pretermit  diacosaion  of  three  or  four  rulings  on  the  evidence, 
beoause  the  objections  to  them  are  obviously  lacking  in  merit. 
Every  point  made  in  the  case  has  been  considered,  —  a  great 
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number  of  them,  indeed,  were  passed  on  when  the  case  wa» 
here  before,  —  and  all  plausible  exceptions  have  been  writtea 
upon.  We  find  no  error  in  any  ruling  of  the  trial  court,  and 
the  judgment  is  affirmed. 

Trial  —  Pbrsoital  BzAirisrATioN  —  Disorvtiov  or  Oovrt.  —  Ife  is  witkm 
the  sound  discretion  of  the  trial  conrt  to  order  the  surgical  examination  hf 
experts  of  the  person  of  a  plaintiff  seeking  to  recover  for  personal  injnryr 
Alabamaetc  R.  R.  Oo,  r.  HOI,  90  Ala.  71;  24  Am.  St.  Rep.  764,  and  note;  RkJ^ 
mond  eie.  R.  R,  Co,  ▼.  Childreas,  82  Oa.  719;  14  Am.  St.  Rep.  189,  and  note;. 
Own»  T.  Kan$a$  City  ef&  JT'y  Co,,  96  Mo.  169;  6  Am.  St.  Rep.  39,  and  note; 
Sidehun  t.  Wabaah  tie.  R*9  Co.^  93  Mo.  400;  3  Am.  St.  Rep.  649,  and  extandad-. 
note. 

Statutib— RiTBOAorrm  —  CoNsraucnoii  of.  — A  rule  of  practice  pro- 
scribed by  statute  for  an  appellate  court  applies  to  all  cases  pending  in* 
that  court,  though  they  were  determined  by  the  trial  court  before  th«- 
statute  WM  enacted:  South  WeM  Imp.  Co.  r.  StnUh,  85  Va.  306;  17  Am.  8L 
Rep.  69.  A  statute  shall  always  be  interpreted  so  as  to  operate  proepeei^ 
iTsly,  and  not  retrospectively,  unless  the  language  is  so  clear  as  to  remove- 
all  doubt  as  to  the  contrary  intent  of  the  legislature:  Latu**  Appeal,  67  Conn. 
182;  14  Am.  St  Rep.  94,  and  note;  WilUami  v.  Johiuon,  30  Md.  500;  96  Am. 
Dec  613,  and  note;  Richardson  r.  Cook,  37  Vt  699;  88  Am.  Dec.  622,  and  nota^ 
Orimei  ▼.  ^orrw,  6  Oal.  621;  65  Am.  Dec.  645,  and  note;  note  to  Kennebet^ 
Purehate  v.  Laboree,  11  Am.  Dec.  98;  Murdoch  v.  FrankUn  //».  C7o.»  33  W. 
Va.  408;  Law  v.  WhUe,  140  Pa.  St.  99. 

EviDBNCB— Personal  Injorirs  —  Elimivts  or  Damaor.  —  In  an  action, 
for  damages  for  personal  injury,  plainfnff^  physical  capacity  at  the  time  of  and* 
previous  to  the  injury  may  be  shown:  Alabama  eic  R.  R.  Co,  v.  Tarbromgk^ 
83  Ala.  238;  3  Am.  St.  Rep.  715,  and  note. 

Railroads  —  DsncnvR  Road-brd — Evidrnce.  —  In  an  action  by  a  po»> 
senger  against  a  railroad  company  to  recover  for  personal  injuries  caused  bj 
reason  of  a  broken  rail,  evidence  as  to  the  condition  of  the  railroad  ties  at 
the  place  of  the  accident,  as  to  their  soundness  and  the  condition  of  the  rood* 
bed  there  at  the  time  the  ties  were  removed  and  the  road  repaired,  aix 
months  after  the  accident  happened,  is  competent,  as  tending  to  show  tlio- 
condition  at  the  time  of  the  accident:  Stewart  v.  Everts,  76  Wis.  35;  20  Am. 
St.  Rep.  17,  and  note  with  cases  on  this  subject  collected. 

Railroads  —  Accident  —  Prksumfiion  of  Kbgligbncr  from. —  From 
the  happening  ot  an  accident  on  a  railway  train  the  negligence  of  the  do- 
fendant  is  presumed,  in  the  absence  of  any  evidence  tending  to  show  that 
the  accident  did  not  arise  from  want  of  care  on  his  part:  Breen  v.  i^eisi. 
York  etc  R.  R.  Co.,  109  N.  Y.  297;  4  Am.  St.  Rep.  450,  and  note;  PhUadtt- 
phia  etc.  R.  R.  Co.  v.  Anderson,  94  Pa.  St  351;  39  Am.  Rep.  787;  Furnish  t. 
Missouri  Pac  R'yCo.,  102  Mo.  438;  22  Am.  St  Rep.  781,  and  note;  PhSladel- 
phiaetc  R.  R,  Co.  ▼.  Anderson,  72  Md.  519;  20  Am.  St  Rep.  483,  and extendod^ 
note;  extended  note  to  IngaUs  ▼.  BiUt,  43  Am.  Dec  363.  But  the  rule  thai 
the  mere  happening  of  an  accident  to  a  passenger  while  in  the  hands  of  a 
carrier  raises  a  prima  facie  preitumption  of  negligence  cannot  be  invoked 
where  there  is  no  evidence  tending  to  connect  the  carrier  with  the  hapiMo- 
ing  of  the  accident:  Pennsylvania  R.  R,  Co.  r.  MacKinmey,  124  Pa.  St  462;  1(^ 
Am.  St  Rep.  601,  and  note. 
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Ratlroads— IT!«8An  CoiTDiTioir  OF  Traox  — EzniniAmT  Damaom.^ 
Bxeinplary  damages  are  aafehorised  from  an  iajnry  to  a  pasaenger  arising 
from  ao  aoddent  oanaed  by  a  l>rok«ii  rail«  whan  feha  erideaoe  shows  an  on- 
safe  oondition  of  the  traok  at  thai  plaoe  so  long  as  to  make  the  failure  to 
iliscover  it  gross  negUgenoe:  Aiabama  §Ce,  B.  E.  Co.  r.  UUl.  90  Ala.  71;  24 
Am.  St  Rep.  764,  and  note. 

Railroads  as  Carriirs  or  PAflsiKOBBs  —  DiuonroB  Rbqihrbo.  —It  it 
the  daty  of  a  railroad  company  to  use  the  greatest  eare  in  proriding  for  the 
safety  of  passengers:  TeaoM  tie.  iTy  Co,  t.  Miller,  70  Tex.  78;  2S  Am.  St. 
Rep.  306,  and  note;  FwiOsh  ▼.  Mi$9omi  Pae.  iTy  Co.,  102  Mo.  488;  22  Am. 
St  Rep.  781,  and  note;  IngaUB  t.  BOk.  0  Met  1;  48  Am.  Deo.  846^  and 
extended  note. 


LUNSFORD   V.    DiBTBIOH. 

|W  ALABAMA,  86M 

MAuaouB  PaosioirnoH.  —  Ths  BaRDBir  of  Proof  Rwn  Vfov  PLAiirnFf, 
in  an  notion  for  malieions  prosecution,  to  show  that  the  proeecnUon  el 
which  be  complained  was  both  malioioos  and  without  probable  oanse. 

Maucious  Prosbcotion.  —  Mauci  mat  bi  In fxrbid  from  Absmhob  ot 
Probabli  Causb. 

Mauoioos  PfiosBGirnoif .  —  Etidbnob  of  thb  ANzirrr  of  thb  Prosboutoe 
to  have  the  plaintiff  arrested,  and  his  efforts  to  procure  or  aid  such  ar> 
rest  is  material,  as  tending  to  establish  malice. 

Maucious  Prosbcution .  —  Mauob  does  not  necessarily  consist  of  a  desire  to 
iDJore  the  accused.  Any  other  motive  than  a  bonajlde  purpose  to  bring 
him  to  punishment  as  a  Tiolator  of  the  criminal  law,  or  associated  with 
snch  purpose,  is  malicious.  Whatever  is  done  willfully  and  purpoeely, 
whether  the  motive  be  to  injure  the  accused,  to  gain  some  advantage  to 
Uie  prosecutor,  or  through  wantonness  or  recklessness,  if  it  be  at  the 
same  time  wrong  and  unlawful,  within  the  knowledge  of  the  actor,  is,  in 
legal  contemplation,  maliciously  done. 

Malicious  Prosboutiow.  —  Probablb  Causb  is  a  reasonable  ground  of  sua* 
picion,  supported  by  circumstances  sufficiently  strong  in  themselves  to 
warrant  a  cautions  man  in  believing  that  the  person  accused  is  guilty  of 
the  offense  charged. 

Malicioos  pROSBOunoN  —  Probablb  Gaosb.  —  Mbrb  Suspicion  or  Bblibf, 
however  honestly  or  intensely  entertained,  unless  supported  by  facta 
known  to  the  proeecutor  which  would  justify  a  reasonable  and  cautious 
man  in  believing  the  accused  to  be  guilty,  cannot  constitute  probable 
oause. 

Maucious  Prosbcution.  —  Thb  Burdbk  of  Proof  of  Probablb  Causb 
must  be  assumed  by  the  defendant  if  the  plaintiff  was  tried  and  ao- 
quitted  of  the  offense  charged. 

Maucious  Prosbcution.  —  Probablb  Causb  cannot  be  established  merely 
by  proving  that  the  prosecution  was  undertaken  from  public  motivea. 

Labobnt  involves  felonious  intent  and  fraud  or  secretiveness  in  its  effeotua> 
tion.  Therefore,  an  instruction  that  larceny  is  ordinarily  the  taking  and 
removing,  by  trespass,  of  personal  property  which  the  trespasser  knows 
belongs  to  another,  with  intent  to  deprive  him  of  his  property,  is  right- 
fully ref  nsed. 
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HAuaiona  PBOssQunoir  —  Fbobabia  Gujm.  — Biliv  xv  tbb  Ouiur  Of 
AH  Accused  ia  an  asMAtiai  alameol  at  proUaUa  eajua,  and  i£  oooh  balirf 
ii  not  genaratad  in  the  miad  of  th*  jfrommkkor,  ii  i»  nm%  matorial  th«t 
the  knowa  faota  and  oiroaaMrtanoea  w«nt  socb  a*  mig^t  li»v»  gaoerated 
ib  ia  the  aiiBd.  of  »  pinidaut  and  cautioaa  man* 

Malicious  pRosRcirnoN.  —  Thb  Making  or  a  Goumov  BtMnmaan  vo  the 
Magistrate  who  usuod  the  wanant  of  arnst  will  not  leiieve  tho  pr< 
eotor  from  liabilit^^  if»  after  making  aneh  statement^  he  Yenfted.  a  i 
plaini  oharging  a  eiimijiak  offaune. 

JuBT  Xriai..  —  iMPBOPsa  ReMAaas  of  CovasBi.  do  nofc  of  themeelree  « 

tttteany  ground  of  ravieflir  in  an  afpellateooiirV  thooBJL  thaf  were  ea* 
oepted  to  when  made,  unless  the  trial  court  was  requeited.ta^  take  soaie 
action,  and  erred  in  refusing  or  granting  the  request. 

Action  by  Dietrich  to  recover  damages  for  his  inalicious 
prosecution  on  a  charge  of  larceny  preferred  by  the  de- 
fendant. The  de&ndfani,  when  aboot  tO'  erect  a  building, 
employed  one  Rousseau  as  hir  architect,  who  was  to  be  com- 
pensated fbr  bin  servrees  by  the  payment  of  9250  on  the 
completion  of  the  plans  and  speciB'cations,  and  a  credit  of  a 
like  sum.  on  a  debt  owing  from  bim  to  the  defendaDt.  Plaintiff 
was  employed  in  Rousseau's  office  at  the  time^ie  ooninMstfor 
the  services  of  th^'architect  was  entered  mto,  and  he  prepared 
some  of  the  plans  and  specifications.  Afterwards,  he  formed 
a  partuership  with.  Rousseau,  and  went  to  tha  da£andani«  and 
deoianded  paymeni  of  tha  balance-  which  k*  elaimed  to  be 
due,  and  being  told  that  payment  had  been  made  to  RoussevLu, 
be  obtained  possession  of  and  destroyed  the  plana  and  sped- 
ficationa,  and  then  ofibred  to  reproduce  tham  for  five  hun- 
dred doUarau  On  being  inforined  of  iha  abstraction  of  these 
papers,  defendant  went  to  a  justice  of  the  peace  and  com- 
plained,  but  was  told  by  the  latter  that  the  charge  of  larceny 
could  not  be  sustained.  A  suit  in  datiiuia  waa  therefore 
brought.  On  learning  that  the  papers  had  bees  deetroTed, 
and  that  thesuit  in  detinue  must  therefore  be  unaTailing,  de- 
fendant went  to  another  justice  of  the  peace,  and  correctly 
staled  to  him  the  facta  of  the  case,  after  which  the  complaint 
was  drawn  charging  the  plaintiff  with  larceny,  and  wa«<  veri- 
fied by  the  defendant,  and  »  warrant*  thereon  isened  far  the 
arrest  of  the  plaintiff.  The  trial  court  was  asked  by  the  de- 
fendant to  give  certain  instructions  to  the  jury,  of  which  the 
following  were  refused:  '*  5.  Tha  burden  ia  on  tha  plaintiff  to 
give  in  evidence  fiEusta  sufficient  to  satisfy  the  jury  that  the 
defendant,  in  instituting  a  criminal  prosecution  against  him, 
had  no  ground  for  the  proceeding  but  a  desire  to  injure  him. 
9.    That  assuming  the  evidence  in  this  case  to  be  true,  malice 
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of  defondftDt  cannot  be  inferrod;  tho  burden  wm  on  the  phdn- 
tiff  to  proipe  it.  10.  That  in  reapeot  tea  criminal  proaeoutioo, 
probable  cause  is  conduct  of  the  aociiaed  tending  to  show  that 
the  proiecatioa  vaa  undertaken  from  public  motivee,  or  audi 
facts  aa  vonld  induce  a  reasoaable  man  to  eoinmenoe  a  prose* 
catieii,  or  oirouoistances  auffieient  to  warrant  a  prudent  man 
in  the  belief  that  the  party  (the  plaintiff  in  this  case)  is 
guiltjp  or  such  state  of  &cts  aa  woold  lead  a  man  of  ordinary 
caution  and  prudence  to  entertain  a  belief  of  guilt  11.  TIm 
jury  oasinot  find  thai  the  defendanti  in  proseeutiog  plaintiff 
for  larceny,  did  k>  out  of  malice,  unless  the  facte  in  evidence 
are  such  aa  to  satisfy  any  reasonable  mind  that  the  defendant 
had  no  ground  for  the  proceeding  but  bis  desire  to  injure  the 
p}ainti£  1&  Larceny  isordinariJy  the  taking  and  removing, 
by  trespaasi  of  personal  property  which  the  trespasser  knows 
belongs,  either  generally  or  specially,  te  another,  with  the  in- 
tent to  deprive  the  general  or  special  owner  of  his  property. 
14.  If  the  facts  and  circumstances  of  the  taking  and  carrying 
away  by  the  plaintiff  of  the  drawings  and  plans  before  that 
time  delivered  to  the  defendant  were  calculated  to  produce 
at  the  time,  in  the  mind  of  a  prudent  and  reasonable  man,  a 
well-grounded  belief  or  suspicion  of  plaintiff's  guilt  of  lar- 
ceny, or  other  indictable  offense,  then  malice  cannot  be  in- 
ferreil  or  implied  from  the  want  of  probable  cause.  16.  If 
the  jury  believe  from  the  evidence  that  defendanty  before  he 
made  the  eompteint  on  oath  before  Justice  Poe,  on  which  the 
warraitt  was  issued  under  which  pliuntiff  was  arrested,  stated 
the  facts  connected  with  the  taking  of  the  plans  of  the  build- 
ing by  plaintiff,  and  the  justice  of  the  peace  misconceived  the 
remedy  or  process,  without  suggestion  or  intervention  by  the  de- 
fendant in  that  particular,  defendant  is  not  liable  for  such  error. 
16.  If  defendant  acted  under  the  honest  belief  that  the  plain- 
tiff was  guilty  of  the  offense  of  larceny  with  which  he  was 
charged,  then  the  jury  must  find  for  the  defendant  19.  The 
unconditional  delivery  by  the  plaintiff  to  the  defendant  of 
the  plans  and  drawings  which  plaintiff  and  Rousseau  had 
made  for  the  building  he  was  erecting  made  them  the  special 
property  of  the  defendant;  and  the  subsequent  tearing  and 
taking  such  plans  and  drawings  by  plaintiff,  without  the  con- 
sent  of  the  defendant,  was  a  trespass,  and  if  secretly  done, 
and  without  calling  attention  of  any  one  to  the  act,  consti- 
tutes probable  cause  for  the  defendant  to  cause  his  arrest  In 
such  case  the  Jury  must  find  for  the  defendant     28.  That  if 
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defendant  had  contracted  with  and  paid  Rousseau  for 
making  the  plans  and  to  superintend  Lunsford's  building; 
that  plaintiff,  having  demanded  additional  compensation  of 
Lunsford,  and  being  refused,  went  without  Lunsford's  con- 
sent, and  took  and  destroyed  the  'front  elevation'  with  the 
intent  to  deprive  Lunsford  of  his  property,  or  to  injure  Luns- 
ford, —  then  the  court  charges  the  jury  that  this  was  probable 
cause  for  causing  plaintiff's  arrest  on  the  charge  of  larceny, 
if  defendant  honestly  believed  that  these  facts  constituted 
larceny,  and  the  jury  must  find  for  defendant.  24.  That 
in  considering  defendant's  conduct,  even  if  the  jury  should 
believe  the  facts  did  not  warrant  the  arrest  of  plaintiff,  still 
they  will  make  allowance  for  the  excitement  under  which 
the  prosecution  for  the  alleged  offense  was  instituted.  The 
complainant  cannot  be  required  to  act  with  the  same  impar- 
tiality and  absence  of  prejudice  in  drawing  his  conclusions  as 
to  the  guilt  of  the  accused  that  a  person  entirely  disinterested 
would  deliberately  do.'' 

W.  C.  Wardy  for  the  appellant 

R.  H.  Ptanan^  for  the  respondent 

McClbllan,  J.  This  is  an  action  by  Dietrich  against  Luns- 
ford for  malicious  prosecution.  The  institution  of  a  criminal 
prosecution  by  the  latter,  and  its  termination  before  suit 
brought,  were  admitted,  or  at  least  not  controverted.  On  the 
trial,  the  burden  was  on  the  plaintiff  to  show  further,  both 
that  that  prosecution  was  malicious  and  that  it  was  instituted 
without  probable  cause.  The  proof  of  neither  of  these  factors 
in  the  right  of  recovery  would  avail  plaintiff,  in  the  absence  of 
proof  of  the  other.  However  malicious  Lunsford  may  have 
been,  he  is  not  liable  in  this  action  if  he  had  probable  cause 
for  bringing  the  charge  against  Dietrich;  and  however  his 
action  was  lacking  in  the  basis  of  probable  cause,  he  would 
not  be  liable,  unless  actuated  therein  by  malice:  McLeod  v. 
McLtod,  73  Ala.  42;  Steed  v.  Knowlee,  79  Ala.  446;  Jordan  y. 
Alabama  etc.  R.  R.  Co.,  81  Ala.  225;  Lunsford  v.  Dietrich^ 
86  Ala.  250;  11  Am,  St  Rep.  87;  Leyenberger  y.  Paul,  12  IIU 
App.  635;  Meyeenherg  v.  Engelke^  18  Mo.  App.  846;  Murphy  v. 
MaHin,  58  Wis.  276;  Flickinger  v.  Wagner,  46  Md.  680.  But 
while  the  absenoe  of  probable  cause  is  not  the  equivalent  of 
malice,  and  does  not  perae  establish  malice,  yet  it  is  evidence 
of  malice  to  be  considered  by  the  jury,  and  may  of  itself  jua 
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tify  a  conclusion  ou  their  part  that  the  motive  of  the  prose- 
cutor  was  malicious:  Authorities  supra;  SauthweUem  R.  R. 
Co.  V.  Mitcheli,  80  Ga.  438;  Bouman  v.  Shaw,  37  Ark.  160; 
Mowry  v.  Whipple,  8  R.  I.  360;  Diett  v.  Langfitt,  63  'Pa.  St 
234;  StraxjM  v.  Young,  86  Md.  246. 

Malice  may  also  be  inferred,  of  course,  from  the  circumstances 
surrounding  and  attending  upon  the  prosecution,  the  conduct 
and  declarations  of  the  prosecutor,  his  activity  in  and  ubout 
the  case,  his  efforts  therein  to  secure  some  personal  end.  In- 
deed, the  existence  of  malice  being  a  fact  which,  in  the  nature 
of  things,  is  incapable  of  positive,  direct  proof,  it  must,  of  ne- 
cessity, he  rested  on  inferencesand  deductions  from  facts  which 
can  be  laid  before  the  jury;  and  hence  it  is  that  a  wide  range 
is  permitted  in  adducing  attendant  circumstances  which  tend 
to  throw  any  light  on  the  subject.  We  do  not  doubt  but  thnt 
the  apparent  anxiety  of  Lunsford,  after  making  the  complaint^ 
to  have  Dietrich  arrested,  and  his  efforts  to  that  end  at  the 
depot,  as  a  phase  of  the  evidence  tends  to  show,  was  such  a 
circunastance,  and  properly  allowed  to  go  to  the  jury:  Strauaa 
V.  Young,  36  Md.  246;  Motes  v.  BaUs,  80  Ala.  882. 

It  is  quite  erroneous  to  suppose,  as  stated  or  implied  in 
some  of  defendant's  requests  for  instructions,  that  an  element 
ef  the  malice  necessary  to  support  this  action  consists  in  a 
desire  to  injure  the  party  prosecuted.  Any  other  motive 
than  a  bona  fide  purpose  to  bring  the  accused  to  punishment 
as  a  violator  of  the  criminal  law,  or  associated  with  such  bona 
fide  purpose,  is  malicious.  There  need  be  no  personal  ill-will, 
desire  for  revenge,  or  other  base  and  malignant  passion. 
Whatever  is  done  willfully  and  purposely,  whether  the  mo- 
tive be  to  injure  the  accused,  to  gain  some  advantage  to  the 
prosecutor,  or  through  mere  wantonness  or  carelessness,  if  it 
be  at  the  same  time  wrong  and  unlawful  within  the  knowledge 
of  the  actor,  is  in  legal  contemplation  maliciously  done:  Jor* 
dan  T.  Alabama  etc.  R.  R.  Co.,  81  Ala.  220;  Ross  v.  Long- 
worthy,  IS  Neb.  492;  Spear  v.  HUeSj  67  Wis.  850;  Forbes  v. 
Hagman,  75  Va.  168;  Mitehell  v.  Wall,  111  Mass.  492;  FuJlen 
T.  Glidden,  66  Me.  202. 

Probable  cause  which  will  defeat  an  action  for  malicious 
prosecution  is  defined  to  be  *'  a  reasonable  ground  of  suspi- 
cion,  supported  by  circumstances  sufficiently  strong  in  them- 
selves to  warrant  a  cautious  man  in  the  belief  that  the  person 
accused  is  guilty  of  the  offense  charged  ":  Davie  v.  Wisher,  72 
DL  262;  CtOe  v.  Curtis,  16  Minn.  182;  Brovm  v.  WUloughby,  5 
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Col.  1.  Or  as  defined  by  this  court:  *^  Probable  caose  is  such 
a  Btate  of  facts  and  circumstances  as  would  lead  a  man  of  or- 
dinary caution  and  prudence,  acting  conscientiously,  impar- 
tially, reasonably,  and  without  prejudice,  to  believe  that  the 
person  accused  is  guilty":  Jordatik  ▼•  Alabama  $te.  R.  JZ.  Co^ 
81  Ala.  22S.  And  in  deciding  upon  its  existence,  the  prose- 
cutor's belief  in  the  guilt  or  innocence  of  the  party  cannot  be 
considered;  nor  does  the  existence  of  such  facts  as  might  have 
influenced  his  judgment;  but  the  test  is  the  eflEsct  they  might 
hare  upon  the  judgment  of  ordinarily  prudent  and  reasonable 
men:  Ramuy  t.  Arrott^  64  Tex.  820.  These  definitions  wholly 
exclude  the  idea  that  mere  suspicions  and  belief^  howcFsr  hon- 
estly and  intensely  entertained,  unsupported  by  facts  Icnown 
to  the  prosecutor,  which  would  have  justified  reasonable  and 
eautious  men  in  believing  the  aecused  to  be  guilty,  constitute 
probable  cause:  H%r9ch  v.  Fe^ey,  83  IlL  548;  Graeter  v.  Wilr 
liavM,  55  Ind.  461;  FlieHng$r  v.  Wagner,  46  Md.  680;  Mowry 
V.  Whipple^  8  R.  I.  860. 

The  foregoing  general  principles  will  suflSce  to  justify  the 
trial  court's  action  with  respect  to  most  of  the  instructions 
refused  to  the  defendant  They  were  either  affirmatively  bad, 
•or  so  misleading  as  to  authorise  their  denial.  Thus  charges 
5  and  11  assert  defendant's  immunity,  unless  the  jury  should 
^nd  he  had  no  ground  for  the  prosecution  except  a  desire  to 
injure  the  plaintiff.  There  might  well  have  been,  in  the 
mind  of  the  jury,  some  ground  for  his  conduct  falling  short 
<if  probable  cause,  and  some  malicious  motive  other  than  his 
desire  to  injure;  and  neither  the  existence  of  such  ground 
nor  the  absence  of  such  desire  would  necessarily  have  imposed 
on  them  the  duty  of  returning  a  verdict  for  the  defendant 
Charge  9  assumes  either  that  there  was  no  evidence  of  a  want 
of  probable  cause,  or  that  malice  could  not  be  inferred  from 
the  absence  of  such  cause.  Both  assumptions  are  unfounded. 
We  have  seen  that  the  inference  of  malice  may  be  drawn  from 
a  want  of  probable  cause;  and  the  £act  that  Dietrich  had 
been  tried  and  acquitted  of  the  offense  charged  was  itself 
some  evidence  —  sufficient,  it  seems,  to  lift  the  burden  of  proof 
in  that  regard  off  the  plaintiff — of  a  want  of  probable  cause. 
JosBelyn  v.  McAUisUr,  25  Mich.  45;  Vifial  v.  Core,  18  W.  Va.  1. 

Charge  10  is  faulty  in  its  first  proposition,  if  not  otherwise. 
Conduct  of  the  accused  merely  tending  to  show  that  the  prose- 
cution was  undertaken  from  public  motives  is  not  probable 
cause.    The  tendency  in  that  r^ard  might  fall  far  short  of 
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establiBhing  fSftets  and  oircamstances  upon  which  ordinarily 
prudent  and  cautious  men  would  institute  a  prosecution. 

It  is  quite  true  that  larceny  includes  a  trespass;  but  it  is 
more  than  a  trespass,  in  that  it  involves  felonious  intent,  and 
fraud  or  secretiveness  in  its  effectuation.  Knowledge  of  an- 
other's ownership,  and  intent  to  deprive  him  of  his  property, 
are  not  equivalent  to  and  cannot  supply  felonious  intent,  and 
fraud  or  secretiveness  essential  to  larceny.  Charge  13  is  not 
a  sound  definition  of  larceny,  and  greatly  tends  to  mislead,  in 
view  of  the  testimony  going  to  show  that  the  taking  was  open 
and  avowed:  Lunsford  v.  Dietrieh^  86  Ala.  260;  11  Am.  St. 
Uep.  37. 

One  fault  of  the  fourteenth  instruction  requested  by  the  de- 
fendant, sufficient  of  itself  to  justify  its  refusal,  is,  that  it  denied 
the  jury's  right  to  infer  malice  from  a  want  of  probable  cause, 
because  of  the  mere  existence  of  facts  and  circumstances  cal« 
culated  to  produce  in  the  mind  of  a  prudent  and  cautious  man 
a  well-grounded  belief  or  suspicion  of  the  guilt  of  the  accused, 
whether  these  facts  and  circumstances  were  known  or  hon- 
estly believed  to  exist  by  the  prosecutor  or  not.  The  existetice 
of  the  facts,  without  knowledge  of  or  belief  in  them  by  defend- 
ant, could  not  serve  to  rebut  any  inference  of  malice  which 
the  jury  might  otherwise  draw  from  the  want  of  probable 
cause:  Lunsford  v.  Dietrich,  86  Ala.  250;  11  Am.  St  Rep.  37. 

It  may  be  conceded  that  had  the  prosecutor  made  a  stat^ 
ment  in  writing  of  the  real  facts  contiected  with  the  taking 
of  the  plans  by  Dietrich,  under  oath,  to  the  justice  of  the  peace, 
and  the  latter  had  misconceived  the  remedy  or  process  adapted 
to  or  issuable  thereon,  without  suggestion  or  intervention  by 
the  defendant,  the  latter  would  not  be  liable  for  such  error  of 
the  officer.  But  that  is  not  this  case.  The  statement  here 
made  and  verified  was  not  of  the  transaction  in  detail,  but 
was  a  charge  that  Dietrich  had  taken  and  carried  away  the 
plans,  with  the  intent  to  steal  the  same.  Upon  such  statement 
there  could  be,  and  was,  no  misconception  on  the  part  of  the 
justice  as  to  the  appropriate  remedy  or  process.  And  the  fact 
that  Lunsford  had  previously  made  a  detailed  statement  of 
the  facts  to  the  officer  cannot  avail  to  relieve  him  from  liabil- 
ity for  making  the  affidavit  upon  which  the  prosecution  pro- 
ceeded. Charge  15  asked  by  the  defendant  was  properly 
refused.  Charges  19  and  24  were  abstract.  There  is  no  evi- 
dence  in  the  record  that  the  plans  were  secretly  taken  and 
carried  away,  as  postulated  in  the  former,  nor  of  any  excite- 
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ment  on  the  part  of  the  prosecutor,  as  postulated  in  the  latter. 
Charges  16  and  23,  refused  to  the  defendant,  are  not  in  har- 
mony with  the  general  principles  we  have  stated  with  respect 
to  the  constituents  of  probable  cause,  of  larceny,  and  of  that 
belief  which  excludes  the  conclusion  of  malice.  They  were 
properly  refused. 

We  are  unable  to  perceive  any  legitimate  bearing  which  the 
state  of  indebtedness  between  Rousseau  and  Dietrich  when 
their  partnership  was  dissolved,  or  the  effect  the  destruction 
of  the  plans  had  on  the  progress  of  the  building  toward  com- 
pletion, could  have  had  on  any  issue  involved  in  this  case. 
Evidence  on  those  questions  was  wholly  irrelevant. 

Plaintiff's  counsel,  in  his  argument  to  the  jury,  stated  that 
his  client's  character  had  been  damaged  by  the  arrest  and 
charge  of  larceny  preferred  by  the  defendant,  and  that  he  was 
entitled  to  be  indemnified  in  damages.  "The  defendant,"  the 
bill  of  exceptions  recites,  "  excepted  to  this  remark,  because 
no  such  damages  were  claimed,  and  no  proof  offered  to  sus- 
tain the  claim.  The  court  did  not  exclude  the  remarks,  and 
counsel  did  not  withdraw  them."  Was  there  any  motion  to 
exclude  them?  Was  there  any  action  of  the  court  invoked 
or  had  in  respect  to  them?  Clearly  not.  All  that  was  done, 
as  appears  from  the  bill  of  exceptions,  was  the  noting  of  an 
exception  to  certain  language  of  counsel.  Nothing  that  the 
court  ruled,  did,  or  said  is  presented  for  revision;  and  the 
functions  of  this  court  in  its  appellate  character  are  strictly 
confined  to  the  action  of  the  trial  courts  upon  questions  which 
are  presented  to  and  ruled  upon  by  them.  If  the  statement 
complained  of  was  improper,  of  which  we  are  by  no  means 
convinced,  the  presumption  is,  that  it  would  have  been  ex- 
cluded, and  the  jury  duly  cautioned  against  being  influenced 
by  it,,  had  the  attention  of  the  trial  judge  been  called  to  it 
and  his  action  invoked  upon  it;  and  we  cannot  put  him  in 
error  for  failure  to  rule  on  a  matter  which  has  never  been  pre- 
sented for  his  decision,  or  decided  by  him:  Clarke  v.  State,  78 
Ala.  476;  66  Am.  Rep.  45;  East  Tennessee  etc.  R  R,  Co.  v. 
Baylies,  75  Ala.  466;  Commercial  F.  Ins.  Co.  v.  Allen,  80  Ala. 
671;  Nelson  v.  Harnngton,  72  Wis.  591;  7  Am.  St.  Rep.  900; 
Alabama  etc.  R.  R.  Qo.  y.  Frazier^  93  Ala.  45;  ante,  p.  28. 

Affirmed.  

Mifjoious  Pbosboutiov  — BvBDnr  of  Provino  BfALioi.  —The  burdea 
«f  proof  is  on  the  plaintiff  to  show,  in  an  action  for  maliciooi  proeeoatioo, 
want  of  probable  canee:  Boeget  t.  Langenherg^  97  Mo.  390;  10  Am.  St.  Bep. 

Digitized  by  VjOOQ  IC 


Kov.  1890.]    Terby  v.  Birmingham  National  Bank.        87 

322.  In  an  action  for  malicions  proseoati<m,  the  burden  ia  apon  the  plain- 
tiff  to  show  malice  and  want  of  probable  cause  by  the  defendant:  Anderson 
V.  How,  1 16  N.  Y.  336;  Joiner  ▼.  Oeean  8.  8.  Oik,  86  Ga.  238;  JoneM  v.  Irwin, 
26  Neb.  76;  Dregfui  r.  Aul,  29  Neb.  191. 

MALiGioua  PBoaEounoic  —  Mauoi,  when  LirsBRBD.  —  Malice  may  be 
iuferred  from  want  of  probable  cause:  Btxind  v.  Jlinchtnan,  68  Mich.  690;  13 
Ain.  St.  Rep.  362,  and  note;  Aferriam  ▼.  MUchell,  13  Me.  439;  29  Am.  Dec 
6U,  and  note;  Southwestern  /?.  /?.  Co.  r.  Mitchell,  80  Ga.  438;  but  the  dedoc- 
tion  of  malice  from  want  of  probable  cause  is  not  a  necessary  one:  Smith  ▼. 
Bumu,  106  Mo.  94;  27  Am.  St  Rep.  329,  and  note;  see  Chicago  etc  R,  R. 
Co.  Y.  Kti*Jd,  30  Neb.  216. 

Malicious  Prosicution.  —  Thb  Bdrdkh  of  Proviko  Pboiublb  Oausb 
is  upon  the  defendant,  who  must  rebut  the  prima  facie  proof  of  implied  mal- 
tee  against  him:  Cointement  ▼.  Cropper,  41  La.  Ann.  303. 

MALiciovfl  PRO0SCOTION  —  Probablr  Gausb.  —  An  arrest  and  prosecution 
instituted  merely  to  enforce  a  dvil  right  is  without  probable  cause:  Jaekaon 
T.  Lmnmgton,  47  Kan.  396;  27  Am.  St  Rep.  300,  and  note.  If  the  prosecutor 
does  not  in  fact  believe  the  accused  to  be  guilty,  the  defense  of  probable 
cause  cannot  exist:  Ball  ▼.  RatMee,  93  Cal.  222;  27  Am.  St.  Rep.  174,  and 
note;  extended  note  to  Roee  r.  Hiacon,  26  Am.  St  Rep.  138.  To  constitute 
probable  cause  for  a  criminal  prosecution,  the  prosecutor  need  not  act  from 
pablio  motives:   Woodman  r.  Pruooti,  66  N.  H.  224. 

Maucioub  Prosboutioji.  ^  Mauob:  See  extended  note  to  Ro9$  t.  Hkaon, 
26  Am.  &>t  Rep.  127. 


Tbrby  V.  Birmingham  National  Bank. 

(«8  Alabama,  699.] 

Tbovbr.  —To  Conotitotb  a  Oonvbrsion,  there  must  be  a  tortious  deten- 
tion  of  personal  property  from  the  owner,  or  its  destruction,  or  an 
exclusion  or  defiance  of  the  owner's  right  or  a  withholding  of  ths  pos- 
session under  a  claim  of  title  inconsistent  with  that  of  the  owner. 

Plbdobb  is  not  Guilty  ov  Comvbbsion  of  stock  pledged  to  him,  if  he  sells 
it  without  giving  notice  to  the  pledgor  and  reports  the  sale  as  being 
made  to  another  person,  who  surrenders  the  certificate  and  obtains  new 
unes  in  his  own  name,  if  such  person  never  paid  anything,  and  his  name 
was  used  by  the  pledgee  to  effect  the  sale  for  the  latter's  interest,  and 
the  stock  was  always  in  the  possession  of  such  pledgee,  and  he,  on  learn- 
ing that  the  sale  was  invalid  for  want  of  notice  to  the  pledgor,  there- 
after gave  new  notice  to  the  latter,  and  under  such  notice  sold  the  stock 
and  applied  the  proceeds  towards  the  payment  of  the  debt  secured  by 
the  pledgor. 

BviDBNOB.  —  Books  ov  a  Pbivatb  Corporatioit  are  not  admissible  as 
original  evidence  against  third  persons  of  facts  therein  stated,  when  the 
person  who  made  the  entries  in  such  books  is  alive,  and  may  be,  but  is 
not  called  upon  to  testify  concerning  the  facts  detailed  therein. 

BwDBKCB.  —  Books  of  a  Stook  Exohanob  are  not  admissible  against  a 
pledgor  for  the  purpose  of  showing  that  certain  stocks  were  sold  as 
directed  by  a  power  of  attorney  executed  by  him,  the  date  of  the  sale, 
and  the  price  realized,  if  the  secretary  who  kept  such  books  ia  still  Ut- 
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ing,  and  might  be^  bat  b  not»  called  to  testify  regarding  the  trauBiustioi, 
though  the  stock  ezohange  waa  by  the  power  of  attoraey  oonetitated  an 
agent  of  the  pledgor  for  the  parpoae  of  making  the  sale. 

KtXDBNOS.  —  DlOLARATIONS    AND    ADMISSIONS    OV    AN    AOBNT    as    tO   past 

transaetions  do  not  bmd  his  principal,  and  are  not  admissible  as  evidence 
against  him. 
Damaocb,  Mbasukn  or,  toa  OoNTXiunoN.  —  If  there  is  a  wrongful  eon* 
▼ersion  of  stock  by  a  pledgee,  the  proper  measare  of  damages  therefor 
is  the  ralne  of  the  stock  at  the  time  of  the  eonrersion,  with  interest 
thereon  from  such  time;  but  the  jury  may,  in  their  diseretton,  if  they 
think  the  justice  of  the  case  requires  it,  give  the  highest  ralne  off  the 
aloek  ai  any  time  between  the  eoarersioo  and  the  trial. 

Action  against  B.  J.  Terry  upon  a  promiasory  note  payabla 
to  the  cashier  of  the  bank.  The  defendant  pleaded  as  a  set- 
off that  fifty  shares  of  stock  of  the  Edison  Blectrio  Company, 
of  the  value  of  fire  thousand  dollars,  had  been  sold  by  defend- 
ant and  converted  to  its  own  use,  also  failure  of  consideration, 
in  that  the  note  sued  upon  was  given  for  such  stock,  which 
was  not  delivered  to  defendant,  and  finally,  by  way  of  coun* 
terclaim,  that  the  said  shares  were  held  as  collateral  security 
for  the  payment  of  the  note,  and  had  been  sold  without  au- 
thority and  converted  to  plaintiff's  use.  At  the  trial,  there 
was  evidence  tending  to  prove  that  the  stock  had  been  sold 
without  giving  the  pledgor  notice,  and  subsequently,  that  a 
sale  thereof  had  been  made  after  notice  and  the  proceeds  ap- 
plied to  the  payment  of  the  debt  secured.  The  jury  was  in- 
structed that  ^*if  there  was  a  wrongful  conversion  of  the  stock 
of  the  plaintiff,  then  a  proper  measure  of  the  defendant's 
damages  on  account  of  said  oonversion  would  be  the  value  of 
the  stock  at  the  time  of  the  conversion,  with  interest  thereon 
from  the  time  of  the  conversion  to  the  time  it  was  applied  as 
a  credit  on  defendant's  note;  but  the  jury  may,  in  their  dis- 
cretion, if  they  think  the  justice  of  the  case  requires  it,  give, 
in  case  of  such  wrong,  the  highest  market  value  of  the  stock 
at  any  time  between  the  conversion  and  the  trial.**  The  de- 
fendant asked  for  the  following  instructions,  which  were 
refused:  1.  ''If  the  jury  find  that  the  plaintiff  converted  the 
defendant's  stock,  and  that  the  value  of  said  stock,  with  the 
dividends  thereon  added,  amounts  to  more  than  the  balance 
due  on  the  note,  the  jury  should  say,  *  We,  the  jury,  find  for 
the  defendant  against  the  plaintiff,  and  assess  his  damages  at 

$ .' "     2.  "  The  purchase  of  Terry's  stock  by  plaintiff,  and 

having  the  certificates  for  the  same  canceled  on  the  books  of 
the  Edison  Electric  Light  and  Illuminating  Company,  and 
reissued  to  White,  was  a  conversion  of  the  stock  by  plaintiff.'* 
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8.  "The  transfer  of  the  R.  J.  Terrj  stock  to  P.  8.  White  oper- 
ated as  a  discharge  of  said  stock  from  the  pledge  as  collateral, 
and  reinvested  Terry  with  the  right  and  title  to  said  stock.'^ 
4.  ^  The  evidence  in  the  case  fails  to  show  that  the  defend- 
ant's stock  was  sold  in  accordance  with  the  power  of  attorney 
givon  by  him."  6.  "If  the  jury  believe  that  plaintiff  con- 
verted the  defendant's  stock,  then  they  may  charge  defendant 
[plaintiflT?]  with  the  highest  market  price  shown  by  the  proof, 
and  also  the  dividends  shown  by  the  proof,  if  any  shown  to 
have  been  paid  on  said  stock,  and  this  amount  should  be  set 
off  against  the  note;  and  if  there  is  a  balance  over  after  pay« 
ing  the  note,  the  verdict  should  be  for  the  defendant."  6. 
**The  court  charges  the  jury  to  find  for  the  defendant,  if  they 
believe  the  evidence."  7.  '^If  the  jury  believe  from  the  evi- 
dence that  there  was  no  consideration  for  the  note  sued  on, 
ihey  will  find  for  the  defendant" 

l4in€  and  WhiU^  for  the  appellant 

Cabanin  aivi  Wealdey^  and  Mountjoy  and  Towiinmn^  for  the 
respondent 

CoLBM an,  J.  The  aaeignments  of  error  present  no  question 
which  brings  before  us  for  consideration  any  ruling  of  the 
court  upon  the  pleadings.  The  contention  that  the  note  sued 
upon  was  without  consideration,  or  that  it  was  given  with  the 
privilege  to  cancel  the  same  within  ninety  days,  is  without 
merit  The  proof  shows  that  the  Edison  Bleotric  Illuminat- 
ing Company  received  from  the  bank  the  money  for  which 
the  note  was  given,  and  in  consideration  thereof  fifty  shares  of 
its  stock  was  issued  in  the  name  of  the  defendant  E.  J.  Terry, 
and  numbered  26  and  27,  each  for  twenty-five  shares.  The 
first  note  was  made  in  June,  1887,  renewed  and  extended,  with 
the  interest  added,  in  September,  1887,  and  again  in  October, 
1887,  again  in  January,  1888,  and  again  in  April,  and  again 
in  May,  1888,  at  which  time  the  note  sued  upon  was  executed. 
The  certificates  of  stock  were  indorsed  by  R.  J.  Terry  in  blank, 
were  attached  to  and  pledged  to  the  bank  as  collateral  to  se- 
cure the  payment  of  the  note,  and  afterwards  other  collaterals 
were  pledged  to  further  secure  the  payment  of  the  note.  In 
July,  1888,  R.  J.  Terry,  in  writing,  constituted  and  appointed 
R.  D.  Johnston,  who  was  the  president  of  the  bank,  his  attorney, 
to  sell,  through  any  stock-broker  ho  might  select  on  the  Stock 
Exchange,  the  fifiy  shares  of  stock  pledged,  the  proceeds  to  be 
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applied  to  the  note.  A  mere  statement  of  the  haiM  is  a  suffi- 
cient answer  to  these  two  grounds  of  contention. 

It  is  next  contended  that  the  pledgee  was  guilty  of  a  con- 
version of  the  stock  pledged.  The  pledgee,  without  notice  to 
the  pledgor,  sold  the  stock  hypothecated,  and  Frank  S.  White 
was  reported  as  the  purchaser.  The  original  certificates,  Nos. 
26  and  27,  were  surrendered,  and  new  certificates  issued  in 
the  name  of  Frank  S.  While,  numbered  89  and  90.  These  cer- 
tificates were  indorsed  in  blank  by  White,  and  remained  in 
the  possession  of  the  bank.  The  proof  showed  that  White 
never  paid  anything  for  the  certificates,  or  claimed  them;  that 
his  name  was  merely  used  by  the  bank  as  a  convenience,  in 
order  to  effect  a  sale  of  the  stock,  and  that  the  bank  was  the 
real  purchaser.  After  this  sale,  the  pledgee,  learning  that  a 
sale  of  the  pledge  could  not  be  legally  made  without  notice  to 
the  pledgor,  notified  R.  J.  Terry,  in  writing,  of  the  intention  to 
sell  the  stock.  The  proof  shows  that  the  bank  held  the  cer- 
tificates of  stock  all  the  time  they  were  in  the  name  of  White, 
and  during  this  time  it  was  in  the  power  of  the  bank  to  return 
the  stock  to  the  pledgor  upon  the  payment  of  the  note  to  se- 
cure which  the  stock  was  hypothecated. 

In  the  case  of  Day  v.  Holmes^  103  Mass.  306,  it  was  held, 
that  where  there  was  no  contract  of  sale  of  the  stock,  no  money 
or  other  consideration  paid  or  agreed  to  be  paid  therefor  by 
the  transferee,  and  the  stock  was  taken  back  by  indorsement 
in  blank  from  the  transferee,  so  that  the  stock  remained  under 
the  control  of  the  pledgee,  ready  for  delivery  to  the  pledgor 
0  1  payment  of  the  note,  there  was  no  conversion;  and  the 
same  rule  was  declared  in  Fay  v.  Grayj  124  Mass.  600.  To 
constitute  a  conversion,  there  must  be  a  tortious  detention  of 
the  property  from  the  owner,  or  its  destruction,  or  the  exclu- 
sion or  defiance  of  the  owner's  right,  or  a  withholding  of  the 
possession  under  a  claim  of  title  inconsistent  with  that  of  the 
owner:  Conner  v.  AUen,  33  Ala.  516;  TkweaJt  v.  StampB,  67 
Ala.  98;  Penny  v.  State,  8S  Ala.  106. 

The  evidence  shows  that  the  pledgee  recognized  the  stock 
to  be  that  of  Terry,  subject  to  the  hypothecation,  although  the 
certificates  were  issued  in  the  name  of  White.  The  notice 
given  of  the  intended  sale  of  the  stock  on  the  Stock  Exchange 
was  a  recognition  of  the  right  of  the  pledgor.  Whether  these 
facts  were  proven  or  not  was  properly  left  to  the  jury.  The 
dealings  of  the  bank  in  regard  to  the  hypothecated  certificates 
of  stock,  the  credits  entered  on  the  note,  were  entered  on  the 
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books  of  the  bank.  The  evidence  shows  that  the  pledgor  waa 
a  stockholder  in  the  bank,  a  member  of  the  finance  commit* 
tee,  and  a  director  at  the  time  and  for  some  time  after  the 
hypothecation  of  the  stock.  We  must  presume  he  had  access 
to  the  books,  and  knew  the  condition  of  his  note  and  collater- 
als,  at  least  so  long  as  he  held  this  relation  to  the  bank. 

There  is  no  difficulty  in  tracing  the  stock  originally  issued 
by  the  Edison  Electric  Light  Company  in  the  name  of  R.  J. 
Terry  to  its  present  holder,  James  U.  Little.  The  stock- 
book  of  the  company  shows  that  Nos.  26  and  27,  of  twenty- 
five  shares  each,  were  issued  to  R.  J.  Terry.  The  stock-book 
further  shows  that  the  certificates  representing  these  numbers 
were  returned  and  canceled,  and  the  same  stock  was  reissued 
to  White  as  Nos.  89  and  90;  that  these  were  returned  and 
canceled,  and  reissued  as  101  and  102  to  E.  W.  Rucker,  and 
101  and  102  canceled,  and  reissued  to  James  H.  Little,  the 
present  holder,  as  106  and  107. 

The  evidence  tended  to  show  that  between  the  hypotheca- 
tion of  the  stock  and  the  trial  the  value  of  the  stock  varied 
from  thirty  cents  to  par,  and  defendant  claimed  as  a  set-oflf 
the  highest  market  value.  As  evidence  tending  to  show  that 
the  stock  was  sold  on  the  Stock  Exchange  as  directed  by  the 
power  of  attorney  of  the  pledgor,  and  the  date  of  the  sale,  and 
the  price  at  which  the  stock  was  sold,  the  plaintiff  introduced 
in  evidence  the  books  of  the  Stock  Exchange  in  which  was 
recorded  the  sales.  It  was  shown  that  Louis  Frierson  was 
the  secretary  of  the  company,  that  the  entries  were  in  his 
handwriting,  and  that  he  was  alive  and  in  the  city,  and  no 
showing  was  made  to  account  for  his  absence.  It  was  testiHed 
that  the  book  was  the  regular  stock-book  of  sales;  that  it  was 
eorrectly  kept,  and  the  entries  in  the  handwriting  of  the  sec- 
retary. Upon  this  proof,  the  books  were  admitted  as  evidence, 
against  the  objection  of  the  defendant  The  exception  pre- 
sents for  decision  the  question  of  the  admissibility  of  the 
books  of  a  private  corporation  as  original  evidence  against 
third  persona  upon  such  preliminary  proof  as  was  made  in 
this  case. 

It  has  been  declared  that  an  exception  to  the  general  rule 
that  the  best  evidence  must  be  produced  obtains  in  the  case 
of  public  writings,  as  it  would  be  improper  to  permit  them  to 
be  transported  from  place  to  place.  The  Bank  of  the  State  of 
Alabama  and  its  branches  are  the  property  of  the  public,  and 
there  can  be  no  doubt  that  its  books  are  public  writings,  and 
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ai«  within  tbe  rale:  Ommford  ▼.  BmnO^  Ami,  8  Ala.  90. 
Mr.  Wharton  says  bank-booln  are  admiarible  aa  showing  a 
prima /tM«  case  againut  the  bank,  by  nrhom  the  entries  are 
made,  and  a  party  dealing  with  the  bank,  so  far  as  he  haa 
made  the  pereon  making  the  entries  his  agent  Entries  made 
by  strangers,  howoTer,  without  ^e  knowledge  of  the  liti- 
gants, oannot  be  received  as  against  other  of  the  litigants. 
Ordinarily,  bank-books  are  not  eridenee  in  suits  to  which 
the  bank  is  not  a  party,  without  proving  such  books  by  the 
clerk  who  made  the  enii^y,  if  within  prooees,  or  proving  his 
handwriting,  if  he  is  outside  of  process:  2  Wharton  on  Evi- 
dence, sec.  118L  At  common  law  tbe  admissibility  of  the 
books  of  the  corporation  depended  upon  the  nature  of  the  acts 
recorded.  If  they  were  obviously  of  a  pnblic  character,  and 
the  entries  made  by  a  proper  oflScer,  they  will  be  received  in 
evidence  for  or  against  the  corporation:  2  Taylor  on  Evidence, 
sec.  1781.  But  the  author  does  not  extend  the  rule  to  acts 
of  a  private  character,  where  the  corporation  is  not  a  party. 
In  Morawetz  on  Private  Corporations,  sec.  40,  it  is  said  that 
the  books  of  a  corporation  are  sdmissible  against  the  oonw 
pany  and  its  members  only  on  the  principle  that  they  are 
admissions;  they  are  not  evidence  against  strangers.  The 
same  author  declares  that  it  is  well  settled  that  the  stock- 
books  are  admissible  as  independent  evidence  to  show  who 
are  the  stockholders  of  a  company,  although  he  adds  **  it  is 
difficult  to  support  it  by  any  principle  of  common  law**:  Sees. 
76,  76.  The  Stock  Exchange  is  a  private  corporation,  and 
the  weight  of  authority  and  the  better  rule  is,  that  the  entries 
in  its  books,  as  independent  evidence  against  third  persons, 
must  stand  upon  the  same  footing  as  entries  made  in  the 
books  of  companies,  partnerships,  and  individuals. 

In  the  case  of  Union  Bank  v.  Knapp^  3  Pick.  96,  reported 
in  15  Am.  Dec,  after  reviewing  many  authorities,  in  a  note 
on  page  195  the  conclusion  reached  was  declared  to  be,  that 
original  entries,  made  in  the  regular  course  of  the  business  by 
a  third  person,  and  in  some  jurisdictions  by  the  party  in  in* 
terest  himself,  are  admissible  in  evidence,  after  his  death, 
insanity,  or  absence  from  the  state,  upon  proof  of  his  hand- 
writing. If  the  person  who  made  the  entries  is  alive,  and 
within  reach  of  the  process  of  the  court,  he  must  be  called  ta 
authenticate  them.  In  the  case  of  Elliotl  v.  Dyehey  78  Ala. 
157,  it  was  held  that  *'  when  a  witness  is  shown  to  be  dead, 
or  beyond  the  jurisdiction  of  the  court,  written  entries  and 
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memorials  of  a  tianaar^tion,  entared  in  the  uaaal  caurae  of 
bustoeas,  and  which  ara  ahowa  to  be  in  the  handwriting  of  the 
absent  or  deceased  witness,  and  purport  or  ara  ahaiwn  to  have 
been  made  at  or  about  the  time  of  aooh  aUifMl  iranaactaon, 
are  admissible  in  evidence  in  any  issue  involving  the  trans- 
aetioQ  to  whioh  they  celatew"  The  OMaef  Haafsrt  v.  KMy, 
81  Al*.  aia^  is  to  the  same  eAct 

If  ia  hiaistod  that  IL  J,  Tony  dbeeted  ftat  the  Stock  Bx- 
change  should  sell  the  stock,  and  finr  this  purpose  the  Stock 
Exchangia  waa  hia  agsnL     The  power  of  aftloroey  of  the 
pledgor,  in  which  ha  diiaetad  thai  tbaatoek  sfao«ld  be  sold  by 
the  atodL  lbRkang%  for  the  pwrpasea  of  a  sale,  aMde  the 
StoA  Bxcbange  his  agent,  and  it  is  argued  that  Terry  is 
bound  by  the  entries  in  the  stock-book,  as  admissions  made 
by  an  agent    The  only  ground  upon  which  the  entries  could 
be  admissible  aa  the  declarations  aod  admiasiona  of  an  agent 
binding  upon  the  principal  ia,  that  they  were  explanatory  of 
some  contemporaneous  act  within  the  scope  of  his  authority, 
forming  part  of  the  m  ffettm.    It  is  well  settled  that  the  ad- 
miasiona of  an  agent  as  to  bygone  traosactiona  do  not  bind 
hia  principal:  Srod/ord  ▼.  Hrnggtrtiiy^  11  Ala.  701;  Alabama 
He  R.  JL  Ce.  v.  Jiawfa,  72  Ala.  117;  47  Am.  Rep.  409;  S  Brick- 
eirs  Digest,  p.  26,  sees.  107, 108;  Western  Vhion  Tel.  Co.  v. 
IPay,  83  Ala.  554.    The  declarations  and  admissions  them* 
■elves  are  not  competent  aa  independent  evidenes  to  prove  they 
were  made  contemporaneooaly  with  the  act,  or  to  show  they 
were  ret  geaUe.    This  must  be  proven  by  evidence  cMunde. 
Tbe  witness  Embrey,  by  whom  the  preliminary  proof  in  re- 
gard to  the  books  was  made,  did  not  pretend  to  testify  that  he 
saw  the  entriea  made,  or  knew  when  they  were  made.    His 
evidence  on  this  point  was,  that  he  did  not  keep  the  books, 
but  that  Louis  Frierson,  the  secretary,  kept  them.    The  proof 
showed  that  Louis  Frierson  was  alive,  and  within  the  juris- 
diction of  the  court,  and  his  absence  was  not  accounted  for. 
The  admission  of  the  book  was  clearly  erroneous. 

The  charge  of  the  court  in  regard  to  the  measure  of  dam- 
ages  is  fully  sustained  by  the  authorities:  Linam  v.  lUevee^  68 
Ala.  89;  Bwke  v.  Hubbard,  69  Ala.  884. 

The  rulings  of  the  court  as  to  the  consideration  and  validity 
of  the  note,  and  the  conversion  of  the  stock  by  plaintiff,  as 
embodied  in  the  charges  given  and  refused,  applicable  to  the 
evidence  before  the  jury,  are  in  accord  with  the  principlea 
of  law  herein  declared. 
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For  the  error  in  admitting  in  evidence  the  book  of  sales  ef 
the  Stock  Exchange  Company,  without  first  laying  a  sufficient 
predicate,  the  cause  must  be  reversed* 

Reversed  and  remanded. 

Trovxk — C0RTXB8TON  ~  What  CoNSTTnrrn.  ^  GonTenion,  to  mistaia. 
trover,  rnnst  be  a  deetraction  of  the  plaintiff '1  property,  or  eoine  unUwfal 
interference  with  his  nee,  enjoyment,  or  dominion  over  it,  or  a  withholding 
of  possession  nnder  a  claim  of  title  inoonffist^nt  with  the  title  of  the  owner: 
Boiling  T.  Khrbff,  90  Ala.  215;  24  Aul  St  Rep.  789,  and  extended  note;  Mo 
PIvUra  V.  Page,  83  Me.  234;  23  Am.  St.  Rep.  772,  and  note;  HaU  ▼.  Ames^ 
2  T.  a  Mon.  143;  15  Am.  Deo.  150,  and  extended  note. 

Conversion  ov  Plkdokd  Stock  —  What  AMOumn  to:  Seo  KnXIman 
V.  Greaibaum^  92  CaL  4a3;  27  Am.  St.  Rep.  150;  and  awim  t.  WUmm,  90 
Cal.  126;  25  Am.  St  Rep.  110,  and  note. 

CoNVERSioir  ov  Plbdokd  Stock  — Damaov  vok.— The measnre of  dam- 
ages for  the  wrougfnl  conversion  of  delinquent  ptook  is  its  valne  at  the  time 
of  the  conversion,  or  within  a  reasonable  time  thereafter:  Budd  v.  MuUnomah 
etc  ^y  Cb.,  15  Or.  413;  3  Am.  St  Rep.  169.  See  also  WrigkL  v.  Bank.  110 
N.  Y.  237;  6  Am.  St  Rep.  856»  and  note. 

BviDBNOS  ~~  Books  or  P&ivatk  OoBPomATioirs  as.  —  Books  of  aooonnt  of 
a  corporation  are  not  of  themselves  competent  evidence  to  establish  the  lia« 
bility  of  a  director  to  the  corporation:  Rudd  v.  RtiUmtm.  126  N.  Y.  113;  22 
Am.  St  Rep.  816,  and  note.  In  an  action  on  an  oral  contract  of  insnranoe 
to  recover  for  a  loss  thereunder,  the  company's  book  of  entries  of  risks  taken, 
in  which  the  alleged  contraot  is  not  entered,  is  not  admissible  to  prove  thai 
there  was  no  contraot:  Sanborn  v.  FiremanC*  Ins,  Co,.  16  Gray,  448;  77  Am. 
I>eo.  419.  The  books  of  a  corporation  may  be  received  in  evidence  in  contro- 
versies between  the  members,  but  they  are  not  evidence  against  strangers: 
OommKmmMUh  v.  Woelpler,  8  Serg.  ft  R.  29;  8  Am.  Deo.  628^  and  nota. 

EviDBVCS  —  DsoLAKATiORB  OF  Aosra  AS  TO  Past  Acn  AS.  —The  daola- 
rations  of  an  agent  after  the  faet  to  which  his  anthority  extends  are  inadnus* 
sible  to  charge  his  principal:  WhU^ard  v.  Burekmyer.  1  Gill,  127;  39  Am. 
Dec  640,  and  note;  ReynokUr.  RowUy,  SRob.  (La.)201;38  Am.  Deo.  283;  AfM 
J9aiiikv./olliisomlMmGoiist404;  12Am.Deo.64S.  See  also  IwJemmihmtd 
sle.  JS.  A  Ox  T.  Mefkomadc.  Ox,  MTsz.  S77|  ft  An.  St  Rep.  44 
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Hull  v.  Statb. 

(V  Florida,  79.] 
OwriTuiiowAL  Law  —  Tax  Saues  —  Bxtbndino  Timb  ov  RcDEicrBion.  ^ 
A  pvrohaM  of  land  by  ft  private  party  at  tax  sale  is  a  contract,  which,  to* 
gether  with  the  right  of  redemption  therefrom,  is  goYemed  by  the  Uw 
In  force  at  the  time  of  the  tale,  and  the  time  for  redemption  can  neither 
be  ehortened  nor  extended  by  subeequent  legislation. 

WiUiam  B.  Lamar^  cUtomey-general^  for  tbe  plaintiff  in  error. 

W,  B.  OwerUy  for  tbe  defendant  in  error. 

Ranst,  C.  J.  The  fifty-fourth  section  of  the  General  Revenue 
Act,  approved  June  13,  1887,  chapter  8681,  Laws  of  Florida, 
authorized  any  person  claiming  land  sold  for  taxes,  or  any 
creditor  of  any  such  person,  to  redeem  the  land,  on  the  terms 
and  in  the  manner  therein  stated,  ^  within  one  year  next  suc- 
ceeding tbe  sale ";  and  the  fifty-seventh  section  of  the  same 
statute  enacted  that  on  the  presentation  of  the  certificate  of 
sale  to  the  clerk  of  tbe  circuit  court,  or  his  deputy,  **  after  the 
expiration  of  time  provided  by  law  in  this  act  for  the  redemp- 
tion of  land  sold  as  aforesaid,  unless  the  same  have  been  re- 
deemed, he  shall  execute  to  the  purchaser,  or  bis  heirs  or 
assigns,  a  deed  of  the  land  therein  described,  unless  it  sball 
be  shown  that  the  taxes  for  that  year  have  been  paid  before 
tbe  sale.'' 

In  the  case  before  ns,  J.  C.  Oreeley  bought  at  a  tax  sale 
made  by  D.  P.  Smitb,  as  t^x  collector  of  Duval  County,  on  the 
Af.'.t  day  of  August,  1890,  the  land  mentioned  in  the  proceed- 
ings, tbe  same  having  been  sold  for  the  collection  of  unpaid 
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fltate  and  county  taxes  assessed  for  the  year  1889.  Smith,  as 
such  collector,  issued  to  Greeley  the  usual  certificate  of  sale, 
Luaring  date  August  5,  1890,  and  afterwards  Greeley  assigned 
the  certificate  to  Rollins,  wIm),  on  the  tenth  day  of  November, 
1S9I,  presented  the  certificate  to  the  plaintiff  in  error,  clerk 
of  the  circuit  court  of  Duval  Courity,  and  demanded  that  he 
filiould  execute  and  deliver  to  liiiu  a  tax  deed  for  the  land,  in 
<accor(hince  with  law,  he  at  the  tame  time  tendering  to  the 
ch^rk  Ills  lawful  fee  for  such  deed.  The  clerk  refoied  to  issue 
t)ie  deed,  and  thereupon  Rollins  applied  to  the  judge  of  the 
fourth  circuit  for  a  writ  of  mandamu$  to  compel  him  to  iftsue  it 

The  provisions  of  the  seventh  and  eighth  sections  of  a  stat- 
ute approved  June  10,  1891,  and  entitled  "  An  act  to  provide 
for  certifying  lands  to  the  comptroller,  upon  which  taxes  have 
not  been  paid  for  the  redemption  thereof,  and  for  the  forfeit- 
ure and  sale  of  lands  not  redeemed  *'  (chapter  4011  of  the  stat- 
ute8)^are  the  sole  defense  made  by  the  clerk  to  the  writ  of 
mandamia  issued  by  the  judge. 

The  effect  of  preceding  eectione  of  this  etattile  is,  that  after 
♦he  first  day  of  January,  1892,  there  should  be  no  sales  of  laiuls 
for  either  state  or  county  taxes,  and  that  the  tax  collectors  of 
<ite  several  counties  should  open  their  books  for  the  collection 
of  taxes  on  the  first  Monday  in  November,  1891,  and  close 
them  on  the  first  Monday  in  April,  1892,  and  do  likewise  for 
each  succeeding  year,  and  when  they  shall  have  closed  their 
hoc»ks  "as  now  or  herein  provided,'*  H  shall  not  be  lawfiii  for 
them  to  receive  further  moneys  remaining  due  for  taxes  <fn 
land.  All  lands  upon  which  taxes  have  not  been  paid  are 
then  to  be  certified  to  the  comptroller  and  clerks  of  the  cir^ 
cuit  court,  and  the  comptroller  is  required  to  make  publication 
within  one  year  of  all  lands  so  certified  to  him,  except  such 
as  may  have  been  redeemed  before  such  publication  or  are  not 
subject  to  taxation.  Redemption  in  the  oflices  of  the  cc  mf  * 
troller  and  clerks  of  the  circuit  court  are  then  provided  for, 
and  the  state's  title  to  all  lands  not  redeemed  at  the  expira- 
tion of  two  years  from  such  certification  becomes  absolute,  and 
the  lands  are  to  be  placed  on  sale  by  the  state,  subject,  how- 
ever,  to  the  right  of  redemption  at  ai\y  time  after  the  expira- 
tion of  the  two  years  from  the  certification,  if  the  land  has 
not  been  sold  by  the  state. 

Tlie  seventh  and  eighth  sections  are  as  follows:  — 

**iS<^(?.  7.  No  deeds,  as  now  provided  by  law,  shall  issue 
upon  any  tax  certificate  now  outstanding,  for  two  years  from 
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tfie  paatagtof  UiaAdt;ftad«)f  ptiwnorpeTvoiiBirliaMlatids 
ma  J  haye  JMMlofiira  bten  .aokl  fer  taaeB,  and  4o  vkick  tax 
daifa  •hall  not  Jum  bwn  ksued  at  the  lane  «f  tlM  paaaii^of 
this  md^  ihall,  at  Mmj  4ian  vtihki  Awo  jtan  tem  ^  f>u«lie 
ef  thiB  ac^  haire  Iha  ofj^  la  Mdaav  aaid  laada  bf  takiiig  ibe 
atepe  Mm  piDmUd  hy  Um  fiv  tfaa  ladamytioa  of  landa  imm 


"Bae.&  TaKdaidB«aalllaniitipiiiwhiabtazMrtifie«lM 
anajr  ba  aanr  miMmmHim^^  and  mhiA  ahaU  aot  liara  hats  ta- 
4mmmd,mBpmmiai  in  jartiaa  7, afaaU,  at  tfai  aryiratfna  af 
•w»jMia  final  <bapMH«i<iffldi  aol,  Imm  aa  faoTidad  hj 
law  «l  ilia  iti»a  of  Ake  faawjf  af  ihis  aoL^ 

TbesiathaDatiaa  ptoaklptibr  tha  giadiiig  and  pooii^'Of 
an  laadsio  vUditb0SkitaaMi7aafuiaD  ittla  oaderiUwaot; 
aad  ika  tiath  teoliQD,  <ir  ai«  aidaW  tlia  ama  aad  iha  d«ad  of 
aoMafaaoaaf  ihoia  sold*  Tha  eteimitli  aaotian  nipedb  all 
lawa  aad  parts  af  Java  in  ao  liur  aa  thay  tmaf  te  im  aanfliet 
with  11m  aet;  aad  11m  tMlfiii  aaction  ia,  .that  ilieMi ''slu^ 
eoaatraed  inaonoeclioa  with  the  Oaaaml  S«<ranae  Iamt,"  — 
aBchaa4atata<e.40lO)ltavif«  tmapaaasdat  tiiaaaaMaaa- 
aiop  <rf  the  IggialaUtr^  and  appauaad  an  theaamedajr. 

Tha  If  uaatuNi  fnaaentad  ior  mxxr  daciabQ  is  tha  veUditj  af 
tfaaaat  af  1891,  ahaptar  4011,  tn  aofar  as  it  pnpMea  Id  «k- 
tend  tha^kaaibritademptiaBaf  Aha  ptnrahaaeaiada  ^Oiaalaf 
at  ibaiax  aala  af  A««nei  S,  188a  U  m  aaataadad  by  liie 
lalator  that  4haafeatafa  ia,  haih  (U  to  hitfMalf  aad  ftaiQiimlaf, 
anoonalitatkiial  and  md«  /or  Aha  raaaoa  Ahai  U  Tialataa  the 
aonAnacA  of  tha  aala. 

Tha  nflfata  af  fimekf  ^uid  hia  aaa^nae  ane  oaniraotaal.  aad 
aai^aalaEfesaiViUfeAKMi  Botml  w.  MimJtk,  140  U.fi.«S4, 
a  BiaHtrr  af  aitro  p«Uic  aagalalian  <or  poLk^,  aora  ntena  imai- 
ior  of  kflL  iQsaday'a  ti^bta  araae  in  a  aontcaet  of  bariyain  and 
aafe.  TbB  land  ataa  oicaad  tar  aala  by  tfaeatata,  thrau^h  its 
afficU  afimii  the  tax  icolieetor  of  jDaval  Gountf.iUAdaraataA- 
aile,  thavattdityaf  vhachianotiiDpaadMd,,and  aoaaipUaaee 
with  wbaae  aaaaatial  profBahna  aa  to  aawaemant  aad  sale  is 
asA  t^naittioned,  aaan  tf  it  be  that  the  aippaUant  eoold  tatae 
hoth  ar  eUher  af  aach  qaastions  ia  ihie  preoeediag.  Tha  land 
wasaftned  for  aala  nader  the  tBrmaiand  oandttiaaa  preaoribed 
by  iteasA  of  1887,  ohapterSfiSl,  and  one  of  these  waa,  that 
tha  pBTohaser  dKmld  bave  a  deed  ff  eopyeyaage  of  the  land, 
-ankiaa  the  acme  ahoodd  be  redeeaned  witihiUD  aoe  yaaf  next 
saeoeeding  the  aale,  by  making  tha  payments  praaoribed. 

AM.  8t  Kbp..  Vox.  XXX.  ~  7 
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Greeley,  on  this  offer  being  made  at  public  outcry,  bid  for  the 
land,  and  his  bid  was  accepted,  and  he  having  paid  the 
amount  required  by  law,  the  formal  certificate  evidencing 
the  sale  to  him,  and  stating  that  he  would  be  entitled  to  a 
deed  if  the  land  should  not  be  redeemed  within  a  year,  was 
issued  to  him.  The  entry  into  the  agreement  was  the  act  of 
the  parties.  The  state  offered  the  land  for  sale,  Greeley  vol* 
untarily  made  a  lawful  bid,  and  the  bid  was  accepted  and 
then  complied  with.  It  was  a  contract  between  the  state  and 
Greeley,  and  its  terms  were  embodied  in  the  law  then  in  force: 
State  Y.  FoUy^  80  Minn.  850.  The  terms  of  the  contract,  in 
so  far  as  the  rights  of  the  purchaser,  and  the  duties  or  ob- 
ligations of  the  state,  are  to  be  found  in  the  law  authorizing 
the  sale,  or  under  which  it  was  made.  '*  But,"  says  Judge 
Taney,  speaking  for  the  supreme  court  of  the  United  States  in 
Branson  y.  KinzUj  1  How.  311,  315,  "the  mortgage  given  to 
secure  the  debt  was  made  in  Illinois  for  real  property  situated 
in  that  state,  and  the  rights  which  the  mortgagee  acquired  in 
the  premises  depended  upon  the  laws  of  that  state.  In  other 
words,  the  existing  laws  of  Illinois  created  and  defined  the 
legal  and  equitable  obligations  of  the  mortgage  contract"; 
and  in  CargiU  v.  Power,  1  Mich.  369,  the  decision  was,  that 
the  law  in  existence  at  the  time  a  mortgage  was  executed  and 
delivered  was  a  part  of  the  contract.  The  obligation  of  a  con- 
tract consists,  observes  the  supreme  court  of  the  United  States, 
in  its  binding  force  upon  the  party  who  makes  it.  This  de- 
pends on  the  laws  in  existence  when  it  is  made;  these  are 
necessarily  referred  to  in  all  contracts,  and  form  a  part  of 
them,  as  a  measure  of  the  obligation  to  perform  them  by  the 
one  party  and  the  right  acquired  by  the  other.  There  can 
be  no  other  standard  by  which  to  ascertain  the  extent  of 
either  than  that  which  the  terms  of  the  contract  indicate  ac- 
cording to  their  settled  legal  meaning;  when  it  becomes  con- 
summated, the  law  defines  the  duty  and  the  right,  compels 
one  party  to  perform  the  thing  contracted  for,  and  gives  the 
other  a  right  to  enforce  the  performance  by  the  remedies  then 
in  force:  McCraeken  v.  Hayward,  2  How.  608.  In  the  case  of 
the  sale  of  land  for  taxes,  whicli  can  be  authorized  only  by 
the  state,  and  to  which  the  right  of  redemption  is  a  custom- 
ary, if  not  inseparable,  feature,  defining,  if  not  limiting,  the 
rights  of  the  purchaser  and  continuing  those  of  the  default- 
ing owner,  it  is  to  the  law  existing  at  the  time  of  the  sale  that 
one  reasonably  must,  and  to  it  only  that  one  naturally  would. 
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look  to  ascertain  the  period  of  redemption  and  the  rights  of 
the  purchaser  as  to  title  and  possession.  The  right  of  re- 
demption from  a  tax  sale  is  governed  by  the  law  in  force  at 
the  date  of  the  sale:  MerriU  v.  Dearing^  82  Minn.  479.  That 
the  obligation  of  a  contract  to  which  the  state  is  a  party  is 
protected  from  violation  by  the  state  is  settled  law:  Cooley's 
Constitutional  Limitations,  274,  275,  and  note  2;  Fletcher  v. 
Peck,  6  Cranch,  87;  DavU  v.  Gray,  16  Wall.  203. 

That  the  extension  of  the  time  for  redemption  prescribed 
by  the  act  of  1887  —  one  year  next  after  the  sale  —  to  two 
years  from  the  passage  of  the  act  of  1891,  or  in  other  words, 
from  a  day  in  August,  1891,  to  one  in  June,  1893,  is  a  mate« 
rial  impairment  of  essential  rights  guaranteed  to  Qreeley  by 
the  contract  of  sale,  and  a  positive  diminution  of  the  duty 
imposed  by  the  contract  upon  the  state,  seems  to  our  minds 
undeniable,  in  the  light  of  natural  justice  and  common  reason. 
By  the  contract  right  to  a  deed  it  was  intended  and  implied 
that  upon  obtaining  the  deed  he  should  have  the  immediate 
right  to  the  ownership  and  exclusive  possession  and  use  of 
the  land,  with  all  the  beneficial  incidents  of  such  ownership. 
This  right  to  have  a  deed  after  the  fifth  day  of  August,  1891, 
and  the  rights  incident  thereto,  were  obligations  of  the  con- 
tract, and  to  postpone,  against  the  will  of  the  purchaser  or  of 
his  assignee  the  enjoyment  of  such  rights  for  even  a  day,  or 
the  shortest  period,  to  say  nothing  of  a  period  of  nearly  two 
years,  and  this,  too,  for  the  purpose  of  offering  to  the  owner,  or 
a  creditor,  during  the  time,  the  privilege  of  redeeming,  if  he 
shall  see  fit  to  exercise  it,  is  a  vital  and  patent  impairment  of 
such  obligation.  This  view  is  fully  sustained  by  satisfactory 
authority.  Judge  Cooley,  in  his  Constitutional  Limitations, 
291,  expresses  himself  as  follows:  So  a  law  is  void  which  ex« 
tends  the  time  for  the  redemption  of  lands  sold  on  execution 
or  for  delinquent  taxes  after  the  sales  have  been  made;  for  in 
such  a  case  the  contract  with  the  purchaser,  and  for  which  he 
has  paid  his  money,  is,  that  he  shall  have  title  at  the  time 
then  provided  by  law;  and  to  extend  the  time  for  redemption 
is  to  alter  the  substance  of  the  contract  as  much  as  would  be 
the  extension  of  the  time  for  the  payment  of  a  promissory 
note.  And  the  same  author,  in  his  work  on  taxation,  says 
that  if  the  time  to  redeem  has  already  expired  before  the  pas- 
sage of  the  new  law,  it  is  manifest  sucli  law  can  have  no 
effect  upon  the  sale;  that  the  title  having  become  absolute, 
the  legislature  can  no  more  create  rights  in  the  land  in  favor 
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«f  Um  formar  oirner  than  U  oaa  is  Ikvor  Umuj  ^thar  penoa; 
but  if  tha  tinM  fer  redamptioa  hM  noi  expicad,  and  redarop-* 
tioQ  ia  atill  open  to  tha  o^raar,  tha  want  of  power  ia  Dot  ao  ea* 
tirelj  befoad  diipaia.  Obaarviag  that  in  one  ease  (6amW% 
Appiol^  33  Pa.  BL  94)  it  haa  bean  held  that  tha  tiiM  Ibr  ra- 
demptioo  might  be  extended  fiDm  one  to  two  year%  ita  lea- 
aoniag  being  baaed  on  the  liberal  cooatniotion  wfaieh  ahould 
be  put  upon  radeo^tieii  law%  he  atiU  halda  that  the  deeineae 
lo  the  oontrarj  are  baaed  on  leaaoDa  whieh  aie  eonduaiTe. 
''  Tbejr/'  he  aa]r%  **  plant  themaelvea  upon  the  prineipb  that 
theoMigation  of  the  eentraet  k  infioUblei  Now,  the  perohaee 
at  a  tax  aale  ia  clearly  a  contraot  it  ia  made  under  the  law 
aa  it  tlien  exieta,  and  upon  the  terma  pieaorifaad  hj  the  law. 
Noaubaaqnant  statntaean  import  new  terma  iota  theeontcaot^ 
or  add  to  thoae  before  expreaocid.  If  it  eoold  be  chuni^  im 
one  partaoular,  it  oould  be  in  all;  if  eol^jeot  to  l^alative  oon* 
t(«i  at  all,  it  ia  whelly  at  the  feg^lative  merej":  Cootey  en 
Taxation,  2d  edL,  Mi,  645.  In  Bobimmm  w.  iJem,  13  Wia. 
S4U  the  deciaion  waa,  that  where  land  hna  been  eold  for  taxe% 
under  a  law  whioh  provided  timt  the  owner  might  redeem  it 
within  a  apeeified  time  after  the  aale,  it  ia  net  in  the  power  of 
the  l^^ielatura,  by  a  aubaequent  aet,  although  paaaed  befom 
the  expiration  of  that  time,  to  extend  the  prifik^<tf  mdomp- 
tion  for  a  longer  period;  that  to  exten<l  it  would  impair  the 
obligation  of  the  contract;  and  that  an  act  propoaing  to  ex- 
tend the  time  of  redemption  doaa  not  afiect  the  righta  of  an 
amignae  of  a  tax  oertifieate  iaaaed  before  the  paaaage  of  the 
meU  although  the  aaaignmeot  waa  made  and  the  tax  deed  waa 
executed  after  the  paaaage  of  the  extending  act  and  in  the 
form  which  that  act  preaoribed.  In  SkU§  f.  MerhmaU.  26 
ICinn,  145,  land  waa  bought  in  by  the  atate  at  a  tax  sala^ 
and  the  comptroller^  pursuant  to  the  terma  of  the  law  iuh 
der  which  the  aale  waa  made,  aold  and  aaaigned  the  certifi- 
cate cf  aale.  After  thia  aasignment  waa  made,  the  iegislatuiw 
paaaed  an  act  requiring  eyery  penon  holding  a  tax  certifi- 
cate to  present  the  aame  to  the  county  anditer  at  leaet 
ninety  days  before  the  expiration  of  the  time  to  mdeam, 
and  the  auditor  to  notify  the  peniou  in  whose  name  the  land 
waa  assessed  of  the  time  when  the  period  of  redemption 
would  expire.  Hitchings,  the  assignee  of  the  oertifieate,  did 
not  comply  with  this  act|  and  the  relator,  the  adminietrator 
of  the  owner  of  the  land,  claimed,  as  a  consequence  of  thia 
omiaaion,  the  right  to  redeem.    It  was  held  that  legislatMm 
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•oald  Dot|  bj  anj  act  sabsequent  to  the  aistgnmenti  impair 
to  aoj  extent  the  right  acquired  by  the  araignee  to  the  fee- 
simple  of  the  land,  snbject  to  the  redemption  provisions  of  the 
law  under  which  the  tale  was  made,  and  that  the  enbeeque.it 
act  conld  not,  without  Tiolating  the  constitution,  be  applied  to 
a  case  where  the  right  under  the  sale  had  rested  in  any  per- 
•OQ»  other  than  the  state,  prior  to  its  passage.  The  doctrine 
iftnnounced  in  the  ease  of  Merrill  t.  Dearing^  32  Minn.  479,  is, 
thai  the  period  of  redemption  can  neither  be  shortened  nor 
extended  bj  legislation  subsequent  to  the  sale.  In  Forqneran 
T.  DonwMy^iyf.  Ya.  114,  the  decision  was,  that  a  purchaser  of 
a  part  of  h  tra'ei  of  land  at  a  sheriff's  delinquent  tax  sale, 
made  in  1860^'acc(uinfd  )5/  the  purchase,  payment  of  the  pur- 
ehaae-moneyy  and  delir^ry^'tct^e  purehaser  of  the  eheriff' s  re- 
ceipt therefor  the  right,  if  the  land  was  not  redeemed,  in  the 
manner  prescribed  by  a  designated  recHcn*6f  the  Virginia 
eode,  within  two  years  from  the  sale,  to  bbiain  a  de^d  in  the 
mode  and  manner  prescribed  by  other  sections,  #ilh  th6  fur^ 
ther  pririlege  to  the  owner  of  redeeming  after  the  expiration 
of  one  year  from  such  two  years,  if  no  deed  had  been  made  to 
the  purchaser;  that  the  right  so  acquired  grew  directly  out  of 
the  contract  of  sale  made  in  pursuance  of  the  law  under  which 
it  was  made;  that  the  right  was  an  equitable  right  or  interest, 
entitled,  on  the  failure  to  redeem,  to  ripen  into  a  full  legal 
title,  and  was  secured  by  the  provision  of  the  constitution  se- 
curing contracts  against  violations  by  legislation.  In  Dlhe' 
WMn  V.  Dikeman,  11  Paige,  484,  it  was  held  that  where  lands 
have  been  sold  for  taxes  or  assessments  during  the  existence 
\rf  a  law  which  entitled  the  purchaser  to  an  absolute  deed,  or 
to  a  lease  for  a  limited  term,  in  case  the  premises  were  not  re- 
deemed within  a  specified  time,  it  is  not  competent  for  the 
legislature  to  extend  the  time  for  redemption,  and  thus  to 
deprive  the  purchaser  of  the  right  to  the  possession  and  enjoy- 
ment of  the  premises,  without  providing  an  adequate  compen- 
sation to  the  purchaser  for  his  loss  of  the  use  of  the  premisea 
during  such  extension, "  when,**  says  Chancellor  Walworth  in 
this  case,  ''Storms  became  the  purchaser  of  the  premises  in 
question;  therefore,  if  these  assessments  were  valid  and  the 
•ale  regular,  his  contract  with  the  corporation,  under  the  sanc- 
tion of  the  law  of  the  state,  entitled  him  to  an  absolute  lease 
<rf  the  premises  at  the  end  of  the  two  years,  and  to  the  posses- 
sion and  use  of  the  same,  for  the  full  term  mentioned  in  his 
certificate  of  sale,  in  case  the  owners  of  the  land,  or  some  per- 


Digitized  by 


Google 


102  Hull  v.  State.  [Florida, 

son  for  them,  should  not  redeem  the  same  within  two  years, 
as  required  by  the  laws  then  in  force.  The  question,  then, 
which  arises  under  the  act  of  the  25th  of  May,  1841,  is,  whether 
it  was  competent  for  the  legislature  to  extend  the  time  for  re- 
demption, for  six  months  at  least,  beyond  the  two  years,  and 
thus  to  deprive  the  purchaser  of  the  possession  and  use  of  the 
premises  for  a  part  of  the  term  which  he  had  purchased  therein, 
without  any  compensation  whatever.  It  is  true,  the  fifth  sec- 
tion of  the  act  requires  an  additional  percentage  to  be  paid 
in  case  the  owners  shall  elect  to  redeem  within  six  months 
after  the  service  of  notice  upon  the  occupant^ ^  But  such 
owners  are  under  no  obligations  to  redeem;  /ind  there  is 
nothing  in  the  act  requiring  them.tcL^ay.th^  purchaser  the 
rent  of  the  land,  or  any  intersst'up^ft*  the  purchase-money, 
during  the  time  he  is  kept  outv  of  ^possession,  where  they  ne- 
glect or  refuse  jkt  tadeeiQ^tlie* premises  within  the  six  months. 
It  is  p^rfecl^jp^eyiiJetftl  therefore,  that  the  effect  of  such  a  law 
upoir.{h^  eights  of  a  prior  purchaser,  who  had  only  purchased 
a  term*  of  one  year  in  the  land,  would  be  to  deprive  him  of  the 
half  of  the  value  of  his  purchase,  in  case  the  land  should  not 

be  redeemed  at  the  end  of  six  months But  in  deciding 

upon  the  constitutionality  of  a  law  which  is  general,  and  which 
in  its  operation  may  totally  destroy  the  vested  rights  of  other 
persons,  I  am  not  at  liberty  to  declare  the  law  to  be  consti- 
tutional, merely  because  the  injury  to  one  of  the  parties  in  the 
particular  case  under  consideration  is  comparatively  small. 
For  if  the  law  is  constitutional  in  reference  to  tins  case, 
it  is  also  constitutional  in  reference  to  the  purchase  of  a 
term  of  two  or  three  years  only,  where  the  purchaser  wouldb 
probably  lose  the  entire  benefit  of  his  purchase,  and  the  whole 
amount  paid  for  the  term,  by  the  expiration  of  such  term  be- 
fore the  termination  of  the  chancery  suit." 

We  do  not  understand  Chancellor  Walworth  to  decide  that 
it  would  be  competent  for  the  legislature  to  extend  the  time 
for  redemption  against  a  purchase  made  before  the  passage  of 
the  extending  law,  even  if  such  law  provided  just  compensa- 
tion, but  that  he  was  merely  pronouncing  judgment  upon  the 
case  before  him,  including  that  of  the  absence  from  the  stat- 
ute of  the  specified  provisions  for  interest  and  rental.  We 
fail  to  perceive  the  principle  upon  which  the  vested  right  ac- 
quired in  the  property  through  the  contract  of  purchase  could 
be  taken  away  from  one  private  person  and  vested  in  another 
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fur  his  individual  use  or  private  purposeF,  even  upon  terras  of 
the  fullest  compensation. 

In  addition  to  these  tax  decisions,  there  are  others  of  con- 
vincing analogy.  In  Bronson  v.  Kinzie,  1  How.  311,  a  mort- 
gage contained  a  power  to  a  creditor  to  sell  on  breach  of  the 
condition,  and  thereby  pay  the  debt.  Tins  power,  when  given, 
was  valid  under  the  laws  of  the  state,  and  it  was  held  that 
laws  subsequently  passed,  giving  the  mortgagor  twelve  months 
to  redeem  the  property  from  the  purchaser  at  such  sale,  and 
prohibiting  the  sale  of  the  property  for  less  than  two  tliirds  of  . 
its  appraised  value,  so  altered  the  remedy  of  the  creditor  as 
to  impair  the  obligation  of  the  contract,  and  hen  3e  were  void 
as  to  such  mortgage,  and  a  sale  and  a  purchase  thereunder. 
Bee  also  McCracken  v.  Hayward^  2  How.  608.  Greenfield  v. 
Dorrisy  1  Sneed,  548,  adjudged  unconstitutional  and  void,  as 
to  sales  under  prior  deeds  of  trust,  a  statute  which  provided 
that  "in  all  sales  of  real  estate  thereafter  to  be  made  under 
execution  or  deed  of  trust  which  by  existing  laws  is  subject 
to  redemption,  if  the  debtor  is  permitted  by  the  purchaser  or 
his  assignee  to  remain  in  possession,  he  shall  not  be  liable  for 
rent  from  the  date  of  the  sale  to  the  time  of  redemption;  and 
if  the  purchaser  or  assignee  shall  take  possession  under  Ins 
purchase,  upon  the  redemption  by  the  debtor  he  shall  be  en- 
titled to  a  credit  for  the  fair  rent  of  the  premises  during  the 
time  they  were  in  possession  of  the  purchaser."  Carroll  v. 
Rossiier,  10  Minn.  174,  is  a  case  where,  in  1858,  and  where 
only  one  year  was  allowed  to  a  mortgagor  to  redeem  from  a 
mortgage  sale,  the  plaintiff's  grantor  mortgaged  to  the  de- 
fendant, and  in  1861,  when  a  mortgagor  was  by  law  allowed 
three  years  to  redeem  from  such  a  sale,  the  mortgage  was 
foreclosed  by  advertisement.  The  sheriff  who  made  the  sale 
gave  the  mortgagee,  who  was  the  purchaser,  a  certificate 
stating  that  the  purchaser  would  be  entitled  to  a  conveyance 
in  three  years  from  the  date  of  sale.  The  court  held  that 
right  of  redemption  was  governed  by  the  law  in  force  when 
the  mortgage  was  executed,  and  that  the  certificate,  nor  its 
acceptance,  did  not  affect  the  rights  of  the  parties.  See  ilso 
Ooenen  v.  Schroeder^  8  ^linn.  387.  In  Hilleberl  v.  PorteVy  28 
Minn.  496,  it  was  held  that  an  act  of  1878,  so  far  as  it  applied 
to  mortgages  executed  prior  to  its  passage,  and  required  to  be 
faid,  for  redemption  from  sales  under  the  powers  in  such 
mortgages,  a  greater  rate  of  interest  than  that  required  to  be 
paid  on  such  redemption  by  the  laws  in  force  at  the  time  of 
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the  axectilleii  of  foeh  mortgngeS)  itDpaini  tbefr  oUtgatioD,  and 
is  void.  It  is  proper  to  note  here  a  remark  in  the  oprnfon  of 
the  court  la  this  case  as  to  eertam  earKer  decisions  in  that 
state  whieh  might  bo  rel!e€^  on  as  conflicting  with  onr  Tiews: 
**  Stone  ▼.  BamMf  4  Mnni.  215  (998),  was  upon  a  sale  uiider  a. 
deeree  io  an  netion  to  foreclose,  and  ths  court  held  the  stat- 
ute regulating  redemptione  from  salev  umisr  decrees  in  force 
al  the  time  of  the  sale  controlled  the  rigfai  of  redemption* 
•  •  •  •  The  distinction  in  respect  to  rights  of  fediemption  be* 
tireen  sales  under  decrees  and  sales  under  powers  are  more 
Ibllj  and  clearly  made^  bj  the  opimons  in  ITeywatd  r.  Judd^ 

4  Minn.  876  (483) The  decision  ira»  foRowed  —  not 

beeauae  it  was  approred,  but  upon  tire  rule  of  stors  decisis  — 
iwioe,— in  Berthold  r.  Holman,  12  Minn.  83S;  98  Am.  Dec.  234; 
and  BerthoU  t.  Fox,  18  Minn.  601;  t7  Am.  Dec.  243.  It  ie 
impossible  that  any  property  rights  now  depend  on  that  de> 
cision,  and  for  that  reason  we  do  not  hesitate  to  express  our 
disapproral  ef  it." 

In  Oault^s  Appeal^  33  Pa.  St.  94,  which  Judge  Cooley  refers 
to  in  bis  work  on  taxation  as  one  sustaining  the  power  of  the 
legislature  to  extend,  by  subsequent  legislation,  the  period  of 
redemption,  the  passage  of  the  extending  act  intervened  the 
sale  and  the  execution  and  acknowledgment  of  the  deed.  The 
sale  was  made  by  the  sheriff  under  a  levari  facias  issuing  oiit 
of  a  court  in  which  the  judgment  had  been  entered  for  a  mu- 
nicipal paying  claim,  and  it  was  held  that  until  the  deed  wiis 
made  and  delivered  by  the  sheriff,  the  sale  —  which  was  re- 
garded to  all  intents  as  a  judicial  sale  —  was  liable  to  be  set 
aside  by  the  court  issuing  the  process,  and  to  which  it  was  re- 
turnable, and  in  which  the  deed  was  to  be  recorded,  and  that 
so  long  as  the  sale  was  in  fieri^  it  could  not  be  called  a  per- 
fected and  complete  sale.  The  court,  recognizing  the  rule  that 
the  obligation  of  no  contract  shall  be  impaired,  whether  it  be 
for  much  or  little,  yet  holds,  even  conceding  there  was  a  con- 
tract within  the  meaning  of  the  constitution,  that  the  several 
acts  under  consideration  constituted  a  system  of  remedies  for 
enforcing  the  taxation  power,  and  that  the  legislature,  whose 
power  to  regulate  taxation  was  absolute  and  exclusive,  and 
extended  to  seizing  and  selling  to  the  highest  bidder  the  citi- 
cen's  property  without  notice  to  him,  could,  in  the  exercise  of 
this  power,  and  as  a  part  and  parcel  of  such  system,  pass  the 
redeeming  act  as  one  of  the  necessary  means  to  the  constitu- 
tional end  of  enforcing  the  payment  of  taxes;  that  the  several 
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statutes  were  the  legislative  mode  of  attaining  that  oljeeti  and 
one  of  them  was  as  ooostitaliona]  a«  tbe  other. 

The  reasoning  of  this  deomoit  is  not  satisfactory  to  onr 
omdiK  If  it  bo>  Mvat  the  jfidieial  feature  of  the  statotorf  sys- 
tem sfaonld  dfstinguiBh  from  those  in  which  there  is  no  such 
feature,  then,  it  is  only  necessary  to  say  thai  this  £Mtare  is 
not  a  chaxacitfistia  o£  oor  system. 

Oar  cwieiusiop  ie,  that  the  eofvtrael  rights  acquired  by  Gree- 
ley under  his  purchase  would  be  violated  by  the  extension  of 
the  redemption  period  proposed  by  the  subsequent  statute, 
and  that  it  is  net  within  the  power  ot  the  legiehrtnrs  to  thus 
impair  them^  either  ae  aganrst  Chreeley  er  against  his  assignee, 
whether  such  assignment  was  made  befbre  or  after  the  extend- 
ing statute.  This  is  not  a  case  in  which  the  state  was  the 
purchaser  ai  the  tax  sale  and  hdd  the  certificate  at  the  time 
of  the  enactment  of  the  extending  statute,  and  subsequently 
transferred  it  The  rule,  or  the  effect  of  the  statute  of  1891, 
in  soch  a  case,  or  where  any  governmental  agency,  as  such, 
holds  the  certificate  at  the  passage  of  the  statute,  is  not  be- 
fore us  for  adjudication:  BMTd  ef  Comm*r9  t.  Luen$^  98  U.  8. 
108;  LtKros  v.  Board  of  Comwfrs,  44  lod.  624;  Etdex  PMie 
Board  V.  SHnUe,  140  U.  8.  334. 

The  judgment  is  affirmed. 

CwrrirmiowAL  Law.  —  iMPAianre  OBLfeineif  aw  OonnuoiB  sr  Ra> 
ompnoif  Laws:  See  notes  to  8eo^  v.  (Hbtont  79  Am.  D«o.  496»  and  SuiUmm 
T.  Beny,  4  Am.  St.  Re|K  1S2,  ae  to  the  ▼alidity  of  lawn  afliMitor  titlea  ae- 
fQired  oadar  jodioUl  ealea.  In  tti«  latter  note  refereaoe  ia  made  to  Freemaa 
OB  Kxeoatieo%  eea  315i  wbera  it  ia  eaid  that  lawa  operating  on  the  right  of 
reileRiptioBy  ae  where  the  right  to  redeem  from  ezeention  aales  ia  given  after 
tlie  creation  of  the  debt»  are  generally,  Imt  not  nniTerealiy,  anetaiaed.  In 
Tkomptim  V.  Skerrilt,  51  Ark.  463,  it  ia  held  that  the  right  to  redeem  landc 
from  a  tax  lale  depends  upon  the  statote  in  foroe  at  the  date  of  the  sale.  To 
eiteod  the  time  for  redemption  is  to  alter  the  snbataooe  of  the  oontraot,  and 
a /hrthri  wo  wonld  a  law  giving  a  right  to  redeem,  when,  by  the  law  ander 
which  the  pnrehaae  was  made,  the  right  to  tke  deed  baa  become  absolatet 
MoUkm  V.  WH^  SS  C2aL  SS6w 
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SUMMBE   V.    MiTOHBLL. 

(29  Flobida,  179.) 
OOKSTITITTIONAL    LaW  —  POWEB    OF    LlOIBLATUEB    OTKB    DlFBOITTB    A» 

KNOWLVOOiCBNTa.  —  In  the  absence  of  any  inhibiting  o<matitatioiial  linn* 
itation,  and  except  as  against  prior  vested  rights,  the  legialatiire  baa 
power  to  care,  by  retroactive  legislation,  dofeotire  acknowledgments  of 
deeds,  iu  all  ca^e;)  where  the  porpoee  of  the  acknowledgment  i«  th« 
adwi^ion  of  the  inalruuient  acknowledged  to  record  or  its  use  as  eri* 
dence, 

CONSTI I  t'TIONAL  LaW  —  PoWBR  OF  LeqIBLATTTVI  OVIR   ACKNOWLVDOMBNTH. 

—  A  statute  proTiding  that  deeds  theretofore  executed  and  acknowl- 
ed;,'ed  in  compliance  with  its  provisions  aball  hare  the  aame  force  and 
effect  as  if  executed  after  its  passage  ralidates,  from  its  approTal,  every 
prior  acknowledgment  of  a  deed  made  oat  of  the  state  conveying  land 
therein,  when  the  acknowledgment  of  sach  deed  complies  with  the  pro- 
rifliuDS  of  such  statute. 

DtcBDs  — Acknowl£dombnt~Dbid  A8  EriDBNOB  TO  SOFFORT. ->  When  a 
ilocd  is  referred  to  iu  a  certificate  of  acknowledgment  in  such  manner  as 
to  connect  the  former  with  the  latter,  or  make  it  substantially  a  part 
thereof,  and,  reading  them  together,  there  can  be  found  a  substantial 
compliance  with  the  demands  of  the  statute,  the  certificate  should  bs 
sustained. 

Dkicdh  —  Aoknowledgmbnts.— Statutory  Rbquirimkht  of  ah  Exfrim 
Statement  of  Factf  iu  a  certificate  of  acknowledgment  cannot  bs  sup- 
plied by  a  mere  presumption  of  such  fact. 

Dbbds  — Aoknowlbdombnts  —  Oftioial  OAFAorrr  of  Offiobil — A  cer* 
tiHoate  of  acknowledgment,  of  itself,  or  aided  by  the  instrument  ao> 
knowledged,  must  show  the  title  and  character  of  the  officer  taking  the 
acknowledgment,  but  this  may  bs  shown  by  the  initiaUi  of  the  office  as 
well  as  if  his  title  were  fully  written  out. 

Pbbds—Aokmowlbdoicbnts— Official  OAFAorrr,  how  mat  Affiar.— 
The  title  of  an  officer  taking  an  acknowledgment  may  be  writtsa  oat 
fully  in  the  body  of  the  certificate,  and  when  this  is  done,  its  omiasioR 
from  the  signature  is  immaterial;  or  the  title  of  the  officer  may  be  af- 
fixed to  the  signature,  and  if  so,  this,  of  itself,  is  sufficient  and  the  Rse 
of  initials  generally  understood  to  stand  for  the  title  of  aa  office  will 
answer  the  same  purpose  as  the  full  title. 

Aormowlrdombnts  —  Inituls  Suffioirnt  to  Ikdioatb  Offioial  Oafaort 

—  Clrrical  Errors  do  not  Drfbat.  — Initials  of  title  of  an  officer  are 
sufficient  to  indicate  his  character  when  taking  an  acknowledgment;  and 
clerical  errors  are  not  permitted  to  defeat  or  render  acknowledgments 
ineflfectual,  when  they,  considered  alone,  or  read  in  connection  with  the 
instrument  acknowledged,  fairly  show  a  compliance  with  the  statute. 

Drxds  —  AcKNOWLBDGicBNTS  —  SuFFioiKNOT  OF.  — A  Certificate  of  acknowl* 
edgment  must  be  held  sufficient,  when  it  shows,  either  alone,  or  aided 
by  the  instrument  acknowledged,  that  the  acknowledgment  was  made 
before  or  taken  by  any  officer  authorised  by  law  to  do  sa 

Drrds — Aokkowlbdgmrnts— >Tbohmioal  Errors  will  mot  Dbfrat. — 

'   It  is  the  policy  of  the  law  to  uphold  certificates  of  acknowledgment,  and 

whenerer  substantial  compliance  with  law  is  found,  obvious  clerical 

errors  and  all  technical  defects  or  omissions  will  be  disregarded.    Inar- 
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tiflciiilQess  in  ezecation  cannot  bt  permitted  to  dafMl  them,  11^  looking 
at  them  as  a  whole,  they  reasonably  and  fairly  oomply  with  the  law. 

Dbbd.i  ->  AoKif owLKDomNTs  —  BviDiiicni  TO  SurpoiT — PRMUMFnOV.  ««• 
The  instrument  acknowledged  may  be  reeorted  to  ia  rapport  of  the  ao- 
knowledgment;  and  when  the  lame  name  appears  M  a  witneie  to  the 
ezecntion  of  the  instrament,  and  to  the  oertifioate  of  acknowledgment  ae 
the  officer  taking  it,  it  will  be  preenmed*  in  favor  of  tho  oertiilcate^  that 
both  names  represent  the  same  person. 

Duds  — >  AcKjiowLKDOMKM'rs — Evidbmos  to  Suppobv.  —  When  a  eortifl« 
cate  of  ackuowle«lgment  to  an  instrument  states  the  title  of  an  officer 
not  authorized  to  take  the  acknowledgment!  but  the  signature  thereto, 
together  with  its  inffiz  alone,  or  read  in  connection  with  the  instrument, 
shows  an  officer  having  such  antbority,  the  signatiiro  and  its  snffiz  will 
control. 

DsB08  —  AcKNowLEDOMKMTS  BT  Dbfutt  ^  Prbsumptioh. — When  an  in« 
strument  acknowledged  in  another  state  is  valid  if  acknowledged  before 
tho  clerk  of  a  court,  and  such  instrument  appears  to  have  been  acknowl« 
edged  liefore  the  deputy  clerk  of  rack  courts  and  is  signed  by  him  as 
such,  and  has  the  seal  of  his  office  attached,  it  will  be  presmmed,  in  favor 
of  such  acknowledgment,  that  the  clerk  had  authority  to  appoint  a  dep- 
uty, and  that  his  acknowledgment  is  valid. 

Deeds— AcKNOWLVDOMSNTs  bevorb  Dbputt.  —  A  certificate  of  acknowl- 
edgment is  not  the  less  the  act  of  the  proper  officer  booanse  made  by  his 
authorized  deputy. 

Deeds  —  Aoknowlbdqicents  —  PBESUKPnoK  iir  Fatob  of— OffiouL  Sbal. 
—  Statutes  regulating  the  recording  of  instruments  do  not  oontemplate 
the  inscription  of  public  official  seals  upon  the  record.  If  an  aoknowl* 
edgment  of  an  instrument  as  recorded  shows  by  its  laagnage  that  the 
official  seal  of  the  officer  taking  it  was  thereto  affixed,  the  abeence  of 
such  seal,  or  of  anything  representing  it,  from  the  record,  or  a  tran- 
script thereof,  will  not  overcome  the  proramption  that  the  proper  seal 
was  affixed  to  the  original. 

Deeds —  Acknowlbdoicbntb.  —  A  Detutt  whoos  principal  is  authorised  to 
take  acknowledgments  to  instruments  may  legally  take  them  in  his  own 
name  as  deputy,  without  mentioning  his  principaL 

AcKHOWLBDOMEMTS  —  Seal  AS  BviDEMOB.  ^  When  an  officer  taking  an  ac* 
knowledgment  affixes  his  official  seal  thereto,  no  other  evidence  of  his 
official  character  is  required. 

SrATUTBB  OF  SiSTEB  Statb  —  BviDBNOB  OF.  —  Courts  do  not  take  Judicial 
notice  of  the  statutes  of  another  state.  They  can  be  proved  only  by 
producing  them,  or  a  certified  copy  thereof,  in  evidence. 

DXEDS  — iRREOnLABITT    CtXIlBD    BT    STATOTB  —  RbOORD    AB    EviBBlf OB. — 

When  the  enactment  of  a  statute  cures  any  irregularity  in  the  acknowl- 
edgment of  a  deed  to  land  within  the  state,  which  has  been  previously 
executed  in  another  state,  the  record  of  rach  deed,  made  prior  to  the 
enactment  of  the  statute,  is  also  cured  and  rendered  valid,  and  either 
such  record,  or  a  properly  certified  copy  thereof,  is  admissible  in  evidence. 
IviDBNCB  — Copt  of  Rbcord  of  Deed  —  Objbotiom,  whbk  Waiybd.  —  If 
the  introduction  of  a  certified  copy  of  the  record  of  a  deed  in  evidence 
is  not  objected  to  on  the  ground  that  it  has  not  been  shown  that  the 
original  is  not  within  the  custody  or  control  of  the  party  offering  the 
oopy,  such  objection  will  be  deemed  to  have  been  waived. 
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Ftermttf  and  Daniel^  BvJXoel  and  Burfard^  and  R.  L.  Ander- 
8071^  for  the  ftppeHaaL 

Rankt^  C.  J.  Appellant  mxed  appellee  in  ejecftmaiit^  and 
the  result  waa  a  judgmeat  in  favor  of  de&ndaiii. 

Tba  firai  erior  MMgaed  ia  the  refusal  of  th#  judge  to  admit 
in  evidence  a  certified  copyef  the  record  of  a  deed  of  the  land 
in  eontroTersj,.  a  lot  in  Osala,  from  Hubbard  L.  Hart  and 
Mary  Elizabeth  Hart»  Lib  wife,  to  A.  G.  Summer  and  Henrj 
Smith.  The  deed  piurporte  W  have  been  executed  tor  and  ia 
oonaideratian  of  six  bundred  doHare,  in  Thomas  Countj,  state 
of  Georgia,  July  9,  1863.    Its  conclusion  is  as  follows: — 

In  testimony  whereof  we,  the  said  party  of  the  first  part» 
have  hereunto  set  oiur  handa  and  seals  this  the  day  and  year 
first  above  written.  Hubbard  L.  Habt.    [ssal] 

H.  E.  Habt.  [u^^l 

Signed,  sealed,  and  delivered  in  presencSi — 
Jacob  Kobitskik. 

T.  G.    BilACJIWBLL,   J.  p. 

The  certificate  of  the  acknowledgment  made  by  the  gnui^ 
tors  of  the  execution  of  this  deed  ia  as  follows: — 

State  of  Greorgia,         ) 
Thomas  County,  i 

Be  it  remembered,  that  on  this  twenty-second  day  of  July^ 
A.  D.  1863,  personally  came  before  me,  the  undersigned  depotj 
clerk  of  the  circuit  court  in  and  for  the  county  and  state 
aforesaid,  Hubbard  L  Hart  and  Mary  Elizabeth  Hart,  wha 
respectively  acknowledged,  each  for  himself  and  herself  and 
the  said  Mary  Elizabeth  Hart,  being  absent  from  her  hn^ 
band,  the  said  Hubbard  L.  Hart,  acknowledged  voluntarily^ 
without  fear  or  compulsion  of  or^from  her  said  husband,  thai 
they  signed,  sealed,  and  delivered  the  foregoing  instrament 
for  the  purposes  therein  mentioned.  In  witness  whereof,  I 
herewith  set  my  hand  and  seal  of  office  the  day  and  year 
above  mentioned.  T.  C.  Bbacbwbll, 

Deputy  Clerk  S.  &  J.  C. 

The  deed,  thus  executed  and  acknowledged,  was  admitted  U> 
record  in  the  office  of  the  clerk  of  the  circuit  court  of  Marion 
County,  on  the  thirtieth  day  of  July,  1863,  by  the  clerk  of  that 
court.  His  certificate  of  the  record  need  not  be  set  out  A  oopy 
of  this  record,  duly  certified  March  19, 1888,  by  the  thenderk, 
being  oflfered  in  evidence,  was  objected  to  by  defendant,  on  the 


Digitized  by 


Google 


Jan.  1892.]  SuMMXft  «.  Uvtcbmlu  109 

general  ground  that  the  deed  had  not  betn  doJtj  profon,  a^ 
kiuMvkdged^  and  racorded  aa  requirad  hf  lav*  and  tha  a^ao* 
Uon  haviijg  baan  Bostainad,  tha  tuUm^  waa  axoeptad  to. 

T^  paitieiilan  wbmrmn  the  aoknowledgment  or  the  oop7 
of  the  raoord  vaa  oiyactad  to  as  being  defioiant  are  not  stated 
IB  the  htU  ef  exceptions;  still,  whatever  otyeotion  might  hate 
besD  taican  iiera  to  the  geoecalllir  of  the  olyeetion  below  had 
keen  waived  bf  the  specifications  of  the  particular  grounds  of 
o'kjeottan  in  the  brief  of  counsd  iar  appellanl^  upon  whose  be- 
half alone  the  cause  has  been  argued  heton  na:  CarpenUr  ▼• 
JkMisr,  &  WalL  S24. 

These  i^nads  of  iol^|ftctian  are:  1.  lliat  it  does  net  appear 
that  the  parties  making  the  acknowledgment  were  known  to 
4lie  officer  taUi^  the  ackxu>wle4gmenli;  2.  A  deputf  cannot 
caaMOt  take  an  ackiu>wleclgment;  2.  It  does  not  appear  that 
ihesffioer  adad  withiu  his  Jurisdiction;  4.  The  acknowledg- 
ment >wafl  taken  helbre  an  otlicar  who  had  no  author!^  to  take 
ackaawledjpnant  of  deeds  in  this  state. 

At  the  time  nf  the  exeoifitioo  and  admowle^gmant  (^  the 
^oad  ia  ^uesXini^  vda^  Julj,  1863«  the  statute  regulating  the 
acktioa&lfHl,^uMnt  or  proof  made  xmt  of  the  state  of  deeds  con- 
TejrinfT  imy  iataseat  in  real  estate  within  the  state,  for  the  pur- 
f)e«#*  4»f  heiug  used,  nr  of  entitling  auch  deeds  to  he  recorded 
Ifcm,  waa  that  of  februarjB,  1834,  entitled  *^  An  act  concern* 
oig  the  authentication  f>{  con  ve/ancea*"  as  amended  by  act  of 
Fefanukiy  27,  IMa  The  &rei  Motion  of  the  act  of  1884  pro- 
vidsd  thai  the  dead  ahould  he  acknowledged  bj  the  partj  or 
parties  ^exBcutiug  the  same,  or  that  Hie  execution  thereof  by 
such  jMu-ty  .or  parties  ahould  be  proved  by  a  subscribing 
witoees  Iheffsto,  *^  be£sre  the  officeca  hereinafter  named,  and 
is  the  ananner  and  isrm  Jiereinafier  mentioned '';  and  its 
seoond  section  enacted  that  no  acknowledgment  or  proof 
of  any  tauch  deed  ^'executed  or  acknowledged  out  of  the  state 
should  be  taken  by  an  officer  or  officers  aforesaid,  unless 
tbe  officer  taking  the  aame  shall  know  or  have  satisfactory 
proof  that  the  person  making  sach  acknowledgment  is  the 
individual  described  in  and  who  executed  the  deed  or  in- 
strument under  seal/'  Its  third  section  provides,  ^  in  ad- 
dition to  the  requisites  cmitained  in  the  preceding  aections,'* 
iar  the  privy  examination  of  married  women  (residing  out  of 
the  territory)  executing  auch  an  instrument;  and  the  fourth 
section  made  provisions  as  to  the  acknowledgments  made 
out  of  the  territory,  but  within  the  United  States,  and  was 
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supplanted  and  expressly  repealed  by  the  above-mentioned 
act  of  1840.     This  statute,  entitled  "An  act  in  amendment 
of"  the  former  act,  enacted  that  all  such  instruments  ac- 
knowledged out  of  the  territory,  but  within  the  United  States 
or  its  territories,  with  the  intent  to  be  used  or  recorded  here, 
should   be  acknowledged  or  proved  before  one  of  the  com- 
missioners appointed  under  the  act  of  January  24,  1831,  and 
in  those  cities  or  counties  wherein  no  commissioner  "  is  or 
sliall  be  appointed  under  said  law,  or  in  case  of  his  sickness, 
death,  or  inability  to  perform  the  duties  of  his  oflSce,  where 
he  may  have  been  appointed,"   that  such  acknowledgment 
and  proof  might  be  taken  before  the  chief  justice,  judge,  pre- 
siding justice,  or  president  of  any  court  of  record  of  the 
United  States,  or  of  any  state  or  territory  thereof  having  a  seal 
and  a  clerk  or  prothonotary;  but  that  no  proof  of  acknowl- 
edgment taken  by  any  such  chief  justice,  judge,  presiding 
justice,  or  president  should  entitle  such  instrument  to  be  re- 
corded, unless  taken  within  some  place  or  district  to  whicli 
the  jurisdiction  of  the  court  to  which  he  belongs  should  ex- 
tend;   and  that  the  place  of  taking  such  acknowledgment 
should  be  set  forth  in  the  certificate,  and  also  that  the  court 
of  which  he  was  such  officer  was  a  court  of  record,  and  that 
such  certificate  of  acknowledgment  should  be  accompanied 
by  a  certificate  of  the  clerk  or  prothonotary  of  the  court, 
under  its  seal,  to  the  effect  that  the  former  officer  was  duly 
appointed  or  authorized  as  such  judge,  justice,  or  president. 
The  fifth  section  of  the  act  of  1834  relates  to  acknowledg- 
ments or  proofs  taken  out  of  the  United  States,  but  in  Norlli 
or  South  America,  or  in  Europe;  and  the  sixth  or  remaini!\jr 
section  is,  that  the  certificate  of  such  acknowledgment  sis 
aforesaid,  by  the  officer  before  whom  the  same  shall  be  taken, 
shall  contain  and  set  forth  substantially  the  matter  required 
to  be  done  or  proved  to  make  such  acknowledgment  efifectual 
by  this  act. 

The  above  legislation  is  to  be  found  in  Thompson's  Digest, 
181,  182,  and  McClellan's  Digest,  216,  217,  the  word  **stnte" 
being  properly  substituted  for  that  of  "territory"  when  {Ap- 
plicable to  Florida. 

Thus  the  law  as  to  such  acknowledgment  or  proof  stood  in 
1873,  and  we  may  further  observe  that  up  to  this  time  ac- 
knowledgments or  proof  made  in  the  state  had  to  be  mndo 
before  the  officer  authorized  by  law  to  record  the  instrumont, 
or  before  some  judicial  officer:  Act  of  Nov.  15,  1828;  McClel- 
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lan'g  Digest,  sec.  6,  p.  215;  or  before  a  notary  pablic:  Act  of 
Feb.  8,  1861;  McClellan's  Digest,  sec.  8,  p.  792. 

It  is  entirely  clear  that  there  was,  in  1868,  no  law  in  this 
state  authorizing  the  admission  to  record  of  a  deed  acknowU 
edged  out  of  the  state,  and  in  another  state  of  the  United 
States,  before  a  deputy  clerk  or  the  clerk  of  any  court,  nor 
before  even  a  judge  of  any  such  court  not  a  court  of  record  and 
having  a  seal  and  clerk  or  prothonotary;  and  unless  legislation 
subsequent  to  that  in  force  at  the  time  this  record  was  made 
had  legalized  the  record,  there  was  no  error  in  the  ruling  of 
the  judge  excluding  the  transcript  as  evidence  under  section 
21  of  article  16  of  the  constitution,  which  section  is  as  follows: 
''  Deeds  and  mortgages  which  have  been  proved  for  record 
and  recorded  according  to  law  shall  be  taken  as  prima  facis 
evidence  in  the  courts  of  this  state  without  requiring  proof  of 
the  execution.  A  certified  copy  of  the  record  of  any  deed  or 
mortgage  that  has  been  or  shall  be  duly  recorded  according 
to  law  shall  be  admitted  hs  prima  fade  evidence  thereof,  and 
of  its  due  execution,  with  like  effect  as  the  original  duly 
proved,  provided  it  be  made  to  appear  that  the  original  is 
not  within  the  custody  or  control  of  the  party  offering  such 
copy." 

There  was  approved  by  the  governor  on  the  twenty-fourth 
day  of  February,  1873,  a  statute  entitled  '*An  act  providing 
for  the  acknowledgment  of  deeds  and  other  conveyances," 
whose  first  section,  after  providing  that  deeds  executed  in 
this  state,  of  any  interest  in  lands  herein,  shall  be  executed 
in  the  presence  of  two  witnesses,  who  shall  subscribe  their 
nannes  as  such,  and  that  the  persons  executing  such  deeds 
may  acknowledge  the  execution  thereof  before  any  judge, 
clerk  of  the  circuit  court,  notary  public,  or  justice  of  the  pence 
within  the  state,  enacts  that  if  any  such  deed  or  conveyance 
of  land  shall  be  executed  in  any  other  state,  territory,  or  dis- 
trict of  the  United  States,  such  deed  may  be  executed  accord- 
ing to  the  laws  of  such  state,  territory,  or  district,  and  the 
execution  thereof  may  be  acknowledged  before  any  judge  or 
clerk  of  a  court  of  record,  notary  public,  justice  of  the  peace, 
or  other  officer  authorized  by  the  laws  of  such  state,  territory, 
or  district  to  take  the  acknowledgment  of  deeds  therein,  or 
before  any  commissioner  appointed  by  the  governor  of  this 
state  for  such  purpose.  Its  second  section  provides  that  if 
Buch  deed  be  executed  in  a  foreign  country,  it  may  be  exe- 
cuted according  to  the  laws  of  such  country,  and  that  any 
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lejcBcatkm  Acreof  laay  be  AdknofrJeAfBd  bdhwe  eartAia  officen 
designated  therein,  ihc^  being  Mineef  tboee  doBigmted  in  tbe 
fifth  MQtmi  -of  tibe  act  of  1  &3i,  «ad  otbera  bemhM.  Tiia  third 
Motion  JetetfiecfieettiMutif  abjamAi  4aod  or^thereMifvjr- 
anoertiaU  be  eaeoatod  Mid  mAw&mleigpi  in  mnj  eUier.atftto 
«r  oennirj  before  mij  offieer  .ntft  imwig  «ii  oflkml  floal,  he 
ahmUfaemiAtftobedttfaereioaosntifioaleof  4be  okrk,«r^e4lMr 
pffoper  oertiffing  •Acer of  a  «iMiof  Feevd,  «r  oendAoaile  of 
ihe  McteUHy  «f  etefte,  minMlar  lexteaMHUmuy^  aiiBislar  imi- 
lieiit^  tchargt  d'eJSnrai,  ooneaiflMnery  «r  cqmdI,  mm  Ae  earn 
nmy  he,  thai  Jahe  pR»M  wheee  mum  k  .sabBenbed  to  ihe 
csettiBeale  dt  adcMwiedgeRen*  meo.  Jit  tbe  d*te  (Jem^  eoeh 
oAoer  ae  die  m  tbenein  TepMeeated  #d  beg  4bai  be  helitfee  iibe 
ngBAtoreiif  ancb  pereon  eebeonbed  tbercde  to  be  genetoe,  aad 
t)i  £Bt  Um  deed  lie  cKeontod  ami  adbMwtodged  Moendti^  to  tbe 
laws  of  aoeh  siaHe,  ieriitorj,  dtotrid^  er  iweign  oemrtrf.  Tbe 
fourth  eection  «if  ihie  etotufte  ie  bb  feUom:  An  j  deed  «r  «e»- 
mefanoe  hei etofcee  eaftecntod  end  aeknevlediged  in  oempliesee 
miik  tbepinmaieQBflf  IbtBAoiAaJI  ba^e  tte  eaeee  iovee  and 
effect  end  bewmfideeif  ihe  Bene  iied  beea  aeeated  mftor 
the  |»a6eftge«f  <diie  act  The  fifth  er  teeaeiniiig  eeetm,  pee- 
viding  that  future  conveyances  not  recorded  within  six  raonibe 
after  ftbeir«xeciitioB  eheU  be  void  am  Against  enhee^nnnt  par- 
ebaaera,  wee  held  uttid^  on  eeoennt  4>f  Mit  heiag  wtUn  ibe 
frqumBion  ef  .the  llaile>of  tbeMt, in  €mrr  t.  rAaaw^  1ft  Jia. 
756. 

A  iMupoae  of  tlds  not,  as  sM^ioable  to  conwyanoeB  mede 
in  .any  other  state  of  lends  iooiitod  bem,  mm  the  edoptiee  ef 
the  lawB  4if  thet  etele  regoUtnig  tbe  sekoMrlecbpnent  of  ooa- 
ve^ances  of  any  iateraat  in  neel  eeiato  leoaled  them.  This  is 
mede  entirely  clenr  by  the  provisiiMKof  IbetUsdeeotion,  whkii 
ne^mipeeihst  the  <nr tifioate  therein  ptofided  for  ftncesBB  whene 
the  ofiBoer  taldng  the  ncknowiedgteent  lies  ao  loScial  seal 
shall  state  that  the  deed  *'is  eneeiited  and  enkaowJedgad  ao* 
eording  to  the  lawn  of  such  stale,  torritery,  idistriet,  ar  iare^ 
oouatry."  This  patoyisien  ianpUea,  beyond  donbti  that  vher* 
ever  an  acknowledgraent  shall  be  in  aeeerdanoe  sdth  the  laws 
of  the  state  whore  ai  was^xecated  snd  ackaewle^gsd,  it  anil  be 
sufficient,  liowevier  wanting  it  may  be  in  any  laqvisite  pre- 
scribed by  preriona  laws  of  lOar  own  state  as  to  acknowledging 
deeds  executed  beyond  its  limits.  It  ia  unaeoessary  to  stop 
to  inquire  if  the  seoosKl  section  of  the  act  af  1834  ia  repealed; 
for  even  if  it  is  not,  and  a  deed  aokiiewledged  in  accordance 
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with  its  provisions,  as  amended  by  the  act  of  1840,  will  still 
be  entitled  to  record,  it  is  entirely  clear  that  the  act  of  1873 
has  established  at  least  an  additional  rule,  which  renders  any 
acknowledgment  made  in  accordance  with  the  laws  of  tiie 
state  where  it  is  executed  sufficient^  though  its  certificate  does 
not  state,  in  compliance  with  former  legislation,  that  the 
officer  taking  the  acknowledgment  knew  or  had  satisfactory 
proof  that  the  person  making  it  was  the  individual  described 
10  and  who  executed  the  deed.  Had  the  deed  in  question  been 
executed,  acknowledged,  and  recorded  subsequent  to  the  act 
of  1873,  there  would  certainly  have  been  nothing  in  the  first 
objection  made  to  the  introduction  of  the  copy  of  the  record 
thereof,  nor  is  there  anything  in  this  objection  if  the  fourth 
section,  «tej>ra,  of  the  act  of  1873  is  not  ineffectual,  in  so  far  as 
applicable  to  the  circumstances  of  the  case  before  us. 

The  power  of  a  legislature,  in  the  absence  of  any  inhibiting 
constitutional  limitation,  to  cure  by  retroactive  legislation  de; 
fective  acknowledgments  in  all  cases  where  the  purpose  of  the 
acknowledgment  is  admission  of  the  instrument  acknowledged 
to  record,  or  its  use  as  evidence,  is,  except  as  against  prior 
vested  rights,  unquestionable.  The  legislature,  when  enact- 
ing the  statutes  of  1834  and  1840,  could  have  dispensed  with 
any  requirement  as  to  acknowledgments  to  be  found  in  them, 
and  this  being  so,  it  has  the  authority,  at  least  in  all  cases  of 
mere  irregularity,  or  where  no  vested  rights  are  affected,  the 
power  to  do  the  same  by  subsequent  legislation:  Cooley's  Con- 
stitutional Limitations,  5th  ed.,  458,  471;  City  of  Jachonvill$ 
V.  Basnett,  20  Fla.  525;  Webb  on  Record  of  Title,  sec.  97; 
Gordon  v.  ColUtt,  107  N.  C.  362;  Barton  v.  Morris,  15  OIno, 
408;  Watson  v.  Mercer,  8  Pet.  88;  Buckley  v.  Early,  72  Iowa, 
289;  Oreen  v.  Abraham^  43  Ark.  420;  Johnson  v.  Richardson, 
44  Ark.  365. 

The  intention  of  the  legislature  in  enacting  the  fourth  sec- 
tion of  the  act  of  1873  was  at  least  to  render  valid  any  irregu- 
larity in  the  acknowledgment  of  a  deed  of  conveyance  of  land 
which  had  been  previously  executed  in  another  state,  if  the 
execution  of  the  deed  and  of  the  acknowledgment  were  in  com- 
pliance  with  the  laws  of  the  state  where  the  execution  took 
place.  This  intention  extended  to  Ujaking  the  acknowledg- 
ment as  valid,  at  least  from  the  approval  of  the  statute,  as  if, 
at  the  time  of  the  execution  of  the  acknowledgment,  the  law 
of  this  state  had  provided  that  deeds  of  conveyance  executed 
according  to  the  law  of  the  state  of  its  execution  might  be 
Am.  St.  Ksr.;  v  ou  xjljl  —  b 
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Bpoiam  FaOi  t.  Bnmn.  2  Wadi.  84.    8m  aUo  SkM  t.  Brotn,  63  K.  J.  L 

Taxv.  —  PowBE  TO  Lbtt  TMOLOvm  PowvB  lo  Aanm  worn  Local  Im - 
PBOTUinTs  8m  JiMOffv  T.  Drtdmo^  Oamm*f%  lift  DL  269;  25  Am.  St. 
R«pi.  JO.  An  Mi  aakhoriiiiif  Um  ■■■■■■nmot  ol  tlM  moI  oI  gradiof  and 
pariog  itiMti  Againtl  Um  abuttiiif  property  it  act  in  Mnfliet  with,  nor 
though  a  tpadal  act  ioit  rapoalod  hj,  aa  arti«U  of  tho  ooostitotion  firoridiiif 
for  oniformity  of  tazatioai  Bmwmm^  r.  WUketbant,  142  P^  81  Itt. 

MvmoiFAL  OoMPoaATiom —  Folks  Powse.^ A  Bonioipal ordiaaaot  ft* 
qoiriiig  tho  ownert  or  oooopantt  of  proporty  to  romoro  ioe^  oaow,  and  otbor 
obatniotiona  falling  or  ooUooting  thoroont  ond  impooing  a  poo^ty  for  (ailing 
todoM^  isaTaiidoxoroiMof  thopoliMpowor:  Viaaff9^0arikag$w.  Fnier- 
idt,  122  N.  Y.  £68;  19  Am.  St.  Rop.  480;  om  ifocon  t.  FaUg,  67  Mi«.  878; 
84  Am.  Rap.  461»  and  aoto;  aUoifoCbnMKft  r.  Ptkkim,  63  Mo^  88;  14  Am. 
Bop.  440^  Olid  noti^ 


PaBYIN   V.    WlMBBBCL 

(1M  IVOIAVA,  8BL] 

Ooranvcnov  of  Statotv  Aocbftbd  bt  SLBomui  Omont  irav  Iosoud 
B¥  Goran,  uxLiflt  Falpablt  Wboko.  —  A  oonatmotioa  of  an  aUetion 
law  that  haa  hotn  acoopted  and  noted  npon  by  tho  otBoort  whoeo  doty 
it  it  to  administer  tho  law  will  not  bo  ignored  by  tho  oonrto.  nnleep  it 
ie  palpably  wrong. 

BLBcnoMii,  PowBE  OF  LioisLATirai  TO  PauoBiBa  MAmiRm  of  HoLDnia.  — 
It  is  within  the  power  of  the  legislature  to  preeoribe  tho  manner  of  hold- 
ing elootions  and  the  mode  in  whioh  eleoton  shall  express  thoir  ohoioe. 

Klbctok  muit  VoTa  or  MAifNaa  Prbsokibbd  B¥  Law. — Where  tiie  law 
reqaires  an  elector,  in  voting,  to  express  his  ohoioe  by  stamping  oertoin 
designated  eqaares  on  the  ballot^  if  he  doM  not  ehooM  to  indioate  his 
ohotM  in  the  manner  preooribed,  he  oannot  oomplain  if  his  ballot  is  not 
oonnted. 

AusTRAUAN  Ballot,  Modi  nr  Whiob  It  must  bb  Stamped.  — An  eloetor 
Toting  nnder  the  Anstralian  system  most  indicate  his  ohoiM  by  stamp- 
ing one  of  the  eqaares  of  his  ballot;'  he  oannot  stamp  his  ballot  oloewhere, 
and  leare  the  election  board  to  guess  at  his  intention. 

Mbrb  lamBQULAarms  of  BLscnoii  OrnoiBs  do  hot  VrriATB  Blbotiok.  — 
Mere  irregularities  on  the  part  of  election  officers,  or  their  omission  to 
obsenre  some  merely  directory  prorision  of  the  law,  do  not  ritiate  tho 
election. 

Statutb,  whbthbr  Mandatort  oa  DxaaoroET,  how  DBTaaiinicD.  — If  a 
statute  expressly  declares  any  partionlar  aet  to  be  essentitl  to  tho  ralid- 
ity  of  an  election,  or  that  its  omission  shall  render  the  election  roid, 
the  courts  must  hold  the  statute  to  be  mandatory,  whether  the  particu- 
lar act  ill  question  goes  to  the  merits  or  affects  the  result  of  the  election 
or  not.  But  if  a  statute  simply  provides  that  certain  things  shall  be 
done  within  a  particular  time  or  in  a  particular  manner,  and  doeo  not 
declare  that  their  performance  shall  be  eeeential  to  the  ralidity  of  an 
election,  it  will  bo  regarded  as  mandatory  if  they  aHisct  tho  merits  of  tiie 
olection,  and  aa  directory  only  if  they  do  not  aflfect  ita  assriti. 


Digitized  by  LjOOQIC 


March,  1892.]  Parvui  v.  WuiBSROb  265 

OcMisxKuonoH  OF  SrATim,  Mattbbs  Ooitsidikbd  ST  Court  m.  —  For  tho 
porpose  of  ooastmiiig  a  ■tatoto  and  ascertaining  the  intention  of  the 
kgialatiir%  the  eoarta  will  look  to  the  whole  statote  and  all  ite  parte,  and 
when  s«oh  intentioii  is  asoertained,  it  will  prerail  oTer  the  literal  import 
and  striet  letter  of  the  statute;  and  where  the  meaning  is  doabtfnl  and  an* 
enrtain,  the  oonrte  will  look  into  the  sitoation  and  cironmatauces  under 
whieh  it  was  enacted^  to  other  statntet,  if  there  are  any  upon  the 
eame  snibjeet»  whether  passed  before  or  after  the  statute  under  eonaidera* 
tioB,  and  whether  in  force  or  not^  as  well  as  to  the  history  of  the  conn- 
try,  and  will  earef uUy  oonsider^  in  Uus  eonnectiony  the  purpoee  sought 
to  be  aooomplished. 

Ballot  wot  to  bb  Kbjbotxd  bboauu  Imdossbd  bt  Olbrk  ik  Wsorfo 
Placb.  —  ne  statute  requiring  the  clerks  of  election  to  indorse  their 
initiale  upon  the  ballots  is  mandatory,  but  the  requirement  that  the 
initaale  shall  be  indorsed  in  a  particular  place  on  the  back  of  the  ballot 
is  directory  merely.  A  ballot  indorsed  at  an  Improper  place  eannot 
therefore^  for  that  reason  only,  be  rejected. 

Ballots  Plaobd  bt  Mibtakb  of  BLionoif  Oftiobr  ib  Weobo  Box  uv&t  bb 
Coobtbd. — A  ballot  eannot  be  rejected  in  making  the  count  because 
the  elcetion  officers*  by  mistake,  hare  placed  it  in  the  wrong  box. 

A.  OUehriii^  O.  A.  De  BruUr^  and  D.  B.  Kumler^  for  the 
appellant. 

/.  M.  BuOer,  A.  H.  Snow,  J.  M.  Butler,  Jr.,  J.  E.  WiUiarMon, 
P.  W.  Fr0y,  and  J.  /.  Walker,  for  the  appellees. 

Coffey,  J.  At  the  November  election  for  the  year  1890  the 
appellant  and  Henry  Stockfleth  were  opposing  candidates  for 
the  office  of  county  auditor  of  Vanderburgh  County,  in  this 
state. 

The  board  of  canvassers  having  declared  the  appellant  duly 
elected,  this  proceeding  was  commenced  by  the  appellee 
Henry  Wimberg  before  the  board  of  commissioners  of  that 
county,  to  contest  the  election  upon  the  alleged  ground  that 
Stockfleth  had  received  more  votes  for  the  office  than  had  been 
cast  for  the  appellant. 

The  cause  was  appealed  to  the  Vanderburgh  circuit  court, 
from  which  a  change  of  venue  was  granted  to  the  Gibson 
circuit  court 

In  the  latter  court,  issues  were  formed,  upon  which  the  cause 
was  tried  by  the  court,  resulting  in  a  judgment  against  the 
appellant. 

At  the  request  of  the  appellant,  the  court  made  a  special 
finding  of  the  facte  in  the  case,  from  which  it  appears,  among 
other  things,  that  returns  of  the  election  were  made  by  the 
]\idges  of  election  and  canvassed  by  the  board  of  canvassers, 
and  that  it  was  determined  by  the  canvass  that  the  appel- 
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acknowledged  according  to  the  laws  of  the  state  regulating  the 
acknowledgment  there  of  deeds  of  lands  located  here. 

Upon  the  trial  of  the  caase,  th«  plaintiff,  to  support  the  in- 
trouaction  of  the  above  deed  as  testimonj,  read  in  evidence 
sections  2690,  2706, 2706,  and  2707  of  the  code  of  Georgia  of 
1873.  The  substance  of  these  sections,  bo  far  as  material 
here,  is  as  follows:  — 

Sec.  2690.  A  deed  to  lands  io  Georgia  must  be  in  writing, 
signed  by  the  maker,  attested  by  at  least  two  witnesses,  and 
delivered  to  the  purchaser,  or  some  one  for  him,  and  be  made 
on  a  valuable  or  good  consideration. 

Sec.  2705.  Every  deed  conveying  lands  shall  be  recorded 
in  the  office  of  the  clerk  of  the  superior  court  of  the  county 
where  the  lands  lie. 

Sec.  2706.  To  authorize  the  record  of  a  deed  to  realty,  it 
must,  if  executed  in  Georgia,  be  attested  by  a  judge  of  a  court 
of  record  of  that  state,  or  a  justice  of  the  peace,  or  notary 
public,  or  the  clerk  of  the  superior  court  in  the  county  in 
which  the  three  last-mentioned  officers  respectively  hold  their 
appointments;  or  if,  subsequent  to  its  execution,  the  deed  is 
acknowledged  in  the  presence  of  either  of  the  above-named 
officers,  that  fact,  certified  on  the  deed  by  such  officer,  shall 
entitle  it  to  be  recorded. 

Section  2707  relates  to  proof  by  a  subscribing  witness. 

These  sections  are  shown  by  the  code  to  be  legislation  of 
prior  date  to  the  execution  and  acknowledgment  of  the  deed 
under  discussion. 

It  is  apparent  from  the  first  of  these  sections  that  the  deed, 
considered  as  separate  from  the  acknowledgment,  was  exe- 
cuted in  accordance  with  the  law  of  Georgia;  and  as  it  was 
signed,  sealed,  and  delivered  in  the  presence  of  two  subscrib- 
ing witnesses,  such  execution  was  also,  we  may  state,  in  com- 
pliance with  our  own  laws  in  force  at  that  time  controlling 
the  mere  transfer  of  the  title  from  Hart,  and  hence  the  deed 
is  one  which,  in  so  far  as  the  conveyance  of  Hart's  fee  is  con- 
cerned, is  valid  and  effectual  under  the  laws  of  both  states. 

There  was,  in  the  Georgia  law,  nothing  requiring  the  certifi- 
cate testate  that  the  officer  taking  the  acknowledgment  knew 
or  had  satisfactory  proof  that  a  person  making  an  acknowl- 
edgment was  the  individual  described  in  and  who  executed 
the  deed,  and  this  being  so,  the  first  objection  made  to  the 
acknowledgment  and  copy  of  the  record  offered  in  evidence 
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fails:  Brunsirieh'Balk0*CoUender  Co.  v.  Brackeitj  37  Minn.  58; 
Sanford  t.  BvlHey^  80  Conn.  844. 

The  second  and  fonrth  ohjectiong  will  br  coiif^idered  to- 
gether. Reversing  the  order  of  their  statement,  they  are,  in 
effect,  that  the  acknoiwledgment  was  taken  before  an  officer 
who  had  n6  authoritj  to  take  it,  according  to  (such  being  our 
understanding  of  the  use  made  of  the  word  '*  in,"  by  counsel 
fai  stating  their  fourth  dbjection)  the  laws  of  this  state,  and 
was  moreover  taken  before  a  deputy  of  such  officer,  and  that 
a  deputy  could  not  take  such  an  acknowledgment. 

To  decide  whether  the  acknowledgment  was  made  before 
or  taken  by  an  officer  recognised  by  the  act  of  1873  as  com- 
petent to  take  it,  we  must  first  ascertain  what  officer  took  it. 
According  to  the  body  of  the  certificate,  it  was  taken  before  a 
deputy  clerk  of  the  circuit  court  of  Thomas  County,  Georgia, 
but  when  we  look  at  the  signature  to  the  certificate,  we  find 
that  he  does  not  sign  as  acting  ih  that  capacity,  and,  more- 
over,  we  are  not  informed  that  there  was  any  **  circuit  court" 
in  Qeorgia.     Counsel  for  appellant  contends  that  the  words 
and  initials  ** '  Deputy  Clerk  8.  <fe  J.  C  stand  for  and  mean 
deputy  clerk  of  superior  court  and  justice  of  peace."    To 
reach  this  conclusion,  they  invoke  the  aid  of  the  attestation  of 
the  deed,  in  which  it  will  be  found  that  a  person  of  the  same 
name,  '*T.  C.  Bracewell,"  is  one  of  the  attesting  witnesses,  he 
affixing  to  his  signature  there  the  initials  J.  P.    There  is  no 
doubt  that  the  instrument  acknowledged  may  be  resorted  to 
for  support  to  the  acknowledgment:  Einstein  v.  Shouse^  24  Fla. 
490;  Brnnswick'Balke'Collender  Co,  v.  Bracketty  37  Minn.  58; 
Owen  V.  Baker,  101  Mo.  407;  20  Am.  St.  Rep.  618;   Wells  v. 
Aikintony  24  Minn.  161 ;  SammU  v.  Shelton^  48  Mo.  444;  Sharpe 
V.  Orme^  61  Ala.  268;  Carpenter  v.  Dexter,  8  Wall.  513;  Luff- 
borough  V.  Parker^  12  Serg.  <fe  R.  48.     In  Carpenter  v.  Dexter, 
8  Wall.  513,  the  deed  purported  to  have  been  signed,  sealed^ 
and  delivered  in  the  presence  of  two  witnesses,  one  of  whom 
signed  his  name  aff  **  H.  Wendell,  Jr."    The  certificate  of  ac- 
knowledgment purported  to  have  been  taken  before  and  signed 
by  "H.  Wendall,  Jr.,  Justice  of  the  Peace,"  and  stated  thai 
"the  above-named  Walter  T.  Davenport,  who  has  signed  and 
sealed  and  delivered  the  above  instrument  of  writing,  person- 
ally appeared  before"  such  undersigned  justice  of  the  peace, 
and  acknowledged  the  same,  but  it  omitted  to  state,  in  the 
.  language  of  the  statute,  that  the  perj^on  making  the  acknowl- 
^gment  was  personally  known  to  tiie  olHcer  to  be  the  person 
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who  executed  the  deed,  or  had  been  prored  by  credible  wit- 
nesses to  be  such.    The  court,  after  observing  that  **  one  of  the 
subscribing  witnesses  was  the  justice  of  the  peace  before  whom 
the  acknowledgment  was  taken,"  and  referring  to  the  above 
statement  of  the  certificate  as  following  immediately  the  at- 
testation clause,  remarks:    **  Read  thus,  with  the  deed,  the 
certificate  amounts  to  this:   that  the  grantor  personally  ap- 
peared before  the  officer,  and  in  his  presence  signed,  sealed, 
and  delivered  the   instrument,  and  then  acknowledged   the 
same  before  him.     An  affirmation  in  the  words  of  the  statute 
could  not  more  clearly  express  the  indentity  of  the  grantor 
with  the  party  making  the  acknowledgment."    In  Luffbar- 
ough  V.  Parker^  12  Serg.  <fe  R.  48,  the  statute  required  that 
deeds  should  be  proved  by  a  subscribing  witness,  and  A  B 
made  the  proof,  which  did  not  state  that  he  was  a  subscribing 
witness,  yet  by  reference  to  the  deed  it  appears  from  his  name 
that  he  was  one,  and  the  proof  was  held  sufficient.     It  is  ap- 
parent that  in  the  former  of  these  cases  the  identity  of  the 
witness  and  of  the  person  taking  the  acknowledgment  is  pre- 
sumed from  identity  of  name,  and  that  a  similar  presumption 
is  made  in  the  second  case  as  to  the  person  subscribing  the 
deed  as  a  witness  and  the  one  proving  its  execution;  yet  the 
court  does  not  make  this   presumption  supply  of  itself,  in 
the  former  case,  the  express  statement  as  to  identity  of  the 
grantor  and  person  acknowledging  required  by  the  statute  to 
be  made.    In  the  other  case,  no  corresponding  statement  as  to 
identity  was  exacted  by  the  law  controlling  the  certificate  of 
proof  of  execution.     Where  a  deed  is  referred  to  in  a  oertifi- 
cflte  in  such  manner  as  to  connect  the  former  with  the  latter, 
or  make  it  substantially  a  part  thereof,  as  is  the  case  here, 
and  reading  them  together  there  can  be  found  a  substantial 
compliance  with  the  demands  of  the  statute,  the  certificate 
should  be  sustained;  but  we  cannot  supply  the  statutory  re- 
quirement of  an  express  statement  of  a  fact  in  a  certificate  by 
a  mere  presumption  of  such  fact,  and  for  the  reason  that  the 
officer's  statement,  and  not  the  presumption,  is  the  evidence 
expressly  called  for  by  the  statute  to  prove  the  particular  fact 
This  rule  is  not  violated  in  either  of  the  above  cases,  nor  by 
our  concluding  here,  as  we  do,  that  the  witness  and  Deputy 
Clerk  Brace  well  were  one  and  the  same  person:  MoU  ▼.  Smith 
16  Cal.  684;  Hogam  v.  Carruth,  18  Fla.  588.     This  conclusion 
or  presumption  does  not,  however,  render   the  certificate  of 
Bracewell  sufficient  under   the  second  section  of  the  act  of 
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1834,  there  being  abient  from  it  tbe  fiibftaDtlal  afflrmatlye 
Btatement  aa  to  the  identity  of  parties  to  be  foand  in  CarpenUr 
V.  Dexter,  8  Wall.  618. 

The  certificate,  of  itself,  or  aided  bj  the  inetrnment  acknowl- 
edged, must  (unless  parol  evidence  be  admissible  for  such 
purpose,  —  a  point  not  presented)  show  the  character  of  the 
officer  taking  the  acknowledgment,  and  when  we  have  learned 
this  much,  we  must  ascertain  whether  lie  was  authorized  to 
take  it.  The  title  of  the  officer  may  be  written  out  fully  in 
the  body  of  the  certificate,  and  when  this  is  done,  its  omission 
from  the  signature  is  immaterial:  Colby  y.  MeOmber^  71  Iowa, 
469;  Brown  v.  Farran^  8  Ohio,  140;  or  it  may  be  affixed  to 
the  signature;  and  if  so,  this  is  of  itself  sufficient:  Devlin  on 
Deeds,  sec.  501;  Rum  ▼.  Wingate,  30  Miss.  440.  The  use  of 
initials  generally  understood  to  stand  for  the  title  of  an  office 
will  answer.  In  Rowley  t.  Berrian^  12  111.  198,  where  an  offi- 
cer affixed  to  his  signature,  '*  N.  P.  for  the  city  of  Quincy,  in 
Adams  County,  Illinois,"  the  initials  were  held  to  mean  no- 
tary public;  and  J.  P.  was  decided  to  signify  justice  of  the 
peace,  in  Skatttu:k  ▼.  People,  4  Scam.  477.  In  Russ  v.  Win' 
gate,  30  Miss.  440,  the  certificate  began,  ^ State  of  Mississippi, 
Hancock  County,"  and  concluded,  '*  Given  under  my  hand 
and  seal,  this  day  and  year  above  written.  Lewis  Y.  Folsom, 
J.  P.  H.  C.  [Seal]."  There  was  no  other  designation  of  the 
officer,  yet  it  was  held  to  be  a  sufficient  designation  of  the 
officer  as  a  justice  of  the  peace.  See  also  Final  v.  Bachu^  18 
Mich.  218;  Sparrow  v.  Hovey,  41  Mich.  708;  StaU  ▼.  Manley^ 
1  Over.  428;  Stineon  v.  Ruseell^  2  Over.  40;  Major  ▼.  <Sto<«,  2 
Sneed,  15;  Burton  v.  Pettibone,  5  Yerg.  442.  In  MeDonaU  t. 
Morgan,  27  Tex.  503,  the  affidavit  of  a  subscribing  witness  to 
a  deed  executed  in  Liberty  County,  Texas,  was  made  March 
13,  1888,  before  a  person  signing  himself  "Qeorge  W.  Miles, 
R.  L.  C,"  which  was  followed  by  a  certificate  of  the  record, 
on  May  4, 1838,  of  the  deed,  '4n  my  office,"  headed  **Republie 
of  Texas,  Liberty  County,"  and  signed  as  above.  A  statute  in 
1841  ralidated  all  records  of  deeds  acknowledged  before  cer- 
tain officers,  among  whom  was  ^'  the  clerk  of  the  county  court 
in  whose  office  such  record  is  proposed  to  be  made."  The 
law  in  force  at  the  time  of  the  record  made  clerks  of  the 
county  courts  recorders  for  their  respective  counties,  and  it 
was  held  that  the  official  character  of  the  officer  as  clerk  of 
the  eounty  court  and  ex  officio  recorder  was  sufficiently  in- 
dicated.     As  somewhat  on  the  same  line  is  Owen  y.  Baker^ 
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101  Mo.  407,  aO  Am*  St  Bep.  S18,  irhasa  than  wab  a  caitifi- 
cato  gJTing  at  the  outBot  the  state  aad  coaoty,  acid  signed 
*' James  C.  Jackson,  Recorder,"  and  statiag  in  the  body  that 
tiia  gmator  appeared  "in  open  oourt*'  and  acknowledged  the 
deed,  such  certificate  being  fblloired  by  a  statementi  similarly 
signed,  twenty  days  iubseqaentlyi  to  the  effect  that  the  sub- 
scriber had  doly  recorded  the  instrument.  The  statutes  re- 
quired the  acknowledg^aent  to  be  mada  before  the  circuit 
court  of  the  ooaoiy  wherein  the  estate  was  situated,  and  that 
the  cslerk  of  the  court,  should  indorse  upon  the  deed  a  certifi- 
cate thereof  '^  under  the  seal  of  the  court/'  and  it  also  made 
the  cleric  of  the  designated  court  neeordar  of  deeds.  ^  Jack- 
son, wh0  signed  the  certificate,"  saya  the  c^nioflL,  *'  was  re- 
corder only  bf  yirtiie  of  hie  oflbe  aa  on-cuit  clerk.  His 
daecriptien  of  himself,  therefore,  as  recorder  indicated  likewise 
tihat  he  waa  circuit  dork,,  and,  with  the  recitals  in  the  ackjiowl- 
edgment^  made  it  dear  that  it  was  taken  by  him  as  clerk. 
As  circuit  oletk  he  was  authorised  to  takB  the  adniowledg- 
meni«  bust  as  raoordec  he  had  no  such  antbority.  •  «.  •  •  la 
thia  case  the  aets  of  the  sheriff  [ttie  grantor  J  and  court  de- 
scribed in  tlie  oectifioate.  of  Jacksoa  were  ymiid  if  performed 
be&re  hinri  aa  circuit  derk,  but  not  as  recordor." 

Net  only  da  the  courts  hold  initials:  soBScient  to  indicate 
the  character  of  the  officer  taking  an  acknowiadgmeiit,  but 
they  do  not  permit  clerical,  errors  to  deCiat  or  render  acknowl- 
edgmenta  ineffectual,,  whea^  they,  conaideced  alone,  or  read  in 
coandoiiau  with  the  inatrument.  acknowledged,  falriy  show  a 
eubatantlal  compliance  with  the  statute.  In  Blyiim  v.  ifout- 
Um^  4A  Tes.  65,  79,  there  waa  offered  in  evidanee  a  certified 
copy  of  the  record  of  a  deed^  wMoh  waa  objected  to,  on  the 
ground  that  the  certificate  of  acknowledgment  did  not  show  of 
what  county  the  officer  giving  the  certLfiioate  waa  notary  puih 
lic^  nor  that  he  was  a  notary  publio  when  the  acknovrledg* 
ment  waa  taken.  The  certificate  eommeaeed,  ^The  state  of 
Texsa,  county  of  Hopkins,"  and  recited  the  appearance  of  the 
parties  before  the  **  undersigned  authority,"  and  ooncluded, 
'*  Witness  my  hand  and  official  seal  at  DouglasSi  this  sixth 
day  of  October,  A.  D.  1854,"  being  signed,  ''John  R.  Ciute, 
Notary  PubHc,  N.  0."    ''The  objection,"  says  the  supreme 

court  of  Texas,  "was,  we  think,  properly  overruled 

The  discrepancy  between  the  county  named  in  the  outset  and 
the  letters  designating  his  county  appended  to  the  signatures 
might  easily  be  accounted  for,  and  certainly  was  not  of  suffi- 
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cieat  imporUnM  to  inTalidato  tha  record."  In  iMeMng  this 
conclunon,  tho  ooort  remarka  thai  M€J)onaid  n  Margcm^  27 
Tex.  503,  *"  la  naarlj  ia  pMoi  aa  to  tfao  BttflloieiM^  of  tba  sig- 
natmro,  whieh^  ii  luoai  be  aaKnuad,  was  aothantieated  with 
the  offieial  seal  oi  the  aotavj,  showing  tfae  words  *  Notary 

PubUc,  oowniy  o[ ^  Tesaa.' "   MerekanUf  Bank  t.  Hmrrimm, 

38  Ha.4SS,  9a  Abu  Deou  386^  fai  a  case  ia  whiob  the  noUry 
public  who  took  the  asknowiedi^iRent  of  a  deed  offeied  in  eri- 
ience  deseribod  bitasolf  ia  the  bodj  ef  the  acknowledpnent  as 
a  notarj  pabUe  withia  and  Sbr  the  coaaij  of  liTingston,  bnt 
appeadad  to  his  siigaatore  hia  official  character  ia  the  foUow^ 
iag  woidai  "NoUrj  Pa)dia»  Howasd  Countj";  and  the  su- 
preme ooart  said  thay  wesa  inclined  to  think  thai  tha  dead 
should  hafo  beaa  sdiaittedv  hat  hciag  cxclitdedy  theia  was 
sUlI  evidaaae  onoagh  to  shim  a  priiaa.  fade  ligbt  to  racoTet. 
In  A§am  ▼.  iShaaaoa,  1(B  Mo.  WL,  tho  cortilcata  of  acknowk- 
cdgaienl^  aftev  stating  that  W.  L«  BL  Ft&xicr  appeared  in  the 
probate  coist^ia  open  oourt^  and  ackaowkdged  tka  deed,  con- 
alndod,  iaduding  the  sigaatttN^  ae  feUaas:  ^'Ls  tcetnnoaj 
wbeieol^  I,  W»  L.  H.  IVasier^  judge  o£  said  oouct^  hma  bera- 
noto  sat  mj  hand  aad  affiaiag  my  pritatc  saaL  •  .  .  .  M.  L. 
WjFfidk^  Probata  Jiudge."  A  private  seel  was  affixed,  and 
tiiaro  waa  also  a  statemeat  that  no  Baal  of  cffioe  hsd  yaft  baen 
provided.  It  was  held^  o^rarral&ng  LroesZa  t.  TAoespam,  lb 
Ma.  <2a^  that  Iha  cartiteata  waa  good. 

Viawiag  tho  eartifinata  c£  aoknowledgnsent  in  tho  light  of 
iha  (Jooigia  law^  it  mast  ho  heid  snfficisnt,  if  we  can  laam 
fcoai  the  cestifieste,  either  alotieor  aidod  bj  the  iaatsriiifMat 
acknowledged,  ihaJL  tho  aaknawledgmeat  was  made  befosa  or 
takea  bj  any  ofioer  aotborizod  by  amch  law  to  do  sa  Vroni 
tha  Qoorgia  law  as  proTtd^  it  appeara  that,  among  other  offi- 
eara»  cither  a  elerk  o£  tha  soperior  court  or  a  jnatiee  of  the 
peaca  coold  take^  in  that  state,  an.  acknowledgBssnt  of  a  oon- 
▼ayan4sa  of  land  skaate  tbereia;  and  hence  if  the  desesriptioB 
fioUowiag  aad  constituting  a  part  of  tha  signature  fsirlj  indb- 
catea  either  of  theao  offiears,  the-  acknowledgment  most  be 
sustained.  Invokiagy  sa  we  lawfully  may  and  properly 
should  dO|  the  aid  of  the  attestation  of  the  deed,  our  con- 
clusion is,  that  each  of  the  above  official  capacitiea  is  inifii- 
ci«ntlj  indicated.  The  final  C  may,  in  tha  light  of  the 
authorities^  ha  regarded  aa  a  clrfical  erior,  and  intended  fcHr 
a  P,  and  so  treating  it,  the  quotation  would  read^  '*  Deputy 
dark  of  the  superior,  and  justice  of  the  peaca"    Tlie  omission 
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of  the  word  "court,"  or  the  letter  C,  ae  standing  for  "court/* 
after  the  letter  S,  cannot  be  regarded  as  material,  but  ita  ab. 
sence,  in  view  of  the  liberal  principles  of  law  always  obtaining 
and  to  be  applied  in  support  of  these  instruments,  will  be 
supplied.    The  letter  8  can,  in  view  of  the  Georgia  law,  be 
given  no  other  signification  than  as  standing  for  ''superior^'; 
and  informed,  as  we  are,  by  this  law  that  a  clerk  of  the  supe- 
rior  court  may  perform  the  oflBcial  functions  in  question,  we 
must  elect  between  ignoring  the  clear  indication  of  the  words 
"deputy  clerk  superior,"  and  defeating  the  acknowledgment, 
or  of  regarding  them  in  the  light  of  the  statute  and  supplying 
the  word  "court"  as  a  clerical  omission,  and  sustaining  the 
certificate.     Instruments  like  these,  say  the  authorities,  must 
be  construed,  Ut  res  magis  valeat  quam  pereat;  and  in  dealing 
with  them  it  should  be  the  aim  of  the  courts  to  preserve,  and 
not  to  destroy:  Einstein  r.  Shouse,  24  Fla.  490;  Kelly  r.  Cal- 
houn,  95  U.  8.  710;  Carpenter  v.  Dexter,  8  Wall.  618;  Twich- 
ard  V.  Crow,  20  Cal.  150,  160;  81  Am.  Dec.  108.     It  is  the 
policy  of  the  law,  observes  the  supreme  court  of  Minnesota  in 
Brunsurich-Balke'CoUender  Co.  v.  Brackett,  87  Minn.  68,  to  up- 
hold certificates  of  this  eharacter,  and  wherever  substance  is 
found,  obvious  clerical  errors  and  all  technical  omissions  or 
defects  will  be  disregarded.     Again,  should  we  read,  as   it 
might  be  said  we  should,  the  final  C  as  standing  for  or  in. 
tended  to  indicate  the  "court,"  so  that  the  entire  suffix  to  the 
signature  should  read,  "Deputy  clerk  of  superior  and  justice 
court,"  it  seems  to  us  entirely  clear  and  reasonable  to  hold 
that,  thus  read  in  connection  with  the  attestation,  it  was  in- 
tended by  the  officer  to  indicate  his  dual  official  capacity  of 
clerk   and  justice.     If  nothing  followed   the   signature  but 
"J.  C,"  or  "justice  court,"  we  would  be  obliged,  in  view  of 
the  attestation  and  the  law,  to  hold  that  it  was  a  clerical 
error  or  an  inaccuracy,  and  intended  to  indicate  the  oflScial 
character  of  justice  of  the  peace;  and  it  is  nothing  more  than 
reasonable  to  hold  that  the  last  two  initials,  if  to  be  read,  the 
former  as  "justice,"  and  the  latter  as  "court"  or  "courts '» 
were  used,  the  former  as  standing  for  justice,  and  the  latter 
as  applying  not  only  to  it,  but  also  to  "  superior,"  as  indicated 
by  the  letter  S.    Again,  if  it  is  to  be  assumed  that  J  does  not 
stand  for  "justice,"  but  for  some  other  word,  there  is  still 
enough  to  signify  the  office  of  the  clerk  of  the  superior  court. 
Inartificialness  in  the  execution  of  these  instruments  cannot 
be  permitted  to  defeat  them,  if,  looking  at  them  as  a  whole. 
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we  find  that  they  reaaonablj  and  fairly  indicate  a  compliance 
with  the  law. 

In  reaching  thia  concloaion,  we  have  not  overlooked  the  use 
of  the  word  *' circuit,"  in  the  body  of  the  certificate.  Our 
jadgment  as  to  this  is,  that,  in  the  absence  of  evidence  that 
there  is  any  such  court  in  Qeorgia,  the  suffix  to  the  signature 
must  control,  as  showing  that  the  person  taking  the  acknowl- 
edgment was  acting  in  the  authorized  official  capacity  indi- 
oated  by  it,  and  that  the  word  '*  circuit "  was  written  at  least 
unadvisedly,  even  if  by  the  officer  himself,  and  is  to  be  con- 
trolled by  the  designation  following  his  signature,  which  is  to 
be  presumed  to  have  been  made  by  him,  and  to  have  been  a 
subsequent,  if  not  the  last,  act  in  the  matter:  Carlule  v.  Car^ 
tide,  78  Ala.  542. 

In  what  has  been  said,  the  fact  that  the  acknowledgment 
was  taken  by  a  deputy,  if  taken  in  the  capacity  of  clerk  of 
superior  court,  instead  of  that  of  a  justice  of  the  peace,  has 
not  been  noticed.    In  Hope  v.  Sawyer ,  14  III.  254,  a  question 
arose  upon  the  legality  of  the  record  in  Illinois  of  a  deed  ac- 
knowledged in  Missouri,  the  certificate  of  acknowledgment 
being  signed  in  the  name  of  the  clerk  of  the  circuit  court, 
**by  E.  Baker,  Deputy  Clerk."     It  was  objected  that  the  ac- 
knowledgment should  have  been  made  before  and  certified  to 
by  the  clerk  in  person.     *'  The  objection,"  says  the  opinion, 
'^is  not  well   founded.     The   acknowledgment   purports   to 
have  been  taken  by  the  clerk,  and  it  is  certified  in  his  name 
and  under  the  seal  of  the  court.    Prima  facie,  this  is  sufficient. 
The  seal  of  the  court  proves  itself,  and  we  must  presume  that 
it  was  affixed  by  the  proper  officer.    The  presumption  is,  that 
the  clerk  was  authorized  by  the  laws  of  Missouri  to  act  through 
a  deputy,  and  that  Baker  was  regularly  appointed  as  such. 
The  deputy  had  the  power  to  use  the  name  of  the  clerk  and 
attach  the  seal  of  the  court  ....  The  certificate  in  question 
was  none  the  less  the  act  of  the  clerk  because  made  by  his 
authorized  deputy":   Devlin  on   Deeds,  sec.  475;   Webb  on 
Record  of  Title,  62.     In  Small  v.  Field,  102  Mo.  104,  where 
an  acknowledgment  of  a  deed  to  land  in  Missouri,  taken  be- 
fore a  deputy  clerk  of  a  territorial  district  court  in  Washing- 
ton Territory,  was  held  sufficient,  notwithstanding  the  statutes 
of  the  United  States  providing  for  the  appointment  of  the 
clerk  of  such  court  made  no  provision  for  a  deputy,  though 
deputy  clerks  of  territorial   courts  are  expressly  spoken  of 
elsewhere  in  the  statutes,  the  supreme  court  of  Missouri  oh- 
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•erved:  '*  If  neeeasary  t<»  QplioU  this  oettificAle,  we  woold  prv- 
■ume  that  a  law  of  the  territorial  legislature  wa&  in.  existence 
authorisdng  the  appoitttaifiai  of  a  Aspaij  cbstk Mere- 
over,  the  seal  ot  the  courts  being  affixed  to  the  eeitifieate,  car- 
ries with  it  iirme /flwjtf  evidenee  that:  ii  was  ri|^it£iiUjr  effixed, 
end  thfowe  the  bnrdeii  of  oveffcondng  the  primm  JfcteU  caae 
iboe  Bsede  on  the  ob|eetere  to  the  suffirienc^  a£  the  cettiit- 
eele":  HiMtsr  ^.  Abnao^  42  tta  74;  &7  Am.  Daa  3i& 

In  the  ease  before  tis  it  ie  to  he  preamned  from  the  iHordesI 
the  otf  ti£oate  to  such  e£Eect^  the!  the  seal  of  ofice  of  the  elerk 
of  the  superior  court  was  iaajMreaMd  upen  the  original  eertifr 
eata.  The  absooce  from  the  reeord  or  frem  the  tieaeetipt  of 
s«efa  seal,  or  tuythiAjg  as  representing  it^  ie  not  anAciaat  to 
overcome  the  presumption  created  by  such  wosda.  The  oodie 
nary  promisMwe  of  atatntes  rogulatinig  the  roeording  of  inelru- 
laaeats  do  not  oonteo^klale  the  inaeripCMm  o£  pobtta  efiieial 
seals  upon  the  cooord:  Devlin  on  Deeds^  sec;  700;  Wefah  on 
Record  of  Title,  sec  74;  CUary  r.  City  4  Kcmut^  61  Me.  SZfr, 
Hammmd  t.  dorden,  93  Mo.  223;  is^oWifcy  v.  Jtum^  12  CmL 
664;  Smik  r.  DaH,  Id  Cal.  610;  Jonn^  ▼«  Mmrtin,  U  Gel.  166; 
Qriffin  T.  Sk4ffidd,  88  Miss.  389;  77  Am.  Dec.  €46;  fisddm  t. 
(hertan,  4  Bibb^  406;  Smei  v.  ^ord^  6  Dana«  187;  BaOard  r. 
Perrif,  28  Tex.  347;  WUt  v.  Harlan,  66  Tex..  660;  C^fU  t.  On- 
drieJct^  66  Tex.  676;  OaU  v.  Skilloek,  Dek^  Oct.  6,  18M;  2» 
N.  W.  Bep.  666.  In  Jaads  v.  Mawtin,  16  CaL  166  w-facre^  as 
here,  the  body  of  the  certificate  indicated  a  seal  bj  apt  wetds^ 
the  w<Hrds  *'  No  seal"  appeared  in  the  certified  copy  where  ikm 
notarial,  seel  should  have  been,  and  it  was  held  that  these 
words  did  not  imply  that  no  seal  was  affixed  to  the  Ma8tra<* 
ment  by  the  notary  who  took  the  acknowkdgownjt,  bet  nam  a 
mKC  note  of  the  recorder  of  the  place  of  the  notarial  etai, 
which  be  lurobably  had  no  means  of  recording,  and  which  it 
was  not  necessary  that  be  should  record. 

As  it  is  t9  bo  preeonied  from  these  words  of  the  certifieeto 
that  a  seal  was  impressed  upon  the  original^  the  oniy  dietino 
tion  between  the  case  at  bar  and  those  cited  from  Illinete  and 
Missouri  is,  that  here  the  certificate  is  signed  by  the  deputy 
simply  in  his  own  name,  without  nsdng  that  of  the  clerk. 
There  is  conflict  of  authority  as  to  how  such  certificates  of  ac- 
knowledgment should  be  executed  when  they  are  made  by 
deputies.  In  Tennessee  it  was  held  {B^anmant  ▼.  YeatnmnyS 
Humph.  642)  that  such  certificates  should  be  in  the  name  of 
the  deputy;  and  likewise  in  a  ]»te  case  in  Georgia,  where  an 
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Acknowledgmeni  was  taken  oat  of  the  state:  ItcKenzis  t. 
Jaehonf  82  Qa.  80;  and  in  CalifornU  a  certificate  was  held 
Ttlid  which  staled  that  '*  before  me,  the  undersigned,  county 
derk  of  Sonoma  County,  personally  appeared,''  and  was 
signed  ''John  A.  Brewster,  Deputy  County  Clerk  of  Sonoma 
County,"  the  principal's  name  not  appearing:  Tauchard  ▼. 
Crom,  20  CaL  150;  81  Am.  Dec  108.  See  also  Rase  v.  New- 
man, 28  Tax.  131;  80  Am.  Dec.  646;  Cook  v.  Knotty  28  Tex. 
85l  In  Tmlboti's  D4m89M  ▼.  Hooitr,  12  Bush,  408.  where  the 
seknowkdgDMnt  was  in  fact  taken  by  the  deputy  clerk,  but 
the  name  of  the  clerk  alone  was  signed  by  such  deputy  to  the 
eertificate,  the  acknowkdgment  was  decided  by  the  supreme 
court  ef  Kentucky  to  be  valid«  aud  this,,  too,  although  the 
deputy  waa  a  mlBor^  the  statute  not  pveacribing  the  qualifica^ 
ref  A  deputy.  The  doctrine  of  this  case  is^  that  all  official 
^•houLd  be-don*  in.  Uie  name  of  tlie  elerk,.  and  not  in  that 
of  the  deputy.  The  view  expressed  in  Devlin  on  Deeds,  sec.  474, 
■^  ttiai  tltosaif  natuTC  of  the  deputy  alane  does  not  invalidate  the 
sduwwledgtneut,  but  that  the  better  practice  is  for  the  deputy 
losigii  the  nitmeof  the  prhicipal^  by  himself  as  deputy.  That 
this  ia  the  better  rule  in  all  cases  where  a  deputy  acts,  we  will 
net  iiffty,  but  in  view  uf  the  covfliet  of  a^uthority  and  tlie  lib- 
tral  viewa  governing  in  eases  o£  these  acknowledgments,  we 
casjwlt  hold  this  certificate  invalid  on  account  of  the  manner 
in  which  tlie  deputy  has  signed,  hut  must  regard  it  as  suffi- 
eient  in.  this  aspect;  and  this  being  so«  and  the  presumption 
being  thet  the  official  seal  of  the  clerk  of  the  superior  court  of 
ThoBiaji  Countyv  Georgia,  was  affixed  to  the  original  certifi- 
cate of  acknoAskedgment,  and  rightfully  so  ( Touchard  v..  Crow^ 
adCal.  150;  81  Am.  Dec.  108;  Small  v.  Field,  102  Mo.  104), 
the  certificate  ssust  be  sustained^  though  executed  by  a  de{> 
«ty»  and  in  another  state.  That  the  act  is  one  which  in  its 
nators  may  bo  performed  by  a  deputy,  cannot  be  denied:  Dev- 
Ira  on  Deeds,  see.  473;  Webb  on  Record  of  Title,  sec.  62;  and 
theie  is,  ia  view  of  the  authorities  cited  above  as  to  deputies  and 
the  manner  in  which  they  may  sign,  in  the  fact  that  the  name 
ef  the  clerk  does  not  appear,  nothing  to  except  this  certificate 
from  the  rule  which  presumes,  prima  facUf  that  the  appoint- 
ment ot  Bracewell  as  the  deputy  clerk  was  valid:  Hope  v. 
fistfyer,  14  III  254;  SmaU  v.  Field,  102  Mo.  104. 

If  we  refer  the  taking  of  the  acknowledgment  to  Bracewell's 
^•psciiy  as  justice  of  the  peace,  then  the  certificate  shows 
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that  he  had  an  official  seal,  as  such  officer,  and  no  other  evi- 
dence of  such  capacity  is  required  by  the  act  of  1873,  supra. 

In  Carpenter  v.  Dexter^S  WaH.  513,  it  is  announced  as  law, 
that  where  one  state  recognizes  acts  done  in  pursuance  of  the 
laws  of  another  state,  the  courts  of  the  former  will  take  judi- 
cial cognizance  of  these  laws,  so  far  as  may  be  necessary  to 
determine  the  validity  of  the  acts  alleged  to  be  in  conformity 
with  them.  We  find  no  other  decision  to  this  effect,  the  gen- 
eral rule  being,  that  the  statute  law  of  another  state  is  to  be 
proved  according  to  the  law  of  the  former  in  which  the  trial 
is  had:  Tuien  v.  Oazariy  18  Fla.  751;  Sessions  v.  Reynolds,  7 
Smedes  &  M.  130;  Wharton  on  Evidence,  sec.  302;  Green- 
leaf  on  Evidence,  sees.  486,  489.  We  may  remark,  however, 
that  we  are  not  advised  that  the  application  of  the  rule  an- 
nounced by  the  supreme  court  of  the  United  States  would 
have  led  to  a  conclusion  against  the  validity  of  the  acknowl- 
edgment in  question. 

A  further  question  suggesting  itself  is,  What  effect  is  to  be 
given  the  fact  that  the  record  in  Marion  County  was  made 
before  the  act  of  1873?  Does  this  fact  except  such  record,  or 
a  transcript  thereof,  from  the  effect  of  the  provision  of  our 
constitution  set  out  above?  The  act  of  1873  was,  in  effect,  an 
amendment  of  the  existing  prior  legislation  referred  to  in  this 
opinion.  As  has  been  shown  in  the  statement  of  that  legisla- 
tion, a  purpose  of  it  was  the  regulation  of  the  acknowledg- 
ment and  proof,  made  out  of  the  state,  of  deeds  of  lands  here, 
for  the  purpose  of  their  being  used  or  recorded  here.  Upon 
the  approval  of  the  act  of  1873,  the  acknowledgment  of  the 
deed  became  as  valid  as  it  would  have  been  from  the  date,  of 
its  execution  had  it  been  acknowledged  after  the  approval  of 
the  act,  and  a  record  of  this  deed  made  upon  the  originally 
defective  acknowledgment  immediately  after  the  statute  be- 
came operative  would  have  been  as  valid  for  all  purposes 
involved  in  this  cause  as  if  the  deed  had  been  acknowledged 
subsequent  to  the  approval  of  the  statute.  This  deed,  as  ac- 
knowledged, standing  upon  the  record,  as  it  did,  at  the  time 
the  act  became  effective,  we  see  no  good  reason  why  the  record 
was  not  from  that  time  as  valid  as  if  it  had  been  made  im- 
mediately after  the  approval  of  the  statute;  or  in  other  words, 
why  it  was  not  duly  recorded  from  that  time.  Such,  we 
think,  was  the  logical  and  necessary  effect  of  the  statute  upon 
the  existing  record.  The  rieed  was  duly  recorded  from  that 
time,  and  the  record,  or  a  certified  copy,  was  admissible,  un* 
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der  the  section  of  the  oonetitution  set  oat  above:  E(ut  t.  Pugh^ 
71  Iowa,  162;  Fowler  r.  MerriU,  11  How.  876. 

No  objection  that  the  original  was  not  within  the  custody 
or  control  of  the  party  offering  the  copy  appears  to  have  been 
made,  and  hence  we  conclude  that  this  requirement  was  com- 
plied with  or  waived. 

That  the  officer  acted  within  his  jurisdiction  appears  suffi- 
ciently upon  the  face  of  the  certificate:  Devlin  on  Deedd, 
sees.  482,  486. 

Other  assignments  of  error  need  not  be  noticed. 

The  judgment  must  be  reversed,  and  remanded  for  proceed- 
ings not  inconsistent  with  this  opinion.     It  will  be  so  ordered. 

AcKowLXDamifTS,  CoirsTrrnTioMiLnT  ot  Stitdtss  Oomaaornro  Db- 
nonrs:  See  note  to  Bamet  ▼.  Bametf  16  Am.  Deo.  61S,  —  a  ease  deeidin^  tliat 
■ueh  Mts  do  not  affect  jadgments  rendered  prior  to  their  passage.  So  where 
a  wife  joine  in  her  hnabaad's  deed  or  mortgage  for  the  purpose  of  releasiuj{ 
dower,  the  deed  or  mortgage  will  be  whollj  inoperative  as  to  her,  unless  it  is 
properlj  acknowledged  hj  her,  and  as  againet  her,  cannot  be  relidated  by  a 
iubseqiient  etatnte  passed  for  the  pnrpoee  of  curing  such  defects:  Orwe  ▼. 
Todd,  41  Md.  633;  20  Am.  Rep.  76.  But  a  eerfcifioate  of  the  acknowledg- 
meat  of  a  release  by  a  husband  and  wife,  omitting  to  state  that  the  wife  was 
separately  examined,  is  made  good  by  the  Pennsylvania  act  of  the  3d  of  April, 
1826:  Tate  ▼.  BtofA^oon,  16  Serg.  &  R.  35;  16  Am.  Dec.  646,  and  note  citing 
maay  easee  to  the  same  point.  In  Mamtfoeturen*  etc,  Cku  Co.  t.  Dougieuii, 
130  Pa.  St  283,  and  OrtMwna  etc  Au'n  v.  Sawen,  134  Pa.  St  854,  will  be 
foand  a  construction  of  the  later  Pennsylvania  act  of  1878^  See  al^o  note  to 
JordoM  V.  Corey,  62  Am.  Dec.  525. 

AoKNOWLSDoifSMT,  Debd  AS  EviDSiioi  TO  SvPFOBT.  —  Oertifioate  of  ac- 
knowledgment to  a  deed  is  to  be  sustained  if  possible,  and  in  support  t>f  it 
lefersnoe  may  be  had  to  the  instrument  to  whiah  it  Im  attached:  Toudiard 
V.  Orom,  SO  GkL  160;  81  Am.  Dea  108. 

AonowLBDOMBNTS,  Statucxnts  Rbquibsd  Df.  —  a  oertifioate  of  ac- 
knowledgment of  a  deed  or  mortgage  that  fails  to  state  the  fact  of  the 
scknowledgment  is  insufficient:  Bryan  v.  Ramxrtat,  8  Cal.  461;  68  Am.  Dec. 
340.  The  oertificate  need  not  be  in  the  exact  form  prescribed  by  the  stat- 
ute, but  must  ooDtain  its  substance:  E&mtein  v.  Shoiue,  24  Fla.  490;  and  there- 
fore the  fact  that  the  person  making  the  acknowledgment  was  known  to  the 
effiesr  taking  it  must  be  evidenced  by  his  oertificate,  and  without  this  the 
authentication  is  not  such  as  to  entitle  an  instrument  to  record:  Scdmon  v. 
//■f,  80  Tex.  133.  See  also,  generally,  as  to  compliance  with  statutory  re- 
quirementa,  the  extended  noU  to  LMngsUmy.  KetieUe,  41  Am.  Deo.  168*184. 

Pboov  ov  OmoiAL  Charactbb.  —  Acknowledgment  is  sufficient  to  render 
s  deed  admissible  in  eviileuce,  when  the  notary,  in  his  certificate  to  a  deed 
eoBveying  land  in  Livingston  County,  describes  himself  as  a  notary  public 
within  and  for  the  county  of  Livingstcm,  though  he  appends  to  his  signature 
the  words  "Notary  Public,  Howard  County  '*:  MerchanU'  Bank  v.  HarrUon, 
19  Ho.  483;  03  Am.  Deo.  285.  So  where  a  tax  deed,  issued  by  the  county 
elei^  of  Jaekson  County,  in  Kansas,  is  acknowledged  before  a  justice  of  the 
psees,  and  the  caption  or  venue  to  the  oertifioate  of  acknowledgment  is 
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"State  of  KanHM^  JmIcmni  Connty,  n.,*  it  will  be  praaamed  that  soch  ac- 
knowledgment waa  tAk«B  bj  a  Jnatioe  of  tha  peaee  of  Jaekaon  Ckrauty,  within 
Kaoaa%  and  In  tha  townahip  whara  tha  jaatioeaf  tha  §nm  leaidaa  and  holda 
aia  office:  D<m§UuM  T.  BWko^  46  Kan.  200l  Am  ta  ^oof  of  offiaui  abaraoter 
generaUy,  aaa  noU  to  la^btgtUm  t.  KttUUt^  41  Am.  Dea  170;  aa  to  the 
anffldenoy  of  initiala  appanded  to  tfaa  aigaatiira  to  ahow  official  charaotar, 
aee  aama  note^  171. 

Dsim.  —  SfnRff  m  CkiWiwitt.  BntoBi  nr  Agociiowlsdomkktb:  See  note 
to  Limnffiiom  v.  Ktitetk,  41  An.  Deo.  174, 176.  i>atiQf  nekuowle^igmeut  be- 
fore execution  of  deed  does  not  iiiTalidate  the  deed,  and  ii  U  auia4«:iio.e  m 
OTideuoe,  where  snob  antedating  was  a  mere  clerical  mititako,  ^vuicli  deed 
itaelf  sufficiently  oorraota:  fiiherr.  BtUeher,  19  Ohio,  406;  53  Am.  Dea  436. 

Duds— AcKKowLBiNniBirr  bt  Dtrvrr.  —  Certificate  of  acknowledgment 
attaatad  by  a  deputy  aoanty  olark,  with  tha  aeal  of  court  affixed,  ia  euffieiant  ta 
anthorixe  the  record  of  tha  deed,  under  laws  providing  that  the  acknowledge 
mant  may  be  taken  by  tha  dark  of «  court  having  a  aeal,  and  that  tha  oounty 
clerk  ia  ex  qffido  dark  of  all  oourta  having  a  aeal,  except  the  auprama  court; 
Touchard  v,  Oitno^  20  CaL  160;  SI  Am.  Deo.  108;  ffemeUm  v.  Reed,  82  Tex. 
647;  overruling  tha  earlier  caae  of  Milier  v.  TJuUdter,  9  Tex.  4a2;  ISO  Am. 
Dec.  172. 

Dkbdb  — AcKNowLKDOMBHTS— PjuauMraoN  in  Favob  ov  DiacHAEoa 
OF  OmoiAL  Duty.  —  Officer  taking  acknowledgment  of  deed  must  certify 
bame,  with  the  day  and  year  when  it  waa  made,  and  by  whom,  and  he  will 
be  preanmed  to  have  performed  bis  duty,  and  will  not  be  supposed,  wi;bout 
proof,  to  have  taken  the  acknowledgment  before  the  dead  was  executed: 
Cover  V.  Manaway,  115  Fa.  Su  338;  2  Am.  St.  Rep.  552. 

DbXOS  —  AOKMOWLBDOMBlfT.  —  OFFICIAL  SbaL  OF    NOTAKY   is    llldiapea- 

sable  part  of  his  certificate:  Mason  v.  Brock,  12  IlL  273;  52  Am.  Dec  490. 

JuDioiAL  NoTiCB  Will  not  be  taken  of  the  atatutea  of  a  aiater  atata:  //orwy 
V.  MerriU,  150  Mass.  1;  15  Am.  St.  Rep.  159;  Oabom  v.  Blaek/mm,  78  Wia. 
209;  23  Am.  St.  Rep.  400;  Buchanan  v.  Hubbard,  119  Ind.  187. 

TKIAL  —  OBJBCnOlf     TO     iNTBODUOTIOlf     OF    ByISBMOB,    WHBB    DbBMBB 

to  BB  Waiybd.  —  An  exception  comea  too  late,  or  muat  be  regarded  aa 
waived,  when  taken  to  a  paper  offered  aa  evidencOi  becavaa  it  pnrporta  to  be 
a  copy,  and  not  the  original,  auch  paper  having  been  received  aa  avidence 
without  any  call  being  made  for  the  original,  or  any  objection  made  that  tha 
paper  waa  hut  a  oopys  Imff  y.  ^oitiMai^  16  Gratt.  83;  76  Aflk  Daa.  189L 
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[29  FLOBinA,  456.) 

Falsi  Pebtbhbis  —  Cbimb  of,  whbrb  CoirsuvMATBik.  —  The  raoalpt  or 
obtaining  of  money  or  property  obtained  under  falae  pratenaaa  is  the 
consummation  of  the  offense;  and  if  the  false  pretenaea  are  made  in  oua 
jurisdiction,  but  the  property  ia  obtained  in  another,  tha  proaeontion 
must  be  instituted  in  the  latter  jurisdiction. 

FaLAB    PRBTBNSBil  —  InDIOTMENT    MUST    AlLKOB    WHXRB    PrOPBRTY     WAB 

OBTAiif BD.  —  An  indictment  for  obtaining  money  by  means  of  falae  pre- 
tenaea which  alleges  that  snch  preteuses  were  made  in  a  certain  county, 
but  fails  to  state  where  the  mopey  was  obtained,  ia  inaufficient. 
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Jaum  Pkeibhib  —  IwmtTMwr  wmr  ALum  vbat  PMnHtrr  wis  0»> 
kaivkbl  —  An  indiofeaiaat  for  oHMsfaif  nonsj  «ad«r  falM  prttMm^ 
alkgiiig  ihai  ih«  |Mnoo  defnud^d,  or  hxa  ag«mfc»  wa%  by  rMton  of  and 
in  nlumco  opon  tho  alUgod  fabo  protanaei,  indnood  to  p*rt  with,  aod 
did  part  with,  hU  ownerAip  im  tacfa  moiray,  it  iiuirfleient»  m  not  •!• 
k|^  tiurt  tho  nonogr  «m  ^  obtmod  "  Iby  «r  thnragh  m  A  prctaiwea. 

run  FBBfBmoi.  —  As  IiBBKnowr  »•»  Obbmvov*  Mairnr  bgr  ibmum  oI 
labi  prwtiwf  a,  aUegod  to  haro  boon  mado  in  n  oortain  ooanty^  bnt  fail* 
n^  to  allo^e  wlioro  the  money  w&«  obtained  aad  ttating,  in  anothor 
oount,  tliat  tho  party  defraaded,  "then  and  thero,"  relying  upon  tnoh 
pretenaes,  and  Mioring in  thoir  tmth,  iraa  "'than  «nd  tkoto "  indnood 
to  port  with,  and  did  poH  vitb,  ^io  •mMinhtp  in  onok  inonoy,  io  in* 
■dSoient  for  not  allowing  whom  tho  monoy  waa  obtainod,  or  that  it  was 
ohtainod  in  tho  jaritdiction  wboro  lach  protooMt  woro  mado. 

FiUB  PRKTKN8K8.  —  An  Imdichcxnt  F0&  Obtainimo  Morbt  by  moant  ol 
fftlio  pretenoeo,  alleged  to  have  boon  nndo  in  ono  or  two  plaoeo,  foUowod 
by  tho  nao  of  tiio  phraao  ''thon  and  thero  "  in  duurging  tbo  obtaining  ol 
tho  monoy.  ia  inooflioifnt  and  nncortain  ao  to  tho  jnriadiotional  looali^ 
whero  tho  money  waa  obtainod  and  tho  orimo  oommittod. 

FaLOB  PbSTBN&IS  —  ImSUTVICIXIIT  InDIOTMXNT  MOTCunU>  BT  8TATUTB.— 

An  indictment  for  obtaining  money  by  false  pretoneoe,  which  ia  nncor- 
tain and  inanffioiont  for  not  alleging  whoro  tho  money  was  obtained,  or 
thai  it  was  obtained  in  the  oonnty  whoro  tho  preteneeo  woro  mado^  is 
not  cured  by  a  statute  providing  that  in  all  oaaos  where  an  indiotUdo 
offense  is  perpetrated  within  the  atato,  and  tho  tame  ahall  oommenoo  in 
one  oonnty  and  terminate  in  anothor,  tho  perion  offending  sliall  be  liablo 
to  indietment  in  either  oonnty. 

R.  L  AnderBon  and  R.  W,  Davis^  for  the  plaintiff  in  error. 

WiUiaTn  B.  Lamar,  for  the  defendant  in  error. 

Ranby,  C.  J.  The  information  is  for  obtaining  property 
under  flake  pretenses.  There  was  a  motion  made  in  the  trial 
oourt  to  quash  the  information,  but  the  motion  was  overruled, 
and  error  has  been  assigned  on  this  action.  The  first  ground 
•f  the  motion  to  be  nuticed  is  the  one  asserting  that  the  infor- 
mation does  not  show  jurisdiction  of  the  court  to  try  the  cause* 
The  principle  of  law  relied  upon  in  support  of  this  contention 
is,  that  the  receipt  of  money  or  other  property  obtained  under 
faise  pretenses  is  the  consummation  of  the  offense,  and  the 
place  of  its  receipt  by  the  offender  is  the  locality  of  jurisdio- 
tioa.  iThe  receipt  or  obtaining  of  the  property  is  the  consum* 
mation  of  the  offense,  and  in  the  absence  of  a  valid  qualifying 
statnte,  the  place  of  its  receipt  is  the  sole  locality  of  jurisdic* 
tion.  If  the  false  pretenses  are  made  in  one  jurisdiction,  but 
the  property  is  obtained  in  another,  the  prosecution  must,  in 
the  absence  of  such  a  statute,  be  instituted  in  the  latter  juris- 
diction: 7  Am.  &  Eng.  Ency.  of  Law,  7G8,  762.     In  StaU  t. 
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House^  55  Iowa,  466,  where  the  property  alleged  to  ha^a  1 
fraudulently  obtained  coDaisted  of  proiniasory  notea  and  a 
mortgage  securing  the  notes,  the  false  pretenses  were  made 
and  an  agreement  of  settlement  providing  for  the  execution 
and  delivery  of  the  notes  and  mortgage  was  executed  in 
Wright  County,  and  afterwards  the  notes  and  mortgage  were 
made  and  delivered  to  the  defendant  in  Polk  County,  where 
he  was  indicted,  tried,  and  convicted;  and  it  waa  held  that 
the  false  pretenses  made  in  Wright  County  were  not  a  crime, 
that  an  indictment  would  not  lie  there,  because  the  notes  were 
not  obtained  there,  and  that  as  the  crime  was  consummated 
in  Polk  County,  by  the  delivery  of  the  papers  in  that  county, 
the  indictment  was  properly-  found  there,  no  matter  where  the 
false  representations  which  induced  their  delivery  were  made. 
In  Skiff  y.  People,  2  Park.  Cr.  139,  the  county  of  the  delivery 
of  the  property  was  held  to  be  the  proper  county  for  the  trial 
of  the  offense,  though  the  note  for  the  property  was  not  made 

y  and   delivered   until   subsequently,  and  in  another   county. 

^Norris  v.  State,  25  Ohio  St  217,  18  Am.  Rep.  291,  decides 
that  where  one,  by  false  pretenses  contained  in  a  letter  sent 
by  mail,  procures  the  owner  of  goods  to  deliver  them  to  a 
designated  common  carrier  in  one  county,  consigned  to  the 
writer  in  another  county,  the  offense  of  obtaining  goods  by 
false  pretenses  is  complete  in  the  former  county,  and  the 
offense  must  be  prosecuted  therein,  the  delivery  of  the  goods 
to  the  common  carrier  being  a  delivery  to  the  defendant's  agent, 
and  hence,  in  law,  a  delivery  to  the  defendant  In  People  v. 
Adamsj  3  Denio,  190,  45  Am.  Dec.  468,  Adams  and  another 
were  indicted  in  the  city  of  New  York  for  obtaining  money 
from  a  firm  of  commission  merchants  in  that  city  by  exhibit- 
ing to  them  fictitious  receipts  signed  by  the  other  defendant 
in  Ohio,  falsely  acknowledging  the  delivery  to  such  other  de- 
fendants of  a  quantity  of  produce  for  the  use  of  and  subject 
to  the  order  of  the  firm;  and  Adams  pleaded  that  he  waa  a 
natural-bom  citizen  of  Ohio,  and  had  always  resided  tbere« 
and  had  never  been  in  the  state  of  New  York,  that  the  re- 
ceipts were  drawn  and  signed  in  Ohio,  and  that  the  offenae 
was  committed  by  the  receipts  being  presented  in  New  York 
to  the  firm  by  innocent  a^nts  there  employed  by  the  defend- 
ant in  Ohio,  and  the  plea  was  adjudged  to  be  bad,  and  the 
indictment  to  have  been  properly  found  in  New  York;  and  in 
entire  consistency  with  this  decision  it  was  held  in  Stefoart  v. 
Jeesup^  61  Ind.  418,  19  Am.  Rep.  789,  that  a  person  is  not 
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liable  to  conviction  and  punishment  in  Indiana  for  obtaining 
property  under  false  pretenses,  where  the  property  has  been 
obtained  outside  of  that  state,  although  the  false  pretenses 
may  have  been  made  within  it.  See  also  In  re  Carr^  28  Kan. 
1;  State  v.  Round,  82  Mo.  67&;  State  v.  Shaeffer,  89  Mo.  271; 
Commonwealth  v.  Taylor ,  105  Mass.  172;  Commonwealth  v. 
Wood,  142  Mass.  459;  Commonwealth  v.  Van  Tuyl,  1  Met 
(Ky.)  1;  71  Am.  Dec.  455. 

We  will  defer  any  consideration  of  statutory  provision  that 
in  all  cases  where  an  indictable  offense  shall  be  perpetrated 
it)  tills  state,  and  the  same  shall  commence  in  any  one  county 
and  terminate  in  another,  the  person  offending  shall  be  liable 
to  indictment  in  either  county  (McClellan's  Digest,  sec.  4,  p. 
44G),  and  will  test  the  information,  upon  the  point  of  venue, 
by  tlje  rules  of  law  laid  down  above. 

The  allegations  of  the  first  count  as  to  obtaining  the  money 
are,  substituting  figures  for  words,  as  follows:  '*  And  the  said 
Connor,  Chambliss,  and  Vogt,  by  means  of  the  said  false  pre- 
tenses, obtained  from  the  said  bank,  and  the  said  Rollins, 
Morgan,  and  Greeley,  as  its  mannging  agents  and  directors, 
certain  moneys,  to  wit,  three  thousand  two  hundred  dollars, 
of  the  value  of  three  thousand  two  hundred  dollars,  the  prop- 
erty of  said  bank.  And  the  said  bank,  and  the  said  Rollins, 
Morgan,  and  Oreeley,  as  its  directors  and  managing  agents, 
then  and  there,  by  reason  of  the  said  false  pretenses  of  the 
said  defendants,  and  fully  relying  upon  and  believing  in  the 
truth  thereof,  were  then  and  there  induced  to  part  with  their 
ownership  of  and  in  the  said  three  thousand  two  hundred  dol* 
lars  to  the  said  Connor,  Chambliss,  and  Vogt,  and  did  then 
and  there  part  with  their  ownership  in  said  three  thousand 
t\?o  hundred  dollars  to  said  defendants."  It  is  apparent  that 
there  is  nothing  said  in  the  first  of  the  above-quoted  sentences 
as  to  place,  and  hence  no  express  statement  as  to  where  the 
defendants  obtained  the  money.  Assuming,  as  we  will,  for 
the  purpose  of  the  point  under  discussion,  that  the  venue  of 
the  pretenses,  as  previously  laid  in  the  count,  is  in  Marion 
County,  still,  such  distinctive  allegation  of  venue  cannot  be 
invoked  to  show  that  the  defendants  did  obtain  the  money  in 
the  same  locality  or  jurisdiction,  in  the  absence  of  apt  words 
connecting  the  obtaining  of  the  money  with  it  The  first  sen- 
tence, then,  fails  altogether  to  show  where  the  money  was 
obtained,  or  where,  in  the  light  of  the  above  authorities,  the 
offense  was  consummated  or  is  indictable;  and  consequently 
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the  count  must  be  held  to  be  insuflScient,  nnless  we  can  find 
from  the  succeeding  or  second  aentenoe  of  the  quoted  words 
that  the  money  was  obtained  by  the  defendants  in  Marion 
County.    We  will  admit  it  was  the  intention  of  the  pleader 
that  the  word  **  there,"  as  used  in  the  second  sentence,  should 
refer  to  the  county  of  Marion,  in  this  state,  when  mentioned 
in  the  preceding  parts  of  the  information  in  designating  the 
venue  of  the  pretenses;  still,  this  sentence,  if  it  is  not,  in  sub- 
stance and  effect,  an  allegation  that  the  defendants  obtained 
the  money,  will  not  save  the  count  under  consideration.   Giv- 
ing the  word  *'  there  "  the  effect  and  meaning  of  the  words 
*'  in  the  county  of  Marion,  in  the  state  of  Florida,"  has  the 
sentence  the  meaning  and  effect  suggested?    We  do  not  think 
that  an  allegation  that  the  person  defrauded,  or  owner  of  the 
property,  or  his  agent,  was,  by  reason  of  and  in  reliance  upon 
false  pretenses  of  a  defendant,  induced  to  part  with,  and  did 
part  with,  their  ownership  of  and  in  certain  moneys,  or  other 
property,  to  the  defendants,  is  the  equivalent  of  an  allegation 
that  the  defendants  obtained  the  money  by  or  through  such 
pretenses,  or  at  all.    This  is  not  a  prosecution  for  obtaining, 
under  false  pretenses,  a  signature  to  any  written  instrument, 
the  false  making  whereof  would  be  punished  as  forgery;  but 
it  is  for  obtaining  or  getting  the  possession  of  the  money  it- 
seK    The  ownership  of  the  bank  in  the  money  could   have 
passed  to  the  defendante  without  the  defendants  obtaining  the 
money  or  the  bank  having  parted  with  the  money  itself,  or 
having  delivered  it  to  the  de^ndants,  or  to  any  one.     To  *'  ol>- 
tain,"  as  defined  by  Webster,  means  "  to  get  hold  of  by  effort; 
to  gain  possession  of;  to  acquire."     The  two  former  defini- 
tions give  more  accurately  than  the  third  the  meaning  of  the 
word  as  used  in  the  statute.     In  State  v.  Leufis,  26  Kan.  123, 
the  information  charged  that  upon  certain  false  pretenses  of 
Lewis,  one  Burton  "paid"  to  him  the  stated  sum  of  $330,  the 
money,  property,  and  effecte  of  certain  parties,  but  it  was  not 
alleged  that  Lewis  obtained  any  money  or  any  other  property 
of  any  one;  and  the  question  was,  whether  the  word  **paid  "  was 
the  equivalent  of  the  word  "  obtained."    "  The  crime  defined  by 
the  statute,"  says  the  opinion,  "is  not  that  of  making  a  false 
pretense,  but  the  provision  is  directed  against  one  who  obtains 
something,  or  who,  in  other  words,  gets  possession  of  some* 
thing,  purposely,  by  effort,  —  that  is,  by  false  pretenses.      This 
being  true,  the  information  does  not  describe  the  offense  either 
in  the  exact  words  of  the  statute,  or  by  adoption  of  other 
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words  of  Bobstantially  the  same  meaning  with  the  words  of 
the  statute'':  Kennedy  ▼.  State,  84  Ohio  St.  810;  Common^ 
wealth  ▼.  Lannan,  1  Allen,  690;  People  r.  Phillips,  18  Hun, 
395.  The  bank  and  its  agents  might  haTe  been  induced  by 
the  defendants  to  part  with  the  bank's  ownership  of  and  in 
the  money  to  the  defendants,  and  might  haye  actually  parted 
with  the  bank's  ownership  of  and  in  the  money  to  the  defend- 
ants, and  all  this  might  have  been  in  Marion  County,  and 
still  the  defendants  may  not  have  obtained  possession  of  the 
money  in  that  county,  or  even  at  all.  This  count  does  not 
show  that  the  defendants  obtained  the  money  in  Marion 
County,  and  hence  it  (when  judged  in  the  light  of  the  law  as 
it  is  set  forth  above)  is  insufficient. 

Proceeding  now  to  consider  the  amenability  of  the  second 
count  to  the  objection  that  it  does  not  show  the  jurisdiction 
of  the  court,  or  in  other  words,  does  not  show  that  the  money 
was  obtained  or  the  offense  committed  in  Marion  County,  it  is 
proper  to  state  that  the  averment  of  this  count  as  to  the  de- 
fendants obtaining  the  money  is,  that  the  defendants,  by 
means  of  the  said  false  pretenses  and  said  false  and  privy  to- 
kens, did  then  and  there  obtain  from  the  said  Land  Mortgage 
Bank  of  Florida,  Limited,  of  England,  as  aforesaid,  and  the 
said  John  P.  Rollins,  Morgan,  and  Greeley,  as  its  agents,  cer- 
tain property,  to  wit,  the  sum  of  $2,993,  and  a  check  and  or- 
der for  the  payment  of  money  of  the  value  of  $2,993,  of  the 
property,  goods,  and  effects  of  the  said  Land  Mortgage  Dank 
of  Florida,  Limited,  of  England,  and  the  said  Rollins,  Mor- 
gan, and  Greeley,  as  its  directors  and  managing  agents  as 
aforesaid,  and  the  said  bank,  and  the  said  Rollins,  Morgan, 
and  Greeley,  as  its  directors  and  managing  agents  aforesaid, 
relying  upon  and  fully  believing  in  the  truth  of  the  said  false 
pretenses,  and  said  false  and  privy  tokens  and  paper  writings 
of  the  said  defendants,  were  then  and  there  induced,  by  reason 
of  same,  to  part  with  the  said  money  and  the  said  check  and 
order  for  money,  and  the  ownership  therein  of  the  said  bank, 
and  the  said  Rollins,  Morgan,  and  Greeley,  directors  and 
agents  aforesaid,  to  said  defendants. 

It  is  a  settled  rule  that  if  the  indictment  or  information  is 
Dncertain,  or  repugnant  to  itself,  as  to  the  county,  or  other 
jurisdictional  locality,  of  the  commission  of  the  offense,  or  in 
other  words,  as  to  the  venue  of  the  offense,  it  will  be  held  iii- 
eufficient:  2  Hale  P.  C.  180;  1  Biphop's  Criin.  Proc,  3d  ed  .  srr, 
370;  1  Chitty'e  Crira.  Law,  160.     In  Cain  v.  State,  18  Tev. 
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391,  the  indictment,  after  ^*  State  of  Texas,  county  of  Fayette," 
and  the  usaal  commencement,  charged  that  James  Cain,  late 
of  Travis  County,  aforesaid,  yeoman,  with  force  and  arms,  in 
the  county  aforesaid,  on,  etc.,  did  then  and  there  feloniously 
steal,  take,  and  carry  away,  etc.,  it  was  held  that  there  was 
manifest  repugnancy  as  to  the  place  or  county  where  the  of- 
fense was  committed,  and  that  it  was  good  ground  in  arrest 
of  judgment;  and  in  Bell  v.  Commonwealth^  8  Oratt  600,  Camp- 
bell County,  the  county  in  which  the  indictment  was  found, 
was  mentioned  in  the  caption,  and  in  the  body  of  the  indict- 
ment it  was  charged  "  that  Alonzo  G.  Bell,  late  of  the  county 
of  Roanoke,  in  the  state  of  Virginia,  laborer,  on  the  tenth  day 
of  March,  A.  D.  1850,  with  force  and  arms,  at  the  parish  of 
Russell,  in  the  county  aforesaid,"  one  bay  mare  of  the  value, 
etc.,  and  the  indictment  was  held  bad  as  not  showing  with 
BufBcient  certainty  that  the  offense  was  committed  in  Camp- 
bell County.  It  is  observed  in  State  v.  McCracheUy  20  Mo. 
411,  where  two  different  counties  were  named,  and  the  indict- 
ment was  quashed,  that  when  two  different  times  and  two 
different  places  are  mentioned  in  an  indictment,  and  a  mate* 
rial  fact  is  afterwards  averred,  it  will  not  be  suflScient  to  give 
venue  to  such  fact  by  stating  "  then  and  there  "  only,  for  it 
will  not  do  to  say  that,  grammatically,  "then  and  there"  re- 
fer to  the  last  antecedent  time  and  place.  See  also  Regina  v. 
Rhodes,  2  Ld.  Raym.  886;  King  v.  Inhabitants  of  Moor  Crilch' 
ell,  2  East,  66;  Rex  v.  KUderby,  1  Saund.  S08;  Queen  v.  Ounn. 
11  Mod.  66. 

In  view  of  what  appears  in  the  second  count  in  its  aver- 
ments of  the  pretenses,  and  preceding  what  is  quoted  above,  it 
is  impossible  to  say  that  the  word  "  there,"  as  used  in  the  quo- 
tation, this  count  refers  only  to  Marion  County,  or  locates  the 
obtaining  the  money  and  check  in  that  county.  Though  at  the 
outset  of  the  count  it  is  alleged  that  it  was  in  such  county 
the  defendants  designedly  and  fraudulently  pretended,  still 
such  pretending  or  pretenses  are  charged  to  have  been  made 
to  the  Land  Mortgage  Bank  of  Florida,  Limited,  of  England, 
and  though  afterwards,  but  preceding  the  above  quotation,  it  is 
charged  that  certain  false  and  fraudulent  papers  were  made 
in  Marion  County,  yet  in  connection  with  these  allegations 
the  bank,  the  party  alleged  to  have  been  defrauded,  is  again, 
and  more  than  once,  described  as  '*  of  England,"  and  in  one 
place  it,  in  designating  a  draft  or  order  as  one  of  the  false  pre- 
tenses used  in  obtaining  the  money  or  check,  is  designated  as 
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"of  England,  Jacksonville,  Florida."  If  it  be  that  the  ab- 
flence  of  the  word  "  city  "  before  the  word  **  Jacksonville  "  will 
prevent  oar  taking  judicial  notice  that  the  city  of  Jackson- 
ville, in  Daval  County  (a  city,  we  may  observe,  which  is  in- 
corporated by  special  statute,  chapter  8775,  approved  May 
21, 1887,  and  chapter  3776,  approved  June  2, 1887,  and  chap- 
ter 3952,  approved  May  16,  1889,  and  chapter  3963,  approved 
Hay  31,  1889,  and  chapter  4639,  approved  June  9,  1891),  is 
the  place  meant  by  the  words  '*  Jacksonville,  Florida,"  still, 
we  think  the  word  "there,"  in  the  expression  "then  and 
there,"  in  the  averment  as  to  the  obtaining  the  money  or 
check,  is,  in  view  of  the  preceding  statement  of  the  two  juris- 
dictions, Marion  County  and  England,  entirely  insufficient  to 
show  where  the  defendants  obtained  the  money  or  check,  and 
hence  that  the  count  is  entirely  uncertain  as  to  the  venue  or 
jurisdiction  of  the  obtaining  of  the  things  mentioned.  It  can- 
not be  held  to  refer  any  more  to  Marion  County  than  to  Eng- 
land. 

Tested  by  the  rule  laid  down  in  the  first  paragraph  of  this 
opinion,  neither  of  the  two  counts  is  sufficient;  and  for  the 
reasons  indicated  as  to  each  count,  yet  without  saying  that 
the  first  is  not  subject  also  to  the  criticism  made  of  the  second, 
the  information  must  be  quashed,  unless  the  statute  first  re* 
ferred  to  above  (McClellan's  Digest,  sec.  4,  p.  446)  will  save 
it  This  statute  cannot  be  invoked  as  aiding  a  case  of  this 
character,  unless  the  information  or  indictment  shows  a  con- 
summation of  the  offense  in  Florida.  There  has  been  no 
crime  committed  in  Florida,  unless  the  money  or  the  check 
was  obtained  here;  and  this  is  not  shown  by  either  count.  If 
the  information  duly  represented  that  the  things  were  obtained 
in  Marion  County,  the  information  would  be  good  upon  its 
face  as  against  the  objections  considered;  or  if  it  represented 
that  the  pretenses  were  in  Marion  County,  and  the  money  and 
check  were  obtained  in  another  county  in  the  state,  it  would 
also  be  good  under  the  above  statute,  unless  there  is  something 
in  the  nature  of  cases  of  this  kind  which  has  not  been  sug- 
gested. If  there  is  nothing  of  such  kind  in  the  nature  of  the 
case,  and  an  information  should  lay  both  the  pretenses  and 
the  obtaining  in  the  same  county,  when  in  fact  they  are  in 
different  counties,  a  question  of  variance  might  arise,  render- 
ing it  necessary  to  decide  the  question  of  the  proper  way  of 
pleading  offenses  which  the  statute  last  cited  was  intended  to 
apply  to.     The  authorities  cited  cannot  be  held  to  be  in  har- 
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mony.  Mr.  Bidiop  ftpproves  a  Biatement  of  them  as  thqr  oo> 
cnrred:  2  Bishop's  Crim.  Proc,  sea  881;  1  Chiity's  Grim. 
Law,  195;  and  certainly  ibis  is  &irest  to  the  accused:  Peopb 
V.  Dov^Hy,  7  Cal,  396. 

The  informatioQ  should  have  been  quashed;  and  in  view  of 
the  jurisdictional  reasons  leading  to  this  oondusion,  we  eaa- 
not  be  expected  to  consider  the  nomerons  other  objections 
made  to  the  information. 

The  judgment  will  be  rerersed,  and  the  cause  remanded^ 
with  directions  to  quash  the  information. 

Falsi  PRnsNneB  —  ORnn,  whsrb  OoN'smniAnsii  —  T1i«  •btainiDg  of 

mon«y  constitutM  the  subttanoe  of  the  offenie.  Where,  therefore,  the  fread 
k  conoocted  «nd  the  repreeeulatiDiia  are  made  in  oae  etKK  bat  the  eoheie 
is  ooDsaininated  and  the  moBBy  faid  ia  another,  the  etinn  m  eemniitted  in 
tlie  Utter  etate,  and  the  perpetrator  ia  properly  indictable  there:  Obntmon- 
weaWi  V.  Ton  Tuyl,  1  Met  (Ky.)  1;  71  Am.  Dec.  455.  Compare  Norris  v. 
Slate,  25  Ohio  St.  217;  18  Am.  Rep.  291;  StewaH  r.  Jeatup,  61  Ind.  413;  19 
Am.  Rep.  799. 

Falsb  Prbtbnsbs  —  Indicfmkiit,  SuFnonNcr  or.  —  The  indictment  nnet 
«biDlutely  negative  the  troth  «f  the  pretenaee  en^ojed:  Tgler  t.  gtete,  2 
Uampli.  37;  36  Am.  Dec.  298;  moat  deacribe  the  property  with  at  leaat  anch 
certainty  as  to  enable  the  jary  to  decide  whether  the  chattel  proved  to  have 
been  obtained  is  the  same  as  that  npon  which  the  indictment  was  fonnd: 
Staie  y.  Knbe,  SO  Wis.  217;  91  Am.  Dec.  390;  8iaU  ▼.  Blimrd,  79  Md.  385: 
14  Am.  8t.  Rep.  886;  and  mnst  allege  who  is  the  owner  of  the  propwty; 
Tkom^im  v.  People,  24  IlL  60;  76  Am.  Dec.  783;  State  t.  Biimard,  70  Md.  383; 
14  Am.  8t  Rep.  366.  An  indictment  ia  sufficient  if  it  alleges  that  the  goods 
were  obtained  by  the  defendant  by  means  of  the  false  pretensee,  and  with 
tlie  fraudulent  intent  particularly  stated,  withont  other  averment  that  the 
owner  relied  npon,  and  was  induced  thereby  to  patt  with  the  goods:  Ncrrit 
V.  Siafe,  25  Ohio  St  217;  18  Am.  Rep.  291;  or  if  it  ehargee  that  defeadaat^ 
by  falsely  pretending  that  he  was  acting  as  a  broker  for  an  undisclosed  prin* 
eipal  in  the  purchase  of  goods,  induced  the  vendor  to  aooept  his  offer  and 
sell  the  goods  to  said  undisclosed  principal,  and  to  delirer  the  sama  to  the 
defendant  as  his  broker:  OammotuweaUh  y.  J^rke,  7  Allen,  548;  88  Am.  Deo. 
712.  But  an  indictment  for  obtaining  by  false  pretenses  %  aignatnre  to  s 
note  need  not  allege  that  any  one  suffered  loss  thereby:  People  y.  Qtmeng^  11 
Weill  I.  18;  25  Am.  Dec  594.  See  an  example  of  an  indictment  held  good 
in  Sli-ong  V.  SVaU^  86  Ind.  208;  44  Am.  Rep.  292. 

Criminal  Law  —  Indictmbnt.  — The  venue  must  be  laid  for  emry  nmto- 
rial  and  issuable  allegation  in  the  indictment:  StaU  t.  Kh^  20  Wis.  S17;  91 
Am.  Dec.  890;  PeapiU  v.  IfoMer,  4  Wend.  229;  21  Am.  Dee.  122;  Atale  t. 
JVixoN,  18  Vk  70;  46  Am.  Dec  135;  StaU  w.  Wmama,  4  hd.  S84|  58  Am. 
Dec  627. 
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PtentT— Iimionmrr,  Wkct  Mvar  Auaai.  -*  Aa  fn^RelinMl  for  vltor- 
i«g,  |Nri»UriuBg.  and  -piwiig  »  falM»  fMf«d»  aad  «mAlarf «H  ord«r  for 
«QB^f y  whiflk  IbUi  to  «ltega  aiqr  fum,  fim,  «arp«nilioiB«  «  Moipuiy 
to  or  qpou  wbonm  vooh  oxdor  wm  uUorod  or  p— lo^  and  fftili  to  obobm 
this  oniuioa  with  ony  statomeat  that  tho  penon  to  or  apon  wbora  it 
VII  ttttered  or  paoaod  wm  to  tho  jnron  noknown,  is  fatallj  dofootiro, 

Uminr  ww  Faisb  PEmmmA'tmn  ^  InumrmwsT,  •wwtn  Iwsvmoim^xr,  —  An 
imlinlMiifti  for  hnaony  ia  prooaring  poopoi^  by  tolaaiy  poraooaliBg  mn- 
other,  whifih  {aik  to  aUofo  that  too  prf^oaty  iraadalontly  obtoiocd  woo 
intended  by  tbo  party  from  whom  it  waa  obtoinod  to  ho  dolivorud  to  too 
party  alleged  to  hare  been  falsely  poreonated.  and  wbioh  aloo  fails  to 
•He^  ^«k  the  property  waa  reoeivod  by  the  defendant  with  intoat  to 
eouvart  U  to  bio  owa  noe^  is  fatally  deleotirOi 

iNuicrMaNT  — Etidkncx  of  Rbturn  in  Ofin  Coubt.  »It  10  Hssaliil  to 
the  validiiy  of  an  iadieimeat  that  tiie  rooonh  of  the  court  show  affirm* 
atively,  that  it  was  refcnrned  or  filed  in  open  ooort.  Tho  bars  title  of  a 
ease,  accompanied  only  by  the  teohnical  name  of  a  orime  appeariaf  in 
the  raiimtos  of  a  oonrt,  ia  not  auffieient  eridenoe  to  show  that  an  indioi- 
BMat  was  so  filed  or  retarned,  and  when  the  presentment  and  filing  of 
an  iadietuMat  is  snpfiortQd  by  saeb  avideoaoakme^  it  B»y  bo  dofsatsd 
by  plea  in  abatement* 

W.  0.  BuiUr^  for  the  plaintiff  in  error. 

WUHam  B.  Lamar^  attorney-general^  for  the  defendant  in 

error. 

Taylor,  J.  The  plaintiff  in  error,  Williaxn  Qoodeon,  was 
indicted,  at  the  spring  term,  1889,  of  the  circuit  court  of  Waeh- 
ingtoti  County,  jQrst  judicial  circuit,  aa  follows,  omitting  the 
formal  introductory  part  of  the  indictment:  '^That  William 
GocMlaon,  late  of  the  coanty  of  Washington  aforesaid,  in  the 
circuit  and  state  aforesaid,  on  the  fourteenth  day  of  January, 
A.  D.  1889,  with  force  and  arms  at  and  in  the  county  of  Wash- 
ington, had  in  his  custody  and  possession  a  certain  false, 
forged,  and  counterfeit  order  for  the  payment  of  money,  the 
8aid  William  Goodson  then  and  there  knowing  the  same  to 
be  false,  forged,  and  counterfeited.  The  order  was  of  the 
tenor  following:  — 

"*Chipley,  Fla.,  January  the  14th,  '89. 

**'Mr.  Horn  [meaning  one  R.  C.  Horn],  will  you  please,  sir, 
pay  125  to  Joseph  Qoodson  for  me. 

^''Geobqb  Evxbett, 
"*  Orange  Hill.' 
And  the  said  William  Goodson  did  then  and  there  feloni- 
oubIj  Qt^p  and  pubUah  the  same  as  true,  with  intent  thereby 
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then  and  there  to  injure  and  defraud  one  R.  C.  Horn,  the  said 
William  Gbodson  then  and  there  knowing  the  said  order  to 
be  false,  forged,  and  counterfeited,  against  the  form  of  the 
statute  in  such  cases  made,  etc.  The  grand  jurors  of  the  state 
of  Florida,  inquiring  in  and  for  the  body  of  the  county  of  Wash- 
ington, upon  their  oaths,  present  that  one  William  Goodson,  of 
the  county  of  Washington,  on  the  fourteenth  day  of  January, 
18S9,  in  the  county  of  Washington  aforesaid,  feloniously,  un- 
hiwfully,  knowingly,  and  designedly  did  falsely  pretend  to  one 
R.  C.  Horn  that  the  said  William  Goodson  was  one  Joseph 
Goodson,  and  that  he  had  an  order  to  pay  money,  to  wit 
twenty-five  dollars,  sent  and  signed  by  one  George  Everett,  in 
writing,  and  the  said  order  was  in  the  words  and  figures  aa 
follows:  — 

"  •  Chipley,  Fla.,  January  the  14th,  '89. 

**  *Mr.  Horn  [meaning  R.  C.  Horn],  will  you  please,  sir,  pay 
$23  to  Joseph  Goodson  for  me.  Gboboe  Everett, 

"*  Orange  HiU,' 
The  said  B.  C.  Horn,  believing  the  said  William  Goodson 
to  be  Joseph  Goodson,  and  that  said  order  was  signed  by  one 
George  Everett,  as  represented  by  William  Goodson,  for  said 
twenty-five  dollars,  by  means  of  which  said  false  pretenses 
the  said  William  Goodson  did  then  and  there  unlawfully, 
knowingly,  and  designedly  fraudulently  obtain  from  the  said 
R.  C.  Horn  twenty-five  dollars,  of  the  value  of  twenty-five 
dollars,  of  the  property,  money,  goods,  and  chattels  of  the  said 
R.  C.  Horn,  with  intent  then  and  there  to  cheat  and  defraud 
the  said  R.  C.  Horn,  whereas  in  truth  and  in  fact  the  said 
William  Goodson  was  not  Joseph  Goodson,  neither  was  the 
order  for  twenty-five  dollars  signed  by  George  Everett  or 
sent  by  George  Everett  for  twenty-five  dollars,  so  the  said 
William  Goodson  then  and  there  well  knew,  against  the  form 
of  the  statute  in  such  cases  made,"  etc.  On  this  indictment 
the  defendant  was  tried  on  the  fourteenth  day  of  November, 
1891,  the  jury  finding  a  general  verdict  of  guilty,  without  any 
specification  as  to  which  one  of  the  two  oflTenses  charged  in 
the  indictment  their  verdict  should  apply.  The  defendant's 
motion  for  a  new  trial  being  denied,  he  brings  the  case  here 
upon  writ  of  error. 

Before  pleading  to  the  indictment,  the  defendant  moved  the 
court  to  quash  it  upon  the  following  grounds:  "1.  The  first 
count  in  the  indictment  is  vague  and  indefinite,  and  charges 
no  offense  known  to  the  law;  2.  The  second  count  in  the  in- 
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dictment  charges  no  offense  known  to  the  law,  and  is  vague, 
indefinite,  and  uncertain." 

This  motion  was  overruled,  and  this  ruling  is  assigned  ai 
the  first  error.  While  this  motion  to  quash  does  not  point 
out  with  any  definiteness  the  particulars  wherein  the  two 
counts  of  the  indictment  are  vague,  indefinite,  and  uncertain, 
8till  we  think  that  the  motion  should  have  been  sustained, 
and  the  indictment  quashed.  The  first  count  attempts  to 
charge  the  defendant  with  uttering,  publishing,  and  passing 
a  false,  forged,  and  counterfeit  order  for  money,  but  does  not 
allege  any  person,  firm,  corporation,  or  company  to  or  upon  \. 
whom  the  same  was  uttered,  published,  or  passed;  neither  * 
does  the  indictment  excuse  this  omission  with  any  statement 
that  the  person  to  or  upon  whom  it  was  uttered,  published, 
and  passed  was  to  the  jurors  unknown.  The  reason  for  nam-  ' 
ing  in  the  indictment  the  person  upon  whom  the  forged  in- 
strument was  paFsed  consists  in  the  fact  that  it  ent<  rs  into 
and  becomes  a  part  of  the  description  of  the  offense,  which 
should  be  certain,  not  only  that  the  defendant  may  accurately 
know  who*  his  accusers  are,  but  that  in  case  of  a  second  pros- 
ecution for  the  same  utterance  and  passing,  he  may  be  able 
accurately  to  plead  ffutre  fois  acquit  or  eonvict,  as  the  case 
may  be.  In  1  Chitty's  Criminal  Law,  211,  we  find  the  rule 
thus  expressed:  "  But  it  is,  in  general,  necessary  to  set  forth 
the  names  of  third  persons  with  sufficient  certainty;  and 
therefore  it  seems  to  he  generally  agreed  at  this  day  that  an 
indictment  for  suffering  divers  bakers  to  bake,  etc.,  against 
the  assize,  when  that  offense  was  indictable,  or  for  distrain- 
ing divers  persons  without  just  cause,  or  for  taking  divers 
sums  of  money  of  divers  persons  for  toll,  cannot  be  supported.'* 
The  same  rule  applies  in  larceny,  in  indictments  for  which 
the  name  of  the  owner  of  the  stolen  goods  must  be  set  out  as 
a  part  of  the  description  or  identification  of  the  property  al- 
leged to  have  been  stolen,  or  else  its  omission  must  be  excused 
by  a  statement  in  the  indictment  **  that  the  owner  is  to  the 
jurors  unknown."  The  correctness  of  this  rule  was  recog- 
nized at  an  early  date  in  the  history  of  this  court,  in  Oroner 
▼.  State,  6  Fla.  39;  and  has  been  adhered  to  ever  since:  Sharp 
T.  State,  28  Fla.  359.  As  applied  to  indictments  for  uttering 
a  forged  instrument,  the  rule  has  been  recognized  and  enforced 
in  Btickley  v.  State,  2  G.  Greene,  162.  In  that  case,  the  alle- 
gation of  the  indictment  as  to  the  utterance  and  passing  of 
forged  and  counterfeit  coin  was  exactly  like  the  one  under 
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oonstderatioa,  and  tiie  tndietuMnt  waa  held  had.  In  UeCld' 
hin  V.  Staiey  32  Ark.  609,  the  indictment  in  this  reapect  waa 
exactly  like  the  one  here,  and  waa  held  bad. 

The  second  count  in  this  indictnent  is  also  Catally  defect- 
ive. It  seems  to  be  predicated  upon  section  41»  psgs  364, 
McClellan's  Digest,  that  provides  as  follows:  ^  Whoefver  falsely 
jmrsonates  or  represents  another,  and  in  such  assumed  char- 
acter receives  anj  property  intended  to  be  delivered  to  the 
)>arty  so  personated*  with  intent  to  oonTert  the  same  to  his 
own  use,  shall  be  deemed  to  have  committed  larceny,  and  bs 
punished  accordingly.*'  Comment  seems  hardly  necessary. 
In  this  second  count  there  is  no  allegation  that  the  property 
slleged  to  have  been  fraudulently  obtained  hy  the  defendant 
w  is  ^  intended  by  the  party  from  whom  he  got  it  to  be  deliv- 
ered to  the  party  alleged  to  have  been  falsely  personated  "; 
UfMtlier  is  there  any  allegation  that  the  defendant  received  the 
pr<  p>rty  **  with  intent  to  convert  the  same  to  his  own  use," — 
nil  of  which  is  fatal  to  its  validity;  and  the  omission  of  theFS 
e!>6eiitiHl  allegations  miikes  it  fall  short  of  charging  any  offense 
provided  for  by  law:  Joi^m  v.  State,  22  Fla.  532.  Tiie  defend- 
ants motion  to  quash  should  have  been  granted. 

After  the  overruling  of  his  motion  to  quash,  tlie  defendant 
entered  a  plea  in  aha te men t,  the  substance  of  which  is,  that 
there  was  no  evidence  upon  the  records  of  the  court  to  show 
that  the  indictment  was  ever  returned  or  presented  in  open 
court  by  any  grand  jury.  This  plea  was  overruled,  and  such 
ruling  is  also  assigned  as  error.  The  ruling  of  the  court  be- 
low upon  this  plea  is  in  the  following  words:  ''He  [the  court] 
was  of  the  opinion  that  there  was  sufficient  evidence  before 
the  court  to  sustain  the  indictment,  said  entry  of  the  finding 
and  return  into  court  of  May  17,  1889,  being  in  the  following 
words  and  figures,  namely:  *•  State  of  Florida  v.  WtUiam  Oood- 
$on.  Forgery.' "  We  do  not  think  that  this  was  sufficient 
evidence,  or  in  fact  any  evidence  at  all,  of  the  essential  fact 
that  such  an  indictment,  or  that  any  indictment,  had  been 
''presented  or  returned  into  open  court  by  a  grand  jury." 
The  bare  style  of  a  case,  accompanied  with  the  technical 
name  of  a  crime,  appearing  by  itself  in  the  minutes  of  the 
court,  without  any  explanation  or  other  statement,  cannot  be 
said  to  prove  anything.  Had  this  styling  of  the  cause  been 
preceded  with  the  customary  statement:  The  grand  jury 
came  into  court,  or  into  open  court,  and  presented  the  follow- 
ing indictment, — then  the  evidence  would  have  been  sufficient 
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•and  complete.  Taming  to  the  indictment  itself^  we  find  the 
«le^  marks  to  be  as  fc^ows:  ''  Filed  Maj  17, 1889.  W.  B.  Las- 
«iter,  Clerk,  by  J.  R.  Wellg,  D.  C."  There  is  nothing  in  this 
to  indicate  thai  it  was  filed  or  presented  in  open  court.  At 
the  beginniog  of  the  record  before  us*  we  And  the  following 
statement  made  hj  the  same  clerk,  who  filled  that  office  at  the 
time  this  indictment  purports  to  have  been  found:  **  Be  it  re- 
membered, that  on  the  ninth  day  of  November,  A.  D.  1891, 
•came  the  state  of  Florida,  the  plaintiff  in  the  case  aforesaid, 
and  by  an  indictment  filed  with  the  clerk  of  the  ctrcait  court 
in  his  said  oflBoe  on  the  seventeenth  day  of  May,  A.  D.  1891, 
<:alled  upon  the  defendant  to  answer,''  etc.  While  this  pre- 
liminary statement  by  the  clerk  in  the  record  may  be  regarded 
as  affirmative  proof  diat  the  indictment  was  filed  in  his  office, 
as  therein  asserted,  instead  of  in  open  court,  still  it  falls  far 
slK)rt  of  affirmatively  showing  that  the  paper  was  presented 
and  filed  in  open  court  by  the  grand  jury.  This  being  all 
ihere  is  in  the  record  upon  this  subject,  we  do  not  think  that 
there  is  sufficient  evidence,  or  any  evidence,  that  this  indict- 
ment was  presented  in  open  conrt  by  a  grand  jury,  that  be- 
ing the  only  recognized  manner  in  which  the  findings  of  a 
grand  jury  can  be  authoritatively  presented:  OcUinn  v.  State^ 
13  Fia.  651.  Were  the  rule  otherwise,  it  would  render  it  poB> 
sible  for  a  designing  or  revengeful  foreman  of  a  grand  jury  to 
ruin  any  citizen  by  surreptitionsly  filing  with  the  clerk  in  his 
office  an  indictment  manufactured  by  himself  alone  upon 
which  his  fellow-jurors  had  taken  no  action.  With  the  light 
before  us,  we  think  the  defendant's  plea  in  abatement  should 
have  been  sustained. 

It  is  unnecessary,  after  what  has  been  said,  to  notice  any 
nther  questions  raised. 

The  judgment  of  the  court  below  is  reversed,  with  directions 
to  quash  the  indictment,  and  to  discharge  the  defendant  from 
farther  custody  or  detention  thereunder. 

Fbaonr.  — Ai  to  what  eonstitatM  forgery*  •••  monograpliio  note  to  Ar^ 
noU  Y,  CoH,  22  Am.  Deo.  305-321.  As  to  the  forgery  of  a  note  or  indvine- 
vieat,  see  oote  to  OoggiU  y,  Ameriean  Re.  Bani,  49  Am.  Deo.  316,  316.  Ae 
te  vbat  inetmoieate  may  be  the  lubjeot  of  forgery,  eee  note  to  HmdHeki  t. 
Sb^  3  Am.  St.  Rop.  467-470. 

LAicBirr,  wsBBB  PaopsBTT  m  OMtJomwM  ar  f  ma 
«o  0nm$9n  ▼.  8laU,  40  Am.  Rep.  IBS-ltf. 
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Amavia  to  Rapb^  Btidbnci  of  Capacttt.  —  At  eommoa  law,  a  boy  nnder 
the  &ge  of  fourteen  years  cannot  in  point  of  law  be  guilty  of  an  assanlt 
with  intent  to  commit  rape,  and  if  he  ia  under  that  age  at  the  tima  ol 
the  alleged  oflfenae,  evidenoe  ie  inadmiflsible  to  fthow  tliat  in  point  of 
fact  he  could  commit  the  offense. 

Assault  to  Rape. — A  Bor  vkdkr  ths  Aos  or  Fourtisn  YxAKfl  is 
always  presumed  to  be  incapable  of  being  gnilty  of  attempting  to  com- 
mit rape;  and  in  those  jurisdictions  where  snch  presaniption  may  be 
rebutted  by  proof  of  capacity,  the  burden  of  snch  proof  is  upon  the 
proaecution. 

Assault  to  Rape.  —  A  Bor  uitdkr  thi  Agi  of  Fourtuh  Tiabs  cannot, 
under  the  statutes  ol  Florida,  be  legally  conv^icted  of  an  assault  to  com- 
mit rape,  in  the  absence  of  any  sFidence  of  his  capacity  to  commit  such 
offense. 

R,  W,  and  W.  M,  Davis^  for  the  plaintiff  in  error. 
WiUiam  B.  Lamar^  for  the  defendant  in  error. 

Mabbt,  J.  The  plaintiff  in  error  was  indicted  at  the  spring 
term,  A.  D.  1891,  of  the  Clay  County  circuit  court  for  an  as- 
sault upon  a  female  child  under  the  age  of  ten  years,  with 
intent  feloniously  and  forcibly  to  carnally  know  and  abuse 
her,  and  after  arraignment  was  convicted  of  said  offense. 

The  indictment  charges,  omitting  the  formal  parts,  **  that 
Oscar  McKinny,  of  the  county  of  Clay,  and  state  of  Florida, 
on  the  twenty-first  day  of  February,  A.  D.  1891,  in  the  county 
and  state  aforesaid,  in  and  upon  one  Dora  Lillian  Remesat,  a 
female  child  under  the  age  of  ten  years,  to  wit,  of  the  age  of 
eight  years,  feloniously  did  make  an  assault  with  intent  her, 
the  said  Dora  Lillian  Remesat,  then  and  there  feloniously  and 
forcibly  to  carnally  know  and  abuse,  contrary  to  the  form  of 
the  statute  in  such  cases  made  and  provided,  and  against  the 
peace  and  dignity  of  the  state  of  Florida.''  After  verdict, 
plaintiff  in  error,  by  his  counsel,  made  a  motion  to  set  aside 
the  verdict  and  grant  a  new  trial.  The  grounds  of  the  motion 
are:  1.  '* Because  the  verdict  is  contrary  to  law.''  2.  ^Be- 
cause the  verdict  is  contrary  to  the  evidence."  8.  '*  Because 
the  verdict  is  contrary  to  the  charge  of  the  court."  4.  ^^  Be- 
cause the  uncontradicted  evidence  in  the  case  was,  that  the 
defendant  was  not  fourteen  years  of  age  at  the  time  of 
the  alleged  offense,  and  yet  the  jury  found  him  guilty  of 
the  offense  with  which  he  was  charged." 

This  motion  was  overruled,  and  defendant  excepted.     No 
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eiceptions  were  taken  to  the  charge  of  the  court,  or  the  ad- 
ijiissibility  of  any  testimony.  The  assignments  of  error  here 
coyer,  in  substance,  the  same  points  presented  in  the  motion 
for  new  triaL  The  sole  inquiry  presented  here  is  the  suffi- 
ciency of  the  evidence  to  sustain  the  verdict 

The  mother  of  the  child  testified  for  the  state,  in  substance, 
as  follows:  That  the  aceosed  was  working  for  her  husband, 
helping  in  his  barber-shop  and  working  on  his  place.  On 
the  twentieth  day  of  February,  A.  D,  1891,  the  accused  was 
at  work  in  their  garden,  and  about  five  o'clock  in  the  even- 
ing, while  witness  was  upstairs  attending  to  a  fretful  baby, 
she  looked  out  of  the  window  into  the  garden,  and  did  not 
fee  the  accused  at  work.  Witness  could  see  from  the  upper 
window  all  over  the  garden,  except  down  by  the  side  of  a 
fence  nearest  to  the  house.  She  knew  that  her  daughter  was 
in  the  garden  with  the  accused,  and  had  been  playing  there. 
Bhe  went  down  to  see  about  it,  and  as  soon  as  she  opened  the 
garden  gate  she  saw  her  child  lying  flat  on  the  ground,  with 
her  clothes  up,  and  the  accused  on  top  of  her.  They  were 
lying  with  their  feet  towards  witness.  As  soon  as  the  witness 
entered  the  gate,  the  accused  jumped  up  and  commenced  to 
button  up  his  pantaloons,  which  were  unbuttoned.  Witness 
asked  the  accused  what  he  meant  by  doing  that.  He  said  Lil- 
lian made  him  do  it;  she  had  been  after  him  all  the  week  to 
do  it  Witness  said  if  she  had  a  pistol  she  would  kill  accused, 
and  that  she  would  have  him  arrested.  She  looked  for  some- 
thing to  hit  accused  with,  and  be  ran  away  from  the  premises. 
This  was  in  Clay  County,  Florida.  On  cross-examination, 
witness  stated  that  when  she  looked  in  at  the  gate  she  saw 
them  lying  on  the  ground  near  the  fence  and  near  the  chicken- 
house.  The  chicken-house  was  about  ten  feet  high,  and  was 
between  the  gate  where  she  entered  and  where  they  were 
lying.  The  chicken-house  was  joined  onto  the  fence  to  the 
right  of  the  gate,  and  was  on  her  right  hand.  The  accused 
and  the  child  were  on  the  other  side  of  the  chicken-house. 
The  child  did  not  get  up  when  the  accused  did.  She  laid 
on  the  ground  for  a  little  time,  and  was  not  fretting  or  crying, 
and  was  not  hurt  Witness  did  not  see  the  private  parts  of 
the  accused. 

J.  A.  Peeler  testified  for  the  state,  in  substance,  that  he  was 
Bheriff  of  Clay  County.  A  warrant  was  placed  in  his  hands 
for  the  arrest  of  Oscar  McEinny,  for  the  assault  upon  the 
little  girl.     He  tried  for  two  days  to  find  the  accused,  but 
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conid  not.    He  found  him  on  Sunday  night  at  his  mother's- 
house  and  arrested  him. 

For  the  defense,  Georgia  Cook  testified  that  she  was  the 
mother  of  the  accused,  Oscar  McKinnj,  and  that  he  was  not 
fourteen  years  of  age;  that  he  would  be  fourteen  years  of  age 
on  the  following  Tuesday,  the  last  day  of  March. 

Fence  Miller  testified  that  he  knew  the  general  reputation 
of  the  accused,  and  that  it  was  good;  he  never  heard  anything^ 
bad  of  the  boy. 

The  defendant's  statement,  under  oath,  was,  in  substance, 
that  he  had  the  headache,  and  was  lying  down  on  the  ground. 
Lillian  came  where  he  was,  and  was  playing  on  him,  and  he 
pushed  her  off;  he  was  not  trying  to  do  anything  to  her.  He- 
ran  off  because  Mrs.  Remesat  said  she  was  going  to  have  him 
arrested. 

This  was,  in  substance,  all  of  the  testimony.  Our  statute^ 
provides  that"  whoever  ravishes  and  carnally  knows  a  female 
of  the  age  of  ten  years  or  more,  by  force,  and  against  her  will, 
or  unlawfully  or  carnally  knows  and  abuses  a  iemale  child 
under  the  age  of  ten  years,  shall  be  punished  by  death,  or  by^ 
imprisonment  in  the  state  penitentiary  for  life;  and  whoever- 
assaults  a  female  with  intent  to  commit  a  rape  shall  be  pun* 
ished  by  imprisonment  in  the  state  penitentiary  for  any  term, 
of  years,  or  for  life,  or  by  fine  not  exceeding  one  thousand 
dollars":  Act  of  1868,  c.  1637,  subc.  3,  sees.  40-41;  McClel- 
lan's  Digest,  p.  355,  sees.  36,  37.  The  two  clauses  contained 
in  the  first  section  of  the  above  statute  define  the  single  of- 
fense of  rape.  It  is  committed  on  a  female  over  ten  years  of 
age  by  having  carnal  knowledge  of  her  by  force,  and  against 
her  will,  and  on  a  female  under  ten  years  of  age  by  unlaw- 
fully or  carnally  knowing  and  abusing  her  without  regard  to- 
consent.  The  object  of  our  statute  was  to  provide  a  punish- 
ment for  rape  in  all  cases  of  the  violation  of  females  of  any 
age.  Originally,  at  common  law,  rape  was  defined  to  be  the- 
carnal  knowledge  of  a  female,  forcibly  and  against  her  will: 
3  Chitty's  Grim.  Law,  810;  1  Russell  on  Crimes,  904. 

It  seems  that  it  was  anciently  doubted  whether  rape  could  l>e- 
committed  upon  a  child  under  ten  years  of  age,  and  hence  the- 
statute  18  Eliz.,  c.  7,  sec.  4,  was  enacted,  by  which  it  was  pro- 
vided "that  if  any  person  shall  unlawfully  and  carnally  know 
and  abuse  any  woman-child  under  the  age  of  ten  years,  every 
such  unlawful  and  carnal  knowledge  shall  be  felony  without 
benefit  of  clergy";  3  Chitty's  Grim.  Law,  814.  This  statute- 
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WAS  not  intefided  to  create  a  new  and  different  oflbnee  distinct 
firom  rape,  bat  wae  deeigned  to  make  the  carnal  knowledge 
and  abuse  ot  a  child  under  ten  years  rape,  irrespective  of  con- 
aeot  And  we  find  in  1  Hale's  Pleas  of  the  Crown,  628,  writ- 
ten  i^ler  the  passage  of  the  statute  18  Elisabeth,  the  definition 
of  rape  to  be  ^the  carnal  knowledge  of  any  woman  above  the 
Age  of  ten  years,  against  her  will,  and  of  a  woman-child  un- 
der the  age  of  ten  years,  with  or  against  her  will."  Our  stat- 
ute makes  it  rape  to  anlawfully  or  carnally  know  and  abase 
a  female  child  under  the  age  of  ten  years.  This  construction 
has  been  placed  upon  statutes  like  ourr  Comvumwealth  v. 
Sugland,  4  Gray,  7;  PeopU  v.  MeDmald,  9  Mich.  150;  i^tnte 
r.  St&rkey,  63  N.  C.  7;  BtaU  w.  JoknHon,  76  N.  C.  209;  State 
T.  Dancy,  88  N.  C.  606.  To  charge,  then,  in  an  indictment  un- 
der the  statute,  an  assault  with  intent  to  unlawfully  and  cnr- 
nally  know  and  abuse  a  female  child  under  the  age  of  ten 
years  is,  in  legal  effect,  to  allege  an  assault  with  intent  to  com- 
mit a  rape.  The  testimony  of  the  mother  of  the  accused  (and 
there  seems  to  be  no  contradiction  in  any  way  of  it)  is,  that 
he  was  not  fourteen  years  old  when  the  offense  is  alleged  to 
have  been  committed.  He  lacked  but  a  short  time  of  arriv- 
ing at  the  age  of  fourteen;  still,  the  testimony  is  positive  that 
he  had  not  arrived  at  this  age  when  the  offense  is  alleged  to 
have  been  committed.  A  boy  under  the  age  of  fourteen,  by 
the  common-law  rule,  was  presumed  to  be  incapable  of  com- 
mitting the  crime  of  rape.  This  presumption,  it  seems,  was 
not  so  much  on  the  ground  of  incapacity  of  mind  or  will,  but 
of  physical  impotency,  and  was  irrebuttable:  Williams  v. 
8tat$^  20  Fla.  777,  and  authorities  cited.  It  is  also  the  rule 
of  the  common  law,  that  a  boy  under  the  age  of  fourteen 
years  cannot  in  point  of  law  be  guilty  of  an  assault  with  in- 
tent to  commit  a  rape,  and  if  he  were  under  that  age  at  the 
time  of  the  alleged  oflense,  evidence  is  inadmissible  to  show 
that  in  point  of  fact  he  could  commit  the  offenee:  Regina  v 
Phillips,  8  Car.  &  P.  736;  Rez  v.  Eldershaw,  3  Car.  &  P.  396; 
People  V.  Randolph,  2  Park.  Cr.  174,  213;  8  Laweon's  Crira- 
inal  Defenses,  145;  1  Bishop's  Crim.  Law,  6th  ed.,  sec.  746; 
2  Roscoe's  Crim.  Ev.  899.  It  was  decided  in  Commonwealth 
T.  Green,  2  Pick.  380,  that  a  boy  under  the  age  of  fourteen 
years  may  be  indicted  for  an  assault  with  intent  to  commit 
rape;  but  this  seems  to  be  the  only  departure  outright  from 
the  common-law  rule,  and  it  was  dissented  from  by  Parker, 
C.  J.    In  Ohio  and  New  York  it  has  been  decided  that  while 
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the  law  presumes  a  boy  under  the  age  of  fourteen  years 
to  be  incapable  of  being  guilty  of  attempting  to  commit  the 
crime  of  rape,  this  presumption  may  be  overcome  by  proof 
that  in  point  of  fact  he  has  arrived  at  the  age  of  puberty: 
Williams  V.  State,  14  Ohio,  222;  45  Am.  Deo.  536;  People  v. 
Randolph^  2  Park.  Cr.  174.  I  think  there  is  much  good  rea- 
son in  the  rule  announced  in  the  Ohio  and  New  York  cases. 
The  common-law  rule  had  its  origin  in  the  nature  of  man  and 
social  life,  environed  by  the  then  physical  development  of  the 
race  where  established,  and  under  certain  climatic  conditions. 
The  rule  might  become  absurd  in  more  congenial  climates 
and  under  conditions  of  more  advanced  physical  development. 
The  reason  of  the  rule,  it  might  well  be  said,  had  ceased  un- 
der such  circumstances.  In  no  case,  however,  that  we  have 
found,  except  the  one  in  Massachusetts,  has  any  court  gone 
further  than  to  hold  that  the  presumption  of  incapacity,  where 
t)ie  accused  is  under  the  age  of  fourteen  years,  may  be  rebut- 
ted by  evidence  showing  capacity.  Under  these  decisions, 
the  burden  is  on  the  state  to  show  that  the  accused  had  capa- 
city, when  it  was  shown  that  he  was  at  the  time  under  the 
age  of  fourteen.  In  a  later  case  in  Ohio,  while  the  rule  in  the 
case  of  Williams  v.  State,  14  Ohio,  222,  45  Am.  Dec.  536,  was 
adhered  to,  its  correctness  seems  to  have  been  doubted,  and 
it  was  held  that  the  rule  would  not  be  extended,  and  the  bur- 
den was  on  the  state  to  show  capacity:  Hiltabiddle  v.  State, 
35  Ohio  St.  52;  35  Am.  Rep.  592.  There  is  nothing  in  the 
testimony  making  it  necessary  for  us  to  say  whether  or  not 
the  rule  announced  in  Ohio  and  New  York  should  obtain 
in  this  state.  The  testimony  does  not  show  the  capacity  of 
the  accused,  nor  is  there  anything  stated  in  reference  to  his 
physical  development  from  which  capacity  may  be  deduced. 
On  the  evidence  before  us,  our  conclusion  is,  that  the  .convic- 
tion was  wrong,  and  the  judgment  is  therefore  reversed,  and 
the  cause  remanded.  ^_^__^ 

Assault  WTFH  Intent  to  Ravish — Capaoitt  —  Evidbnob  op. —An  in- 
fant under  foarte«n  years  of  ago  ia  presanied  to  ba  incapable  of  committing 
or  attempting  to  oommit  rape.  Suoh  presumption  may  be  rebutted  by 
proof  that  be  had  arrived  at  the  state  of  puberty,  and  was  capable  of  oou- 
■ummating  the  crime  of  which  he  was  aooosadi  WiUkmu  ▼•  Siatef  14  Ohio^ 
^22;  46  Am.  Dee.  630. 
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LA1AB.'<-X>n«  wh0^eaUn  tbe  vfur  itf  tb«  prvmiMS  dt  another,  thuMigk 
n  9jftn  g«U,  onlawAil'bttdiiaOT,  and  istfiVbon^y  ferodiovt  dogt  nmnlag 
4*  twfib  tf  ^MA  %•  hM  iM  Mftioa.  mf  nMvar  di  IIm  awmt,  wIi% 

M  l^^flMH  ]]|NB|iiiiU 

/oA»  T.  tSfUfm^SoT  the  appellee. 

tbe  kogipledge  of  the  oiviiet  Me  \A9flteieaU7  AU^iedL  The 
^MAlyioattar  of  oontroTersy  je  towhmg  the  fault  ef  the  plain- 
tiff iD  ezfoeingihuQfBK  ito  attepk  by  eoteniiig  tbe  preniiM  of 
the  defendeot  where  rthe  idqgB  ewe  keipL  Thece  irae  an  epea 
4piAe  ia  rear  (ef  ithe  pvenuaes,  ,eiid  the  plaiatiff^  aefiordiog  to 
hie declantioDj  waeen  Jawfol  bueieeta.  Beua«  in  eearoh  of 
eii\flo|riDeDJk  ae  wl  onrpeoter,  and  eeaing  incUpationa  that  «Qch 
WQKk  waa  piebabljr^^acciad  pn  in  e  oactain  hanae,  he  eotered 
tbe  fsaniaea  tat  tbe  .puj^poae  of  makiJig  eiq;agement  or  to 
^vork,  haTtog  vo  metioe  er  knowledge  ef  tbe  dap.  In  tbia 
way  he  became  exposed  and  waa  bitten.  We  think  a  x^anae 
ef  eetim  ia  enbataaAieUf  aet  forth.  The  code  (jibc  2964)  de- 
eUiea:  ^  A  peraoa  wbeiowns  or  keeps  a  vioioas  or  dangeroua 
eniaial  of  aay  kiad,  and  hj  tbe  careless  management  of  the 
aame,  or  bj  allowing  tfae.sarme  to  go  at  liberty,  anotbeti  with- 
out bolt  on  bia  peri,  is  iojured  thereby,  each  owaer  or  keeper 
ahall  be  liaMe  in4amegea  for  such  in>ary.''    The  fault  here 
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referred  to  is  not  that  of  being  a  treipasser,  but  that  of  being 
in  some  way  instrumental  in  provoking  or  bringing  on  the 
attack  complained  of.  ''It  must  at  the  same  time  be  under- 
stood that  the  right  of  redress  of  the  injured  person  will  be 
defeated  if  the  injury  was  caused  by  his  own  fault,  A  person  * 
who  irritates  an  animal,  and  is  bitten  or  kicked  in  turn,  is 
deemed  in  law  to  have  consented  to  the  damage  suptained, 
and  cannot  recover.  But  if  the  fault  of  the  injured  party  had 
no  necessary  or  natural  and  usual  connection  with  the  injury, 
operating  to  produce  the  injury  as  cause  produces  effect,  the 
owner  of  the  animal  will  be  liable.  For  example:  The  de- 
fendant keeps  upon  his  premises  a  ferocious  dog,  and  the 
plaintiff,  having  no  notice  that  such  a  dog  is  there,  trespasses 
in  the  daytime  upon  the  jpremises,  and  the  dog  rushes  upon 
him  and  bites  him.  The  defendant  is  liable;  since  it  is  not 
the  necessary  or  natural  and  usual  consequence  of  a  person's 
trespassing  upon  a  man's  premises  by  day  that  he  should  be 
attacked  by  a  savage  dog*':  Bigelow  on  Torts,  249,  250. 

Though  the  gate  was  open  and  the  plaintiff  was  on  lawful 
business,  it  may  be  that  he  had  no  strict  legal  right  to  enter 
the  premises  from  the  rear.  But  this  would  be  no  justification 
for  leaving  dangerous  dogs  loose  on  the  premises,  to  bite  him 
or  others  that  might  so  intrude.  Such  dangerous  means  of 
defense  against  mere  trespassers  the  law  will  not  countenance. 
As  general  authorities  on  the  subject,  see  Brock  v.  Oopeland,  1 
Esp.  203;  Sarch  v.  Blackburn,  4  Car.  &  P.  297;  Curtis  v.  Mills, 
5  Car.  &  P.  489;  Loomis  v.  Terry,  17  Wend.  496;  81  Am. 
Dec.  806;  Pierret  v.  MoUer,  3  E.  D.  Smith,  674;  Kelly  v.  TUton, 
8  Keyes,  263;  Sherfey  v.  Bartley,  4  Sneed,  58;  67  Am.  Dec. 
597;  Woolfy.  Cha.ker,  81  Conn.  121;  81  Am.  Dec.  175;  Lave- 
rone  v.  Mangianti,  41  Cal.  188;  10  Am.  Rep.  269;  note  to 
fCnowUs  V.  Mulder,  16  Am.  St.  Rep.  631;  Cooley  on  Torts, 
*345;  Bishop  on  Non-Contract  Law,  sees.  1236  et  seq.;  1 
Thompson  on  Negligence,  p.  220,  sec.  34;  Muller  t.  McKesson, 
73  N.  Y.  195;  29  Am.  Rep.  128;  Rider  v.  WhiU,  65  N.  Y.  54; 
22  Am.  Rep.  600. 

It  will  be  observed  that  the  most  that  could  possibly  be 
said  against  the  plaintiff  is,  that  he  trespassed  by  going  upon 
the  premises.  This  is  a  milder  fault  than  going  there  to  com- 
mit a  trespass.  If  his  purpose  had  been  to  commit  a  crime, 
the  dogs  would  have  been  properly  employed  in  resisting  him. 
But  he  seems  to  have  had  a  virtuous  and  worthy  object,  al- 
though his  mode  of  executing  it  was  doubtless  injudicious.  It 
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was  not  lawful  to  bite  him  by  the  instrumentality  of  dogs  or 
other  dangerous  animals.    The  court  erred  in  dismissing  the 
action. 
Judgment  reversed.  ^^__ 

Animals—  Vioioirs  Dooa  — HonoB  to  Ownm  ev rwrn  AimiALli  Ceab- 
AcrsR:  Sm  Robinmm  t.  Marhto,  8  WMh.  4M;  S8  Am.  8t  Bep.  00^  sod 
«Mea  referred  to  in  the  note  tlMreta 

LiABiLiTT  OP  OwiTBB  TO  TmisPiJsns.  — It  is  no  dsfeats  to  so  Mtioa  for 
injmry  from  the  bite  of  a  Tunoua  dog  that  plaintiff  wai  a  treipMeer  at  time 
npon  the  land,  if  the  owner  of  the  dog;  knowing  of  ite  propeneitiee,  permite 
it  to  mn  at  large:  Sker/ey  t.  BarOep,  4  Sneed,  58;  87  Am.  Dso.  097;  roe/ 
T.  OkaOBer.  81  Conn.  121;  81  Am.  Des.  171. 


Hbplin  V.  Statb. 

IJM  OlOMIA,   1U.1 

Jvnen  —  DngvauncATiov  —  What  dois  mot  Disqvauft.  ^  It  la  not  a 
dieqnalifioation  perm  to  try  an  indietment  for  perjnry  that  the  pretid* 
ing  judge  is  the  eame  who  presided  at  the  trial  in  which  the  alleged  per> 
jury  was  committed,  and  alio  at  the  trial  of  another  witness  for  perjnry, 
who  testified  in  the  first  omo.  Nor  does  any  disqnalifioation  result  from 
the  faet  that  snoh  judge  is  onnviocetl  of  the  gnUt  of  the  aoeuaed  from 
faota  coming  to  his  knowledge  during  the  course  of  the  preTious  trials. 

JiTDOBs — DisQOALinoATioNS— What  does  not  DttouALiTT.  —  a  judge 
is  not  per  96  disqualified  to  preside  on  the  trial  of  an  indictment  for  per- 
jury because  he  is  convinced  of  the  guilt  of  the  accused,  and  has  priTately 
and  unofBoiaUy  adnaed  the  prisoner's  counsel  to  indnoe  hia  client  to 
plead  guilty. 

FbbJubt—  ADMissiBnJTT  oy  EvmsvoB.  —  On  the  trial  of  an  indictment 
for  perjnry,  erideoce  is  admissible  to  show  that  the  sooosed,  in  a  prirate 
interriew,  endeaTored  to  influence  a  third  person  to  gire  false  eridence 
in  the  same  case  and  in  respeot  to  the  same  matter  in  which  the  aUeged 
perjury  was  conunitted. 

PSbjobt— Admissibiutt  o?  DscLABATiONa— The  whole  rti  g«$im  of  a 
transaction,  including  declarations  made  at  the  time  by  the  partidpanti^ 
tre  admissible  against  one  accused  of  perjury  to  show  that  his  sworn 
statements  is  to  some  of  the  particulars  of  such  transaction  were  false. 

Fbbjitbt  —  Rboobd  Nbobssabt  to  GoNTicnoiv.  —To  oouTict  a  person  of 
perJBry,  aUeged  to  have  been  committed  on  the  trial  of  a  case  in  a  court 
of  record,  the  production  of  the  record  in  that  case,  or  of  a  duly  authenti* 
eated  transcript  thereof,  is  essential,  unless  the  formal  proofs  of  such 
judicial  proceeding  are  waived  or  dispensed  with  by  admission  or  other* 
wise. 

FsBjvBT— Kbbonbous  InBTRUonoirB. — When,  upon  a  trial  for  perjury, 
alleged  to  hare  been  committed  on  the  trial  of  a  case  in  a  court  of  record, 
the  judicial  proceedings  in  that  oaie  are  not  formally  proved  by  the  pro- 
duction of  the  record  therein,  or  by  an  authentioated  copy  thereof  and 
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«Mk  hmaaX  pcoof  it  Aot  waived,  inatioetioat  hamd  «poa  the  hjrpotherfi 
tlMit  th«  oaie  wfaertia  Ihe  alkg^a  paci^T  ww  oonnriiitea  bm  beaa  My 
proved  by  cthwr  iBfiaww  «f»  mmi— u«  — d  mMtt  1ilmmammi,4i  — ^ 
Tictad,  to  a  imw  triaL 


Thb  appellant,  Heflin,  wm  indicted,  "IiMI,  mnfl 
of  pBi}iigr.in  falaelj  and  malioioofily  swearing,  on  the  trial 
cf  one  Bddlenao  for  th»  miitd«r  •f  one  JQresham,  that  at  fhe 
time  of  the  shooting  the  witness  m^B  in  An.allay-Mj  leading 
ba(flr€f  fiie^itflocmwhorett]M!diao*iiiftQfik^l«ee;  tiMthasaw 
GLresham  with  somethfng  in  UsliaBfl  fwhich  the  ssteMMiask 
4o  be  a  Jcnife;  that  XJresham  was  advaueiujg  on  IBddleBMn 
when  the  latter  shot  him;  Abatimmediatelj  after  the  Aoot- 
ing,  the  witness  left  the  place,  and  bad  never  repeated  what 
he  bad  seen  to  anybody.  The  declarations  referred  to  in  the 
opinion  were  made  immediately  after  the  shooting  by  Bddle- 
roan  and  Oresham  to  the  arresting  officer,  who  testified,  over 
the  objection  of  the  a|qM}lant»  tbat  ai  4hat  tima  ^  Bddleman 
said  that  he  shot  Qresham  heeanse  ha  was  trying  to  shoot  him, 
and  caRed  tipMr.4fefaRi.ii  toprowe  It  ^  »  «  •  flrosbaai  fcUowad 
me  back  when  I  wient  up  to  Mr.  SddleHian,  and  arhen  JSddle- 
man  made  ihat  remarl^,  Gresham  saidy  *fleareb  mw;  I  have 
Slot  ^  a  Ahiag  in  the  workL' "  The  other  Taots  appear  in 
fhe  opinion. 

Frcmk  A.  ArnM^  for  the  appellant. 

C  D.  HiUf  8olicitor':generalj  for  the  state. 

Blisccl'bt,  C  J.  1.  fiisiioiior  Judge  CUask,  wlio  prasided 
in  the  trial  of  this  case,  was  subjected  to  a  novel  and  astraor- 
dinary  challenge  before  the  trial  began,  t/onnsel  for  ihn  'pris- 
oner objected  to  his  presiding,  *'for  lack  of  impartiality,  and 
for  his  prejudice  against  him,"  the  prisoner.  The  i^ronnds  of 
this  olgection  were,  that  his  honor  had  presided  in  tlie  trial 
of  Sddleman  and  also  of  McCord,  and  become  flrmty  aoo- 
vinoed  that  the  prisoner  had  committed  i>erjuTy  in  the  Bddle- 
man case,  and  had,  on  two  di£ferent  occasions,  approached 
the  prisoner's  counsel  and  said  to  liim  there  was  no  doubt 
about  the  guilt  of  his  client,  and  advised  him  to  indooe  his 
client  to  plead  guilty,  as  there  was  no  earthly  chance  for  him 
1o  be  acquitted.  In  a  note  to  this  ground  of  the  motion  for  a 
new  trial,  the  judge  says:  ''I  had  presided  on  the  Bddleman 
trial;  also  on  one  of  the  trials  of  McCord  for  perjmy.  Iluiew 
that  McCord  was  tried  again,  found  guilty,  and  the  eonvlotion 
was  final.    In  the  interest  of  pending  justice  and  economy,  I 
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wiBbed  to  save  another  trial,  which  necesFnrily  involved  the 
evidence  in  the  Bddleman  and  McCord  casesi  that  I  and  the 
pahlic  had  heard  bo  often.  Neverthelese,  I  had  no  prejudice 
againgt  Heflin,  and  tried  him  as  though  I  had  heard  of  the 
case  for  the  first  time.**  There  can  be  no  doubt  of  the  soru- 
pulou;}  accuracy  and  truth  of  this  statement  Not  the  least 
shade  of  a  suggestion  at  variance  with  it  anywhere  appears 
in  the  record  before  us.  That  the  trial  was  conducted  up- 
rightly and  impartially,  so  far  as  the  presiding  judge  was 
concerned,  admits  of  no  question.  There  is  certainly  no  law 
which  renders  it  a  disqualification  per$e  to  try  an  indictment 
for  perjury  that  the  judge  is  the  same  who  presided  at  the 
trial  in  which  the  alleged  perjury  was  committed,  and  also  at 
the  trial'  of  another  witness  who  testified  in  the  first  case.  It 
can  make  no  difference  that  the  judge  had  thus  become  con- 
vinced of  Heflin's  guilt,  because  the  opinion  of  the  presiding 
judge  as  to  the  guilt  or  innocence  of  the  prisoner,  however 
that  opinion  may  have  been  formed,  does  not  unfit  him.  for 
discharging  his  judicial  duties  with  the  most  complete  fair- 
ness and  impartiality.  These  duties  are  exactly  the  aame, 
whether  the  accused  is  guilty  or  innocent,  and  upon  that 
question  the  judge  has  no  deciding  power,  and  is  not  permit* 
ted  to  intimate  to  the  jury  his  opinion.  That  alFhis  functions 
may  be  duly  exercised  irrespective  of  his  own  opinions  is  taken 
by  the  law  for  true;  this  is  shown  by  the  fact  that  he  is  re- 
quired to  hear  all  the  evidence  as  it  is  delivered  to  the  jury, 
and  after  so  doing,  to  instruct  the  jury  upon  the  law  applica- 
ble to  the  same.  It  could  hardly  be  expected  that  from  hear- 
ing an  the  evidence  he  would  not  form  some  opinion  of  his 
own  as  to  the  actual  guilt  or  innocence  of  the  person  on  trial, 
but  the  law  cares  not  for  this,  and  is  not  so  absurd  as  to  make 
it  work,  a  disqualification  to  preside  throughout  the  triaL  If 
he  can  hear  the  evidence  once  without  disqualifying  himself, 
we  see  not  why  he  might  not  do  so  twice  or  thrice.  As  to 
advising  or  urging  counsel  to  induce  his  client  to  plead  guilty, 
this,  as  we  understand  the  record,  was  not  done  judicially  or 
publicly,  but  privately  and  unofficially.  We  put  this  con- 
struction upon  the  language  in  the  record  because  nothing  to 
the  contrary  is  stated,  and  we  cannot  gratuitously  impute  to 
any  judge  of  the  superior  court,  and  especially  to  one  of  such 
high  character  and  such  a  nice  sense  of  judicial  propriety, 
anything  unbecoming  the  judicial  station.  For  the  judge 
privately  and  unofficially  —  that  is,  in  his  capacity  as  a  mere 
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citizen — to  advise  a  member  of  the  bar  to  do  thus  and  so  touch- 
ing a  pending  case,  for  such  and  such  reasons,  cannot  be  held 
to  render  him  legally  disqualified  to  preside  in  the  case  con- 
cerning which  he  thus  volunteers  to  give  his  advice.  A  citi- 
zen of  the  commonwealth,  though  he  may  chance  to  occupy  a 
seat  on  the  bench,  is  not  cut  off  from  friendly  personal  inter- 
course with  the  members  of  the  legal  profession,  and  what  he 
may  chance  to  say  to  them  as  to  how  he  thinks  they  ought  to 
serve  their  clients,  or  as  to  his  opinions  and  convictions  in  re- 
gard to  the  merits  of  their  cases,  cannot  be  treated  as  official 
conduct,  and  become  matter  for  review  and  reversal  by  the 
supreme  court. 

2.  One  of  the  theories  of  the  prosecution  was,  that  Heflin 
and  McCord  had,  before  the  trial  of  Eddleman,  combined  to 
commit  perjury  in  Bddleman's  behalf.  As  tending  to  prove 
this  theory,  a  witness  of  the  name  of  Owens  was  introduced, 
who,  after  explaining  that  he  overheard  an  interview  between 
MoCord  and  Heflin,  testified  that  in  that  private  interview 
McCord  said  to  Heflin,  ^'  If  I  get  up  on  that  stand  and  swear 
that  Tom  Qresham  had  a  knife  cutting  at  George  Eddleman, 
I  will  have  to  have  better  security  than  John  Hilderbrand  "; 
that  Heflin  replied,  "The  money  is  all  right;  you  will  get  the 
money";  then  McCord  said,  "Suppose,  now,  that  somebody 
gets  up  and  swears  I  was  not  in  the  alley?"  to  which  Heflin 
replied,  "Everything  was  in  such  confusion,  nobody  could 
tell  who  was  in  the  alley."  The  testimony  of  Heflin  in  Ed- 
dleman's  case  on  which  perjury  is  assigned  relates  in  part  to 
his  own  presence  in  the  alley  here  spoken  of.  We  have  no 
doubt  the  evidence  of  Owens  was  admissible,  as  tending  to 
show  that  Heflin  endeavored  to  influence  McCord  to  give  false 
testimony  in  respect  to  the  very  same  matter  touching  which 
bis  own  alleged  perjury  was  committed. 

8.  The  whole  re$  gestm  of  the  killing  of  Gresham  by  Eddie- 
man,  including  declarations  made  at  the  time  by  each  of 
them,  might  be  necessary  to  throw  light  upon  those  particu- 
lars of  the  transaction  to  which  Heflin  testified  on  Eddleman's 
trial,  and  which  are  involved  in  the  assignments  of  perjury. 
We  think,  therefore,  that  the  declarations  objected  to  (for 
which  see  the  official  report)  were  admissible. 

4.  The  indictment  in  the  present  case  alleged  that  Heflin, 
on  a  certain  day,  "in  a  judicial  proceeding  in  Fulton  superior 
eourt,  before  Richard  H.  Clark,  judge  presiding,  after  a  law- 
ful oath  had  been  administered  to  him,  and  in  a  matter  ma- 


Digitized  by  LjOOQ IC 


Dt^c.  1891.]  Heflin  v.  Statb.  161 

terial  to  the  issue,  the  issue  being  in  the  case  of  the  state  of 
Georgia  against  George  H.  Eddleman,  charged  with  the  mur- 
der of  Thomas  6.  Qresham,  a  plea  of  not  guilty  having  been 
entered  by  the  said  Eddleman,  which  said  case  was  being 
then  and  there  tried  in  said  superior  court,  and  the  said  Hef- 
lin being  then  and  there  a  witness  in  said  case  in  behalf  of 
the  defendant,  the  said  George  H.  Eddleman,  did  willfully, 
knowingly,  absolutely,  and  falsely  swear,"  etc.  No  record  of 
the  case  here  referred  to  was  put  in  evidence,  nor  was  the 
existence  or  contents  of  any  indictment  against  Eddleman,  or 
of  any  plea  to  such  indictment,  proved  in  any  manner  what* 
soever.  The  official  stenograplier  of  the  court  testified  as  fol- 
lows: "  I  recollect  the  trial  of  the  case  of  the  state  against 
George  H.  Eddleman,  charged  with  the  killing  of  Thomas  B. 
Gresham.  I  did  take  down  the  testimony,  or  part  of  the  tes- 
timony, in  that  case.  I  did  take  down  the  testimony  of  M.  R. 
Heflin  in  that  case.  That  testimony  was  taken  down  cor- 
rectly. This  is  a  transcript  of  my  notes  of  the  testimony  of 
M.  R.  Heflin  in  the  case  of  the  state  against  George  Eddle- 
man for  murder.  This  is  the  testimony  taken  at  the  time 
that  George  Eddleman  was  being  tried.  This  killing  of 
Gresham  took  place  in  the  fall  of  1888;  I  don't  remember 
the  month.  Judge  Richard  H.  Clark  presided  in  that  case. 
I  was  present  when  Heflin  was  sworn  as  a  witness,  and  when 
he  took  the  stand  and  testified.  That  was  in  FuK^n  County. 
I  could  not  be  positive,  but  I  think  Mr.  Hill  administered  the 

oath Mr.  Hill  was  solicitor-general  at  the  time.  .... 

I  am  not  certain  that  he  administered  the  oath;  it  may  have 

been  one  of  the  other  attorneys It  may  have  been 

Judge  Dorsey  or  Mr.  Cox I  recollect  his  being  sworn 

to  tell  the  truth,  and  nothing  but  the  truth,  in  the  case  of  the 

state  against  George  Eddleman,  charged  with  murder 

I  am  positive  he  was  sworn.  He  was  sworn  as  a  witness  in 
the  case  of  the  state  against  George  Eddleman."  This  ex- 
tract furnishes  all  the  evidence  which  the  record  contains  of 
the  existence  of  any  judicial  proceeding  between  the  state  and 
Eddleman.  Unless,  by  admission  or  otherwise,  the  formal 
proofs  are  waived  or  dispensed  with,  the  production  of  the 
record,  or  of  a  duly  authenticated  transcript  thereof,  is,  in  such 
cases,  essential.  "The  cause  and  issue  wherein  the  perjury 
was  committed  are  proved  by  the  record,  which  should  be  in 
the  form  and  with  the  verification  required  by  the  ordinary 
practice  of  the  court ":  2  Bishop's  Crirn.  Proc.,  sec.  933  b.    The 


Digitized  by  LjOOQIC 


IM'  HiVLDl  r.  Statb.  [Georgia^ 

antliorHlMi;  ttcAy  nd  late, «  fhia  qtmCion  mem  tcf  1^  of  ml* 
form  tMor:  3  Storkie  m  Bvldenee,  859;  Ball.  N.  P.  243;  S 
Chittjr'i  Crim.  Lcfr,  812  a?;  2  Arcbbold^B  Grim.  ¥f:  *  H.  «6(»^ 
8  Rcnsdl  on  CritD60,  ^96;  S'Roecoe's  Gnm.  Br.  *848;  3  J^eob'^ 
Pisher'li  Digest,  8546  et  seq.;  2  WlivrtkNi's  Grim.  L«w,  see. 
1826;  8  Grepen).  E?.,  sec.  197;  9  Tayl^M^  Er.^  seei  1668.  Th» 
raqvmment  m  to  Mw  mediam  of  proof  eonroBpon<l9  wfth  the 
goncrratl  rule  of  law,  tbat  Ihe  proeeedfngs  of  a  cooTt  of  record 
aie  known'  m\f  hf  means  of  the  record  ittoelf:  O^lUnsv,  Bu^ 
tord,  57  Oo.  83S;  R^h0rf9rd  ▼.  Crawf^  58  QiU  189;  Janrn 
r.  IC^rby,  »  Ghi.  684. 

5.  There  Mng  no  dfrect  etMence  of  the  exiBtenoe,  finding, 
or  peddeney  of  any  hidietmeiit  far  murder  against  Bddleman, 
or  of  any  issue  Baised  upon  snoh  indfetment,  it  feUowe  from 
what  has  been  said  uhtire  that  no  proper  foundation  was  laid 
for  eharging  the  jary  upon  snoh  a  hypothesie.  The  eonrt 
tfaerefbre*  erred  in  the  part  of  the  eharge  wfedeb,  a9  set  out  in 
fhll,  was  expresBed  in  this  language:  ^Ifyoir  believe  from,  the 
OTidenee  that  one  (George  Bddleman  was  tried  for  murder  in 
tfere  superior  court  of  Fulton  County,  and  in  that  case  the  de- 
fendant was  administered  an  oath  by  the  soUciter-general, 
tbat,  so-fkr  as  the  oatb  having  been  taken  in  some  judicial 
proceeding  and  barfing  been  adminiBtered,  the  case,  lo  that 
extent,  tlie  burden  being  upon  the  part  of  the  state,  would  be 
made  out."*  The  stenographer's  cTidenoe  was  all  appropriate 
to  open  the  way  to  the  introduction  of  the  evidence  given  by 
Heflin  on  the  trial  of  Vddleniati,  and  ibr  that  purpose  it  wee 
all  admissible;  but  in  order  to  show  the  actual  existence  of 
the  ease  of  State  r.  EddUman  as  a  judicial  proceeding  in  the 
superior  court  of  Fulton  County,  and  its  identity  with  the 
ease  described  in  the  bill  of  indictment,  it  was  necessary  to 
go  further,  and  prove  by  the  record  an  indictment  against  Bd- 
dleman (for  be  could  not  have  been  legally  tried  without  an 
indictment),  and  that  there  was  an  issue  raised  upon  that  in- 
dictment, and  what  that  issue  was.  The  bill  of  indictment 
in  the  present  case  alleges  that  there  was  a  plea  of  not  guilty, 
but  no  evidence  whatever  as  to  the  plea  was  adduced.  Con- 
sequently, the  jury  trying  Heflin  did  not  know  by  evidence 
either  that  Bddleman  was  indicted,  or  upon  what  issue  he 
was  tried. 

6.  For  the  same  reason,  it  was  error  to  charge  the  jury  thus: 
"  If  you  believe  from  the  evidence  that  it  was  an  issue  upon 
the  trial  of  George  Bddleman  whether,  at  the  time  he  shot 
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Qreshsmy  be  (Gresfaam)  wm  sdrancinA  tq^n  bim  with  &. 
knife  in  his  haod,  or  soiDething  lika  a.  knife,  thai  would  ba  a 
matter  material  to  the  iesua*'  Thin  oharge  mmmmm  ihml 
thene  waft  erideaoe  hafefo  the  jwry  finmi  which  they  cenld  at- 
oertaiii  wfevt  the  leene  was  which  wae  made  op  in  the  trial  of 
Sddlemaii,  and  that  they  conid  apply  thereto  the  testimoay 
g^vea  bgr  Heflin  npon  th&t  trial,,  and  deternuA*it«  maierialitji.. 

7.  Vaiieua  olbet  special  gcounda  ate  set  forth  in  the  iBOtaeiv 
fer  m  new  tnaL  Some  of  them  are  not  fuflj  Terrfieii  by  the 
presiding  judge.  Construing  those  wbicb  are  verified  in  the 
light  of  the  whole  charge  and  of  aE  the  facts  in  the  record, 
we  think  no  material  error,  further  than  we  have  indicated, 
appears.  But  the  evidence  was  manifestly  deficient  on  a 
material  element  of  the  case,  and  the  court  having  committed 
the  errors  which  we  have  discussed,  the  prisoner,  as  a  matter 
of  strict  law,  is  entitled  to  a  new  trial.  Doubtless,  it  is  only 
where  such  a  deficiency  in  the  pseoC  is  pointed  out  and  in- 
sisted upon,  thai  m  Be^riewing  eeort  would  be  under  the  dol^ 
ct  hcring  the  ease  tried  ever  on  aecount  of  failure  on  the  part 
of  the  state  to  supply  the  formal  record  evidence  which  the 
law  requires.  It  would  seem  that  this  point  was  not  raised 
in  Elder  v.  Stat4^  52  Gk.  581,.  and  we  are  aoi  mmuw  of  any 
case  in  the  Georgia  reperts  in  which  it  has  been  oonsidersd. 
The  clear  law  of  it,  however,  is  as  w6  now  declare  it,  and 
whether  the  prisoner  be  guilty  or  innocent^  he  cannot  be  pun- 
ished until  he  is  kggUy  convicted. 

Jodgmenl  veversed.  

^nwBS^DiSQeirLnrtcaTfOHS  on  Sise  note  to  ffr  parte  Hwrrk,  29  Am. 
81  Bep.  flOe.  T6  tho^ames  fherre  dtod  may  be  added  the  foRowhig,  in  wbiok 
the  jndge  wae  held  to  be  disqualified  by  his  previons  oonneotion  with  the 
litigation:  Johnson  v.  SkUe,  29  Tez.  App.  626;  StaU  y.  Burha,  82  Tex.  fifti; 
Oidkn  T.  Drone,  82  Tez.  484.  On  the  gronod  of  interest,  a  Judge  it  disquali- 
fied to  pase  on  the  homologation  of  an  aooonnt,  when  the  aedgnen  oi  %.  elaim 
transferred  by  him  attempts  to  enforce  its  payment  by  an  opposition  to  the 
aoeooatit  f^r  altlienghi  tie  olaiui  has  been  tvanaferred  without  reoonrse,  y«t 
tfasne  is  an  implied  wanaoty  an  to  the  existence  ef  the  daUt^  and  the  jidg* 
is  intereeted  to  thai  extent:  Sueeeuhn  qf  Jan^  43  La.  Ann.  924.  But  in  a 
proceeding  inetitnted  by  the  State  Bar  Asaociation  to  disbar  an  attorney,  the 
presiding  jndge  of  the  cirenit  ia  not  disqnalifted  for  trying  the  case  became  ho 
is  a  nembev  of  the  anoeUtioBi  JkporU  StaU  Bar  Aee\  9S  Ala.  113.  Nor, 
nnder  a  statute  raqniciug  »  property  interest  in  an  aetioo  to  diequnlify  a 
jndge  from  sitting  therein*  will  the  fact  that  he  signed  a  petition  on  the* 
question  of  changing  the  location  of  a  county  seat  disqualify  him  from  sit* 
ting  in  and  deciding  a  mandamui  proceeding  inetitnted  by  the  petitioners  to 
eonpel  the  proper offioere  to  eaU  an  eleotionon  the  queetion  of  changing  snoit 
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Mat:  BauU  t.  Freeman,  24  FIa.  209;  12  Am.  St  Rep.  190.  Nor  wUl  the 
faot  that  a  Jadge  is  disqualified  from  trying  a  oaase  render  him  incompetent 
to  make  orders  that  are  merely  formal:  ifoMf  t.  JuUan,  43  N.  H.  62;  84  Am. 
Dec.  114;  LUireU  v.  WUcoat,  11  Mont  77. 

Pkbjuet  —  EviDBNOB.  —  Declarations  and  acts  of  a  person,  in  order  to  be 
received  in  evidence,  most  be  contemporaneous  and  connected  with  the  prin- 
cipal fact;  they  must  constitute  a  part  of  the  res  geHa,  or  serve  to  illustrate 
such  principal  fact:  8iaU  v.  Day,  100  Mo.  243.  Declarations  made  prepara- 
tory to  a  partioalar  litigated  act,  which  tend  to  illustrate  and  give  character 
to  the  act  in  question,  are  admissible  as  part  of  the  rea  geaics:  HinehcUffe  v. 
KowUz,  121  Ind.  422;  16  Am.  St.  Rep.  403.  As  to  perjury  generally,  see 
extended  note  to  SiaU  v.  Shuipe^  85  Am.  Dea  488-^1. 

Judicial  Rboobds  as  Bvtdbnob.  —  The  record  of  a  judgment  is  the  only 
proper  evidenoe  of  itself:   Wtigleg  ▼•  MaUon,  125  lU.  64;  8  Am.  St.  Rep.  335. 


May  v.  Jonbs. 

[8S  Gboroia,  806.] 

LasL— PoBLiOATioN  OF  Falsr  Protbst  bt  Notart  Pi7BLio.~The  protest, 
by  a  notary  public,  of  a  draft  for  non-acceptance,  liefore  due  presentment 
for  payment,  is  unauthorized,  and  its  publication  is  a  libel,  for  which  the 
notary  is  liable  in  an  action  by  the  acceptor,  who  alleges  that  the  pro- 
test and  its  publication  were  falsely,  fraudulently,  and  maliciously  made, 
and  calculated  to  injure  him  in  his  credit  and  business. 

Banks  — LiABiLiTT  for  MALiciocrs  Protest  of  Draft  bt  Notary  PoBLia 
—  A  bank  is  not  generally  liable  for  the  negligence  or  misconduct  of  a 
notary  public  employed  by  it  to  protest  negotiable  paper  in  his  official 
capacity.  To  render  the  bank  liable  as  a  joint  tort-feasor  with  a  notary 
public  for  negligently  and  maliciously  procuring  the  latter  to  make  a 
false  protest  of  a  draft,  the  malice  of  the  bank  in  the  transaction  must 
be  specially  alleged  and  proved. 

Plbadino.  —  Joint  Gbnbbal  Dbmurrbr  by  two  defendants  to  a  declaration 
which  sets  forth  a  good  cause  of  action  as  to  either  of  them  should  be 
overruled. 

R.  J.  Jordan,  for  the  appellant 

Rosser  and  Carter,  for  the  appellees. 

Lumpkin,  J.  May  brought  his  action  of  libel  against  Jones 
and  the  Merchants'  Bank  of  Atlanta  for  damages  to  his  credit 
and  standing  as  a  business  roan,  by  reason  of  a  certain  draft 
being  protested  for  non-payment  by  said  Jones,  who  wns  a 
notary  public,  and  also  an  employee  and  agent  of  the  bank. 
The  defendants  joined  in  a  demurrer  to  the  declaration,  on 
the  grounds  that  there  was  no  cause  of  action  set  out  as  for  a 
libel;  that  there  was  no  cau^e  of  action  set  out  as  for  a  wrong- 
ful protest;  and  that  the  bank  was  not  liable  for  the  acts  of 


Digitized  by  LjOOQIC 


Dec  1891.J  May  t.  Jomes.  155 

JoDes,  under  the  allegations  in  the  declaration.  The  jadg- 
ment  on  this  demurrer  recites  that  the  plaintiff's  attorney 
disclaimed  in  open  court  any  claim  for  damages  for  a  wrong- 
ful protest,  but  advised  the  court  that  the  declaration  was 
intended  to  be  a  claim  for  damages  as  for  a  libel  only; 
whereupon  the  court  sustained  the  demurrer,  and  dismissed 
the  case,  because  the  declaration  contained  no  legal  cause  of 
action.    This  is  the  error  complained  of. 

L  The  declaration  shows  that  the  draft  was  accepted  by 
the  plaintiff,  payable  at  the  Atlanta  National  Bank.  In  the 
course  of  business,  after  several  indorsements,  it  came  to  the 
Merchants'  Bank  of  Atlanta  for  collection.  It  was  protested 
by  Jones  without  due  presentment  for  payment  at  the  Atlanta 
National  Bank.  The  plaintiff  avers  that  he  bad  no  notiee  be- 
fore the  protest  that  the  draft  was  at  the  Merchants'  Bank,  and 
as  soon  as  he  learned  this  fact  he  went  there  and  tendered  the 
amount  of  the  draft,  that  amount  being  $45.22,  which  was  re- 
fused because  it  had  been  protested;  that  at  the  time  of  the 
protest  he  had  several  hundred  dollars  to  his  credit  at  the 
Atlanta  National  Bank,  and  the  draft,  if  presented,  would  have 
been  promptly  paid  by  this  bank;  that  the  protest  and  draft 
were  sent  to  the  source  from  whence  it  came;  and  that  the 
charges  in  the  protest  '^are  false,  fraudulent,  and  malicious, 
and  were  made  in  reference  to  the  plaintiff's  trade,  and  cal- 
culated to  injure  him  in  his  trade  or  business." 

No  doubt,  as  against  Jones,  a  cause  of  action  is  sufficiently 
eet  out  The  declaration  distinctly  alleges  that  the  charges 
in  the  protest  were  false,  fraudulent,  and  malicious,  and  made 
in  reference  to  the  plaintiff's  trade.  Without  a  due  present- 
ment for  payment  at  the  place  designated  in  the  acceptance, 
there  was  no  legal  basis  for  the  protest.  The  object  of  the 
protest  being  to  bind  the  indorsers,  due  diligence  required  a 
presentment  at  the  place  where  funds  were  probably  lodged 
to  meet  the  acceptance:  1  Daniel  on  Negotiable  Instruments, 
■ec.  644;  2  Daniel  on  Negotiable  Instruments,  sees.  952,  955; 
Wood's  Byles  on  Bills,  *216,  and  notes.  The  protest  being 
without  proper  foundation,  false,  malicious,  and  calculated  to 
injure  a  business  man's  credit,  its  promulgation  and  publica- 
tion constitute  a  libel  for  which  the  plaintiff  may  maintain 
an  action:  Townshend  on  Slander  and  Libel,  2,  note;  Newell 
OQ  Defamation,  74;  Odgers  on  Slander  and  Libel,  *]8;  13  Am. 
*  Eng.  Ency.  of  Law,  814.  See  Wmiam$  v.  Smith,  22  Q.  B. 
I>iT.  134.    It  matters  not  that  the  protest  carries  on  its  face 
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eWdenoe  of  itr  own  InvBliSitT:  IttrTsHHrey  wouMprobaUjr^ 
pftSB  UKRiuoBlSbiicd'  ovoii'  byt&osv' wlio  8sw'th6'  wrilSngy  on  tfr^ 
presamption  iii  flivor  of  the*  offleial  set:  As*  td  tHib  preetrrap' 
tion,  0ee  SfeAndirew  ▼.  Aidw^rsg  M  N.  YJ  01f.  Moreover,  tbe 
huftfbl  consequences  to  tbe*  occeptor'i'  credit  wotHd  not  be 
confined  to^  tboee  parties  immedisterjr  interested  tor  inqxam 
into  the  regnllirity  of  the  protM;L  Tlie  news  of  tbe  protest 
would  be  quickly  spread  to  eacb  iirdorser;  and  become  «  msri^' 
ter  of  common  knowledge  in  bis  business  cinslb;  U  would 
run  tbrougb  the  comprex  avenues  of  tradb  beyond!  porauif 
and  correction  by  the  true  character  of  the  protest 

The  case  of  Van  Epp$  r.  Jime$;  90  iH,  238,'  does  not  aontSct 
with  this  ruling;  but  rather  sustains  it;  That  was- an-  aetfoir 
in  the*natlire'of  libel  against*  ar  notary  ftr  a  false  protest;  and' 
this  court'  held'  that  the  dbc£aration  was  demurrable;  because 
it  did  not  alltBge  that  the  fklse* statement' was'  mad!e  in  reAr^ 
ence  to  the  plaintifTs  pvoftfssron  as  an  attorney  at  lltw.  HJere' 
the  ded'aratibn  expressly  cimrges  tbvt'  tfte*  sifctHewrents  were- 
^^teade  in  reference  to  plafntiff'k  trade,  and'  caibulated  to  m-^ 
jure  him  in  his  trade  or  business.^' 

2.  But  as  agpEtihst'tfae  Merchants'  Bank  no  eauso  of  actSon^ 
is  set  out.  The  plain tfflT's  theory  iis,  that'as  Jones,  the*  notary 
pubKc,  was  also  an  em-ployee  and  agent  of  the*  bank,  ••  tfre 
action  of  defendant  Jones  in  the  matter;  he*  acting*  under  the 
authority  of  defendant  bank,  is  the  action  of  said  bank/'*  This 
is  all  the  allegation  touching  the  bank's  liability.  Although 
there  is  conflict  in  the  cases,  the  prevailing  and  better  holding- 
seems  to  boj  that  a  bank  is  not  IfaUe  for  the  negligence-  or  nris- 
conduct  of  a  notary  employed  by  it  to  protest  negotiablis  paper. 
The  reason  is,  that  the  notary  is  not  a  mere  agent  or  aenrant  of 
the  bank,  but  is  a  public*  officer  sworn  to  disebarge  his  duties- 
properly.  He  is  under  a  higher  control  than  that  of  a  priTate* 
principal*  He  owes  duties  to  the  public  which  must  be^the^ 
supreme  Ikw  of  his  conduct.  Consequently,  when  he  aots  in 
bis  official  capacity,  the  bank  no  longer  has  control  over  hinr»^ 
and  cannot  direct  how  his  duties  shall  be-done.  If  he  is  guilty 
of  misfeasance  in  the  perfbnmance  of  an  official  aet,  the'  bank 
is  not  liable:  1  Morse  <m  BiEinks  and  Banking,  sees.  102  d,  265; 
Holies  on  Banks  and  Depositors;  sec.  465;  2  Am.  &  Bug-.  Ency. 
of  Law,  US;  16  Am.  <ft  Eng.  Bncy.  of  Law,  763;  note  to  AUen 
y.  Merchants*  Bank,  S4  Am.  Dec.  313;  Hyde  t.  Planters'  Bank, 
17  La.  560;  36  Am.  Dec.  621;  Tieman  v.  Commercial  Bank,  T 
How.  (Miss.)  648;  40  Am.  Deo.  83;  Agricultural  Bank  r.  Con^ 
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menial  £ta«,  7  flmades  A  M.  £92;  Brtttw  f:  JBfCilb,  JOd 
U.  a  757;  Jbfiifc  v.  lhubr.41  OhioSi.  619;  52  Am.  S^  94. 
Tha(  4fa«  'Butarj  is  AkD  sn  ^eo^pkfte  juduI  ageot  of  tke  bank 
dees  aot  jiter  AbeiMMe.  TheM  is  .still  A^hsxp  dhridiog  Una 
tetwoen  his  duties  As.nfeQtfAod  bis  datiss  m  a  fuihlio  .officer. 
WksB  liii  paUie.flenri€B  oddms  iBtoj>l4jr«Jiisr  private  serVioe  is 
fior  the  taine  satipended :  8es  JMm  v.  Menkav^^  Sank,  22 
Wend.  216;  .84  Am.  fiso.  289.  In  jome  xutsas  it  csems  tha 
bank  aruoU  be  Jiable  iot  nutfgeare  in  tfie  aelection  of  a  no- 
teqit,  butiAO^aaoh  faegtion*ari—i.in>thia«oasa. 

8.  Ibereis AoaUegsiion  4hatihe  hank  jpatticipaled  in  the 
JibelsM '  protest,  ^jceept  the  fane  abofe  gnotaL  J>ODbtlesS|  the 
baak  ooold  render  itself  Jiahb  lt|rfmalicious^j|»sooi]jrii>g*ialse 
joateat  to  he  made.  Bat  tbem  ia«o  aU^B^tien  ^4bis:  im|K>rt, 
the  snppessd  Imbilitf  of  "the  fatnk  baiuB  rested  enttfejlj  on  the 
jenevfll  aothorkjgiveodo  tiseciotatfy.  Aaeevding^  to  ibe  plain- 
tiff'e^wn  lAteigmtation,  the  solioa  iaaot  brought ibrjtfrrang- 
.fill  jpraleet  it  mngr  be  ^at  Mie  hank  Miihoriaod  itbe  \VkdLuf 
to  actyhnfeii  eaanot  heiinCsrred  Uom  this thatit  'eontemplated ' 
Am  pefpetaation  laf  a  liheL  On  the  ceninopy^  Uie  hank  would 
ihsve  axiglittteiiie^  «ipen  Abe  faitbfiiliiess  of  the  notary  as  a 
fHiblio  afficec  Aa  it  oottkl  «not  conunflBd  him  iteKlo  ate  bid-  * 
ding  in  his  dSoial  motion,  iitoannei  be  pretnmed  itbat  it  dt- 
aeeted  him  te  vitdUte  /the  iaw.  This  is  matter  for  distinot 
aUagatiea,in  whioh  iifae^decnaratioii  nUen^  foUa. 

4.  The  case  stands  tkua:  The  deolaration,  which  is  good 
aa  to  mm  defendant  and  ibad  as  to  ibe  other,  is  Jointly  de- 
4QMmed  to  by  bath.  What  ought  to  hate  bsan  the  jndgmeni 
on  this  densttnrer  ?  The  gonerall  role  is,  a  pleading  which  is 
deaanrmd  to  as  a  vriicde,  if  ipood  in  'paitt,  will  stand,  and  tlie 
demnrver  be^oftenmled:  AfoLarsn  w.'Simfp^  1  Ga.  S76;  HazU- 
hunt  y.  &MMmaaA  ate.  A  JZ.  (7o.«  48  Qo.  18;  Una^y  ^.C^dM^aUa- 
der,  56  Ga.  75;  Ea$t  RotM  Town  Go.  t.  JViig]^58  Oa.  474;  Low 
▼.  Burke,  79  Ga.  164.  While  this  rale  applies  chiefly  to  the 
eontente  or  ts«i]3edrmatl0r  of  Hm  pleading,  it'eottends  -bIbo  to 
parties  who  miito  in  a  demurrer.  Where  joint  defendante 
unite  in  a  general  demurrer  to  the  declaration,  if  a  cause  d( 
action  is  set  oot  aa  to  either,  the  demurrer  must  be  overruled. 
This  ^)plies  to  aotions  €X  icntraeiu:  Woodbury  ▼.  Saekrider^ 
2  Abb.  Pr.  402;  Phillipo  T.  Hagadm,  12  How.  Pr.  17;  BoUp 
▼.  Burke,  W  Ind.  87;  Shore  v.  Taylor,  46  Ind.  846;  WUkerson 
T.  Ruii,  57  Ind.  172;  Webeier  v.  TibbiU,  19  Wis.  (488),  461; 
fPtCard  V.  ii^at,  26  Wis.  540;  MeOomigal  w.  CdUr,  82  Wis. 
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814;  Walker  y.  Popper,  2  Utah,  96;  to  complaint  for  lain!: 
People  V.  Mayor  etc.,  28  Barb.  240;  17  How.  Pr.  56;  to  an 
action  in  tort:  Dunn  v.  Gihson,  9  Neb.  513.  There  is  some 
authority  for  a  different  rule  in  equity,  namely,  that  the  de- 
murrer may  be  sustained  as  to  one  defendant  and  overruled 
as  to  another:  Wooden  y.  Morris^  3  N.  J.  Bq.  65;  Barstow  v. 
Smith,  Walk.  Ch.  394;  1  Daniell's  Chancery  Practice,  584; 
Story's  Eq.  PI.,  sec.  445.  These  authorities  rest  upon  the 
opinion  of  Lord  Bldon  in  Mayor  etc.  v.  Levy^  8  Ves.  403, 
which  does  not  decide  the  point,  as  he  held  the  demurrer  good 
as  to  all  the  defendants.  Lord  Eldon's  Yiew  is  followed  in  a 
well-written  opinion  in  Wood  y.  Olney,  7  Nev.  109,  which  was 
an  action  on  contract.  Under  the  code  system,  the  rule  first 
stated  is  applied  also  to  proceedings  of  an  equitable  nature: 
Eldridge  v.  Bell,  12  How.  Pr.  547;  TeUr  y.  Hinders,  19  Iiid. 
93;  Morback  y.  State,  84'Ind.  308;  Owen  y.  Cooper,  46  Ind. 
524;  Eichbredt  y.  Angerman,  80  Ind.  208;  Sanders  y.  FarreU, 
83  Ind.  28;  Pomeroy  on  Remedies,  sec.  577.  But  there  is  no 
'  authority  for  sustaining  such  a  demurrer  as  a  whole.  The 
court,  it  seems,  will  not,  without  an  application  for  that  pur- 
pose, amend  or  split  up  a  joint  demurrer  so  as  to  make  it  the 
separate  demurrer  of  each  defendant,  and  then  search  the 
declaration  in  turn,  to  find  whether  a  cause  of  action  is  set 
out  against  each.  But  in  order  to  prevail,  the  demurrer  must 
be  good  as  to  all  joining  in  it.  The  court  need  not  of  its  own 
motion  render  two  judgments  upon  it. 

It  follows  that  the  court  erred  in  sustaining  the  demurrer 
to  the  entire  declaration,  the  same  setting  out  a  cause  of  ac- 
tion as  to  one  defendant  In  reversing  the  judgment,  it  is 
directed  that  the  court  below  sustain  the  demurrer,  and  dis- 
miss the  case,  so  far  as  the  Merchants'  Bank  of  Atlanta  is 
concerned,  since  against  it  no  cause  of  action  appears. 
Judgment  reversed,  with  direction. 

WaoMOfUL  PBOmr  of  Oommkbcial  Papkr.  ~  The  oironmitaaoes  vnder 
review  in  the  prinoi|Md  oaae  were  not  materiaUy  different  from  UuMe  npo» 
which  the  decieion  in  Uir^hfidd  v.  FoH  Wwth  yalUmal  Bank,  S3  Tez.  462; 
29  Am.  St.  Rep.  6S0,  was  rendered.  In  the  latter  case,  it  is  true,  the  court 
referred  to  the  fact  that  the  plaintiff  had  not  alleged  that  he  was  a  trader, 
hnt  this  omission  was  expressly  waived,  and  the  opinion  is  apparently  in- 
tended to  be  read  as  if  snoh  an  allegation  had  l)een  incorporated  in  the  plead* 
inga,  and  the  oonrt  were  passing  upon  the  general  question  in  regard  to  m 
trader.  It  it  noteworthy,  moreover,  that  the  Georgia  oonrt  made  no  eom* 
ment  upon  the  absence  of  an  averment  of  special  damages,  upon  which  th» 
Texas  oonrt  lays  so  mnch  stress.     It  seems  impossible,  therefora,  to  aToid 
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the  eonclatkm  Uiat  the  Tkwt  of  iheM  two  tribnnalf  aro  dmmeirloallj  op- 
posed to  each  ottier  on  the  propoeMon  that  a  protect  whidi,  in  the  words  of 
the  prinoipal  eaae,  "oarriea  on  He  faoe  notice  of  its  inTaliditjr  **  is  not  an  ao- 
tionabU  pahHcatioo.  In  the  note  to  the  Texas  oaee  we  gave  the  reaaona 
whioh  appeared  to  na  to  indicate  that  if  speeial  damagea  had  been  alleged 
the  plalntiir  wonld  have  been  entitled  to  reoorer.  The  Georgia  oonrti  how- 
erer*  in  following  a  line  of  argnment  Tory  dmihtr  to  onr  own,  seene  to  have 
arriTod  at  the  condntion  that  arerment  and  proof  of  special  damages  are  not 
•  necessary  to  entitle  the  plaintiff  to  a  recovery.  Our  note  was  written  with 
speoial  reference  to  the  limitation  whioh  the  Texas  coart  had  placed  npon 
the  right  of  recoTcry  in  snch  cases,  and  the  eirenmitanoes  were  not  snch  as 
to  eall  for  a  disenasion  of  the  more  general  qnestion,  whether  aTorment  and 
proof  of  ipeoial  damagea  might  not  be  dispensed  with.  Bat  with  the  prea- 
ent  oaaa  before  n%  we  have  no  hesitation  in  saying  that  the  liberal  dootrine 
of  the  Georgia  oonrt  aeems  to  as  to  be  more  consistent  with  the  prinoiplea 
aeoording  to  which  the  practical  administration  of  Jostice  is  regalated  in 
modem  times,  than  a  role  which  wonld  make  the  recovery  of  the  plaintiff 
dependant  upon  an  aTorment  of  speoial  damagea.  The  act  being  a  wrongful 
ooe,  and  the  elaim  being  for  a  certain  amonnt  of  damagee,  why  should  it 
not  be  left  to  the  jury  to  decide,  npon  the  evidence  introdnoed,  how  much 
wonld  be  a  proper  compensation  to  the  plaintiff?  It  would,  in  fact,  be  im« 
posaible  in  such  a  case  to  make  an  allegation  of  special  damages  which  wonld 
fomiah  a  basis  for  adequate  compensation.  As  the  court  in  the  principal 
case  very  truly  remarks,  "  the  hurtful  consequences  to  the  acceptor's  credit 
would  not  be  confined  to  thoee  partiea  imine<iiately  interested  to  inquire  into 
the  regnlarity  of  the  protest"  Under  snch  oircunutances,  it  wonld  seem  to 
be  neeeaaary  to  leave  the  matter  entirely  to  the  jury,  which,  as  a  means  of 
arriving  at  a  proper  oonclnsion,  would  have  the  state  of  the  plaintiff's  busi- 
ness before  and  after  his  paper  had  been  protested,  together  with  any  other 
eircnmatanoea  that  might  be  deemed  to  bear  upon  the  queetion.  The  diffi- 
enlty  of  making  a  proper  eatimate  wonld  be  no  greater  than  in  many  other 
eaaea  of  tort  in  whioh  the  jury  ia  called  npon  to  assess  damagea. 

NovARiv.  LuBiUTT  OF  Bahx  fOE  NsouoKNOB  07!  See  notee  to  BelU' 
wUrt  T.  BamkqfUmted  8iaU9,  88  Am.  Dec.  60;  AUm  ▼.  MerekamU'  Bank  84 
▲a.  Dan.  818;  H^  t.  Pkmier^  Bmik,  3»  Am.  D^c  92L 


MUNKBBLYN  V.   AuGUSTA   SaYINGS   BaNIL 
188  GnoaoiA,  SSt.] 

Baku  avb  Baimiio— Dbposit  bt  TRuam  aa  Aomrr.  —When  a  trostea 
depoeits  money  in  a  bank  to  his  credit  aa  agent,  the  bank  ia  diacharged 
by  paying  it  back  to  the  person  who  made  the  deposit^  and  in  the  ah- 
asooa  of  notion  or  knowledge  to  tiie  oontraiy,  has  the  right  to  assume 
that  ha  will  appropriate  the  money  to  ita  proper  uses  and  tmats. 

lama  ajid  Bavkuio— Dbposit  bt  TBuam  as  Aormt  — Right  to  Ri- 
ootbb — PAsnn. — When  a  trustee  depoeits  money  in  bank  to  his 
credit  aa  agenti  and  the  bank  refuses  to  pay  his  check,  he  may  aue  the 
bank,  to  reoorer  the  deposit,  aa  trustee  individnally,  or  he  may  Join  the 
beoefidariaa  in  aa  action  to  reooTer  it. 
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DmAjnib — WhmA4B§mit  fell— UsiejifflMJ  «iA  1 

twie  <r  tf— II  lor  ito  — |ayi<w4,  tha  aNtntoal  Jiiitotiong  dgaitMt  »am 

mumm  .t»  jtwi  in  imrm  of  tiM  tesk  wttil  §tHm  daniMiii  Midnteal  i» 

.▲^^pnltiQf  otooeif  itt  kwnkJIi^  a  Utm^m  to  k«  ^Mdi^JMi  nyuit  injM^  * 
tio<ttola»4jAthffiigh,IWiiwkjiMyJhBftyqC>tt^ 

M  hft«k  to  Us  4BNyfc  j«  «0iMit»  Jdbfi  fank  is 


A.CTIOH  by  A  tixisi6e,in  wUchlia  joiQ9c[Matwol)ei)eBciane8« 
Id  reco¥er  of  a  tbaak  «erUdB  ibdim|7  ekioifid  tko  Jmiihi  beea 
depoiitodi  "witli  it  'On  feoacal  idsponi  by  4lie  taurtae,  as  tawtM 
and  ti|ge0t,'foT  the  benefichtiivB,  wi0h  'knowledge  tm  ttie  pait 
of  ibe  bank  at  the  times  of  the  degxtsit  that  it  was  trust  prop- 
ertj  and  mb^dol  to  itbe  cbedk  ^  tbe  icwtee  as  tajseot.  Piaio* 
liffe  ahw  daimed  tfaat  th«  toii8lee,)M  a^mtf^dnmbiM  shaek 
against  suclh  deposit  m  November,  1686,  in  'fiivtir  efone  LvvvM, 
who  preaenfted  the  cbeclk  to 'the  bank,  and  it  rctfoeed  to^payik 
The  defendant  daiDurrBd  jeoerally  Jto  the  declaration»  and  in- 
terposed several  pleas,  sufficiently  stated  in  the  opinion.  Plain- 
tiffs moved  to  strike  out  the  pleas,  but  the  court  oyerruled 
this  motion,  and  sustained  the  demurrer  to  the  deolaratioii. 
Plaintiffs  excepted  and  appealed. 

Front  K  ARUer,  and  LovM  and  J>at»t»  ftir  ttie  mppsHants. 

/.  R,  Zkmar,  jGmt  ihe  appdlee. 

Lumpkin,  J.  L  When  moMy  ia  deposited  iu  a  bank,  k  is 
immaterial,  so  iar  as  the  ibank  is  ^laiioemad,  in  iirhat  Oftpacity 
the  depositor  holds  or  owns  it.  The  obfigalion  of  Ihe  back  is 
simply  to  keep  it  safely  and  return  it  to  the  proper  person. 
Therefore,  when  a  trustee  deposits  money  in  a  bank  to  his 
fiivdit  aa  Afpent,  jthe  bank  would  be  discharged  by  paying  it 
back  to  the  individual  who  made  the  deposit,  and  in  the  ab» 
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sence  of  knowledge  or  notice  to  the  contrary,  would  have  the 
right  to  assume  that  he  woald  appropriate  the  money  to  its 
proper  uses  and  trusts.  If  this  individual  should  go  in  person 
to  the  bank  and  demand  the  money,  it  cannot  be  doubted  that 
the  latter  could  and  ought  to  hand  it  to  him.  This  being 
true,  he  could  recover  the  money  from  the  bank  by  suiti  and 
it  wiU  make  no  difference  that  in  the  action  brought  he  desig- 
nates himself  as  trustee,  nor  is  it  of  any  consequence  that  he 
joins  with  himself  therein  the  alleged  beneficiaries  of  the  trust 
AlUiough  the  latter  are  not  necessary  partiea,  no  injury  can 
ensue  to  defendant  by  making  them  actual  parties  to  the  ease. 

2,  3.  It  appearing  from  what  has  already  been  said  that  the 
person  who  actually  puts  money  in  bank  is  entitled  to  have  it 
back  upon  demand,  and  that  it  is  immaterial  how  he  describes 
himself,  there  can  be  no  doubt  that  a  cheek  drawn  by  such 
person  as  agent  and  presented  by  the  payee  is  a  sufficient  de- 
mand  for  the  amount  of  money  called  for  by  the  check,  espe- 
cially when  the  money  was  credited  to  the  depositof  as  agent. 
If  payment  of  such  check  be  refused,  the  depositor  may  bring 
suit,  and  as  already  shown,  the  suit  may  be  maintained  by 
him  described  as  trustee. 

It  appears  from  the  declaration  in  this  case  that  the  deposit 
made  was  a  general  one,  and  that  the  bank  did  not  issue  to 
the  depositor  any  certiScate  of  deposit  promising  a  repayment 
of  the  money,  or  fixing  any  time  or  terms  for  fepayment  It 
Fimply  gave  to  the  depositor  written  statements  to  the  effect 
thai  his  account  as  agent  had  been  credited  with  so  much 
money.  Under  these  circumstances,  the  bank  did  not  be- 
come liable  for  a  repayment  of  the  money  until  after  demand 
for  it  by  check  or  otherwise,  and  hence  the  statute  of  limita- 
tions would  not  commence  to  run  in  favor  of  the  bank  until 
after  such  demand  and  refusal  to  pay.  We  do  not  mean  to 
hold  that  such  demand  could  be  indefinitely  delayed;  for 
undenhe  rule  laid  down  in  the  books,  this  might  be  done  for 
Buch  a  length  of  time  that  the  right  to  the  money  would  be- 
come stala 

The  propositions  above  announced  are  sustained,  we  think, 
hj  the  following  authorities:  2  Am.  &  Eng.  Bncy.  of  Law,  101; 
1  Horse  on  Banks  and  Banking,  sec.  822;  Bolles  on  Banks 
and  Depositors,  sec.  360,  and  cases  cited  in  each. 

The  court  below  dismissed  the  declaration,  on  the  ground 
that,  on  its  face,  it  appeared  that  plaintifis'  right  of  action  was 

AM.  Sx.  Bm^  Vol.  XXX.  —  U 
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barred  by  the  statute  of  limitations.  This  ruling,  for  the  rea* 
sons  above  statedy  was  erroneous. 

4.  That  a  trustee  deposits  money  in  bank  to  his  credit  as 
agent  is  not  a  conversion  of  the  fund,  even  though  the  bank 
knew  of  the  existence  of  the  trust  It  has  the  right,  as  al- 
ready stated,  to  presume  that  the  trustee  will  apply  the 
money  to  its  proper  purposes  under  the  trust.  Of  course,  if 
the  bank  actually  knew  the  trustee  was  misapplying  the  trust 
money,  and  aided  him  in  so  doing, —  as,  for  instance,  by  en- 
deavoring to  appropriate  such  money  to  the  payment  of  a  debt 
incurred  for  his  private  benefit  and  due  by  him  individually 
to  the  bank,  —  an  entirely  different  question  would  be  pre- 
sented: Naiiondl  Bank  v.  Insurance  Co.<,  104  U.  S.  54;  Union 
Stock  Yards  Bank  v.  Gillespie^  137  U.  S.  411. 

6.  Error  was  assigned  in  the  bill  of  exceptions  upon  the 
refusal  of  the  court  to  strike  defendant's  pleas.  The  pleas 
are  numerous,  but  they  really  set  up  only  three  defenses: 
1.  The  general  issue;  2.  Payment;  and  3.  The  statute  of 
limitations.  It  was  not  insisted  that  the  plea  of  the  general 
issue  should  be  stricken.  The  other  pleas  allege  that  all  the 
money  deposited  by  Munnerlyn  had  been  paid  out  upon  his 
checks  and  by  his  order  and  direction,  and  a  list  of  the  checks 
is  given.  In  connection  with  the  allegations  that  the  money 
had  been  thus  paid  out,  it  is  further  asserted  in  the  pleas  thnt 
all  these  payments  had  been  made  more  than  four  years  be- 
fore the  filing  of  the  suit,  and  therefore  the  action  was  barred 
by  the  statute  of  limitations.  The  pleas  thus  intermingled 
these  two  defenses,  and  the  motion  to  strike  was  made  against 
them  as  a  whole.  To  have  granted  this  motion  would  havo 
resulted  in  striking  the  plea  of  payment,  which  was  set  forth 
with  sufficient  distinctness,  and  constituted  a  complete  answer 
to  the  action.  We  have  already  shown  that  the  plea  of  the 
statute  of  limitations,  tested  in  the  light  of  the  plaintiffs'  al- 
legations, was  not  good;  but  the  plea  of  payment  by  the  bank 
on  Munnerlyn's  checks  was  a  valid  defense.  If  the  paymetit 
alleged  therein  to  the  person  who  actually  made  the  deposit, 
or  on  his  checks,  is  established  by  proof,  the  bank  should  be 
discharged:  City  Bank  of  Macon  v.  Kent,  57  Ga.  283.  This 
plea  of  payment  is  not  vitiated  because  it  is  thus  associated 
with  the  invalid  plea  of  the  statute  of  limitations.  A  bad 
part  in  pleading  does  not  make  the  whole  bad,  but  a  good  part 
makes  the  whole  good  enough  to  withstand  a  general  demur- 
rer.    The  court,  therefore,  did  not  err  in  overruling  the  m«>- 
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tion  to  strike  the  defendant's  pleas:  See  May  t.  Jotum^  88  Ga. 
308;  aniSf  p.  164,  and  cases  cited.  Brery  one  of  the  pleas  ob- 
jected to  contains  an  averment  of  payment  to  the  depositor  or 
his  order,  which  suffices  to  saye  each  one  from  destruction  by 
a  general  motion  to  strike.  Bat  even  if  some  only  of  the 
pleas  are  sound  defenses,  the  others,  not  being  singled  out 
or  selected  by  the  movant  as  specific  objects  of  attack,  would 
stand,  because  found  in  good  company. 

The  judgment  is  reversed  because  the  court  erred  in  dis- 
missing the  petition  on  the  ground  that  the  cause  of  action 
alleged  therein  was  barred  by  the  statute  of  limitations. 

Bavxji  and  Banktvo  —  Dbpositb  bt  Oni  Pbrsow  fob  Anothbb.  —When 
moaey  is  deposited  in  bank  by  one  person  as  agent  for  another,  with  noth- 
ing upon  the  faoe  of  the  deposit  aoconnt  to  show  for  whom  he  is  agent,  the 
money,  as  between  the  bank  and  the  depositor,  is  the  property  of  the  latters 
Paflrr^nr.  Marine NaL  Bank,  130  Pa.  St.  419;  17  Am.  St.  Rep.  778.  Money 
<lepc>4ited  in  bank  by  one  person  may  be  shown  to  belon;;;  to  another,  either 
l»y  tlie  latter  or  his  attaching  ereditor;  bat  in  the  absence  of  any  oLum  by 
the  real  owner,  the  bank  cannot  dispute  the  title  of  the  depositor,  and  is 
bound  to  honor  his  eheok:  HemphiU  t.  Terises,  132  Pa.  St.  646;  10  Am.  St. 
Rep.  607.  When  an  aooonnt  is  thus  opened  by  a  depositor  as  trustee,  the 
contract  of  the  bank  is,  that  it  will  pay  out  the  same  on  the  checks  of  the 
depositor,  and  when  snch  checks  are  drawn  in  proper  form,  the  bank  i« 
bound  to  presume  that  they  are  drawn  in  the  proper  discharge  of  the  daty 
of  the  tnistee,  and  to  honor  them  accordingly:  State  NaL  Bank  v,  BeiUif,  184 
IIL  464;  Freeholdere  v.  ITewark  NaL  Bank,  48  N.  J.  £q.  61.  But  if  the  prin- 
cipal  asserts  his  right  to  the  money  before  its  repayment,  and  notifies  the 
bank  of  his  unwillingness  that  it  shall  be  paid  to  the  agent,  the  agent's  right 
to  reclaim  it  oeasee:  /VrnMrt*  tie.  Bank  t.  King,  67  PIl  St.  202;  08  Am. 
Doo.  216. 

Bavxs  akd  BABKnro  —  Dbposrs.  ~  Statutb  of  Lxmitatioiis  does  not 
begin  to  run  against  depoeit  in  bank  nntil  demand  is  made  and  deposit  ra- 
fused:  Okard  Batik  r.  Bank  qf  Penn  Tovmehip,  30  Pa.  St.  02;  80  Am.  Dm, 
607. 

Powbb  of  Tauann  to  Bum  nr  hu  Owh  Namb.  —Trustee  may  redaes  th« 
trust  estate  to  possession,  and  may  sue  or  defend  an  action  at  law  in  regard 
to  it,  if  the  instrument  by  which  the  trust  was  created  does  not  prohibit 
him  from  so  doing:  Huekabee  T.  BiUingBly,  16  Ala.  414;  60  Am.  Dee.  18S| 
Oomndedimere  T.  WaXker,  6  How.  (Miss.)  143;  38  Am.  Dec  433;  Harney  ▼. 
Dukker,  16  Ma  80;  66  Aflk  Dea  131.  He  may  maintain  trover  against  his 
ceeMqnsirMai:  OuphiU  ▼.  MeO,  1  BaiL  230;  10  Adl  Dec.  676;  or  eieetmmti 
JDrfyaiHckr.  Ohrk,  112 lU.  MS;  22  Am.  St  Rep.  631. 
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OoBAH  Stbamship  Gompant  V.  Eh&ligh. 

[M  Obomia,  foa.] 

8ix>rPA0i  w  TRANsmr  —  Whsn  hot  Difiatwx  —  When,  after  freij^ht  and 
wharfage  are  paid  and  rtoeipted  for,  the  bill  of  lading  shown  but  not 
Msigned,  and  th«  goods,  tkongh  vpon  tke  wharf  at  their  destination, 
mn  ncil  aetaally  delirored  bj  th«  sarriflr  to  tlio  coaeignee,  the  right  of 
•ioppag«  te  lra»nte  ttiU  udst^  as  against  a  homdJUU  pnrchaaer  who  has 
paid  valae  and  has  delivered  the  foceipted  freight  and  wharfage  bilU, 
and  an  order  upon  the  oarrier  for  the  goods.  In  such  ease,  if  part  of  the 
goods  have  been  delivered  under  such  order,  the  right  of  stoppage  im 
trantUu  still  exists  as  to  th«  remainder  undelivered  npon  the  wharf. 

STOPPAttB  ur  Tbahsitu  —  How  Dstxatsd,  asd  wiuir  Still  Bzuts.  ^The 
right  of  stoppage  in  tranmtu  ban  only  be  defeated  by  actual  possession  in 
the  vendee,  or  a  honafidB  assignment  of  xhm  bill  of  ladings  and  a  custom 
of  the  earcier  to  dispense  with  the  prodnotion  of  the  assigned  bill  of  lad- 
ings and  to  deliver  the  goods  to  the  holder  of  the  reoeipted  bills  for 
freight  and  wharfage,  does  not  defeat  the  right  of  stoppage  w  iraiuUM, 

Lawton  and  Cunningham^  for  the  appellant. 

Oarrard  and  Meldrim^  for  the  appellees. 

Bleckley,  C.  J.  The  right  of  stoppage  in  transitu  wae  ex- 
ercised bj  certain  vendors  and  consignors  of  goods  sold  and 
consigned  to  Epstein  and  Wannbacher  under  the  following  cir^ 
eumsiances:  The  goods  were  shipped  from  New  York  to  Sa- 
Tannah,  the  carrier  being  the  Ocean  Steamship  Company. 
They  arrived  and  were  put  on  the  wharf  of  the  steamship 
company  at  Savannah.  The  freight  and  wharfage  had  been 
paid,  the  bills  therefor  were  receipted,  and  nothing  remained 
to  be  done  to  change  the  actual  possession  from  the  carrier  to 
the  consignees  except  to  remove  the  goods  from  the  wharf.  It 
was  the  custom  of  the  carrier  to  delivef  goods  thus  situated, 
upon  presentation  of  the  receipted  bills  for  freight  and  wharf- 
age, without  requiring  bills  of  lading  to  be  produced.  Ep- 
stein and  Wannbacher,  the  consignees,  sold  the  goods  to 
Bhrlich  and  Brother,  exhibiting  to  them  the  bills  of  lading, 
but  executing  no  assignment  of  the  same.  In  lieu  of  such 
assignment,  they  delivered  to  them  the  reoeipted  freight  and 
wharfage  bills,  together  with  an  order  npon  the  carrier  for 
the  goods,  and  Ehrlich  and  Brother  paid  the  agreed  purchase 
price.  Under  this  order,  a  portion  of  the  goods  were  delivered 
to  their  drayman  and  hauled  away.  Upon  the  following  day, 
the  drayman  returned  for  the  residue,  but  as  to  this  residue 
the  right  of  stoppage  in  transitu  had  been  exercised  on  that 
morning  by  the  consignors;  and  for  this  reason  the  carrier 
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refased  to  make  deliyery  to  Ehrlich  and  Brother.  This  fiuit, 
brought  hj  Ehrlich  and  Brother  against  tlie  carrier,  ig  the 
result  of  such  refusal. 

Did  the  consignors  stop  too  late,  or  were  they  in  time^ 
The  proTisions  of  the  code  on  the  subject  are  as  follows:  — 

"The  right  of  stoppage  in  transitu  exists  whenever  the  ven- 
dor,  in  a  sale  on  credit,  seeks  to  resume  the  possession  of 
goods  while  they  are  in  the  hands  of  a  carrier  or  middleman, 
in  their  transit  to  the  vendee  or  consignee,  on  his  becoming 
insolvent  It  continues  until  the  vendee  obtains  actual  pos- 
session of  the  goods '^  Sec.  2075. 

^  If  the  goods  are  delivered  before  the  price  is  paid,  the  seller 
eannot  retake  because  of  failure  to  pay;  but  until  actual  re- 
ceipt by  the  purchaser,  the  seller  may  at  any  time  arrest  them 
on  the  way,  and  retain  them  until  the  price  is  paid.  If  credit 
haa  been  agreed  to  be  given,  but  the  insolvency  of  the  pur- 
chaser is  made  known  to  the  seller,  he  may  still  exercise  the 
right  of  stoppage  in  transitu  ":  Sec.  2649. 

^  A  bona  fide  assignee  of  the  bill  of  lading  of  goods  for  a 
ralnable  consideration,  and  without  notice  that  the  same  were 
unpaid  for  and  the  purchaser  insolvent,  will  be  protected  in 
his  title  against  the  seller's  right  of  stoppage  in  transitu^^ 
Sea  2650. 

Under  these  provisions,  nothing  defeats  the  right  of  stop- 
page but  actual  possession  in  the  vendee,  or  bona  fide  assign- 
ment  of  the  bill  of  lading.  In  this  case,  as  to  the  goods 
remaining  upon  the  wharf,  there  was  neither.  The  wharf  was 
the  wharf  of  the  carrier,  and  the  order  for  delivery  recognized 
that  the  goods  were  still  in  the  carrier*s  custody,  as  indeed 
they  were;  nor  did  a  delivery  of  part  of  them  operate  to 
change  the  actual  possession  of  the  residue.  No  doubt  the 
purchasers  from  Epstein  and  Wannbacher  acquired  title  to 
the  whole  lot  as  against  them,  but  this  title  was  acquired  as 
they  held  it,  subject  to  the  right  of  stoppage  by  the  consign- 
ors. The  actual  possession  of  the  goods  not  renioved  from  the 
wharf  was  certainly  never  in  Epstein  and  Wannbacher,  and 
what  they  did  not  have,  they  could  not  confer  on  their 
vendees.  The  latter,  by  means  of  their  purchase,  acquired 
the  title  and  the  right  of  possession,  and  by  means  of  the 
order  of  delivery  they  intended  and  expected  to  derive  ac- 
tual possession  from  the  carrier;  but  this  was  accompliahed 
only  as  to  the  goods  not  stopped.  It  failed  of  accoinpliBh- 
ment  as  to  those  which  were  stopped.     As  the  consignors  were 
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not  too  late  relatively  to  the  consignees,  they  were  not  too  late 
as  to  purchasers  from  the  consignees  who  had  not  obtained 
actual  possession.  Confessedly,  there  was  no  assignment  of 
the  bills  of  lading.  If  these  bills  had  been  assigned,  that 
would  have  been  equivalent  to  an  actual  delivery  of  the  goods. 
The  law  recognizes  no  substitute  for  such  assignment.  The 
parties  sought  to  make  a  substitute  for  it  by  delivering  the 
receipted  bills  for  freight  and  wharfage;  but  as  to  the  right  of 
stoppage  in  tranaitUj  neither  this  substitute  nor  any  other  will 
avail. '  The  custom  of  the  carrier  to  dispense  with  the  produc- 
tion of  bills  of  lading,  and  to  deliver  to  the  holders  of  receipted 
bills  for  freght  and  wharfage,  can  in  no  wise  modify  or  qualify 
the  right  of  stoppage  in  transitu.  This  right  is  regulated  by 
law,  and  is  terminated  or  defeated  only  in  the  wayi  which  the 
l:iw  recognizes. 

The  court  erred  in  not  granting  a  new  triaL 

Judgment  reversed.  

Stoppaqi  xh  Transitit:  Sm,  gtaeFallj,  note  to  Atten  v.  Maim  Omirai 
B.  R.  Co.t  1  Am.  St.  Rep.  312-314.  Right  of  stoppage  in  transit  is  a  righl 
possessed  by  the  seller  to  reassnme  the  possession  of  goods  not  paid  for,  whiU 
on  their  way  to  the  purchaser,  in  case  he  becomes  insoWent  before  he  has 
acquired  actual  possession:  Kingman  t.  Detiiwn,  84  Mich.  608;  22  Am.  Si. 
Rep.  711,  and  note,  in  which  references  to  other  notes  in  the  series  are  giren. 
The  decision  in  the  principal  case  apparently  depends  npon  the  wording  of 
the  Oeorgia  code,  according  to  which  either  "actual  possession  " or  a  **bona 
fide  transfer  of  the  bill  of  lading  "  was  required  to  defeat  the  right  of  stop- 
page. The  ordinary  common-law  rule  is,  that  "  transit  is  at  an  end  when* 
ever  the  goods,  in  pursuance  of  the  original  destination  given  them  by  the 
consignor,  have  come  into  either  the  actual  or  constructive  possession  of  tho 
vendee":  Sawyer  v.  JoaUn,  20  Vt.  172;  49  Am.  Dea  768;  see  especially  p.  771 
of  the  opinion.  The  facts  of  the  principal  case  show  that  "  constructive  pos- 
session "  had  been  taken,  for  all  charges  had  been  paid  to  the  carrier,  and 
the  goods  were  entirely  at  the  disposal  of  the  consignee.  The  circumstanoes 
under  review  in  Sangslafv,  SUx,  64  Miss.  171»  60  Am.  Rep.  49,  were  quite 
similar.  There  S.  shipped  goods  by  railroad  to  R.  at  A  station.  When 
the  goods  arrived  there,  R.  paid  the  freight  charges,  receipted  for  the  goods, 
and  told  the  company's  agent  that  he  would  leave  the  goods  with  him  until 
they  should  be  called  for. '  Held,  that  it  was  then  too  late  for  S.  to  exercise 
the  right  of  stoppage.  In  several  cases  (see  Sawyer  ▼.  JotUn,  20  Vt.  172; 
49  Am.  Dea  773)  it  has  been  decided  that  the  transit  was  not  at  an  end  as 
long  as  the  goods  were  still  in  the  hands  of  the  earrier,  subject  to  the  car- 
rier's lien  for  freights.  See,  as  to  the  same  point,  Oalahan  v.  Baboodt,  21  Ohio 
St.  281;  8  Am.  Rep.  63;  Symns  v.  SchoUen,  36  Kan.  310.  The  neoessary 
inference  from  these  decisions  is,  that  the  right  of  stoppage  would,  in  the 
opinion  of  the  courts  whieh  delivered  them,  have  been  defeated  if  the  chargee 
had  been  paid.  The  essential  question  seems  to  be,  whether  the  control  of 
the  carrier  over  the  goods  has  ceased,  and  the  transit  thus  ended.  If  the 
goods  are  so  far  under  dominion  of  the  buyer  that  he  may  ship  them  to  any 
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person,  »t  any  time,  aod  in  any  qnAntity,  at  hi«  dlseniloB,  ih«  daliTwy  It 
com  pie  te,  and  the  right  of  stoppage  ia  ended  i  Diehl  w,  lieCormiekt  14M  Pa. 
St.  584.  The  dootrine  under  the  Georgia  code  teema  to  be  that  of  the  earlier 
Bugliah  casee,  whioh  required  a  ''corporal  tonoh"  to  defeat  the  right  «l 
•toppags;  Bm  not*  to  Hamm  t.  JmUon,  4  Dan%  7;  88  Am.  D—>  8881 


Gbebn  V.  Statb. 

[M  Gboroxa,  51&) 
CoHraanomi  abb  bot  Aduissibui  ik  Evidsmob  in  criminal  eam^  whes 
there  ia  any  reasonable  ground  to  iMlieve  that  they  were  faidaoed  by 
hope  or  fear. 
OoHTBSBioii  AS  EviDSNOi,  WHIN  HOT  ADKSMiBLa.  —  A  confeeiioB  of  erlae, 
made  by  a  prisoner  acoased,  to  a  sheriff  and  a  third  person,  who  is  pecuni- 
arily interested  in  his  oonviotion,  and  which  ia  induced  by  a  remark 
made  by  such  third  person  to  the  prisoner,  that  "if  you  know  anything, 
it  may  be  best  for  you  to  tell  it,**  is  not  admissible  in  evidence,  and  if 
admitted,  should,  on  the  indacement  appearing  during  the  eonna  of  the 
trial,  be  withdrawn  and  ezduded  from  the  jury. 

Indictment  and  conviction  of  Edmund  and  Ansil  Oreen 
for  the  murder  of  one  Keener.  Edmund  moved  for  a  new 
trial,  on  the  ground  that  certain  admissions  and  confessions 
made  by  him  were  not  freely  and  voluntarily  made.  The 
testimony  taken  on  the  motion  tended  to  show  that  one  Arp 
arrested  Edmund  Green,  and  had  a  conversation  with  the 
prisoner,  in  jail,  in  the  presence  of  Wilson,  a  sheriff.  Arp  tes- 
tified to  the  conversation  in  the  jail,  in  which  Edmund  Green 
said  that ''  Ansil  Green,  Jake  Carter,  and  Robert  were  with 
him  at  the  time  Keener  was  killed;  that  four  shots  were  fired 
the  first  volley;  that  Keener  ran  off  hallooing,  and  the  other 
three  followed  him;  he  heard  more  shooting;  they  then  came 
back  and  said  they  had  done  him  up."  He  also  said:  *'  Now, 
men,  I  want  you  to  understand  I  am  not  hired,  and  I  am  not 
scared,  and  I  tell  you  this  of  my  own  free  will  and  accord." 
Arp  also  testified  that  prior  to  the  time  when  the  prisoner 
made  the  above  statement  he  remarked  to  him  that  "it  might 
be  best  for  you  to  tell  it."  Wilson  testified  that  Edmund 
Green  made  about  the  same  statement  in  jail  in  the  presence 
of  himself  and  Arp  as  that  testified  to  by  Arp,  except  that 
Wilson  testified  that  the  prisoner  said  that  though  he  saw  the 
shooting  of  Keener,  he  took  no  part  in  it,  and  that  it  was  done 
by  Ansil  Green  and  the  two  Carters.  Wilson  also  testified 
that  prior  to  the  statement  made  by  the  prisoner,  Arp  said 
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to  the  latter:  "Now,  Edmund,  you  understand  if  you  tell 
anything,  you  do  it  voluntarily,"  and  '*  Edmund,  if  you  know 
anyihingi  it  may  be  best  for  you  to  tell  it"  The  motion  for 
a  new  trial  was  overroled,  and  the  plaintiff  excepted  and  ap- 
pealed. 

W.  T.  Day  and  M.  J.  Jdrman,  for  the  appellant 

W.  A.  Little,  attomey^generalj  and  Oeorge  R.  Brown^  «oKct(or- 
general^  for  the  state. 

Lumpkin,  J.  A  careful  and  laborious  examination  of  a 
large  number  of  text-books  and  decisions  touching  the  admis- 
sibility of  confessions  in  evidence  in  criminal  cases  shows 
that  the  authorities  are  in  considerable  conflict,  and  that  it  is 
difficult  to  draw  a  precise  line  between  confessions  which 
should  be  received  and  those  which  should  be  rejected.  The 
tendency  of  modern  judicial  opinion  is  to  refuse  to  admit  them 
when  there  is  any  reasonable  ground  to  believe  that  they  were 
induced  by  hope  or  fear.  Precisely  what  words  or  conduct 
will  constitute  such  inducement  is  not  easily  determined,  and 
dififerences  of  opinion  concerning  the  effect  and  meaning  of 
many  expressions,  varying  in  language  but  more  or  less  simi- 
lar in  import,  have  given  rise  to  the  conflict  mentioned.  We 
do  not  think  it  would  be  profitable  now  to  review  and  discuss 
these  authorities,  either  with  the  view  of  attempting  to  har- 
monize them,  or  of  deducing  from  them  a  rule  which  could 
be  applied  to  all  cases.  We  shall  content  ourselves,  in  tliis 
case,  with  announcing  our  purpose  to  adhere  closely  to  the 
plain  mandates  of  our  own  statute  as  expressed  in  sections 
3792  and  8793  of  the  code,  and  with  putting  the  seal  of  our 
condemnation  upon  the  practice  too  much  indulged  in  by  ofii- 
cers  and  quasi  officers,  such  as  detectives,  in  extorting  or 
otherwise  improperly  obtaining  confessions  from  prisoners  in 
their  custody.  It  is  a  gross  and  inexcusable  abuse  of  author- 
ity on  the  part  of  men  occupying  official  positions  or  assum- 
ing to  act  officially  to  thus  take  advantage  of  the  helplessness 
or  ignorance  of  persons  charged  with  crime,  who  are,  to  a 
greater  or  less  extent,  under  their  control  or  in  their  power, 
and  we  deem  it  our  duty  to  thus  rebuke  such  conduct  in  un- 
mistakable terms. 

In  the  cases  of  Rafe  v.  State^  20  Qa.  60,  and  Valentine  v. 
State,  77  Ga.  470,  this  court  went  as  far  as  any  court  should 
ever  go  in  sanctioning  the  admission  of  confessions  made  un- 
der the  circumstances  therein  shown.     In  the  former,  Judge 

Digitized  by  LjOOQIC 


Dec  1891.]  Gribw  v.  State.  160 

McDonald  expressly  disapproved  of  the  manner  in  which  thej 
were  obtained,  and  in  the  latter,  the  point  was  not  really  be- 
fore  this  oonrt  as  to  whether  or  not  the  court  below  properly 
admitted  them.  An  examination  of  these  cases  will  show 
tluit  neither  of  them  is  in  all  respects  like  the  case  at  bar.  In 
all  of  them,  perbape,  the  real  object  of  the  conversations  had 
with  the  prisoners  was  to  obtain  confessions  of  guilt,  rather 
t!inn  to  ascertain  the  truth,  whatever  it  might  be.  Of  this 
there  can  be  no  doubt  in  the  case  before  us,  and  besides,  the 
person  accompanying  the  sheriff  and  leading  in  the  conversa- 
tion had  a  pecuniary  interest  in  the  prisoner's  conviction,  of 
which  the  sheriff  was  aware,  and  he  lent  his  presence  and 
assistance  to  the  accomplishment  of  the  other's  purpose  in  ob- 
t  lining  a  confession.  Under  these  circumstances,  we  cannot 
liclieve  that  the  criminating  admissions  made  by  the  prisoner, 
following  the  expressions  used  to  him  as  stated  in  the  head- 
iiote,  were  "made  voluntarily,  without  being  induced  by  an- 
other, by  the  slightest  hope  of  benefit  or  the  remotest  fear  of 
injury."  Indeed,  it  is  difficult  to  conceive  how  the  words 
spoken  to  him  could,  under  any  circumstances,  do  otherwise 
than  create  the  impression  or  belief  that  if  he  confessed  it 
would  secure  him  a  benefit  of  some  kind.  The  error  in  refus- 
ing to  rule  out  the  evidence  specified  would  require  the  grant- 
ing of  a  new  trial,  irrespective  of  the  question  whether  or  not 
the  testimony  of  the  accomplice  was  suflQciently  corroborative 
to  authorize  a  conviction. 
Judgment  reversed.  

ADMiasiBiUTT  OF  OoNTissioifS:  See  extended  note  to  DankU  ▼.  8taU^  6 
Am.  St.  Rep.  242-251.  When  the  inflaenoe  applied  to  obtain  a  confeasion 
i^  sach  as  to  make  the  prisoner  belioTe  that  hie  eondition  woold  be  bettered 
by  making  a  confeuion,  true  or  false,  this  exclndos  the  confession:  Searqf  y, 
SLUf^  28  Tex.  App.  513;  19  Am.  St.  Rep.  851.  The  confession  of  an  accused 
will  not  be  regarded  as  volantary,  when  promises  have  been  made  by  the 
prosecutor,  and  the  accused  invites  him  to  call  the  next  day,  and  he  does  so^ 
aud  without  any  invitation  of  the  accused^  renews  the  same  promises,  where- 
DpoQ  the  accused  confesses.  The  promises  will  be  regarded  as  operating  from 
the  time  the  first  inducements  were  offered  to  the  accused:  State  v.  Miftu,  48 
La.  Ann.  532.  The  promise  which  will  exclude  a  confession  must  be  one  made 
by  a  person  in  authority,  who  has  some  control  over  the  prisoner;  StaU  v. 
^oper,  16  Me.  293;  33  Am.  Dec  665;  Cannada  v.  StcUe,  29  Tex.  App.  537. 
The  fact  that  defendant's  sister  it  also  under  arrest  for  the  commission  of 
the  crime,  and  the  confession  may  have  been  made  to  free  her  from  suspicion  of 
guilt,  will  not  render  incompetent  a  confession  which  has  been  freely  and  vol- 
luiUrily  made:  People  v.  SmaUing,  94  Cal.  112,  Nor  will  a  declaration  made 
by  uue  charged  with  a  criminal  offense,  to  the  officer  who  then  has  him  in 
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oustodj  and  haiideiiffai,  be  thereby  rendered  ineompetent  m  eTideaee:  Aofi 
▼.  WMfJUld,  109  N.  0.  876.  The  prelimiiiMy  ezaminetioo  of  tiie  defenduil» 
for  the  porpose  of  Mcertaining  whether  tkt  eiiifteeioii  wm  Tdtonturyt  maet» 
if  it  is  so  desired  by  him,  be  made  by  the  ecmrt  imteid*  of  the  bearinf  of 
the  jary,  and  it  is  within  the  exclasiTe  proTinoe  of  the  eonrt  to  determine 
whether  the  eonfession  is  volantary,  and  not  a  question  for  the  jury,  erea 
though  the  eTidenoe  on  such  point  is  eonflicting.  If  there  is  a  reasonable 
doubt  against  its  being  free  and  Tolnntary,  it  ahoold  be  ezclnded  from  the 
jury:  EUi$  ▼.  Staie^  66  Miss.  44;  7  Am.  St  Rep.  634.  On  the  other  hand,  it 
was  held  in  Shepherd  ▼.  State,  81  Neb.  389,  that  the  preliminaiy  examine- 
tion  should  be  codncted  in  the  hearing  of  the  jury.  After  the  confeesioa 
is  admitted,  it  is  for  the  jnry  ezdnsiTsly  to  deokU  what  credit  it  should  ro> 
oeive:  See  the  eases  jnel  oited. 


Miller  v.  Georgia  Railroad  and  Banking  Co. 

[iAQEOMlA.lM,] 
CUMMON  CaRRIBR  MAT  AdOPT  AND  ENPOROS  AnT  RkASORABLB  R|0UI.ATI0II 

as  between  itself  and  its  customers  for  the  couduct  of  its  bnsiness,  the 
effect  of  which  is  the  protection  of  the  carrier  and  the  benefit  of  the 
public. 

Common  CARH»iui~RBaoLATioifg  ab  to  Storaob  ir  Oars. — When  tho 
cusitoiuers  of  a  carrier  by  railway  hsTe  the  privilege  of  unloading  ojuv 
in  which  their  freight  is  shipped,  the  carrier  may  adopt  and  enforce  a 
reasonable  regulation  aa  to  the  time  within  which  the  ears  nuty  be  an- 
loaded  by  customers  without  any  storage  charges,  and  fix  a  reasonable  rate 
of  storage  per  day  to  be  charged  for  the  use  of  the  ears  ao  long  as  they 
remain  unloaded  beyond  the  time  fixed  by  the  regnlation  for  free  stor* 
age. 

Common  Carriirs  —  KiouLATioir  At  to  Storaor  nc  Oars  ~  Wmnr  Reaboh* 
ABLK.  —  A  regulation  made  by  a  railway  company,  by  which  it  charges 
freight  storage  on  each  car  at  the  rate  of  one  dollar  per  day  for  every 
day  that  the  car  remains  unloaded,  after  a  reasonable  and  fixed  time  is 
given  in  which  to  unload  it  free  of  charges  for  storage,  is  not  rendered 
unreasonable  because  cars  are  of  different  sites  and  oapaci^,  nor  be- 
cause fractions  of  a  day  are  charged  for  as  a  whole  day,  nor  beoanae  the 
rate  of  storage  in  warehouses  and  elevators  it  leas.  On  the  oontrary, 
such  regulation  is  reasonable  and  valid. 

OouMON  Carbibes^Rioulatioks-- Adoption  of.  ^  A  oommon  carrier, 
though  a  corporation,  makes  a  regulation  its  own  by  adopting  and  act- 
ing upon  it,  irreepective  of  the  source  whence  it  is  derived,  and  the  fact 
that  it  was  promulgated  by  a  person  or  board  of  persons  representing  a 
combination  of  carriers  does  not  impair  its  effeot  as  a  regulation  of  the 
carrier  adopting  it. 

OoMMOH  Oarrixrs  —  RsouLATiONs  ^  How  Aftiot  Shipprrr  with  Notice. 
—  As  between  a  carrier  and  Its  customers  who  have  notice  of  its  regu- 
lations before  shipments  are  made,  the  presumption  is,  that  the  partiee 
oontraoted  with  reference  to  such  regulations,  and  they  are  operative, 
whether  indioatod  upon  bills  of  ladiiif  or  not^  and  whether  the  ahip* 
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meiitt  are  made  to  Um  order  of  the  eoniignor,  with  the  enatomary  di- 
rection to  notify  the  eaitomer,  or  direetly  to  the  enstomer  himself. 
CoimoN  Cabrixbi^Risulation  fob  Ukloadino  Fbbioht-oars  — Co.^i- 
iTRUcnoK.  —  In  oonatming  a  regulation  of  a  common  carrier  for  nnloa'I* 
ing  freight-cara,  and  providing  that  the  eare  are  to  be  plao  d  and 
remain  accessible  to  the  consignee  for  the  pnrpoee  of  unloading,  tlie 
conrae  and  exigenoiea  of  basiness  are  necessarily  to  be  regarded;  hence 
the  cars,  after  their  arrival  at  destination,  though  not  kept  accessible 
at  every  moment  of  time,  are  to  be  treated  as  being  and  remaining  ac- 
eesaible^  if  the  carrier  is  always  ready  to  render  them  so  within  the 
shortest  practicable  time,  not  longer  than  a  few  hours,  after  being  noti- 
fied that  the  consignee  is  ready  to  unload. 

Action  to  recover  the  sum  of  $892,  with  interest.  The  in- 
structions asked  by  the  defendant,  which  were  refused  by  the 
court  and  mentioned  in  the  opinion,  are  as  follows:  — 

*'  (a)  Plaintiff  cannot  by  rule  fix  upon  any  rate  of  storage 
or  demurrage  unless  it  is  reasonable,  and  in  arriving  at  what 
would  be  a  reasonable  charge,  the  jury  are  permitted  to  exam- 
ine what  are  the  customary  charges  for  the  storage  of  grain. 

^*  (b)  In  the  absence  of  an  express  contract  or  a  stipula- 
tion for  demurrage  charges  in  the  bill  of  lading,  the  consignee 
is  not  liable  for  demurrage. 

"  (c)  Before  the  plaintiff  could  recover  demurrage  for  the 
use  of  the  cars,  it  would  have  to  prove  that  the  detention  pre- 
vented its  making  profits  by  the  use  of  the  cars.  The  plain- 
tiff must  show  a  loss  of  service  of  the  cars  and  the  amoui'.t 
of  damage  by  detention,  in  order  to  recover  for  demurrage. 

"  (d)  Under  the  charter  of  the  plaintiff,  it  is  not  author- 
ised to  make  charges  for  storage,  except  by  rules  established 
by  the  board  of  directors;  and  if  you  find  that  the  rule  under 
which  the  plaintiff  makes  the  charge  for  storage  or  demurrage 
in  this  case  was  adopted  and  promulgated  by  any  association 
or  person  other  than  the  board  of  directors  of  the  plaintiff, 
the  same  is  illegal,  and  does  not  entitle  plaintiff  to  make  any 
charge  for  storage  or  demurrage.  [Plaintiff  read  the  twelfth 
section  of  its  charter  (act  of  1883),  authorizing  it  to  charge  for 
storage  and  to  fix  reasonable  rates;  defendants  relied  on  sec- 
tion 1  of  the  act  of  1885,  claiming  that  such  rules  could 
only  be  promulgated  by  the  directors,  and  that  the  evidence 
disclosed  that  the  rule  was  established  and  published  by  the 
Southern  Railway  and  Steamship  Association,  of  which  the 
plaintiff  was  a  member,  and  was  therefore  invalid  and  illegal, 
as  contravening  both  the  charter  and  the  general  law.] 

"(«)   If  the  jury  believe  that  the  known,  certain,  general, 
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and  tmiyersal  custom  and  practice  of  plaintiff  and  common 
carriers  in  the  state  and  county  prior  to  November,  1889,  was 
not  to  charge  either  for  storage  in  cars  on  the  tracks  or  for 
demurrage  in  car  or  cars,  then  that  custom  becomes  binding 
on  carriers,  shippers,  and  consignees,  and  could  not  be  changed 
by  a  mere  notice  on  the  part  of  the  carrier  to  the  consignee 
that  demurrage  would  be  charged. 

"  (J)  As  a  matter  of  law,  the  plaintiff  is  not  entitled  to 
charge  for  demurrage  on  cars  remaining  loaded  on  its  tracks. 
If  the  plaintiff  desired  the  use  of  the  cars,  or  to  return  those 
containing  the  grain^  it  was  at  liberty  to  unload  the  grain  into 
its  warehouse,  or  the  warehouse  of  a  third  person,  or  into  the 
elevator,  and  if  it  failed  to  do  so,  it  cannot  make  defendants 
liable  for  the  detention  of  cars.  Plaintiff,  by  the  exercise  of 
its  legal  rights,  could  have  unloaded  the  cars,  charged  and 
collected  storage,  and  avoided  the  detention  of  the  care,  and  if 
it  failed  so  to  do,  it  cannot  thereby  render  defendants  liable 
for  demurrage  charge. 

'*'  (g)  Demurrage  in  law  is  limited  to  the  charges  for  the 
detention  of  ships.  Railroad  companies  are  not  allowed  to 
charge  therefor. 

'*  {h)  The  freight  charges  of  a  railroad  include  all  usual 
expenses  and  charges  for  the  goods  from  the  time  they  are 
shipped  until  the  relation  of  common  carrier  ceases  by  the 
delivery  or  actual  storage  of  the  goods.  As  long  as  the  goods 
are  left  in  the  cars,  they  are  not  stored,  but  the  plaintiff  holds 
them  as  common  carrier. 

'*  (i)  Grain  and  ponderous  articles  may  be  delivered  with* 
out  being  unloaded  actually,  but  the  relation  of  common  carrier 
of  grain  in  bulk  continues  until  the  goods  are  actually  un- 
loaded and  stored,  or  until  the  car  is  placed  At  the  usual 
place  of  delivery,  or  at  a  point  accessible  to  the  consignee 
where  they  can  conveniently  unload. 

"  (j)  If  the  jury  find  from  the  evidence  that  forty-eight 
hours  after  the  notice  was  served,  any  or  all  of  the  cars  men- 
tioned were  in  the  depot-yard  of  plaintiff,  at  a  point  at  which 
they  were  inaccessible  to  defendants,  and  thereafter  they  paid 
the  freight,  and  subsequently  to  the  payment  of  the  freight, 
the  cars  had  to  be  hauled  or  carried  by  plaintiff  from  the  yard 
to  the  usual  point  where  the  cars  were  delivered  to  the  dc« 
fen  i ants,  then  I  charge  you  the  relation  of  common  carrier 
continued  up  to  the  time  when  the  cars  were  carried  to  the 
point  of  delivery;  and  the  plaintiff  is  not  entitled  to  recover 
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dVher  storage  or  demumge  for  Um  time  prior  to  Uio  pUdng 

o(  cart  ai  auch  a  poink    Nor  would  it  ba  antitlad  to  charga 

for  the  detention  or  usa  of  tha  aars  until  a  raaaonabla  tima 

for  unloading  had  alapsed  after  tha  oar  had  bean  placed  at 

such  a  point. 

^  (Jb)  So  long  as  the  cars  containing  the  grain  have  to  be 
moved  by  tha  railroad  company^  or  hauled  or  carried  front 
one  place  to  auothery  ao  as  to  be  delivered  to  defendants,  the 
relation  of  common  carrier  exists^  and  the  railroad  company 
has  not  become  a  warehouseman  as  to  the  goods  therein,  and 
cannot  charge  for  storage  or  for  demurrage  on  the  cars." 

The  parts  of  the  charge  of  the  court  assigned  as  error  are: — 

*^  A  regulation  of  the  railroad  company,  that  such  freights, 
in  bulk  or  otherwise,  as  to  which  it  is  the  custom  for  cars  to 
be  unloaded  by  the  owners  of  the  property,  shall  be  charged 
one  dollar  per  car  for  each  day  such  car  is  not  unloaded,  at 
the  expiration  of  forty-eight  hours^  which  forty-eight  hours 
shall  commence  at  ten  o'clock,  a.  ir.,  of  the  dr.y  after  notice  of 
the  arrival  of  the  car  is  given  to  the  owner  of  the  property,  is 
a  reasonable  regulation,  and  binding  upon  the  cuatomara  of 
the  railroaJ  company  who  have  notice  of  the  same. 

*'  Tf  kbe  jury  shall  find  that  it  was  a  regulation  of  the  rail- 
road company  at  the  time  to  charge  for  storage  or  demurrage 
ai  the  rate  of  one  dollar  per  day  for  each  car,  when  freight 
like  the  defendants'  was  not  unloaded  in  forty-eight  hours 
a/ter  the  commencement  of  the  notice  to  the  defendants,  and 
if  the  jury  shall  find  that  the  plaintiff  gave  the  defendants 
notice  of  such  regulation,  and  of  the  arrival  of  the  cars  con- 
taining defendants'  freight,  then  the  defendants  are  bound 
thereby,  and  the  (riaintiff  is  entitled  to  recover  in  this  action 
at  the  rate  of  one  dollar  per  day  for  each  car  which  plaintiff 
shows  to  you  was  covered  by  the  regulation. 

**  I  charge  you  that  the  rule  and  regulation  was  a  valid  one, 
that  it  was  reasonable,  and  that  if  the  railroad  complied  with 
its  part  of  it  by  delivery  at  a  point  accessible  to  the  consignee, 
or  if  it  substantially  complied,  or  what  might  be  termed  con- 
structiyely  complied,  by  notifying  the  consignee  that  the 
goods  had  arrived,  and  that  it  actually  had  them  in  position 
for  prompt  delivery,  and  that  the  defendants  delayed  comply- 
ing with  that  rule,  then  they  would  be  liable  for  the  charges.*' 

Joseph  R.  LamaVy  for  the  appellant. 

Jateph  B,  Gumming^  for  the  appellee. 
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SiMHONBy  J.  The  Georgia  Railroad  Company  sued  Miller 
A  Co.  for  the  sum  of  $892,  besides  interest,  the  declaration 
containing  two  counts,  as  follows:  — 

1.  '*  On  the  1st  of  January,  1890,  and  on  various  days  there- 
after up  to  the  time  of  filing  this  complaint,  petitioner  stored 
on  its  tracks  in  said  county  certain  car-loads  of  corn,  wheat, 
grain,  and  other  produce,  at  the  special  instance  and  request 
of  said  Miller  &  Co.,  by  means  whereof  said  Miller  <fe  Co.  be- 
came indebted  to  your  petitioner  for  said  storage  at  the  rate 
of  one  dollar  per  day  for  each  and  every  of  said  car-loads, 
amounting  to  the  aforesaid  sum  of  $892." 

2.  *'  Your  petitioner  further  shows  that  said  Miller  &  Co.  is 
further  indebted  to  your  petitioner  in  the  sum  of  $892,  besides 
interest,  for  that  heretofore,  to  wit,  before  the  first  day  of  Janu- 
ary, 1890,  your  petitioner,  who  is  a  common  carrier  of  goods 
and  merchandise,  made  and  put  in  operation  a  reasonable 
rule  or  regulation  for  the  conduct  of  its  business,  of  which 
rule  or  regulation  said  Miller  &  Co.  had  notice,  by  virtue  of 
which  said  Miller  &  Co.  became  liable  to  pay  your  petitioner 
the  sum  of  one  dollar  for  every  day,  commencing  forty*eight 
hours  after  notice  of  arrival,  on  each  and  every  car-load  of 
property  stored  by  your  petitioner  on  its  tracks  or  elsewhere. 
Your  petitioner  shows  that  after  said  first  day  of  January, 
1890,  and  up  to  the  time  of  filing  this  complaint,  your  peti- 
tioner has  so  stored  a  large  number  of  car-loads  of  property, 
a  schedule  of  which  is  hereunto  annexed,  by  means  whereof 
said  Miller  <fe  Co.  have  become  indebted  to  your  petitioner  in 
the  sum  of  $892,  besides  interest.  Your  petitioner  shows  that 
said  Miller  &  Co.  fail  and  refuse  to  pay  said  sum,"  etc. 

The  rule  or  regulation  here  referred  to  is  as  follows:  — 

''demurragb  rules. 

'^  Concerning  loaded  cars  to  be  unloaded  by  consignees. 

'^  Bulk-meats,  bulk-grain,  hay,  cotton-seed,  lumber,  lime, 
coal,  ooke,  sand,  brick,  stone,  wood,  and  such  other  freghts,  in 
bulk  or  otherwise,  as  it  may  be  a  stipulation  of  the  rates  there- 
upon, or  contract  for  the  transportation  thereof,  or  where  it  is 
the  custom  for  the  cars  to  be  loaded  and  unloaded  by  the 
owners  of  the  property,  which  is  not  unloaded  from  the  cars 
containing  it  in  forty-eight  hours,  not  including  Sundays  or 
legal  holidays,  computed  from  ten  o'clock,  A.  M.,  of  the  day  fol- 
lowing the  day  of  arrival,  shall  be  subjected  thereafter  to  a 
charge  for  demurrage  of  one  dollar  for  each  day  or  fraction  of 
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a  day  that  said  car  or  cars  remain  loaded  in  the  possession  of 
the  company,  by  whom  to  be  delivered  as  the  last  carrier  at 
interest;  it  being  understood  that  said  oar  or  cars  are  to  be 
placed  and  remain  accessible  to  the  consignee  for  the  purpose 
of  unIoadh)g  during  the  period  in  which  held  free  of  demur- 
rage, and  that  when  the  period  of  such  demurrage  charge 
commences,  they  are  to  remain  accessible  to  the  consignee  for 
unloading  purposes.'* 

The  jury  found  in  favor  of  the  plaintiff,  and  the  defendants 
made  a  motion  for  a  new  trial,  which  was  overruled,  and  they 
excepted.  Without  undertaking  to  discuss  separately  and  in 
their  order  the  numerous  grounds  of  the  motion,  it  is  sufficient 
to  say,  that  in  addition  to  the  general  objections  that  the  ver- 
dict is  contrary  to  law  and  the  evidence,  they  complain,  in 
substance,  as  follows:  1.  That  as  matter  of  law  a  railroad 
company  is  not  entitled  to  charge  **  demurrage,"  or  storage  on 
cars  remaining  unloaded  on  its  tracks,  and  hence  the  rule  in 
question  is  invalid,  and  the  defendants  are  not  subject  to  the 
charges  recovered;  2.  That  the  charge  fixed  by  this  rule  is 
unreasonable;  3.  That  the  rule  was  not  promulgated  by  the 
proper  authority,  but  emanated  from  a  combination  of  persons 
other  than  the  board  of  directors  of  the  Georgia  railroad;  4. 
That  the  regulation  is  inoperative,  because  not  indicated  upon 
the  bills  of  lading;  5.  That  the  cars  were  not  accessible  dur- 
ing the  whole  period  for  which  demurrage  was  charged. 

1.  It  is  the  undoubted  right  of  a  common  carrier  to  adopt 
and  enforce,  as  between  itself  and  its  customers,  any  reason- 
able regulation  for  the  conduct  of  its  business,  the  purpose 
and  effect  of  which  is  the  protection  of  the  carrier  and  the 
benefit  of  the  public.  The  rule  in  question,  we  think,  falls 
clearly  within  the  scope  of  this  power.  It  seeks  to  prevent 
the  diversion  and  detention  of  cars  from  the  legitimate  work 
of  transportation,  as  well  as  to  secure  compensation  for  service 
not  otherwise  paid  for,  by  prescribing,  in  cases  where,  by  con- 
tract or  custom,  the  carrier  is  under  no  duty  to  unload  the 
cars,  but  they  are  to  be  unloaded  by  the  customer,  a  rate  per 
diemy  in  the  nature  of  a  charge  for  storage,  to  begin  at  a  cer- 
tain time  after  the  cars  have  been  delivered  to  the  customer 
or  placed  at  his  disposal  for  unloading.  Such  a  regulation 
cannot  be  regarded  as  unreasonable,  so  long  as  a  reasonable 
time  is  allowed  for  unloading,  and  so  long  as  the  charge  for 
the  use  of  the  cars  beyond  that  time  is  not  excessive.  The 
law  compels  the  carrier  to  receive  the  goods  of  the  public  an  * 
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to  transport  and  deliver  them  within  a  reasonable  time:  Code, 
860.  2029;  2  Am.  &  Eng.  Ency.  of  Law»  tit.  Carriers,  p.  787. 
To  do  this  it  ia  aeceaaary  that  the  means  of  transportation 
ahall  be  under  the  carrier's  control^  and  that  after  the  duty  of 
carriage  has  been  performed,  its  Tehioles  shall  not  be  converted 
into  storehouses,  at  the  will  of  consigneeSy  to  remain  such  in- 
definitely and  without  compensation.  If  no  check  could  be 
placed  upon  such  detention,  it  is  plain  that  the  business  of 
transportation  would  be  at  the  mercy  of  private  interest  or 
caprice,  and  that  carriers,  thus  hampered  in  their  facilities, 
and  unable  to  foresee  the  time  or  extent  to  which  their  vehi- 
cles would  be  diverted  from  the  work  of  carriage,  could  not 
provide  properly  for  the  demands  of  traffic  or  perform  with 
dispatch  their  legitimate  function.  It  would  place  upon  the 
carrier  the  burden  and  expense  of  supplying  numerous  vehi- 
cles not  needed  for  the  hauling  of  freights,  thus  requiring  it 
to  provide  extra  facilities,  as  well  as  to  render  extra  service, 
without  compensation  beyond  that  received  for  transportation. 
It  would  result  in  the  accumulation  of  cars  on  the  carrier's 
tracks,  and  the  obstruction,  in  a  greater  or  less  degree,  of  the 
movement  and  unloading  of  trains.  Not  only  would  loss  en- 
sue to  the  carrier,  but  consignees  and  shippers  in  general,  and 
the  people  at  large,  must  suffer  seriously  from  this  hindrance 
to  the  due  and  regular  course  of. transportation.  In  this  mat- 
ter the  public  have  rights  paramount  to  those  of  any  individ- 
ual or  class  of  individuals,  and  the  business  of  the  common 
carrier  must  be  so  conducted  as  to  subserve  the  general  inter- 
est and  convenience.  Especially  is  this  true  as  to  railroad 
companies,  in  view  of  the  important  franchises  granted  them 
by  the  public,  and  the  use  and  control  thus  acquired  of  high- 
ways upon  which  the  commerce  of  the  country  is  so  largely 
dependent 

The  need  of  regulations  of  the  kind  in  question  is  well  illus- 
trated by  the  evidence  in  this  case.  The  general  manager  of 
the  plaintiff  testified  that  before  this  rule  was  adopted  con- 
signees were  often  dilatory  in  removing  freight  from  the  cars 
in  which  it  was  shipped,  and  *Hhe  cars  were  detained  day 
after  day,  and  days  lengthened  into  weeks,  until  our  trans- 
portation work  was  subjected  to  immeasurable  embarrass- 
ment; the  transportation  of  the  company  was  wellnigh 
paralyzed,  —  not  for  lack  of  cars,  for  we  had  plenty,  but 
because  our  cars  were  converted  into  warehouses.  Tiie 
trouble  grew  and  finally  culminated  in  a  threatened  blockage 
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ihiougiMMii  thft  coaoiry.  li  baa  \mm  a  part  of  mur  exp«maoe 
to  bo  threateaed  with  auit  by  iho  abappor  fac  aot  moving  tbo 
freight  pcomytly.  W«  an  augpoitci  to  alwa^ra  kav*  oara 
nadjT  to  traaapoct  aaj  fwigM  tb*^  i*  oftnd;  «o  oa^M^iPar  lo 
mako  pzofor  anmag^oMolB  tada  90^  hvi-  ika  troobla  vaa,  that 
whcu  A.  had  fraigm  ta  ahif »  &  hod  our  oaro^aad  wa  aottU  aot 
get  ih^mJ* 

It  waa  cottieodad  bf  couaaot  £yr  tha  pUintiir  ia  anoff  that 
the  railroad  cotypany  cottld  unlosd  tha  cam  ii^  a.  iMjralioiiae 
or  elavalor^aad  thua  avoid  detaniion.  Oa  tha  oth«  kaail, 
counsel  for  the  railroad  company  conteckdad  thai  ia  tha  eaaio 
pcoTided  tar  by  thia  rufe« —  that  ia^  wheaa  it  ia  a  stipttlaiion 
of  the  ratea  or  cootcaet  fiar  tranaportatiiMi,.  ar  ia  ttta  ayatem, 
for  the  cara  to  be  loaded  and  tmluaded  hy  the  avnara  af  the 
property^ — it  would  ba  a  breach  of  contiraot  iX  tha  coaopany 
were  to  umload,  which  motaUk  aabjact  it  U>  at  kast  aaminal 
damagiaa.  We  do  nal  think  it  BUiterialyaa  afiacting  tha  light 
to  make  a  charge  of  this  ohaaasteK,  that  tha  gooda  reaiain  in 
cars,  instead  of  being  put  into  a  warehouse.  It  ia  weU  settlad 
that  tha  carrier;  in  additioa  to  its  compenaation  fiat  tha  car- 
riage of  goodsy  baa  the  rig^t  to  ch&ige  fiat  thair  itoraga  and 
keeping,  as  a  warehousemaja,  for  whatever  tima  thay  remain 
in  its  custody  after  reasonable  opportunity  has  bean  afforded 
the  owner  to  remove  them:  Hutchinson  on  Cacriera^  i^o.  378; 
Soutktoeitern  &.ILC0.V.  FcLUv^  48  Oa.  433.  And  wa  think 
wliere  tlie  carrier's  doty  ends  with  the  transportation  of  the 
car  and  its  delivery  to  the  customer,  and  no  further  service  is 
embraced  in  the  contract,  the  carrier^  after  a  reasonable  time 
has  been  allowed  for  unloadimg^is  as  much  entitled  to  charge 
for  the  further  use  of  its  car  as  it  would  be  for  the  use  of  its 
warehouse*  We  know  of  no  good  reason  why  it  should  be 
TQstricted  to  the  latter  method  of  storage.  There  ia  no  law 
which  inhibits  the  use  of  oara  for  this  purpose,  or  which  re- 
quires unloading  and  removal  of  the  goods  to  some  other 
structure  before  any  charge  for  storage  can  attach.  This 
method  of  storage  may  ia  many  caaes  be  aa  efieotual  as  any 
other.  Indeed,  it  may  serve  the  custon^r's  interest  and  con- 
venience much  better  to  have  the  car  placed  at  his  own 
place  of  business  where  be  may  unload  it  himself  or  where 
it  may  be  unloaded  by  purchasers  as  the  goods  are  sold, 
thus  saving  drayage  and  other  expenses^  than  to  have  it 
imloaded  by  the  carrier  and  tha  goods  stored  elsewhere  at 
the  customer's  expense.    And  if  a  customer  whose  duty  it  is 
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to  unload,  and  who,  failing  to  do  so  within  a  reasonable  time, 
accepts  the  benefit  of  storage  in  a  car,  by  requesting  or  per* 
mitting  the  carrier  to  continue  holding  it  unloaded,  la  his 
service  and  subject  to  his  will  and  convenience  as  to  the  time 
of  unloading,  he  cannot  be  heard  to  complain  of  the  method 
of  storage,  and  to  denj  the  right  to  any  compensation  at  all 
for  this  service,  on  the  ground  that  some  other  method  was 
not  resorted  to.  He  may  insist  that  the  rate  fixed  shall  not 
be  unreasonable  or  excessive,  but  the  law  cannot  be  invoked 
to  declare  that  no  compensation  whatever  shall  be  charged 
for  such  extra  service. 

It  was  contended  by  counsel  for  the  plaintiff  in  error  that 
*' demurrage,"  which  is  the  designation  given  to  this  charge 
by  the  rule  in  question,  is  allowed  only  in  maritime  law,  and 
eannot  be  demanded  by  a  railroad  company,  in  the  absence 
of  a  stipulation  therefor  in  the  bill  of  lading.  And  in  support 
of  this  view  the  cases  of  Chicago  etc.  Ky  Co,  v.  Jenkins j  103 
111,  688,  and  Burlington  etc.  R,  R.  Co,  v.  Chicago  Lumber  Co.,  15 
Neb.  891,  are  cited.  In  the  former  of  these  cases  it  is  said: 
**  The  right  to  demurrage,  if  it  exists  as  a  legal  right,  is  con- 
fined to  the  maritime  law,  and  only  exists  as  to  carriers  by 
sea-going  vessels.  But  it  is  believed  to  exist  alone  by  force 
of  contract  All  such  contracts  of  affreightment  contain  an 
agreement  for  demurrage  in  case  of  delay  beyond  the  period 
allowed  by  the  agreement,  or  the  custom  of  the<port  allowed 
the  consignee  to  receive  and  remove  the  goods.  But  the  mode 
of  doing  business  by  the  two  kinds  of  carriers  is  essentially 
different  Railroad  companies  have  warehouses  in  which  to 
store  freights;  owners  of  vessels  have  none.  Railroads  dis- 
charge cargoes  carried  by  them;  carriers  by  ship  do  not,  but 
it  is  done  by  the  consignee.  The  masters  of  vessels  provide 
in  the  contract  for  demurrage,  while  railroads  do  not;  and  it 
is  seen  that  these  essential  differences  are,  under  the  rules  of 
the  maritime  law,  wholly  inapplicable  to  railroad  carriers." 
The  decision  in  the  Nebraska  case  does  not  go  into  any  dis- 
cussion of  the  question,  but  merely  cites  and  follows  the  hold- 
ing of  the  Illinois  court  In  our  opinion,  the  reasoning  above 
quoted  is  inconclusive.  We  see  no  satisfactory  reason  why 
carriers  by  railroads  should  not  be  entitled  to  compensation 
for  the  unreasonable  delay  or  detention  of  their  vehicles,  aa 
well  as  carriers  by  sea.  What  we  have  already  said  we  think 
is  a  sufficient  answer  to  the  reason  assigned,  that  railroads 
have  warehouses  in  which  to  store  fireightt.    And  the  reason 
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that "  railroads  disoharge  cargoes  carried  by  tliem,"  and  *'  car- 
riers by  ship  do  not,  but  it  is  done  by  the  consignee,"  of  course 
eannot  operate  as  to  the  cases  provided  for  by  tliis  rule,  which 
by  its  terms  applies  only  where  the  unloading  is  to  be  doiv* 
by  the  owners  of  the  property.  Nor  is  it  settled  that  the  right 
to  demurrage  in  maritime  law  exists  only  by  express  contrnct. 
In  this  country  the  courts  have  repeatedly  declined  to  follow 
the  rulings  of  the  English  common-law  courts  on  this  subject, 
and  have  held  that  the  ship-owner  has  a  lien  upon  the  cargo 
for  demurrage,  notwithstanding  the  absence  of  any  stipulation 
therefor  in  the  bill  of  lading:  5  Am.  &  Eng.  Ency.  of  Law,  ti'. 
Demurrage,  p.  646;  Porter  on  Bills  of  Lading,  sec.  356.  See  nl.^o 
Hunttey  v.  DowSj  65  Barb.  810,  and  Hawgood  v.  ISIO  Tons  of 
Coaly  21  Fed.  Rep.  681,  and  cases  there  cited. 

But  we  are  not  controlled  by  the  principles  whicli  goveri» 
as  to  demurrage  under  the  maritime  law.  The  adopiioii  by 
the  railroad  company  of  the  term  '^  demurrage"  as  a  designa- 
tion for  this  charge  does  not  require  us  to  resort  to  that  law 
as  a  standard  for  testing  the  validity  of  the  rule.  We  are  to 
look  to  the  real  substance  and  effect  of  the  rule,  rather  than 
to  analogies  suggested  by  the  technical  designation  which  the 
carrier  in  this  instance  has  seen  fit  to  adopt.  To  hold  that 
because  the  conditions  of  carriage  by  sea  are  different,  no 
charge  under  this  name  can  be  enforced  by  a  carrier  by  lanr], 
or  that,  if  allowed,  it  must  be  governed  by  the  rules  of  the 
marine  law,  would  be  to  adopt  a  narrow  and  merely  technirni 
view,  ignoring  well-recognized  grounds  of  public  policy  nn^l 
the  right  of  the  carrier  to  prescribe  reasonable  rules  and  v.  g- 
ulations  for  its  own  safety  and  the  benefit  of  the  public.  The 
instances  are  few  in  which  regulations  similar  to  the  one  in 
question  have  been  passed  upon  by  the  courts.  The  only 
cases  we  have  found  in  which  the  right  of  a  railroad  comp.iny 
to  make  a  charge  of  this  kind  is  denied  are  the  ones  ahovo 
referred  to.  On  the  other  hand,  the  right  is  sustained  hv  Mic 
supreme  court  of  Massachusetts:  J/tUer  v.  Mansfield^  112  Mm^'^. 
260.  See  also  a  full  and  able  discussion  of  the  question  hy 
Toney,  J.,  of  the  law  and  equity  court  of  Louisville,  Kentucky, 
in  a  decision  which  has  appeared  since  the  judgment  in  the 
present  case  was  announced:  Kentucky  Wagon  Mfg.  Co,  v. 
L(m%9viUe  He.  R.  S.  Co.^  11  Railway  and  Corporation  Law 
Journal,  49. 

2.  We  cannot,  as  matter  of  law,  say  that  the  rate  of  one  dol- 
lar per  day  for  each  car  is  unreasonable.     It  is  not  necessarily 
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onreasonable  becauBe  the  cars  vary  ia  capacity,  uor  because 
a  part  of  a  day  ia  charged  for  as  a  whole  day.  Nor  can  we 
hold  that  the  customary  rates  for  storage  ia  warehouses. aud 
elevators  must  be  the  measure  of  compeasatioa  where  the 
storage  is  la  cars  oa  the  tracks  of  a.  railroadt.-  ludeed,.  if  it  be 
a  legitimate  object  of  this,  rule  ta  prevent  the  diversion  of  c;ir^ 
from  the  work  of  carriage,  it  would  seem,  but  proper  that  the 
charge  for  their  use,,  when  detained  as.  a  means  of  storage, 
should  not  be  such  as.  to  encourage  cuatomess«ta  adopt  thiit 
means  instead  of  the  more  legularand  uauaLmethods^  More* 
over,  there  waano  avidence  to  show  that  the  cate.fixed  by  this 
rule  was  higher  than  thosa  customary  for  storage,  of  other 
kinds.  Qa  the  ooatrary,  there  was  en^idence  tending  to'show 
that  storage  in  a  car,  at  the  rate  fixed  by  the- rule,  might  be 
much  less  expensive  than  storage  elsewhere,  the  general  man- 
ager of  the  railroad  company  testifying,  that  the  modern  car 
carries  from  5O,0OQ  to  60,000  pounds,,  and  that  storage  in  tlie 
company's  d^ot of  a  car-load  of  60,000  pounda  would  amomit 
to  $1.25  per  day«  He  testified  further:  "  The- rate  of  one  dol- 
lar per  day  does  not  compensate,  ua  for  tha  detention  of  tlie 
cars,  and  it  was  simply  to  induce  tha  shipper,  to  unload  that 
the  rule  was*  passed'' 

8.  That  tha  rule  was  promulgated  by  a  person  or  board  of 
persons  representing  a  combination  of  carriers  did  not  impair 
its  effect  as  a  regulation  of  this  particular  company.  A  coui* 
mon  oa-rier,  though  a  corporation,  makeaa  regulation  its  own 
by  r.dop  ing  it  and  acting  upon  it,  irrespective  of  tha  source 
frou)  wiience  it  is  derived. 

4.  Where  a  regulation,  of  this  character  is  known  to  the 
customer  before  the  contract  for  transportation  is  made,  it  u 
to  be  presumed,  in  the  absence  of  any  evidence  to  the  contrary, 
that  the  parties  contracted  with  reference  to  it:  Miller  v.  Mans- 
field^ 112  Mass.  260;  and  it  is  operative,  whether  indicated 
upon  bills  of  lading  or  not,  and  whether  tha  shipments  are 
made  to  the  order  of  the  consignor  with  the  customary  direc- 
tion to  notify  the  customer,  or  directly  to  the  customer  himself. 

5.  The  plaintiff's  mode  of  delivery  of  the  care  to  tlie  defeml- 
ants  was  to  place  them  on  a  certain  track  '^designated  as  be- 
longing to  the  Augusta  and  Summerville  railroad,"  and  known 
as  "track  88,"  from  which  point  they  went  "into  the  possession 
of  the  Central  railroad/'  upon  whose  side-track,  in  another 
part  of  the  city,  the  defendants'  place  of  business  was  situ- 
ated.    Cars  were  not  delivered  on  track  38  until  the  freight 
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was  paid  and  the  bill  of  lading  surrendered.  Until  then  they 
were  inaccessible  for  unloading,  being  keflt  elsewliere  in  the 
plaintiflTs  yard.  After  payment  of  the  freight,  "the  defendant 
could  at  any  time  have  his  cars  moved  -wliere  they  would  be 
accessible,  but  sometimes  it  would  take  from  one  to  five  hours 
after  the  freight  was  paid  before  they  x^xild  "be  placed  irt  'tlie 
point  of  delivery.  It  was  contended  that  the  i,ime  thus  re- 
quired for  placing  the  cars  in  position  should  not  be  rnchideJ 
in  conrputing  the  time  which  should  run  against  the  defend- 
ants under  the  rule  in  question,  the  Tule  contahring  this  lan- 
guage, to  witr  **It  being  understood  that^aid  car  or  cars  trre 
to  be  placed  and  remain  accessible  to  the  -consignee  for  the 
purpose  of  unloading  during  the  period 'in  -Which  held  free  of 
demurrage,  and  that -when  the  period  df  smrti  detnurmge  clwrge 
commences,  they  are  to  remain  accessible  to  the  consignee  For 
unloading  purposes."  Certain  instructions  of  tlie  court  on 
this  subject,  and  the  refusal  to  charge  thereon  asTeqncKted  1/y 
the  defendants,  were  the  basis  of  several  assignments  of  error, 
which  will  be  fDund  set  out  in  the  reporter's  stirtemerrt.  Tak- 
ing the  whole  charge  in  connection  with  the  evidence,  we  think 
the  law  applicable  to  this  part  of  the  trase  -was  fiairly  pre- 
sented. The  court,  having  instructed  the  jury,  in  substance, 
that  if  the  defendants  had  notice  of  this  rule  or  regulation, 
and  the  goods  were  shipped  under  a  contract  that  they  were 
to  be  unloaded  by  the  consignee^,  and  the  plaintiff  notifiod 
the  consignees  of  the  arrival  of  the  car  .and  of  its  jreadiness  to 
deliver  the  goods,  and  the  consignees  did  not  receive  and  un- 
load them  within  the  time  stipulated  by  the  rule,  the  defeinl- 
ants  would  be  liable  for  the  charge  fixed  by  the  rule  for  the 
detention  of  oars,  added  the  following:  ''The  railroad  will 
have  complied  with  that  rule  and  regulation  if  you  find  from 
the  testimony  that  it  placed  these  cars  at  a  point  where  they 
were  accessible  to  the  consignees,  and  allowed  them  to  remain 
there  during  the  time  fixed  by  the  railroad  when  they  would  be 
free  from  demurrage,  or  where  it  gave  notice  thatit  was.reafly 
to  place  them  in  such  position.  The  mere  giving  notice,  if 
there  was  evidence  that  it  was  not  ready  to  place  them  in  that 
position,  would  not  avail;  but  if  you  find  that  the  cars  were  in 
a  position  where  they  could  be  placed  in  an  accessible  place, 
and  the  road  offered  to  place  them,  by  sending  notice  that  it 
was  ready,  then  that  would  he  a  substantial  compliance  with 
the  rule  and  regulation.  But  if  the  consignees  elected  to  (1«- 
lay  and  not  receive  them,  they  would  be  liable  for  the  charges 
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under  the  role.''  Also:  **If  you  are  satisfied  from  the  testi- 
mony that  the  cars,  up  to  the  time  of  actual  delivery  or  tak- 
ing possession,  were  inaccessible,  that  the  railroad  could  not 
comply  with  its  offer,  and  that  the  delay  was  not  the  fault  of 
the  defendants,  then  no  demurrage  under  this  rule  could  be 
enforced,  and  your  verdict  would  be  for  the  defendants."  We 
think  the  instructions  complained  of,  as  to  substantial  com- 
pliance with  the  rule,  read  in  connection  with  the  instructions 
above  quoted,  give  a  reasonable  and  proper  interpretation  of 
that  part  of  the  rule  which  relates  to  delivery  at  a  point  ac- 
cessible to  the  consignee.  In  construing  its  phraseology,  the 
course  and  exigencies  of  business  are  necessarily  to  be  re- 
garded; and  hence  the  cars  after  their  arrival  at  destination, 
though  not  kept  accessible  at  every  moment  of  time,  are  to  be 
treated  as  being  and  remaining  accessible  if  the  carrier  is  al- 
ways ready  to  render  them  so  within  the  shortest  practicable 
time,  not  longer  than  a  few  hours,  after  being  notified  that  the 
customer  is  ready  to  unload.  There  is  no  evidence  in  the 
record  that  the  cars  were  not  at  all  times  accessible,  in  this 
sense,  or  that  there  was  any  undue  or  unnecessary  delay  in 
placing  them  in  position  for  unloading  after  notice  from  the 
defendants  that  they  were  ready  to  receive  them. 

6.  The  evidence  is  sufficient  to  uphold  the  verdict 

Judgment  affirmed. 

OARBniBS.  —  A  delirery  of  goods  at  the  placo  designated  is  neoaasary  te 
relieTo  a  carrier  as  snoh,  and  if,  after  the  oonsignee  receives  dne  notice,  he 
refuses  or  neglecta  to  remore  them,  the  carrier  may  relieve  himself  from  lia- 
bility by  placing  them  in  a  warehouse  for  account  of  the  consignee:  Scheu  ▼. 
Benedict,  116  K.  7.  610;  15  Am.  St.  Rep.  426,  and  note  with  cases  collected 
discussing  this  subject;  Mobile  etc,  B.  B.  Co.  r.  PrewiU,  46  Ala.  6S;  7  Am. 
Rep.  686,  and  note;  Bbmenihal  r.  Brtdnerd,  38  Vt.  402;  91  Am.  I>ec  849, 
and  note.  Common  oarriers  are  bound  to  keep  goods  a  reasonable  time  after 
notice  to  the  consignee,  if  they  must  notify  him:  Farmen*  eie.  Bank  r,  Cham- 
plain  Tramp,  Co,,  23  Vt  186;  56  Am.  Deo,  68,  and  note.  See  case  of  Miller 
T.  Manejldd,  112  Mass.  260,  cited  in  the  opinion,  where  demurrage  was  al- 
lowed a  carrier,  when  the  oonsignee  did  not  remore  freight  within  a  certein 
designated  tiaiii 
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Chapman  v.  Western  Union  Telegraph  Co. 

[88  Qboboia,  768.] 
Damaobi  fOR  MiiTTAL  SirFTBBiifO  alone  oanoot  be  recovered  in  any  case. 

TlLCGKAPH    COMPAllIBa  —  LlABIUTT   FOB    DAlfAOICS   POR    MbNTAL  ScrPRR- 

i:«o.  —  A  persoa  to  whom  a  telegraphic  mesaage  it  tent  annonuoing  the 
dying  condition  of  bis  brother,  but  by  the  grow  negligence  of  the  com- 
pany not  delivered  with  dae  promptness,  so  that  he  is  anable  to  reach 
the  bedside  of  his  brother  antil  after  the  death  of  the  latter,  cannot  re- 
cover sabetantial  damages  for  mental  snffering  alone^  oaosed  by  the  com- 
pany's failure  of  duty. 

Hardeman^  DavU^  and  Turner^  for  the  appellant 

Otutirif  Ouerry,  and  Hall^  for  the  appellee. 

LuMPiON,  J.  The  exact  qaestion,  briefly  stated,  is,  whether 
a  person  to  whom  a  telegraphic  message  announcing  the  dying 
condition  of  a  brother  was  sent,  but  by  gross  negligence  of  the 
company  was  not  delivered  with  due  promptness,  bo  that  he 
was  unable  to  reach  the  brother's  bedside  before  death  trans- 
pired, can  recover  substantial  damages  for  the  mental  suffer* 
ing  caused  by  the  company's  failure  of  duty.  The  plaintiff 
does  not  claim  to  have  sustained  any  pecuniary  loss,  but  seeks 
recompense  for  the  mental  anguish  due  to  losing  the  oppor* 
tunity  of  being  with  his  brother  in  his  last  hours. 

The  question  has  not  been  ruled  on  by  this  court  The  ex- 
pressions used  in  Cooper  v.  Mullins,  30  Ga.  152,  do  not  cover 
it,  because  that  was  a  case  of  physical  injury.  But  there  is 
no  lack  of  authority  in  other  jurisdictions.  The  trouble  lies 
in  the  directly  opposite  views  of  the  several  learned  courts 
which  have  passed  upon  the  question.  Consequently,  the  two 
conflicting  lines  of  decision  may  be  compared  to  ascertain 
which  is  the  more  consonant  with  long-established  and  well- 
recognized  principles.  The  supreme  court  of  Texas,  in  1881, 
held  that  damages  are  recoverable  for  such  an  injury:  So 
Relle  V.  WesUrn  Union  Tel  Co.,  65  Tex.  308;  40  Am.  Rep.  805. 
No  direct  authority  is  cited  for  this  ruling,  but  the  court  adopts 
as  law  a  bare  suggestion  made  by  the  text-writers  Shearman 
and  Redfield,  in  their  work  on  negligence,  vol.  2,  sec.  756. 
The  cases  referred  to  in  the  opinion  were  actions  for  physical 
injuries,  of  which  the  mental  agony  forms  an  inseparable  com- 
ponent But  the  decision  is  followed,  with  more  or  less  restric- 
tion, by  the  same  court  in  numerous  later  cases:  Chdf  eU*  Ry 
Co.  V.  Levy,  69  Tex.  542;  46  Am.  Rep.  269;  69  Tex.  663;  46 
Am.  Rep.  278;  Stuart  v.  Western  Union  Tel,  Co.,  66  Tex.  680; 
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69  Am.  Rep,  623;  Loper  t.  IF(Wt«ryi  Union  Tel  Co,,  70  Tex. 
689;  WesUm  Unwn  TeL  Cn,  t.  C^ofer^  71  Tex.  SD7;  10  Ajiu. 
St.  Rep.  772;  Western  UiUen  Td.  Co.  v.  Broesche^  72  Tex.  654; 
13  Am.  8t  Rep.  843;  Wt9tem  Union  Trf.  Oo.  ▼.  Simpton.  7* 
Tex.  423j  Western  Union  Tel.  Co.  ▼.  Adams,  75  Tn.  538; 
16  Am.  St.  Rep.  920^  Western  Union  TeL  Oo.  v.  Fef^les,  75  Tex. 
537;  WmUm  Union  Td.  0§.  t.  Moon,  7«  Ter.  ^;  18  Aio.  St. 
Rep.  -26;  Ofdf  etc.  Tel.  Co.  ▼.  AM«ircis»n,  79  Tex.  6419;  fT^sseern 
Union  Tel.  Co.  y.  l?o««nfnrter,  80  Tex.  ^'BS;  fTestem  Ujiion  Tel. 
Co.  V.  /on««,  81  Tex.  271;  Erie  Tel.  etc.  Co.  v.  Grimes,  82  Tex. 
89;  PotU  y.  IPeaeem  C/men  Tel.  <?».,  82  Tex.  545.  Tins  doc- 
trine has  involved  the  court  in  jonw  incoasistencid^  as  ah^wa 
by  the  opinion  in  Western  Union  Tel.  Co.  v.  Ttogers,  68  Miss. 
748,  24  Am.  St.  Rep.  300,  and  by  Jrid^ge  Thompson^  article 
on  this  subject  in  83  Cent.  li.  J.  5.  Compare  cases  of 
Stuart,  Adams,  Feegles,  Moore,  Rosentreter,  and  Potts,  vapm, 
with  those  of  Western  Union  Tel.  Co.  v.  Kirhpatrick,  7-6  Tex. 
217;  18  Am.  St.  Rep.  87;  Western  Union  Td.  Co.  y.  Brown, 
71  Tex.  728;  and  Rowea  y.  Western  Union  Tel  Co.,  75  Tex.  56. 
Nevertheless  the  Texas  doctrine  has  gotten  a  ertrong  following 
in  other  courts:  BeasUy  v.  Weiftem  Union  Tel  Co.,  89  Fed. 
Rep.  181  (U.  S.  C.  C.  Tex.);  Chapman  y.  Wi^ttm  Unim  Td. 
Co.,  90  Ky.  265;  Young  y.  Western  Union  Td.  Co.,  107  N.  C. 
870;  22  Am.  St.  Rep.  888;  see  Thompson  v.  Western  Union 
Tel  Co.,  106  N.  C.  549;  SherrUl  v.  Western  Union  Td.  Co,, 
109  N.  C.  527;  Wadsworth  y.  Western  Union  Tel  Co.,  86  Tenn. 
695;  6  Am.  St  Rep.  864;  Western  Union  Tel  Co,  v.  Render^ 
son,  89  Ala.  510;  18  Am.  St.  Rep.  118;  Reese  y.  Western  Union 
Tel  Co,,  123  Ind.  294;  Thompson  on  Electricity,  sees.  878  et 
seq.  The  Alabama  and  Indiana  courts  have  gone  no  further 
than  holding  that  the  sender  of  the  message  can  recover  for 
mental  suffering.  In  Illinois  it  was  cautiously  held  that 
nominal  damages,  "  at  least,'*  might  be  recovered:  Logan  v. 
Western  Union  Tel  Co.,  84  111.  468.  These  rulings  involve 
various  perplexing  questions  on  which  they  do  not  all  agree. 
Whether  the  person  to  whom  the  message  is  sent,  as  well  as 
the  sender,  cnn  recover;  whether  the  action  is  grounded  in 
contract  or  in  tort;  whether  the  violation  of  a  contract  involv- 
ing feeling  is  a  proper  basis  for  awarding  substantial  dam* 
ages  for  injury  to  feelings  alone;  to  what  extent  the  message 
must  show  on  its  face  the  family  relationship;  whether  the 
damages  to  be  given  are  in  their  nature  punitive  or  compen- 
satory, —  these  are  the  chief  problems  encountered,  and  solved 
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in  Tsnant  wmys.  Some  of  the  cases  rest  on  breach  of  contracti 
of  ifhieh  some  hold  thai  the  sendee  also,  being  the  beneficiarj 
of  the  eontratst,  can  maintain  the  action  for  its  violation: 
0«fe8  of  Henderson,  Ttfehardson,  Levy,  Chapman,  and  others. 
This  view  grapples  with  t^e  big  qnestion,  How  can  one,  in  an 
action  for  breacii  t>f  contract,  recover  for  mere  disappointment 
or  anftmrh  t>f  mind  resulting  from  the  breach?  See  WdUh  v. 
Chkwp  rtc.  IPy  Co.,  42  Wis.  28;  24  Am.  Rep.  876.  The 
answer -grven  i6,1/hat  the  sab[ject--matterof  the  contract  is  feel- 
ing, and  the  liamage  to  feeKng  by  non-compliance  was  plainly 
in  contemplatron  of  the  parties  mating  the  contract.  The 
breech  of  many  a  contract  which  the  injured  party  desires 
performed  brings  disappointment  and  blasted  hopes.  Yet 
these  mental  conseqneucesi,if  unattended  with  other  loss,  have 
not  Qsually  been  regarded  ground  of  recovery.  The  stronger 
view  is,  that  the  recovery,  whether  by  sender  or  sendee,  is  had 
for  the  tort,  or  breach  of  common-law  or  statutory  duty,  the 
contract  serving  merely  to  create  tbe  relaticm  of  duty  between 
tbe  parties:  Cases  of  Young,  Reese,  Stuart,  Wadsworth,  and 
othere.  The  difficulty  arising  here  is,  whether,  as  there  is  no 
tort  independently  of  the  contract,  the  contract  can  rightly  be 
treated  as  not  precluding  recovery  m  tort,  and  the  telegraph 
company  be  dealt  with,  in  this  respect,  like  a  common  carrier. 
A  tendency  is  observed  to  escape  this  difficulty  by  applying 
tbe  code  provisions  which  abolish  the  distinction  between  con- 
tract and  tort,  and  allow  the  plaintiff  to  recover  on  a  simple 
statement  of  the  facfts  of  bis  case:  Stuart  and  Wadsworth 
cases.  In  this  state  no  such  abolition  has  been  efiPected.  Re- 
garding the  nature  of  the  damages,  the  majority  opinion  in 
this  class  of  decisions  is,  that  they  are  strictly  compensatory, 
and  take  on  the  vindictive  or  exemplary  feature  only  in  cases 
where  tbe  injury  is  willful,  wanton,  or  malicious. 

As  against  the  above  authorities,  there  are  strong  decisions 
denying  the  right  of  substantial  recovery  altogether:  West  v. 
Western  Union  Tel  Co.,  89  Kan*.  98;  7  Am.  St.  Rep.  580;  Rus- 
9eU  V.  Western  Union  Tel  Co.,  8  Dak.  815;  Western  Union  Tel 
Co.  V.  Rogere,  68  Miss.  748;  24  Am.  St.  Rep.  800;  Chaee  v. 
Western  Unvm  Tel  Co.,  44  Fed.  Rep.  554  (U.  S.  C.  C.  Ga.); 
Cravson  v.  Western  Union  Tel  Co^  47  Fed.  Rep.  544  (U.  8. 
C.  C.  Ark.);  and  see  able  dissenting  opinion  of  Lurton,  J., 
in  Wadsworth  case,  supra.  This  seems  to  us  the  sounder  view 
of  the  law.  It  is  remarkable  that  the  opinions  declaring  in 
favor  of  recovery  can  point  to  no  positive  authority  older  than 
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the  first  Texas  decision,  in  1881.  Tbey  do  refer  to  certain 
classes  of  cases  where  mental  saffering  is  admitted  as  an  ele- 
ment to  be  considered  by  the  jury  in  making  their  estimate 
of  the  damages,  namely,  actions  for  slanderer  libel,  for  se- 
duction, for  assault  without  physical  injury,  for  breach  of 
protnise  of  marriage,  and  for  physical  injuries.  But  in  every 
one  of  these  it  has  been  maintained  that  there  is  a  necessary 
and  inseparable  ingredient  of  pecuniary  injury:  See  Western 
Union  TeL  Co.  v.  Rogers,  68  Miss.  748;  24  Am.  St  Rep.  300. 
In  slander  and  libel,  where  the  action  is  founded  on  words 
not  actionable  per  Be,  there  must  be  proof  of  special  damage. 
And  where  the  words  are  actionable  per  m,  they  have  a  sure 
tendency  to  degrade  the  citizen  in  the  estimation  of  his  fel- 
lows, which  results  in  damage  to  his  social  influence  and  busi- 
ness efficiency.  Besides,  malice  (express  or  implied)  is  an 
essential  element  in  such  cases.  In  seduction,  it  has  been 
necessary  from  ancient  times  for  the  plaintiff  to  prove  a  loss 
of  services,  or  a  relation  from  which  such  loss  might  occur, 
else  the  action  could  not  be  maintained.  Thus  a  brother,  not 
standing  in  loco  parentis,  however  great  his  anguish,  and  how- 
ever keenly  he  may  have  felt  the  disgrace  and  mortification 
caused  by  the  wrong-doer,  could  not  recover  for  his  mental 
suffering.  In  actions  for  technical  assault,  where  no  physical 
injury  was  inflicted  or  battery  committed,  damages  are  said 
by  some  of  these  authorities  to  be  given  wholly  for  mental 
suffering.  Yet  it  may  be  that,  the  injury  being  essentially 
willful,  substantial  damages  are  given  by  way  of  punishing 
or  making  an  example  of  the  wrong-doer.  An  assault  is  an 
active  threat  against  the  body,  an  offer  of  violence  endanger- 
ing the  person,  which  the  law  redresses  even  in  its  initial 
stage,  thus  protecting  the  physical  person  more  completely. 
In  actions  for  breach  of  promise,  the  plaintiff^s  financial  loss 
plays  a  conspicuous  part.  Evidence  showing  the  defendant's 
station  and  reputed  wealth  is  admissible.  At  common  law, 
the  husband,  on  marriage,  assumed  the  wife's  debts  and  re- 
sponsibility for  her  torts,  and  for  support  appropriate  to  their 
station.  He  took  a  large  share  of  her  property  by  that  event, 
and  she  acquired  some  rights  in  his  property.  This  suffices  to 
show  that  the  breach  of  marriage  promise  involved  important 
pecuniary  consequences.  In  actions  for  physical  injuries,  the 
great  consideration  is  the  loss  of  time,  and  the  diminution  of 
capacity  for  work,  of  course  allowing  also  for  the  pain  endured. 
So  far  as  mental  suffering  originating  in  physical  injury  is 
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concerned,  it  is  rightly  treated  as  andistinguishable  from  the 
physical  pain.  On  ultimate  analysis,  all  consciousness  of 
])nin  is  a  mental  experience,  and  it  is  only  by  reference  back 
to  its  source  that  one  kind  is  distinguished  as  mental  and 
niiother  as  physical.*  So  in  cases  of  physical  injory,  the  men- 
tal sufiering  is  taken  into  view.  But  according  to  good  au* 
tiiorities,  where  it  is  distinct  and  separate  from  the  physical 
injury,  it  cannot  be  considered:  Johnson  y.  WeUi^  6  Nev.  224 . 
3  Am.  Rep.  245;  IndianapolU  etc.  R  R.  Co.  y.  SuMes,  62  I.1L 
313;  Joeh  y.  Danhvoardty  85  111.  831;  Keyes  v.  Minneapolis  etc. 
Ry  Co.,  36  Minn.  290;  City  of  Salina  y.  Trosper,  27  Kan.  544; 

I  Sedgwick  on  Damages,  sec.  44;  Trigg  y.  Si.  Louis  etc.  R.  R. 
Co,,  74  Mo.  147;  41  Am.  Bep.  805;  Dorrah  y.  lUinois  Cent. 
R.  R.  Co.,  65  Miss.  14;  7  Am.  St.  Bep.  629.  In  an  action  for 
wrongful  attachment,  on  the  ground  that  the  defendant  was 
about  to  dispose  of  bis  property  with  intent  to  defraud  his 
creditors,  it  was  held  that  the  mortification  was  a  part  of  the 
actual  damage:  Byrne  y.  Oardner,  88  La.  Ann.  6.  TJiis  was 
decided  by  three  judges,  one  of  the  fiye  being  absent  and 
another  disqualified,  no  authority  being  cited  saye  Sedgwick 
and  the  Louisiana  code.  Of  course,  it  was  a  case  of  serious 
injury  to  the  plaintiff's  business  standing,  and  therefore,  eyen 
if  sound,  is  no  authority  on  the  present  question.  In  an 
action  for  false  imprisonment,  or  for  malicious  arrest  and 
prosecution,  mental  anguish  has  been  held  a  proper  subject 
for  compensatory  damages:  Fisher  y.  Hamilton,  49  Ind.  341; 
Stewart  V.  Maddox,  63  Ind.  51;  Coleman  v.  Allen,  79  Ga.  637; 

II  Am.  St  Rep.  449.  Of  course,  such  injuries  are  essentially 
willful,  and  besides,  are  yiolations  of  the  great  right  of  per- 
Bonal  security  or  personal  liberty.  Reference  has  been  made 
also  to  cases  of  passengers  being  put  ofi'  railway  trains,  when 
the  mortification,  insult,  and  wounded  feelings  come  in  to 
enhance  the  damages.  From  the  moment  the  passenger  is 
ordered  to  get  off,  he  is  under  duress;  his  body  is  not  free  to 
remain  where  he  chooses,  and  where  it  has  the  right  to  be. 
It  is  like  an  illegal  arrest  or  an  illegal  imprisonment  In  all 
these  cases  where  personal  security  or  personal  liberty  is  in* 
fringed,  the  mental  suffering  seems  to  be  a  necessary  compo- 
nent in  the  injury.  But  conceding  to  the  fullest  extent  that 
mental  suffering  enters  as  an  item  of  damage  or  is  the  grava- 
men of  damage  in  certain  cases,  it  hardly  admits  of  discussion 
to  show  that  any  deduction  from  them  which  would  sanction  a 
recovery  in  the  present  case  for  mental  suffering  alone  would 
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anthoriae  a  lifceTecoyery  in  vrerj  case  attended  with  mental 
Bnffering.  But  thn  would  he  tin  unwarrantable  extension  uf 
them;  thej  tftand  each  t>n  its  t>wn  (pronnd,  in  well-def  ned 
limits. 

In  LffTulh  T.  «n?5*l,«  H.  L,  Cas,  «77,ljord  Wensleydale 
exprewBed  Hhe  opinion  that  where  the  on'ly  injury  la  to  the 
feelings,  the  law  does  not  preftend  to  pro  redrew.  Thougli 
Mr.  Bedgwick  (Measure ^Damra^es,  •sees.  43  ^  seq.)  seeks  ti> 
restrict  this  language  to  I9ie  case  then  bcffore  the  oourt,  an-i 
disputes  its  accuracy  ws  a  general  proposition,  it  may  be  ques- 
tioned whether  the  learned  author  is  alble  to  cite  a  single  case 
sustaining  his  contention.  He  doesrefer  toa  number  rf  cases, 
but  in  all  of  them  the  mental  pdn  may  he  viewed  as  an  ^c* 
companimeirt  or  part  only  c^f  some  substantial  injury  entitling 
the  party  to  compensation.  Bwt  -even  in  cases  where  a  tccov- 
ery  must  be  had  on  other  grountte,  it  is  frequently  held  in- 
competent to  gire  damages  for  the  "accorapanying  mental 
injury.  •  Thus  w'here'a  father  sues  for  a  grievous  physical  ttw 
jury  to  his  n>inor  child,  he  cannot  recover  for  the  lacerafimi 
oF  his  p.nrental  feclTTTgs,  even  in  conjunction  with  damages  for 
the  loss  of  service,  though  his  mental  suffering  be  necessarily 
severe  and  heart-rending:  Fhmingtan  v.  Smithers,  2  Car.  A 
P.  292;  Black  v.  CarroUton  R.  R.  Oo^  10  La.  Ann.  83;  63  Ani. 
Dec.  586;  Penns^vania  R.  R.  Co.  t.  Kelly,  31  Pa.  St.  372; 
Oakland  R'y  Co.  v.  Fielding,  48  Pa.  St.  320.  Statutes  havo 
been  passed  giving  recovery  for  homicide  against  the  slayer; 
but  the  policy  has  invariably  been  to  confine  the  right  of  ac- 
tion to  a  party  sustaining  pecuniary  loss.  And  in  actions  on 
such  statutes,  even  by  the  widow  of  the  deceased,  grief  and 
anguish  cannot  come  in  for  compensation:  2  Bedgwick  on 
Damages,  sec.  573,  and  cases  cited;  Field  on  Damages,  sec. 
630,  and  cases  cited-  {jhillard  v.  Lancashire  R?y  Co.,  12  L.  T. 
356;  Blake  v.  Midland  TPy  Co,,  10  Eng.  L.  &  Eq.  437;  15 
Q.  B.  93;  21  L.  J.  Q.  B.  223;  Louisville  etc,  R,  R.  Co.  v.  Orr^ 
91  Ala.  548;  ICillian  v.  Augusta  etc.  R.  R.  Co.,  79  Ga.  234;  11 
Am.  St.  Rep.  410.  Where  an  action  was  brought  for  injury 
to  real  estate  by  blading,  it  was  held  that  the  plaintiff  couM 
not  recover  for  mental  anxiety  for  the  safety  of  himself  an^t 
family:  Wyman  v.  Leavitt,  71  Me. '227;  36  Am.  Rep.  303.  It> 
forcible  entry  and  detainer,  damages  for  mental  anguish  chu- 
not  be  recovered:  Anderson  v.  Taylor,  56  Cal.  131;  38  Am. 
Rep.  52.  But  in  addition  to  these  cases,  where  damages  for 
mental  suffering  in  conjunction  with  other  damages  were  re- 
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fit^d,  cases  m&j  be  found  denying  the  right  to  cecover  where 
iUsi  whole  ixyary  ie  to  feeling.  Tbas  where  fright  caused  by 
negligence  of  the  defendant  was  so  great  and  sudden  as  to 
tminediately  produce. physical  sickness  and  sttfiesiug,,it  ia  held 
that  damages  cannot  be  had.  The  principle  ia^.tkati  for  the 
mere  mental  sufiering  theia  cooLd  be  no  recovery,  and  the 
piiyaieal  injury  ia  too  remote,  being  unlikely  to  result  from 
ibe  wrongful  act:  Vieiaricm^Ky,  ComnuMuuMrav*  CouUus^  L.  R. 
13  App.  C.  222;  Fox  r.  Baritih  12&  Pa.  &L  164^  Emtig  v. 
PitUburgk  etc.  Ry.  Co^  147  Pa.  St^  40;  Lehnum  v^  Brooklyn 
etc.  R.  R.Cq^41  Hm^  355;  JUiop.  ^.  ^Oa^H  &  Hurl.  <fe  N. 
0^4  In  Minnesota,  however^  fright  causing,  nervoua  eonvul- 
eiona  and  illnasa  ia  held  to  be  ground  for  dsmages  But 
even  here  the  action  waa  sustained  oa  ftceooni  of  the  phys^ 
icsi  it^ury  as  the  proximaie  result  of  tha  negjUgent  act, 
and  not  oo  aeoount  of  the  intervening  mental  snSftring,  the 
court  conceding  thai  thia  alone  would  not  warrant  recoY- 
ery:  PuresIL  y.  Sl  Pmil  City.  Biy  Ca^  Mina.„  Jan.  18^  1892; 
50  N.  W.  B^.  1034.  So  in  Bray  y.  LathoMir&i  Qa.  640,  an 
k]ury  to  health,  caused  bj-  fright  and  physical  exposure,,  was 
held  g^und  for  damagfaa.  It  ia  hard  to  conoeiYe  o£  an  injury 
which  would  wound  the  &ding|i  more  deeply  than  the  dis- 
turbance aod  desecration  of  the  g^sYS  of  a  near  relative.  Yet 
for  such  a  wron^  an  action  did  not  Ua  at  common  Isnr.  The 
stem  doctrine*  waa,.  that  there  ia  no  property  in  a.  corpse,  and 
the  only  protection  of  the  grave  was  by  criminal  indictnsent: 
2Bla.Goin.  429;  PUree.  v*  Profrielor$  of  SwamPoinl  CtwMery^ 
10  R.  L  227;  14  Am.  Rep.  667.  It  seensathe  owner  of  the  lot 
could  bring  an  action  of  trespass  quare  doLuwan  fregii^  and 
this  was  held  to  be  the  only  action  lying  for  disturbing  the  re- 
mains of  a  deceased  child,,  additional  damages  being  in  this 
case  allowed  for  injury  to  feeling  because  the  act  was  willful 
or  wanton:  Mgagher  y.  DriacoU^  99  Mass.  281;  96  Am.  Dec. 
759.  It  would  not  be  allowable  to  maintain  such  a  suit  as 
the  present  under  the  assumption  that  the  injury  is  to  the 
person.  In  the  old  division  of  leg^l  wrongs,  "injuries  to  the 
person  "  do  not  include  everything  which  the  word  "  person  " 
may  be  fairly  understood  to  cover.  Thus  in  Ohio  and  in 
Illinois,  there  is  a  statute  giving  the  wife  a  right  of  action 
against  any  person  intoxicating  the  husband,  whereby  she 
was  injured  in  person,  property,  or  means  of  support  In  both 
states  it  is  held  that  she  cannot  recover  under  such  statute  for 
mental  anguish,  even  when  entitled  to  damages  on  other 
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grounds,  as  that  is  not  an  injury  to  the  person:  MuLford  v. 
Clcwell,  21  Ohio  St.  191;  Freese  v.  THpp,  70  111.  496.  In  Illi- 
nois some  of  the  judges  dissented  from  the  majority  opinion, 
but  all  agreed  that  mental  anguish  alone  would  not  make  a 
cause  of  action. 

The  law  protects  the  person  and  the  purse.  The  person  in- 
cludes the  reputation:  Johnson  v.  Bradsireet  Co.^  87  Ga.  79. 
The  body,  reputation,  and  property  of  the  citizen  are  not  to 
be  invaded  without  responsibility  in  damages  to  the  sufferer. 
But  outside  these  protected  spheres,  the  law  does  not  yet  at- 
tempt to  guard  the  peace  of  mind,  the  feelings,  or  the  happi- 
ness of  every  one,  by  giving  recovery  of  damages  for  mental 
anguish  produced  by  mere  negligence.  There  iP  no  right,  capa- 
ble of  enforcement  by  process  of  law,  to  possess  or  maintain 
without  disturbance  any  particular  condition  of  feeling.  The 
law  leaves  feeling  to  be  helped  and  vindicated  by  the  tremen- 
dous force  of  sympathy.  .  The  temperaments  of  individuals 
are  various  and  variable,  and  the  imagination  exerts  a  power- 
ful and  incalculable  influence  in  injuries  of  this  kind.  There 
are  many  moral  obligations  too  delicate  and  subtle  to  be  en- 
forced in  the  rude  way  of  giving  money  compensation  for  their 
violation.  Perhaps  the  feelinp  find  as  full  protection  as  it  is 
podsible  to  give  in  moral  law  and  a  responsive  public  opinion. 
The  civil  law  is  a  practical  business  system,  dealing  with 
what  is  tangible,  and  does  not  undertake  to  redress  psycholo- 
gical injuries. 

The  case  of  Western  Union  Tel.  Co,  v.  Rogers,  68  Miss.  748, 
24  Am.  St  Rep.  300,  suggests  that  the  doctrine  it  opposes 
would  open  up  a  new  field  of  litigation.  This  is  worthy  of  re- 
mark. Except  in  Texas,  suits  like  this  have  been  infrequent 
in  the  past.  If  their  foundation  principle  be  sanctioned,  they 
are  likely  to  multiply  indefinitely.  Nowhere  can  be  found 
any  satisfactory  suggestion  of  a  principle  to  restrain  such  suits 
within  reasonable  limits.  How  much  mental  sufiering  shall 
be  necessary  to  constitute  a  cause  of  action?  Let  some  of  the 
courts  favoring  recovery  measure  out  the  quantity.  If  they 
are  unable  to  do  this,  then,  on  principle,  any  mental  sufiering 
would  be  actionable,  the  degree  of  it  merely  determining  the 
quantum  of  damages.  The  cases  do  suggest  as  a  restriction 
that  the  plaintiff  must  be  entitled  to  damages  on  some  other 
ground,  or  to  nominal  damages  at  least;  in  other  words,  there 
must  be  an  infraction  of  some  legal  right  of  the  plaintifl*;  then 
the  damages  may  be  increased  for  the  mental  suffering.     If 
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th«  plmintiff  must  be  •ntitled  to  substantial  damages  on  other 
grounds,  then  mental  suffering  alone  is  not  a  ground  for  dam- 
ages, which  is  the  Tery  point  contended  for.  To  speak  of  the 
right  to  nominal  damages  as  a  condition  for  giving  substantial 
damages  is  a  palpable  contradiction.  To  give  nominal  dam* 
ages  necessarily  denies  any  further  recovery.  It  is  said  there 
must  be  an  infraction  of  some  legal  right,  attended  with  men- 
tal suffering,  for  this  kind  of  damages  to  be  given.  If  this  be 
true  laWy  why  is  not  the  menial  distress  always  an  item  to  be 
allowed  for  in  the  damages?  We  have  seen  that,  though  al- 
lowed in  some,  it  is  in  many  cases  excluded.  Every  man 
knows  that  the  violation  of  any  material  right  is  necessarily 
productive  of  more  or  less  pain  of  mind.  Then  why  not  com- 
pensate it  in  every  instance  where  a  right  has  been  violated? 
In  no  case  whatever  are  damages  recoverable,  unless  a  legal 
duty  has  been  broken.  By  the  test  proposed,  it  is  first  granted 
that  mental  suffering  alone  is  not  actionable;  then  a  case 
arises  in  which  there  is  no  actual  damage,  unless  mental  suf- 
fering be  such,  when  it  is  simply  assumed  that  it  is  actuil 
damage.  Throwing  away  the  lame  pretense  of  basing  rec  )v- 
ery  for  mental  suffering  upon  an  otherwise  harmless  trmis- 
gression,  and  stripping  it  of  all  false  form  and  confusiTig 
technicality,  it  is  manifest  that  to  allow  such  a  recovery  is,  in 
real  substance,  an  effort  to  protect  feeling  by  legal  remedy. 
If  mental  suffering  be  a  self-sufficient  element  of  damage,  as 
in  reason  it  must  be,  to  recover  when  no  other  damage  is 
claimed,  why  is  not  the  causing  of  mental  suffering  itself  an 
infraction  of  a  legal  right?  Why  should  the  law  of  torts  lag 
behind  the  law  of  damages?  Can  it  do  so  in  a  sound  system? 
Our  code  (sec.  8067)  declares:  '*  In  some  torts  the  entire  in- 
jury is  to  the  peace,  happiness,  or  feelings  of  the  plaintiff;  in 
such  cases  no  measure  of  damages  can  be  prescribed,  except 
the  enlightened  conscience  of  impartial  jurors.  The  worldly 
circumstances  of  the  parties,  the  amount  of  bad  faith  in  the 
transaction,  and  all  the  attendant  facts  should  be  weighed." 
There  is  no  further  definition  or  description  of  the  torts  here 
referred  to  by  which  any  case  may  be  recognized  as  of  this 
elaas.  But  it  is  manifest  that  the  language  quoted  does  not 
■ay  or  imply  that  injury  to  the  peace,  happiness,  or  feelings 
shall  always  be  itself  a  tort,  but  rather  the  reverse.  In  view 
of  the  fact  that  no  description  or  designation  is  attempted  of 
this  class  of  torts,  and  in  view  of  the  general  purpose  of  the 
code,  this  section  obviously  does  not  mean  to  create  new  torts. 
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or  ebiauf*  th»  latw  •£  d— fiay%  fauk  coly  to  dftclawt  Um  pco^ 
exuftinf^  Uwi  8ae  G«)i<r«l  iL  iZ.  «te.  Co.  ▼.  Kdly^  53  GU.  107;, 
/7<'r^r9iofc  IL  tL  Co.  ¥.  HcMiujr,  73  GbL.  257;.  CeniBirU  iL  A.  Co.  v. 
Sitwt,,  73  Oau  712;  CWmm  ▼.  ilZZ«is.7a  Ga.  037;  U  Am.  SU 
Uep.  449;  Coa  ¥.  iB&cfcmondtfte.  &.  iL  Ca.^&7  G«.7i7.  Ha  com 
h  14  becfi.  found!  to  |^¥*  aa  mth4yiUU^t%  conAtruelffiAa  to  thifi  aec- 
tuMk  aaa  wlMdck»ii«r  k  iinnaeflEiavj  t»daa*iiaw.  It  snfilcea 
fir  present  puKjoaas  ta  ws^  that  it  dooa  not  altar  tb*  prktt 

It  aMDM  thara  ia  na  publie  poliaj  to  ba  lobfler^ad  by  givia^ 
<iamag^  for  maatal  auffaringp  aa  a.  general  vule^  and  the  law 
cleea  aot  aUonr  ik  But-  it  ia  oxgiad  thai  tha  public  ocaupaiioo 
ai  Wef rafli  eoi»iNiniea  cceaias.  between  them,  and  th«  public 
a  epecial  celatiaa  in^  which  tbeis  reepoaaibili^  ia  greater  Uian 
tlitjt  of  othes  peooQ^  Sa  nuich  of.  their  biiaineaa  and  profit 
ii«  derived  from  tha  acceptanoe  ofi  oMasagea  iavobring.  feelings 
only,  that  ai  ficat  view  it  would  seem  legitiraata  and  salutary 
to  reqiiire  them  to  aaawer  in  damagea  for  any  dereliction  of 
duty  in  this  important  part  of  their  activity^  The  argument 
i»,  that  in  the  exarciaa  of  a  publie  em{»]ayment,c  they  undeo- 
take  for  hire  to  aerve  the  feelingfi  of  their  customers^  and 
therefore  ought  to  pay  for  aegiigpnt  non-performance  ot  mis- 
performance  of  tbia  peculiar  function.  Thia  reasoning  is  un- 
answerable in  so  far  aa  it  provea  a  idg^it  of  action  to  arise  out 
of  the  breach  of  duty.  But  ham  about damaQBS  and  the  meae^* 
ure  of  damages?  It  caa  scarcely  ba  that  a  new  and  excep* 
tioiial  principle  of  damagea  emerges,  e»  propria  irigor^j,  horn 
unknown  recessea  of  the  law  when  occasion  aeema  to  require 
it,  or  tliat  the  court  can  do  more  than  adapt  and  apply  prin- 
ciples already  existing  when  novel  transactions,  such  as  those 
which  make  up  the  business  of  telegraphy,  become  the  sub- 
jects of  adjudication.  Precedents  must  be  followed,  else  the 
law  will  become  a  wandering,  uncertain  thing.  If  our  under- 
standing of  the  law  as  hitherto  expounded  by  its  accredited 
oracles  be  correct,  it  would  be  a  judicial  innovation  to  require 
feelings  which  had,  even  under  contract  or  public  duty,  the 
right  to  expect  help  to  be  solaced  with  damages  for  the  dis- 
appointment, however  severe,  at  losing  the  promised  benefit. 
If  the  subject  needs  new  law,  the  law-making  powers  may 
create  it;  but  we  decline  to  usurp  their  prerogative.  In  fact, 
the  legislature  apparently  has  thought  that  nominal  liability 
is  not  adequate  to  enforce  the  good  policy  of  stimulating  dili- 
gence in  the  carriage  of  non-financial  messages,  including 
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those  which  affect  the  strongest  feelings  of  humanity.  It  was, 
of  course,  a  matter  of  general  knowledge  that  many  dispatches 
which  the  company  is  paid  to  carry,  if  not  carried  with  duo 
diligence,  would  entail  no  pecuniary  loss  upon  sender  or 
sendee,  and  therefore  the  company  be  subjected  to  mere  nomi- 
nal liability.  The  legislatuM  reeognized  this  as  a  subject  for 
legislation,  and  passed  the  act  of  1887^  providing  a  penalty  in 
case  aiw  aoessage  is  ntt  duly  Irajiatiitted  and  delivered. 
This  act  gives  a  conventional  redress  of  some  money  value, 
and  is  perhaps  the  best  remedy  that  could  be  devised.  It 
provides  a  penalty  for  punishment  of  the  wrong-doer.  Of 
course  it  does  not  afiTect  to  a;n7  extent  the  pre  existing  law  of 
damages,  and  cannot  be  cooatrued  as  superseding  or  mo>Iify- 
ing  any  right  of  recovery  existing  independently  of  its  pro- 
visions: Couch  V.  Sttfd,  S  m.  <ft  B.  402;  Acts  1887,  p.  Ill; 
Western  Union  Tel.  Co.  v.  Taylor,  84  Ga.  408.  If  the  remedy 
in  terms  were  exclusive  of  all  others,  or  if  damages  could  be 
predicated  on  this  statute  which  were  not  recoverable  before, 
ilus  w4iok  disooBeioD  aright  have  been  MipMrfluoua.  The 
record  vhows  that  the  plaiYitiff  recowred  the  penalty  imposed 
by  the  statute,  and  that  is  all  the  redress  to  which  he  is  en- 
titled. Perhaps  the  safest  expedient  for  a  case  of  this  kind, 
whieh  involvee  a  puhlio  {K^cy^  is  to  fix  an  arbitrary  sum  to 
be  recovered  by  the  injured  person,  and  this  the  legislature 
has  done:  See  Rfuidl  v.  Western  Union  Tel.  Co.,  J  Dak.  315. 

There  was  no  error  in  sustaining  the  demurrer  to  so  much 
of  the  plaintiff's  petition  as  soughi  recovery  simply  for  pain 
assd  ongiash  of  mind. 

Judgment  affirmed.  ..««. 

TSLSOaAPH  GbMPANRS  — BAMAQn  lOR  MXNTAL  BuWWttBIttQ  —  WHSTHVa 

RsoovsRABLB.  —  In  fto  actioa  against  a  telegraph  company  for  negligent  de* 
|»j  in  delivering  a  meaaage,  damages  oannot  be  reooTered  for  mere  aentaj 
aaffining  disconnected  from  physical  injary,  and  not  the  result  of  the  wiUful 
w^roDg  of  the  defendant:  W$atem  Unkm  TeL  Oo.  v.  Rogers,  68  Miss.  748;  24 
Am.  Sk  Rep.  800,  and  note.  The  opposite  yievr  is  held  in  Weiiem  UwMt. 
TdL  Oo.  y.  IfaUoM,  83  Tex.  839;  27  Am.  St  Rep.  914;  and  see  note,  in  which 
gbe  useoi  and  the  conflict  of  opinion  on  this  snbjeot  is  discussed. 
AM.  tL  Rar..  Vol.  ZXX— IS 
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[ISO  INDXAHA.  H) 

JjMK  OV  JuDGimrr  hot  Afvicted  bt  Lapsb  ov  Timb  dubiho  WnoH  Cridi- 
TOR*s  Havm  Tibd.  —The  time  during  which  the  handa  of  a  judgmeat 
ereditor  are  tied  by  a  ttatntory  proTiBioii  restraining  proceedings  to  en- 
force the  judgment  for  the  period  of  one  year  after  the  death  of  tlie 
debtor  cannot  be  considered  in  computing  the  time  during  which  the  liea 
of  the  Judgment  continues  in  force. 

JvDOMBNT  Jams,  Aoxiob  to  hatb  Supbbioritt  ov,  Dbolabbd^  Maiktaih- 
able.  —  One  who  holds  a  judgment  which  is  a  lien  upon  real  estate  may 
maintain  an  action  to  have  his  lien  declared  superior  to  a  claim  asserted 
to  be  superior  to  it 

Bquitt  AasuifBS  JuBisnionoir  whkbb  Rbmbdy  at  Law  Ivadbquatb.  — 
When  the  remedy  at  law  is  inadequate,  equity  will  assume  jurisdiction. 

LviiB  ov  Time  betwkbn  Bbingino  Suit  and  Dbouion  cannot  Dbvbat  Ao- 
tion.  —  The  lapse  of  time  between  the  bringing  of  a  suit  and  the  rendeiw 
ing  of  a  decision  cannot  operate  to  defeat  the  plaintiff's  cause  of  aotioiB, 
where  he  has  been  guilty  of  no  laches  in  its  prosecution. 

LlBN  ov  JODOMBNT  FiXBD  BT  StATUTB  OANBOT  BB  PbOLONOBD  BT  OiKntT.  — 

The  lien  of  a  judgment  which  is  created  and  limited  by  statute  eanaoi 
be  prolonged  by  the  courts  beyond  the  period  fixed  by  the  legislature. 

JUDOMBNT  LiBN  NOT  EnVOROBABLB  AVTBR  ITS  BXPIRATION  PbHDDTO  SuiVi 

— The  lien  of  a  judgment  which  expires  pending  suit  cannot  beenfoceod 
against  an  inferior  lien,  although  the  rait  was  commenced  befoie  it  ex* 
pired. 
JvDoicBNT  Final  will  bb  Rbndbrbd  bt  Appbllatb  Court  whbv.  ~  Whoro 
the  facts  are  not  in  dispute,  and  all  the  matters  appear  on  the  face  of  tho 
record,  enabling  the  appellate  court  to  ascertain  and  declare  the  jnsttoo 
of  the  case,  it  will  render  such  a  judgment  as  will  secure  to  each  partjy 
his  just  rights,  instead  of  remanding  the  canae  for  a  new  IriaL 

Thb  opinion  states  the  case. 

R,  P,  Davidson^  for  the  appellant 

/.  H.  Adami  and  J.  B.  Stierwood^  for  the  appaUeti 


IM 


Digitized  by  LjOOQIC 


Dec.  1891.]  McAfes  v.  Rsynolds.  196 

Elliott,  J.  On  the  nineteenth  day  of  Juno,  1877,  Robert 
J.  Brown  was  the  owner  of  the  real  estate  involved  in  this 
coiitroverBy,  and  on  that  day  Earhart  and  others  obtained 
jadgment  against  him.  This  judgment  became  a  lien  upon 
the  real  estate,  and  has  never  been  paid  or  satisfied.  Brown 
died  on  the  sixth  d«y  of  November,  1877.  By  proper  assign- 
ments, the  appellee  became  the  owner  of  the  judgment  James 
M.  Brown  was  appointed  the  administrator  of  the  estate  of 
Robert  J.  Brown,  deceased,  on  the  third  day  of  December,  1877, 
and  on  the  thirtieth  day  of  July,  1878,  petitioned  for  an  order 
to  sell  the  land  to  pay  the  debts  of  his  intestate.  Joseph 
Kious  became  the  successor  of  James  M.  Brown,  and  filed  a 
supplemental  petition  for  an  order  for  the  sale  of  the  property, 
and  an  order  was  made  as  prayed.  Neither  the  appellee  nor 
any  other  lien-holder  was  a  party  to  the  proceedings,  except 
in  so  far  as  the  notice  given  by  publication  made  under  the 
law  then  in  force  may  have  constituted  them  parties.  The 
real  estate  was  sold  pursuant  to  the  order  to  the  appellant  on 
the  first  day  of  October,  1877,  the  purchase-money  was  paid 
hy  him,  and  a  deed  was  executed  and  approved.  Under  this 
deed  the  grantee  entered  into  possession.  The  estate  of  Rob- 
ert J.  Brown  was  insolvent.  The  only  mention  of  liens  in  the 
proceedings  on  the  petition  was  made  in  the  decree  approving 
and  confirming  the  deed  executed  by  the  administrator,  and 
the  mention  there  made  is  not  of  the  judgment  of  the  appellee, 
but  of  a  judgment  owned  by  John  P.  Carr. 

The  present  action  was  begun  on  the  twenty-fourth  day  of 
Pebmary,  1888. 

The  conclusions  of  law  stated  by  the  court  read  thus:  — 

'4.  The  rights  of  the  plaintiff  must  be  determined  as  thej 
existed  at  the  commencement  of  this  suit.  The  fact  that  ten 
years,  exclusive  of  the  time  the  plaintiff  was  restrained  from 
prosecuting  her  remedy  upon  the  judgment  by  the  death  of 
the  judgment  defendant;  has  e^^pired  since  the  commencement 
of  this  suit  is  no  bar  to  his  right  to  recover. 

**  2.  The  sale  of  the  land  by  the  administrator  was  made 
to  the  defendant  subject  to  the  lien  of  the  plaintiff's  judg- 
ment Bo  much  of  the  decree  confirming  the  deed  to  the 
defendant  as  adjudged  that  he  take  the  land  free  of  liens  and 
encumbrances  is  void  as  to  the  plaintiff.  There  is  nothing 
in  the  petition  to  sell,  the  appraisement,  the  order  of  sale,  or 
the  report  of  sale  that  authorizes  any  such  decree. 
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'^S.  The  plaintiff  is  entitled  to  the  relief  prayed  for  in  hii 
emnplaint,  with  costs." 

It  is  obvious  that  the  right  of  the  plaintiff  created  by  her 
judgment  was  not  divested  bj  the  decree  directing  the  sale  of 
the  lands,  nor  is  it  oontended  by  appellant's  counsel  that  the 
lien  was  extinguished.  It  is  also  evident  that  the  time  the 
hands  of  the  judgment  creditor  were  tied  by  the  statutory 
provision  restraining  proceedings  to  enforce  a  judgment  for 
the  period  of  one  year  after  the  death  of  the  debtor  cannot  be 
justly  considered  in  computing  the  time  during  which  the  lien 
continues  tn  foroe:  Jones  v.  Ihtchon^  91  Ind.  154.  This,  we 
understand,  is  conceded  by  appellant's  counsel. 

The  contention  of  appellant's  counsel  is,  in  effect,  that  the 
lien  of  the  judgment  having  expired  on  the  fourth  day  of  July, 
1888,  after  that  time  no  decree  could  be  rendered  declaratory 
of  its  existence  and  providing  for  its  enforcement  The  ap- 
pellee's counsel  assert  that  "  the  question  is,  not  whether  the 
lien  of  a  judgment  upon  real  estate  may  be  prolonged  beyond 
the  statutory  period  fixed  for  such  liens,  but  whether  the 
rights  and  liens  existing  and  held  by  the  plaintiff  at  the  time 
of  bringing  suit  shall  be  adjudged  and  enforced  as  of  the  date 
of  the  commencement  of  the  action."  This  statement  of  the 
respective  positions  of  counsel  exhibits  the  principal  question 
in  the  case. 

The  land  had  passed  into  the  hands  of  a  third  person,  the 
purchaser  at  the  administrator's  sale,  and  hence  the  judgment 
creditor  had  a  right  to  bring  a  suit  to  have  his  lien  declared 
and  freed  from  the  claim  asserted  by  the  purchaser  under  the 
administrator's  deed:  Decker  v.  Oilhert^  80  Ind.  107;  Faulkner 
V.  Larrabee^  76  Ind.  154, 

The  claim  of  the  appellant  was  an  obstruction  to  the  en- 
forcement of  the  judgment  lien,  and  the  creditor  had  a  right 
to  ask  that  the  obstruction  be  removed,  so  as  to  enable  her  to 
realise  the  benefit  of  her  judgment:  Quarl  v.  Abbettf  102  Ind. 
233;  52  Am.  Rep.  662.  Under  the  old  procedure,  scire  fcLciae 
was  the  appropriate  procedure  where  the  rights  of  a  third  per- 
son intervened:  1  Freeman  on  Executions,  81.  But  where 
such  a  proceeding  would  not  give  adequate  relief,  the  assist- 
ance of  equity  was  properly  invoked.  In  such  a  case  as  this, 
it  is  evident  that  a  mere  motion  for  leave  to  issue  an  execution 
would  not  secure  adequate  relief,  since  a  sale  upon  execution 
would  still  leave  the  claim  of  the  appellant  undeterminad;  so 
that  if  it  were  conceded  that  the  remedy  by  motion  exists 
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where  the  rights  of  a  third  person,  based  upon  a  claim  of  title 
created  by  a  decree  in  judicial  proceedings,  have  intervened, 
and  where  the  judgment  has  died,  still  that  remedy  would 
not  be  adequate,  inasmuch  as  the  order  would  not  fully  re- 
move the  obstruction  created  by  the  sale  under  the  decree. 
The  rule  is,  tliat  where  there  is  some  remedy  at  law,  but  not 
an  adequate  one, — that  is,  one  that  will  adjudicate  the  entire 
controversy  and  grant  full  relief, — equity  will  assume  juris- 
diction: Watson  V.  Sutherland,  5  Wall.  74;  Denny  v.  Denny, 
113  Ind.  22;  Bishop  v.  I^oorman,  98  Ind.  1;  49  Am.  Rep.  731, 
and  authorities  cited.  Whatever  view  is  taken  of  the  case, 
the  result  is,  that  the  conclusion  must  be  thai  the  suit  is  an 
appropriate  one,  and  there  was  no  mistake  in  electing  the 
renietly. 

What  we  have  said  establishes  the  initial  prox)Osition  in- 
volved, inasmuch  as  it  proves  that  the  plaintiff  stated  a  cause 
of  action  when  she  began  her  suit  If  she  is  to  be  entirely 
defeated,  it  must  be  for  the  reason  that  the  efQux  of  time  has 
destroyed  her  right. 

Ordinarily,  a  plaintiff  will  succeed,  if,  at  the  time  he  sues, 
a  complete  cause  of  action  exists  in  him.  This  is  a  general 
rule,  to  which  there  are  few  exceptions.  The  cases  wherein 
the  plaintiff  by  his  own  act  divests  himself  of  a  right  of  ac- 
tion constitute  the  most  numerous  class  of  exceptions,  but 
there  is  here  no  element  which  makes  that  class  of  cases  even 
remotely  analogous,  since  no  act  was  done  by  the  plaintiff 
after  suit  which  released  or  impaired  her  rights.  If  the  right 
of  action  which  existed  in  the  plaintiff  when  she  began  her 
action  has  been  destroyed,  it  must  be  because  the  law  so  oper- 
ates as  to  take  it  from  her.  There  is  no  express  enactment 
divesting  the  cause  of  action,  and  no  event  has  occurred 
changing  the  position  of  the  parties.  The  only  thing  that 
can  be  said  to  have  affected  the  case  in  any  way  is  the  lapse 
of  time.  If  this  can  be  assigned  a  retrospective  effect,  then 
there  is  plausibility  in  the  contention  that  the  right  of  action 
was  wholly  swept  away;  if  not,  then  the  contention  is  founda- 
tionless. 

If  the  lapse  of  time,  without  any  fault  of  a  plaintiff,  or  any 
act  of  his,  can  destroy  a  cause  of  action,  then  it  is  in  the  power 
of  a  defendant,  by  prolonging  litigation,  to  destroy  a  merito- 
rious cause  of  action,  and  this  is  a  result  not  to  be  reached 
without  strong  and  cogent  reasons.  If  a  cause  of  action  exists 
when  a  suit  is  begun,  the  plaintiff  has  a  substantive  right;  and 
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where  there  is  a  right,  there  is  a  remedy.  Where  there  is  a 
right  and  a  corresponding  remedy,  and  steps  have  been  taken 
to  vindicate  the  right,  a  plaintiff  has  done  all  that  the  law  re- 
quires of  him,  and  he  cannot  be  turned  out  of  court  because 
delay,  attributable  to  no  fault  of  his,  renders  the  right  asserted 
by  him  ineffective.  It  seems  clear  to  us,  on  principle,  that  the 
appellee  did  not  lose  her  cause  of  action  because  of  the  lapse 
of  time,  and  that  the  time  which  •intervened  between  the 
bringing  of  the  suit  and  the  decision  cannot  so  operate  as  to 
defeat  her  suit.  What  its  effect  is  upon  the  measure  of  relief 
is  quite  another  question,  and  one  that  will  be  considered  fur- 
ther on.  It  may,  however,  be  here  said  appropriately  that  the 
right  to  sue  is  one  thing,  and  the  quantity  or  degree  of  relief 
quite  another  thing. 

The  difficult  question  here  is  not  as  to  the  existent^  of  a  cause 
of  action  at  the  time  the  complaint  was  filed,  but  the  difficult 
question  is  as  to  the  measure  of  relief  the  plaintiff  was  entitled 
to  at  the  time  the  decree  was  entered.  The  difficulty  is  created 
by  the  fact,  for  fact  it  is,  that  at  the  time  the  decree  was  pro- 
nounced the  judgment  of  the  plaintiff  had  ceased  to  have  any 
force  as  a  lien. 

The  proposition  of  appellant,  that  the  lien  of  a  judgment,  as 
fixed  by  the  statute,  cannot  be  prolonged  by  the  courts  is  in- 
disputably, correct:  WeUs  T.  Bower,  126  Ind.  115;  22  Am.  St 
Kep.  570;"  ShanUin  v.  Sims,  110  Ind.  148;  Brown  v.  Wuskoff, 
118  Ind.  569;  Applegate  v.  Edwards,  45  Ind.  829;  Albee  v.  Curtis, 
77  Iowa,  644;  Hutcheson  v.  Oruhhs,  80  Va.  251;  Boyle  ▼.  Mor 
roney,  78  Iowa,  70;  5  Am.  St.  Rep.  657;  Spencer  v.  Haug,  45 
Minn.  231;  Newell  v.  Dart,  28  Minn.  248, 

A  judgment  lien  is  the  creature  of  statute,  owing  its  life  and 
force  entirely  to  legislation.  It  has,  indeed,  been  said  that  a 
judgment  is  a  charge  on  land,  but  not,  in  strictness,  a  lien: 
Shirk  V.  Thomas,  121  Ind.  147;  16  Am.  St  Rep.  881;  Johnson 
V.  Hess,  126  Ind.  298  (311);  Brunsdon  v.  AUard,  2  EL&  E.  19; 
Ex  parU  Foster,  2  Story,  181. 

A  party  who  secures  a  judgment  obtains  such  a  charge  upon 
land  as  the  statute  gives,  and  nothing  more,  for  it  is  clear 
that  he  can  acquire  only  what  the  statute  creating  the  right 
vests  in  him.  Our  statute  declares  that  the  lien  shall  con- 
tinue for  ten  years,  and  "  no  longer,"  thus  definitely  and  posi- 
tively limiting  the  duration  of  the  lien.  As  no  court  is  above 
the  law,  and  as  all  courts  must  enforce  the  law  as  it  is  written 
it  necessarily  results  that  a  lien  created  and  limited  by  stat- 
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ute  cannot  be  extended  beyond  the  period  fixed  bj  tbe  law- 
makers. 

A  party  may  forfeit  a  right  to  have  a  lien  declared  and  es- 
tablished, and  yet  have  no  right  to  a  decree  extending  its  life 
beyond  the  statutory  period.  It  is  this  right  which  the  appel- 
lee possessed  when  she  began  her  suit,  and  not  a  right  to  haive 
a  new  lien  cre.ited,  nor  an  existing  one  prolonged  beyond  the 
limit  fixed  by  law.  Courts  cannot  create  a  judgment  lien  on 
land,  nor  can  they  fix  its  duration,  since  that  is  the  preroga- 
tive of  the  legislature.  No  authority  for  making  a  judgment 
a  lien  on  land,  or  for  designating  its  incidents,  can  be  found 
in  the  common  law,  since  at  common  law  a  judgment  was  not 
a  general  lien  upon  that  species  of  property.  There  was,  it  is 
true,  a  right  to  mnke  a  judgment  available  to  a  limited  extent; 
but,  as  said  by  Marshall,  C.  J.,  in  the  case  of  United  States  v. 
Morrison,  4  Pet.  124,  'Uhe  lien  is  the  consequence  of  a  right 
to  take  out  an  elegit.^* 

We  are  satisfied  that  the  trial  court  did  not  err  in  adjudg- 
ing that  the  appellee  had  a  right  of  action  at  the  time  his  suit 
was  commenced,  but  we  cannot  escape  the  conclusion  that  it 
erred  in  holding  that  she  was  entitled  to  a  decree  ordering 
the  land  sold,  and  placing  the  lien  above  the  title  of  the  ap- 
pellant. This  was  erroneous,  for  the  reason  that  it  assumed 
to  give  vitality  to  a  lien  which,  by  positive  and  inexorable 
law,  was  lifeless.  The  conclusions  of  law,  and  tbe  decretal 
orders  based  on  them,  show  that  the  trial  court  affirmed  that 
the  appellee  had  a  right  to  have  the  land  sold  to  discbarge 
the  statutory  lien,  and  that  the  only  right  of  the  appellant 
was  to  the  surplus  remaining  after  the  satisfaction  of  the  judg- 
ment. The  theory  of  the  court  that  tbe  lien  could  be  pro- 
longed directly  or  indirectly  was  erroneous,  for  when  the  lien 
perished  by  operation  of  law,  it  could  not  be  revivified,  nor  could 
a  new  lien  be  created.  The  utmost  that  the  appellee  was  en- 
titled to  was,  as  we  have  shown,  a  decree  declaring  that  when 
her  suit  was  brought  she  had  a  lien  paramount  to  the  title  of 
the  appellant.  When  the  court  went  beyond  this,  it  erred,  in- 
asmuch as  in  so  doing  it  prolonged  the  lien  beyond  the  time 
of  its  legal  life. 

The  record  fully  enables  us  to  ascertain  and  declare  the 
justice  of  the  case,  and  hence  it  is  our  right  and  our  duty  to 
render  such  a  judgment  as  will  secure  to  each  party  his  just 
riglits.  This  is  a  general  power  resident  in  all  high  appellate 
tribunals,  and  it  has  been  often  exercised  in  cases,  such  as  this, 
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wher^  the  faeto  are  not  in  diapule,  and  all  the  material  mnt* 
ters  appear  upon  the  face  of  the  record:  Parker  v.  HuhUe^  75 
Ind.  580;  Budtanan  r.  MUtigan,  108  Ind.  483;  We$Um  Union 
Tel.  Ce,  ▼.  Brown,  108  Ind.  588  (544);  Bartholomew  r.  Pierton^ 
112  Ind.  430;  Brown  ▼.  Jbnea,  118  Ind.  46,  and  cases  cHed,  p. 
80;  8  Am.  6t.  Rep.  828;  Sinker  y.  Green,  118  Ind.  264;  Mur^ 
dock  r.  CoXy  118  Ind.  266;  Security  Co.  v.  ArhucUe,  119  Ind. 
69;  LotneviUe  etc.  R.  R.  Co.  r.  Btzter,  119  Ind.  89  {44);  Rob- 
erU  ▼.  Lindley,  121  Ind.  56,  69,  and  cases  cited;  Lapham  y. 
Dreiwogi,  38  Mo.  App.  275;  Duck  v.  Peeler,  74  Tex.  288; 
Clark  V.  Sonnenschein,  L.  R.  2S  Q.  B.  D.  226;  TAithe  v.  Luthe, 
12  Col.  421;  Athens  etc.  Worie  y.  J?oin,  77  Ga*  72;  McKenrie 
y.  Peek,  74  Wis.  208. 

The  power,  as  the  authorities  declare,  is  one  that  should  be 
freely  exercised,  where  its  exercise  will  put  an  end  to  litiga- 
tion and  yield  justice.  To  accomplish  this,  it  is  always  proper 
to  so  mold  the  form  of  the  mandate  as  that  the  trial  court  may 
carry  into  effect,  by  the  appropriate  record  entries,  the  judg- 
ment of  the  appellate  tribunal. 

The  mandate  of  this  court  is,  that  the  judgment  of  the  trial 
court  be  in  part  affirmed  and  in  part  reyersed;  that  the  costs 
of  the  case  in  the  court  below  up  to  the  entry  of  the  special 
finding  be  taxed  against  the  appellant;  that  subsequent  costs 
in  that  court  be  taxed  in  equal  proportion  against  the  respect- 
iye  parties;  that  the  costs  in  this  court  be  diyided  and  taxed 
in  like  manner;  and  that  the  case  be  remanded,  with  instruc- 
tions to  enter  a  decree  in  accordance  with  this  opinion,  by 
eliminating  so  much  of  the  decree  as  adjudges  a  sale  of  the 
land,  prolongs  the  lien,  and  limits  the  right  of  the  appellant 
to  the  surplus,  and  by  entering  the  proper  judgment  for  costs 
against  the  respectiye  parties  as  herein  indicated. 

DiTBATioN  OF  JcTiMiniirr  Lisv.—  Where  a  itatitte  expressly  nmtts  the  ez« 
istenee  ol  a  jadgment  lien  to  two  jean^  aeootiemance  beyond  that  tiiae  wiU 
not  be  presumed:  Imae  ▼.  8^^fi^  10  Gal.  71;  70  Am.  Deo.  608.  See  also  notes 
to  BoyU  V.  Marone^,  5  Am.  St  iLsp.  663,  and  Wellg  t.  Bower^  22  Am.  St 
Rep,  57a 

Suspension  of  Right  of  AcnoN  upon  a  Judgment. — The  time  during 
which  execution  of  a  judgment  is  stayed  by  order  of  oonrt^  or  by  appeal  with 
stay  bond,  sfinst  be  eoccluded  f^m  the  computation  of  the  statutory  time 
daring  which  the  jodgmeut  remains  a  lien:  BarrwlhH  v.  Naihawajf,  81 
Cal  395;  89  Am.  Dec.  193.  Similarly,  where  it  was  provided  by  the  Code 
of  GWil  Procedure  of  New  York  that  no  execution  could  issue  to  enforce  a 
judgment  which  is  a  lien  upon  the  real  estate  of  a  deceased  judgment  delitor 
until  one  year  after  his  death,  it  was  held  that  such  year  cannot  be  oounted 
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m  ptrk  oC  Hm  t«fc  yaart  duin^vihiflh  the  Imo  of  » jadgnMnl  apon  ronl  mUU 
coatmii«i:  JKoOer  c/BoUnsi,  131  N.  Y.  8a  8a  where  the  ttataU  of  limtl^ 
tiooa  has  began  to  ran  against  an  inte«tate  in  bis  lifetime,  its  operation  ia 
iOBpeoded  daring  the  period  within  which  suits  against  bia  personal  repre- 
seatattre*  are  fbrbiddeoi  Stntknon  r,  IMejf,  1 1  Smedes  Ae  M.  9;  49  Am. 
Decu  41;  »e  note  to  Maierr.  Skrit,  6i  Am.  fiise.  iOl. 

Lami  07  TsaoL  vbilb  a  Surr  m  PBic3>i!fa  does  not  prefadioe  a  partsr'k 
righk.  Sea  nota  to  Bell  %,  UmUtmi  2.  Am.  St.  Rep.  807. 

LiAiMiQDAOT  ov  LioAX.  Bjufsor  A  OiouHP  fOB  Bblhv  ni  iQuvn 
fUt/Maipiee  v.  Mo4ier,  116  Ind.  363;  9  Anu  St.  Rep.  854.  See  also  Slkrmm 
▼.  Citurk,  4  Nev.  138;  97  Am.  Deo.  (HG,  and  note,  in  which  sevecal  rtfa 
to  oilier  oaMc  in  the  aOTte*  are  giren. 
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paO  IlTDlAllA,  71.] 
MviflCIFAL  ObKFOBATtOlf  HAS  Na  AlTTHORRT    TO  DiOIDB  IjRIAL  OONTBO- 

▼BB8U&  -~The  act  for  the  incorpomtion  of  oitiea  doe«  not  ^set  in  ikm 
common  council  o(  cities  the  power  to  determine  legal  contiDTerMa  oo»- 
cerning  personal  or  property  rights^  but  the  decision  of  such  oontroTeraiea 
must  be  made  by  indicia]  tribunals,  and  to  them  an  injured  parlj  haa 
a  right  to  appeal  for  a  Tindioation  of  his  rights. 

RlORT  TO    USB    SrRBBf    OAVNOT    B«    DBaTBOTBD  OR  iMPAHUm    WHBir.  ~~ 

Where  a  right  to  nae  a  street  ia  acquired  pursuant  to  a  statute  asd 
under  a  license  from  the  municipality,  it  is  in  the  natnraof  aoontraoft 
right,  and  the  municipality  itself  cannot  destroy  nor  materially  impair 
it;  and  the  courts  must  dlsoide  all  controversies  in  which  such  rights  are 
iarohred. 

CoBPOBATB  FwcamsB,  EKMnamm  ov,  CAir  bb  QvBsnoBBD  bt  9rjrrB  on  lt 
WHIN.  —  Where  there  is  an  assumption  ef  corporate  rights  and  fun^ 
tions,  and  an  exercise  of  such  rights  and  functions  under  claim  and  color 
of  law,  only  the  state  can  question  the  validity  of  the  assumption  and 
exercise  of  such  functions  and  rights,  and  an  indiridual  cannot  success* 
fully  assail  them  m  a  collateral  proceeding. 

UsB  OF  Strbbt  rom  Molina  Hoosb  not  Obduvabt  Usb.  — The  use  of  a 
street  for  the  purpose  of  moving  a  house  is  not  an  ordinary  and  usual, 
but  an  extraordinary  and  unusual,  use. 

MoviKO  HousB  ACROSS  Strbbt-bailwat  Track  Enjoinbd  whbn.  ~  When 
the  moving  of  a  house  across  the  track  of  an  electric  street-railway  ne- 
csssitatea  the  stoppagia  of  traffic  for  many  hours,  and  the  cutting  or  de- 
struction of  the  wires,  such  moving  may  be  restrained  by  the  courts, 
even  though  the  common  couuoil  of  the  city  has  failed  or  refused  to 
take  any  steps  to  prevent  such  injury  or  destruction. 

Ths  opinion  states  the  case. 

H,  C.  Dodge  J  for  the  appellants. 

J.  H.  Baker  and  F.  E,  Baker,  for  the  appellee. 
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Elliott,  C.  J.  The  complaint  contains  these  material  al- 
legations: That  the  appellee  is  a  corporation  organized  ander 
the  laws  of  the  state  for  the  purpose  of  constructing  an  elec^ 
trie  street-railway  upon  the  streets  of  the  city  of  Elkhart;  that 
it  is  authorized  to  operate  a  railway  with  any  kind  of  motive 
power  except  steam;  that  it  is  authorized  to  erect  poles  and 
stretch  wires  along  the  streets  for  the  purpose  of  operating  its 
line  of  railway  by  means  of  electricity;  that  it  has  constructed 
its  tracks,  erected  poles,  stretched  wires,  and  procured  elec- 
trical appliances  for  the  purpose  of  operating  its  railway;  that 
in  so  doing  it  has  expended  more  than  eighty-eight  thousand 
<lolIars;  that  it  has  constructed  its  tracks,  erected  poles,  and 
made  necessary  connections  for  operating  a  line  upon  Main 
Street,  in  the  city  of  Elkhart,  under  the  right  and  authority 
<;onferred  upon  it;  that  its  railway  tracks  upon  that  street 
have  been  and  are  used  by  it  in  conducting  its  business  as  a 
public  carrier  of  passengers,  and  for  such  purpose  are  and 
liave  been  in  constant  use;  that  the  interruption  of  its  busi- 
ness would  interrupt  a  public  service  and  use  much  need  mI  by 
the  public;  that  one  of  the  defendants  is  the  owner  of  a  frame 
"building,  which  it  has  employed  one  of  its  co-defendants  to 
move  upon  and  along  Main  Street,  and  the  work  of  moving 
the  building  has  been  commenced;  that  the  building  is  so 
large  that  it  cannot  be  moved  along  Main  Street  without  de- 
stroying the  wires  of  the  plaintiff,  and  entirely  stopping  the 
movement  of  its  cars  on  Main  Street,  and  other  streets  of  the 
oity;  that  the  defendants  are  threatening  to  cut,  or  otherwise 
destroy,  the  wires,  and  to  stop  the  running  of  cars;  that  they 
are  moving  the  house  so  rapidly  that  the  building  will  reach 
Main  Street  within  three  hours;  that  the  injury  which  they 
threaten  to  do  will  be  irreparable,  and  will  wholly  prevent  the 
nise  of  the  street  and  cause  the  plaintiff  great  damage;  that 
the  building  can  be  moved  without  passing  on  Main  Street 
Prayer  for  an  injunction. 

The  point  first  made  by  the  appellants*  counsel  in  his  as- 
sault upon  the  complaint  is,  that  "  the  Elkhart  circuit  court 
had  no  jurisdiction."  In  support  of  this  point  it  is  argued 
that  the  common  council  of  the  city  has  exclusive  jurisdiction 
over  the  city  streets,  and  that  the  court  could  therefore  have 
no  jurisdiction  of  the  general  subject.  We  are  referred  to  the 
cases  of  Kuiner  v.  City  of  ladianapolis,  100  Ind.  210,  and 
Wood  V.  Meara,  12  [iid.  515,  74  Am.  Dec.  222,  but  it  is  palpa- 
^ly  evident  that  these  cases  are  not  relevant  to  the  present 
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controversy.  It  needs  neither  argument  nor  authority  to  make 
good  the  proposition  that  the  act  for  the  incorporation  of  cities 
does  not  take,  nor  mean  to  take,  from  the  courts  the  author- 
ity to  decide  legal  controversies  concerning  personal  or  prop- 
erty rights,  and  vest  in  the  common  council  of  cities  tlie  power 
to  determine  such  controversies.  The  decision  of  such  contro- 
▼ersies  must  be  made  by  judicial  tribunals,  and  to  them  an 
injured  party  has  a  right  to  appeal  for  a  vindication  of  his 
rights. 

A  failure  or  refusal  of  the  common  council  of  a  city  to 
take  steps  to  prevent  the  injury  or  destruction  of  a  line  of 
railway  does  not  preclude  the  owner  from  seeking  redress  in 
the  courts  of  the  state.  Where  a  right  to  use  a  str^t  is  ac- 
quired pursuant  to  statute  and  under  a  license  from  the  mu- 
nicipality, it  is  in  the  nature  of  a  contract  right,  and  the 
municipality  itself  cannot  destroy  nor  materially  impair  it. 
The  courts  must  decide  all  controversies  in  which  such  rights 
are  involved:  Indianapolis  etc.  R.  R.  Co,  v.  Citizens^  Street 
R.  R  Co.,  127  Ind.  369.  See  authorities  collected  in  Elliott 
OD  Roads  and  Streets,  564,  notes  1,  2. 

It  is  undoubtedly  true  that  all  such  rights  are  subordinate 
to  the  paramount  power  usually  denominated  the  police  power, 
for  that  power  cannot  be  annihilated  by  contract:  Jamieson  v. 
Indiana  etc.  Co.y  128  Ind.  555.  See  also  authorities  cited  in 
Elliott  on  Roads  and  Streets,  573,  note.  But  here  no  question 
concerning  the  nature  of  that  great  power  is  presented. 

The  contention  that  the  appellee  must  fail  because  there  is 
no  statute  authorizing  the  use  of  electricity  as  a  motive  power 
for  propelling  cars  along  a  line  of  street-railway  cannot  pre- 
▼ail,  for  the  reason  that  the  appellants  are  not  in  a  position 
to  make  available  the  doctrine  they  assert,  even  if  it  should 
be  granted  that  the  doctrine  is  sound. 

There  is  plausibility,  at  least,  in  the  argument  of  the  appel« 
lee's  counsel,  that  a  just  and  reasonable  construction  of  the 
statute  providing  for  the  incorporation  of  street-railway  com- 
panies authorizes  the  employment  of  any  kind  of  motive 
power  now  in  common  use  except  steam.  The  terms  "  street* 
railway''  or  "horse-railway"  may  possibly  be  considered  as 
generic  terms,  and  if  so,  their  use  would  not  necessarily  imply 
that  only  animals  can  be  employed  for  propelling  cars.  But 
we  feel  that  it  is  neither  necessary  nor  proper  for  us  to  at- 
tempt to  give  an  authoritative  decision  of  this  question  in 
the  .^resent  case,  and  we  refrain  from  doing  so.     Our  concla- 
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sion  upon  thia  branch  of  tba  easa  muet  be  placed  upon  aiw 
other  grouod. 

In  Ibe  case  before  us  the  miinicipal  covmcil  passed  an  or- 
dinance avihoriaing  the  Dse  of  electmity  as  a  motive  power. 
The  ooropany,  acting  under  this  grant,  has  used,  and  is  using;, 
electricity.  The  company  has  at  least  assuuTsd  to  organizer 
as  a  corporation  under  the  law9  et  the  state,  and  to  orgain'ze 
for  the  purpose  ef  operating  a*  street^aflway  em  ploying  elec- 
tricity as  the  motive  power  for  the  propulsion  of  its  cars  aleni;' 
its  tracks.  It  bae  assumed,  nndier  color  of  law  and  claim-  of 
right, —  if,  indeed,  its  aseumption  is  not  foumrded  on  stronger 
grounds, —  to>  exercise  corporate  fu^ictions  as  mt  electric  streHk- 
railway  company.  We*  can  see  no  reason  why  the  case  is  not 
governed  by  the  rule  theil  where  there  is  an  assumption  ef 
corporate  rights  and  fune  ions,  and  an  exercise  of  such  righte 
and  functions  under  claim  and  color  of  law,  only  the  state 
can  question,  the  validity  of  the  assumption  and  ezercise  o9 
such  functions  and  rights,  and  an  indiTidual  cannot  success- 
fully assnil  them  in  a  oollatevad  proceeding.  The  case  seeme- 
to  us,  indeed,  to  be  one  strongly  invoking  the  application  of 
the  rule:  Br^akvUU  etc.  Co.  v.  McCarty,  8  Ind.  392;  65  Am. 
Dec.  768;  Aurora  etc.  R.  R.  Co.  v.  City  of  lawroneebnrgh^  56> 
Ind.  80;  Whiter.  8tat€,  69  Ind.  27a;  Baker  v.  iV«/,  73  Ind.  68; 
Logan  v.  Vomon  etc.  R.  R.  Co.^  90  Ind.  552,  and  authorities- 
cited.  Interesting  d  scussions  of  the  general  subject  will  he- 
found  in  the  cases  of  New  Orleam  etc,  Co.  v.  Harty  40  La. 
Ann.  474;  8  Am.  St.  Rep.  544;  Taggart  r.  Newport  etc.  Wy 
Co.,  16  R.  L  668;  Williamay.  City  Electric  etc.  R'y  Co.,  41  Fed'. 
Rep.  556;  Potter  v.  Saginaw  etc.  R'y  Co.,  83  Mich.  285. 

If  it  were  conceded  that  the  acts  of  the  corporation  were- 
beyond  its  poiwers,  it  is,  nevertheless,  quite  clear  that  an  in-^ 
dividual  cannot  insist  that  its  corporate  existence  has  termi- 
nated, or  that  he  may,  at  his  pleasure,  confiscate  or  destroy 
its  property.  It  would  violate  tke*  plainest  principles  of  law* 
to  permit  an  individual  citizen  to*  confiscate  or  destroy  the- 
property  of  a  corporation  which  has  assumed  to  exercise  rights 
under  the  laws  of  the  state,  and  to  which  the  officers  of  a  gov«^ 
em  mental  subdivision  have  given  recognition  by  granting  to 
it  the  right  to  use  the  streets  of  a  city.  This  would  be  true 
even  in  a  case  where  no  extraordinary  claim  was  asserted  by 
the  individual,  and  certainly  is  true  whem  an  individui^^ 
claims  the  right  to- make  an  extraordinary  me  of  the  public 
streetflk 
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The  appeUante  in  this  ease  are  iK>t  oaking  to  be  allowed  to 
make  mn  orditmry  use  of  the  eireeta  of  tbe  eiiy;  tl»ey  acre,  on 
the  eoiytrarj,  asking  that  they  foe  pertiritted  to  «0e  the  atreeta 
in  nn  extraordinary  mode,  and  for  an  unusual  purpose:  Day 
V.  Green,  4  Gush.  433;  Graves  v.  ShcUtuck,  36  N.  HL  257;  69 
Am.  Dec  536.  Sea  authoiitiea  cited  ia  Elliott  on  Boada  and 
Streets,  576,  note  2. 

If  the  appellanta  were  asking  to  be  allowed  to  make  use  of 
the  etreet  in  the  ordinary  naode,  we  should  have  a  very  differ- 
ent caae,  but  that  is  not  what  they  dainand.  To  concede  their 
deuMtuda  wK>uld  be  to  assert  a  doctrine  that  would  authorise 
an  individuai  to  interrupt  traffic  on  great  lines  of '  rxilwuys 
running  through  a  city  at  his  pleasure,  no  matter  how  grave 
the  injury  that  would  result  from  such  an  interruption  to  the 
public  or  the  railway  companies.  It  is  not  to  be  forgotten 
that  the  public  have  interests  in  such  a  controversy  as  this, 
B8  well  as  private  corfwrations,  and  an  individoal  who  seeks 
to  disturb  the  public  rfght  will  find  no  favor,  where  the  claim 
he  asserts  is  an  extraordinary  one,  such  as  that  here  asserted. 
That  the  demand  in  this  case  is  an  extraordinary  one  is 
shown  by  the  authorities  to  which  we  have  here  referred,  but 
it  may  be  made  more  plain  by  simply  saying  that  the  pur- 
pose for  which  highways  are  laid  out  and  dedicated  is  that  of 
travel  in  tbe  usubI  nM>deB.  It  womld  be  atrange,  indeed,  if 
large  buildings  coold  be  moved  along  the  thronged  streets  of 
a  city  without  control  or  restriction;  and  it  would  be  equally 
strange  if  the  owner  of  a  building  could  destroy  the  property 
of  others,  in  order  to  enable  him  to  move  his  building  from 
one  plaee  to  another. 

We  are  not,  in  this  case,  concerned  with  the  question  as  to 
whether  a  house  may  be  moved  across  a  street-railway  track, 
where  no  injury  will  be  done,  and  where  only  a  few  minutes' 
suspension  of  traffic  will  be  caused;  for  here  the  complaint 
and  the  special  finding  show  that  the  appellee's  property 
would  be  destroyed,  and  traffic  interrupted  ior  many  hours,  if 
the  appellants  were  permitted  to  do  what  they  have  attempted 
and  threatened  to  do. 

Judgment  affirmed  __^ 

Bswm  OF  MmooEPAL  OofKHnufnom.  -*  Aagr  Hir,  rtMoDalilB  dmibt  eoe* 
iwninfl  the  esusteaoe  of  power  in  &  nranioipal  oorporatioo  u  raaolred  egAinel 
ik  It  ha*  such  powers  m  only  nre  granted  in  express  words,  necessarily  or 
fairly  implied  in  or  incident  thereto,  and  those  essential  to  its  declared  objects 
and  parpoeea:  8l  LoMk  r.  BeU  Td.  €b.»  96  Mo.  623;  9  Am.  St.  Rep.  870| 
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rUioffe  of  Caiihage  r.  Frederick,  122  N.  T.  268;  19  Am.  St  Rep.  490.  Legi»- 
ktare  has  do  power  to  sabjeot  the  people  of  cities  to  the  nncoDtrolled  and 
arbitrary  will  of  a  commoa  coancil,  nor  deprive  any  of  the  people  of  the  «n- 
foyment  of  equal  privileges  nader  the  law,  or  to  give  cities  any  tyrannical 
powers:  2n  re  Frazee,  6 )  Mich.  396;  6  Am.  St.  Rep.  3ia 

RiOHTS  Arising  Oot  of  a  Liobitsb  to  Usb  Crrr  Stbkbtb.  —Franchise  t» 
construct  and  maintain  a  street-railway  is  not  a  mere  license  or  privileg* 
«4ijoyaUe  only  daring  the  life  of  the  (grantee,  and  revocable  at  the  will  of  the 
•tate.  It  has  been  uniformly  regarded  as  indestructible  by  legislative  an- 
fthority,  and  as  cotistitating  property  in  its  highest  sense:  People  v.  0*Brien^ 
111  N.  Y.  1;  7  Am.  St.  Rep.  684. 

Validitt  or  a  Corforati  Chartbr  can  only  be  attacked  at  the  instance 
of  the  state,  and  not  in  a  col'ateral  proceeding:  Cleveland  etc,  R.R.Oo,  v.  Speer^ 
<i6  Pa.  St  325;  94  Am.  Deo.  84,  and  note;  Orand  RapkU  v.  Qrcmd  RapkU 
Hydraulic  Co,,  66  Mich.  606;  Blixahethioum  Qaa  etc  Co,  v.  Oreen,  46  N.  J. 
Eq.  118;  Lumber  Co.  v.  Ward,  30  W.  Va.  43. 

Uses  of  Pitblio  Strbbt.  —  Necessity  may  justify  the  use  of  a  street  for 
tlij  purpose  of  transporting  things  in  an  nnnsual  manner,  or  of  transportin|f 
such  things  as  necessarily  obstruct  the  street  for  a  time.  Such  nses  are  not 
necessarily  illegal;  for  streets  as  passways  mnat  frequently  be  subjected 
to  uses  strictly  in  the  liue  of  the  purpose  for  which  they  exists  but  nnnsaal 
because  of  the  nature  of  the  things  to  be  transported,  or  of  the  vehiolee  neeea* 
sary  to  their  transportation:  Taylor  v.  Diimi,  80  TeaL  652i 


Anderson   School  Township  v.  Milrot  Lodgb^ 
F.  AND  A.  M.,  No.  139. 

[miNDlAltA,  10&] 

Paktition  of  Building,  Stories  of  Whioh  aeb  Owmbd  sr  Dawotvtn 
OwNBRS,  NOT  Dborbbd  whbn.  —  Where  land  is  parohased  and  a  hoild* 
ing  is  erected  thereon  by  three  parties  under  an  agreement  that  one  shall 
own  and  use  the  land  and  the  first  story,  the  eecond  shall  own  and  nse 
the  second  story,  and  the  third  shall  own  and  use  the  third  story,  witk 
the  right  of  ingress  and  egress,  there  can  be  no  partition  among  the 
parties. 

The  opinion  states  the  case. 

B,  L.  Smith  and  C.  Cambemy  for  the  appellant 

W.  A.  CuHerif  J.  D,  Megee^  D,  S.  Morgan^  and  D,  MwrU^  tor 

the  appellee. 

Elliott,  C.  J.  The  appellant  alleges  in  its  complaint  that 
it  is  the  owner  of  the  real  estate  in  controversy,  and  prays  par- 
tition.  The  Bubstance  of  the  answer  of  the  appellee  is  thi»: 
The  appellee  agreed  with  the  appellant  and  another  person  to 
purchase  the  land  in  dispute,  and  to  erect  a  building  thereon; 
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that  the  first  story  of  the  building  should  be  owned  and  used 
bj  the  appellant,  the  second  story  by  the  third  person  referred 
to,  and  that  the  third  story  should  be  owned  and  used  by  the 
appellee;  that  the  appellant  should  have  the  control  of  the 
ground,  subject  to  the  appellee's  right  of  ingress  to  and  egress 
from  its  part  of  the  building. 

It  seems  very  clear  to  us  that  the  answer  shows  that  the 
appellant  has  no  right  to  partition.  The  erection  of  the  build- 
iDg  under  the  agreement  vested  the  appellee  with  a  right  of 
access  to  its  part  of  the  structure,  and  of  that  right  it  cannot 
be  deprived.  Partition  cannot  be  effected  without  destroying 
that  right,  and  hence  partition  cannot  be  decreed.  But  this 
is  not  the  only  reason  why  the  appellant  is  not  entitled  ta 
partition,  for  there  is  this  additional  reason,  namely,  each 
party  owns  its  part  of  the  building  in  severalty.  As  each, 
party  owns  its  part  of  the  property  in  severalty,  it  is  legally 
impossible  that  partition  can  be  awarded,  for  there  is  no  coro-^ 
munity  of  interest  The  case  is  against  the  appellant,  upon- 
principle  and  authority:  MeConnell  v.  Kibhe^  43  111.  12;  92 
Am.  Dec.  93;  SouiUr  v.  Aiwood,  34  Me.  153;  66  Am.  Dec.  647;. 
Rama  V.  Beadey,  72  Ala.  190;  Baldmn  v.  Humphrey,  44  N.  Y. 
609;  Appeal  of  Latshaw,  122  Pa.  St.  142;  9  Am.  St  Rep.  76; 
Freeman  on  Cotenancy  and  Partition,  sec.  87;  Knapp  on  Par- 
tition,  89,  40. 

The  agreement  as  to  the  construction,  ownership,  and  use^ 
bj  the  parties  of  different  parts  of  the  building  is  not  made 
Toidable  by  the  statute  of  frauds.  In  support  of  this  proposi- 
tion, it  is  sufficient  to  say  that  the  agreement  was  fully  per- 
formed and  possession  taken,  although  other  reasons  might  be 
assigned  for  our  conclusion. 

The  finding  is  well  supported  by  the  evidence. 

Judgment  affirmed.  

Who  mat  Comfel  Pabtitioii:  8m  mooographio  note  to  yiehoti  r,  Nkh- 
9U,  S7  Am.  Deo.  703-712.  A  tenant  in  oommon  is  entitled  to  a  partition, 
however  inoonvenient  or  injoriona  it  may  be:  Hamon  v.  WiUard,  12  Me. 
142;  28  Am.  Deo.  162;  HigffinboUom  v.  Short,  26  Miss.  160;  67  Am.  Deo.  198; 
CampbeU  ▼.  Lowe,  9  Md.  500;  66  Am.  Dea  339.  The  right  of  oo-ownen  of 
property  to  demand  a  partition  thereof  ie  absolate:  ReffnoUU  v.  BeynokU,  43 
Lt.  Ann.  1118.  To  jaetify  proceedings  in  the  probate  conrt  for  a  partition  of 
knds,  or  a  sale  for  partition,  nnder  the  proriiioni  of  leotione  3237  and  3258  of 
the  Alabama  oode,  eaoh  part  owner  mast  be  interested  in  the  entire  lands 
•ought  to  be  sold  or  partitioned:  Bolt  ▼.  Caperton,  87  Ala.  286.  Similarly^ 
in  0  lio,  it  is  held  that  partition  cannot  be  had  in  one  suit  of  seyeral  tracts, 
by  a  (enaot  in  oommou  of  all,  where  the  ownership  therein,  other  than  his,. 
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bvMAfcJis  p«nMMwh*hairc  Ut— em  HiiiiidyM|i<  ooBunan  iitwiitt  Im  thm 
Hipaimto  tracts:  Mattm-  ^  Prfi^tiMi.  70hi<|,  pL  2i  129;  90  Am.  Dm.  90S.  Birt^ 
Jipou  this  sniijeot;  coiuaTt  Vhtriemom  Me,  It,  E.  r.  Leetk,  S3  8.  C  IlBt  26  Ato, 
St  Rep^Oer.  UBfierft«ta*a1ibiff<y«rRif*finM«rt  todMTM  tiieflAtoTi 
«i«y  if  m  pftilfti8BieaM«t  ^  Mid*  widMst  !■■  «r  iii^/ «D  tW  fM# 

sUtote,  there  oould  not  be  a  sale  of  a  part  inter  eat  m  the  property  under  the 
■tatute,  but  the  entire  property  roost  be  divided  or  sold,  and  all  the  eo-tananti 
nmat  be  made  pvrttee:  IhigttH  r,  Maifor fff  BtUOmore,  70  Md.  f.  natafl  tea- 
ante  in  wMuaoB  «pe  iatlinteanaMe  pwti—tnjiOTit  iiyartitiD%  eseniaeifa^ 
lamt$  T.  JiriUmmtm  Oa^  77  Xes.  4)^07. 

Waao*  ,B»HMffaiM  vajt  n  PURTiTiOMHk.  — Partiliasi  jna^  be  had  of  a  mill 
ami  mUl  privilege:  Hmuxm  t.  WiUard,  12  Me.  142;  28  Am.  Dec.  102.  Bat 
in  Brawn  y.  Turner^  1  Aikeos,  350,  15  Am.  Deo.  096,  it  was  held  that  a  mw* 
mill,  imH-poud,  and  mtfl-yard  were  not  paitible,  sad  tbertfere  noi  proper 
sa4*je0U  of  partHieii.  In  /J^immI  t.  Bmiih,  1  MAhmm.  M.  W  itea.  Dm.  060, 
pmrtitiDQ  cf  bod,  ▼atwaiila  chiefly  as  an  «re-bed,  was  nefnsed,  l>eoaaee  Urn 
coort  o<4ikl  not  aacertain  the  valne  of  the  dilerent  parts,  and  because  the 
partios  could  obtain  a  less  haaardous  and  more  adequate  nmedy  in  chancerj; 
wnilb  in  Kembk  ▼.  Kemble,  44  N.  J.  Sq.  454,  it  was  held  thai  a  partitiMi  ef 
Uttds  eoutaiaing  mineral  deports  eaaiuit  be  ordered  by  •  fldorl  of  eqmi%y»  if 
the  louatioa,  esrkenii  aoid  valne  of  eusb  depaiiiia  aanno4  be  aeoeitaine^  A 
ferry  ftvuchiae,  ihough,  strictly  sppakin^  not  roal  estate,  partakes  so  far  of 
the  iiatore  of  real  eatate  that  it  majf  be  partitioned  ia  the  sano  waaaer  at 
real  estate:  Rohn  T.  HarrU^  180  lU.  026. 


KiMfi;ERL!tf  V.  Stat& 

pBO  Inntana,  I2t.] 

OwncB^  RwHT  m;  *o  Hold  over  uvm.  Qvauhsd  8d 

Where  an  officer  is  latrfully  in  the  possession  of  an  offioe,  under  a  con* 
stitutional  or  statutory  provision  to  the  effect  that  be  shall  bold  vntil 
his  aucoessor  is  elected  and  qualified,  bis  rigbi  to  bold  0¥or  oontiaaee 
until  a  qualified  successor  has  been  elected  bgr  tfao  omo  doctoral  body 
as  that  to  whieb  be  owes  bis  otostion,  or  which,  by  Uw,  is  entitled  to 
elect  a  sncoeesor. 

Vacancy  in  Omci  dors  not  Occur  whbkb  Pbrstin  Blbord  Dm  bbtori 
Hk  QuALiri£8.  ^  No  vacancy  in  an  offioe  oocnrs  where  the  person  elected 
to  fill  it  dies  before  he  qualifies,  or  dies  after  Ao  poOs  are  ctceod,  and 
before  the  result  has  been  ascertained. 

Afpointmknt  to  Orncs  Void  whsh  No  VACAiror  Bznm.  —  An  appoint- 
ment to  fill  a  vacancy  in  an  office  in  which  no  Taeaocy  exists  ia  void. 

Slbotion  Held  at  Tim  not  Authoeizbd  bt  Law,  Toid.  — The  dectioB  of 
a  person  to  an  offioe  held  at  a  time  which  wm  not  aoHrarind  by  law  ia 
void. 

H,  F.  Dunn,  O.  0.  Dunn,  and  W.  K.  Manhall^  £oi  the  ap* 

pellant. 

/.  //.  WiUard,  for  tho  appelloo. 
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Coffey,  J.  Tht  appellee,  William  H.  Tow,  wag  duly 
elected  trustee  of  Marion  township,  Lawrence  County,  at  tlM 
regular  township  election  in  the  year  1888,  duly  qualified  and 
entered  upon  the  discharge  of  his  duties  as  such,  and  ia  yet 
in  the  poesession  of  the  office,  olaimiag  title  thereto. 

At  the  April  election  in  the  year  1890,  James  H.  Brown  and 
Henry  Murray  were  opposing  candidates  for  the  o£Soe  of  town- 
ship trustee  in  Marion  township,  and  after  the  votes  had  all 
Itceu  cast  and  the  poUa  closed,  and  while  the  election  ofiScers 
were  engi^ed  in  counting  the  ballots,  but  before  the  result  of 
the  election  had  been  ascertained  or  declared,  Brown  suddenly 
jind  instantly  fell  dead.  When  the  count  was  completed,  it 
was  ascertained  that  Brown  had  received  a  majority  of  the 
votes  cast  for  township  trustee  of  Marion  township.  At  the 
Xoveniber  election  in  the  year  1890,  the  appellant,  Hugh  L. 
Kimberlin,  and  the  appellee  were  opposing  candidates  for  the 
office  of  township  trustee  of  Marion  township;  each  took  a 
part  in  the  election,  and  each  voted  for  himself.  The  appel- 
lant was,  by  the  proper  election  officers,  declared  duly  elected, 
Hnd  receiving  his  certificate  of  election,  he  qualified  and  filed 
his  bond  as  such  trustee,  to  the  approval  of  the  county  audi- 
tor, on  the  thirteenth  day  of  November  of  that  year.  On  the 
seventeenth  day  of  December,  1890,  the  board  of  commission- 
ers of  Lawrence  County,  being  in  special  session,  entered  an 
order  reciting  that  thefe  was  a  dispute  as  to  who  was  elected 
township  trustee  of  Marion  township,  and  thereupon  appointed 
the  appellant  as  such  trustee,  but  it  does  uot  appear  that  he 
filed  any  new  bond  or  took  any  steps  to  qualify  under  this 
appointment.  On  the  day  of  this  appointment,  the  auditor  of 
Lawrence  County  issued  to  the  appellant  a  warrant  for  the 
township  funds  belonging  to  Marion  township,  upon  which 
he  drew  the  funds  from  the  county  treasury,  whereupon  the 
appellee  instituted  proceedings  in  the  Lawrence  circuit  court 
to  enjoin  him  from  acting  as  such  trustee,  in  which  he  was 
successful.  The  appellant  acted  as  such  trustee  for  the  period 
of  five  days  before  he  was  thus  enjoined. 

Each  ck  the  parties  to  this  suit  claims  to  be  the  legal  trus- 
tee of  Marion  township,  the  appellant  basing  his  claim  upon 
the  election  held  in  November,  1890,  and  his  subsequent  ap- 
pointment by  the  board  of  commissioners  of  Lawrence  County, 
while  the  appellee  bases  his  claim  upon  the  alleged  fact  that 
his  successor  has  never  been  elected  and  qualified,  and  that 
he  has  the  right  to  such  office  until  that  event  takes  place. 

AM.  St.  Rbp..  Vol.  XXX  - 14 

Digitized  by  LjOOQIC 


210  KiMBERLiN  V.  State.  [Indiana, 

The  questions  presented  for  consideration  involve  the  con- 
struction of  section  3,  article  15,  of  the  state  constitution,  and 
some  consideration  of  the  provisions  of  section  6527  of  the  Re- 
Tised  Statutes  of  1881« 

Section  8,  article  15,  of  the  constitution  provides  that 
''  whenever  it  is  provided  in  this  constitution,  or  in  any  law 
which  may  be  hereafter  passed,  that  any  officer,  other  than  a 
member  of  the  general  assembly,  shall  hold  his  office  for  any 
given  term,  the  same  shall  be  construed  to  mean  that  such 
officer  shall  hold  his  office  for  such  term,  and  until  his  suc- 
cessor shall  have  been  elected  and  qualified." 

Section  5527  of  the  Revised  Statutes  provides:  '^If  any 
officer  of  whom  an  official  bond  is  required  shall  fail,  within 
ten  days  after  the  commencement  of  his  term  of  office  and  re- 
ceipt of  his  commission  or  certificate,  to  give  bond  in  the 
manner  prescribed  by  law,  the  office  shall  be  vacant" 

It  is  contended  by  the  appellant, — 1.  That  the  word  "elec- 
tion," as  used  in  the  constitution  and  statutes,  is  not  used  in 
its  restricted  sense,  as  meaning  only  an  election  by  the  people, 
but  it  should  be  construed  as  signifying  chosen,  or  designated, 
and,  when  so  construed,  the  appellant  is  entitled  to  the  office 
in  question  by  reason  of  his  appointment  by  the  board  uf  com- 
missioners of  Lawrence  County;  2.  That  Brown  was  duly 
elected  township  trustee  of  Marion  township,  at  the  April  elec- 
tion in  the  year  1890,  and  having  failed  to  give  bond  and 
qualify  within  ten  days  after  his  term  of  office  began,  the 
office,  under  the  provisions  of  section  5527  of  the  Revised 
Statutes  became  vacant,  and  the  board  of  commissioners  had 
the  legal  right  to  fill  such  vacancy  by  appointment. 

No  authority  is  cited  by  the  appellant  which  supports  his 
first  position,  arid  we  have  no  knowledge  of  any  such  authority; 
while,  on  the  contrary,  the  adjudicated  cases  seem  to  be  har- 
monious in  holding  that  where  one  is  lawfully  in  the  posses- 
sion of  an  office,  under  a  constitutional  or  statutory  provision 
to  the  effect  that  he  shall  hold  until  his  successor  is  elected 
and  qualified,  his  right  to  hold  over  continues  until  a  qualified 
successor  has  been  elected  by  the  same  electoral  body  as  that 
to  which  such  incumbent  owes  his  election,  or  which,  by  law, 
is  entitled  to  elect  a  successor:  Oosman  v.  State^  106  Ind.  203; 
State  V.  Luak,  18  Mo.  333;  People  v.  Tilton,  37  Cal.  614;  Ex 
parte  Lawhome^  18  Gratt.  85;  Johnson  v.  Mann,  77  Va.  265; 
State  V.  Jenkins,  43  Mo.  261;  State  v.  Harrison^  113  Ind.  484; 
3  Am.  St.  Rep.  663. 
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In  view  of  these  authorities,  we  are  not  at  liberty  to  adopt 
the  construction  contended  for  by  the  appellant  in  this  case. 

We  have  no  doubt  that  Brown  was  duly  elected  township 
trustee  of  Marion  township. 

Wiien  the  last  vote  was  cast,  and  the  polls  closed,  the  elec- 
tors had  made  their  choice,  and  the  count  could  do  nothing 
more  than  ascertain  the  result.  The  election  officers  had  no 
power  to  elect  any  one  after  the  polls  were  closed,  their  duty 
being  confined  to  ascertaining  ihe  result  of  the  balloting,  and 
furnishing  the  necessary  evidence  of  such  result 

But  does  it  follow  that  because  Brown  was  elected  and 
failed  to  qualify,  the  office  of  township  trustee  became  vacant, 
and  the  board  of  commissioners  acquired  the  right  to  appoint? 

The  rule  is,  that  where  a  person  is  in  the  possession  of  an 
office,  under  a  oonstitutional  or  statuory  provision  like  that 
found  in  our  constitution,  and  a  successor  is  duly  elected,  hut 
dies  before  he  qualifies,  no  vacancy  occurs,  since  one  of  the 
contingencies  upon  which  the  incumbent's  term  of  office  is  to 
expire  has  not  taken  place,  namely,  the  qualification  of  a  suc- 
cessor: McCrary  on  Elections,  sec.  314;  Commonwealth  v. 
HanUy,  9  Pa.  St.  513. 

Commonwealth  v.  Hardey^  9  Pa.  St  513,  is,  in  its  facts,  simi- 
lar to  the  case  before  us. 

In  that  case,  Hanley  was  duly  elected  clerk  of  the  orphans' 
court  in  October,  1845,  and  was  duly  commissioned  and  qual- 
ified to  serve  for  the  period  of  three  years  from  the  first  day 
of  December  of  that  year,  and  until  his  successor  should  be 
duly  qualified.  On  the  second  Tuesday  of  October,  1848, 
Oliver  Brooks  was  duly  elected  as  his  successor,  but  died  be- 
fore qualifying.  The  governor,  assuming  that  Hanley's  office 
became  vacant  at  the  expiration  of  three  years,  appointed  a 
successor. 

In  discussing  the  questions  arising  under  these  facts,  the 
supreme  court  of  Pennsylvania  said:  '*  Being  duly  qualified 
in  the  constitutional  sense,  and  in  the  ordinary  acceptation  of 
the  words,  unquestionably  means  that  he,  the  successor,  shall 
possess  every  qualification;  that  he  shall,  in  all  respects,  com- 
ply with  every  requisite  before  entering  on  the  duties  of  the 
office;  that  in  addition  to  being  elected  hy  the  qualified  elec- 
tors, he  shall  be  commissioned  by  the  governor,  give  bond  as 
required  bylaw,  and  that  he  shall  be  bound  by  oath  oraffir- 
inatioQ  to  support  the  constitution  of  the  commonwealth,  and 
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to  perform  the  duties  of  the  office  with  fidelity.  Until  all 
these  prerequiBites  are  complied  with  by  his  successor,  .... 
the  respoiideut  is  de  jure  as  well  afl  de  facto  the  clerk  of  the 
orphans'  court.'* 

So,  too,  this  court  held  in  the  case  of  State  ▼.  B«r^,  50  Ind. 
496,  that  where  a  township  trustee  was  elected  his  own  suc^ 
cesser,  and  did  not  qualify  under  his  second  election,  hiB  office 
did  not  become  vacant,  and  he  was  entitled  to  hold  under  his 
first  election  until  a  successor  was  elected  and  qualified. 

The  weight  of  authority  is,  that  where  there  exists  a  consti- 
tutional provision  such  as  we  are  now  considering,  a  term  of 
office  fixed  by  statute  runs  not  only  tor  the  period  fijced,  but 
for  an  additional  period  between  the  date  fixed  for  its  termi- 
nation  and  the  date  at  which  a  successor  shall  be  qualified  to 
take  the  office.  The  period  between  the  expiration  of  the 
tarm  fixed  by  statute  and  the  time  at  whi/ih  a  successor  shall 
be  qualified  to  take  tlie  office  is  as  much  a  part  of  the  incum- 
bent's term  as  the  fixed  statutory  period:  TuUy  y.  Siate^  1 
Ind.  500;  MUler  v.  Burger,  2  Ind.  337;  Baksr  v.  Kirk,  33  Ind. 
^17;  StaU  V.  Berg,  50  Ind.  496;  Qosman  r.  StaU,  106  Ind.  203; 
Elam  V.  State,  75  Ind.  618;  People  v.  Whitman,  10  Cal.  88; 
Cammonweaiih  v.  Hardey,  9  Pa.  St.  513;  StaU  v«  Harrieony  113 
Ind.  434;  3  Am.  St.  Rep.  663. 

It  follows  from  what  we  hcve  said  that  the  appellee,  is  en- 
tilled  to  the  office  in  dispute,  unless  the  appellant  has  been 
legally  chosen  and  qualified  as  bis  successor.  As  we  under- 
stand t\\e  brief  of  tlie  ap[>ellant,  it  is  not  sedously  contended 
ibed  the  election  held  in  November,  1890,  conferred  any  rights 
upon  the  appellant.  As  the  election  of  a  township  trustee  at 
that  time  was  wholly  unauthorized  by  law,  such  election  was 
void,  and  conferred  no  right  to  the  offica 

Nor  did  the  board  of  commissioners  possess  the  legal  au* 
thority  to  appoint  the  appellant  to  the  office^for  the  res^oo,  as 
we  have  seen,  that  there  was  no  vaeancy,  and  there  being  no 
vacancy,  the  appellee's  successor  could  be  chosen  only  by  the 
constituency  which  elected  him. 

As  to  the  construction  to  be  placed  upon  section  5527  of  the 
Revised  Statutes,  or  as  to  what  provisions  of  that  sectioo,  if 
any,  conflict  with  the  section  of  the  constitution  above  set  out, 
we  think  it  unnecessary  to  inquire  in  this  case,  for  the  reason 
that  the  state  of  facts  to  which  it  is  applicable  does  not  arise. 
As  Brown  died  before  any  certificate  of  election  was  issued  to 
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him,  and  as  be  did  not  intentionally  abandon  tbe  oflSce,  ibis 
Btatute  is  not  applicable  to  the  case  before  us. 

As  we  have  readied  tlie  conclasion  that  the  law  is  with  ap- 
l)ellee,  upon  the  facts  above  staked  tbe  judgment  of  the  circuit 
court  should  be  affirmed. 

Judgment  affirmed.  

OincBRS  —  Right  to  Hold  Ovbr.  —  An  inoiimbent  of  an  ofBoe,  who  i» 
entitled  to  hold  lot  a  fixod  period,  and  nntU  hit  toeoenor  ii  eleeted  and  qoali- 
fiea,  ii  entitled  to  hold  over  in  the  OYont  of  the  election  of  an  ineligible  sno* 
ctatoTy  and  haa  anch  intereat  in  tbe  election  that  he  may  queation  ita  legality 
by  quo  uarranlo:  Taylor  t.  Sullivan,  45  Minn.  309;  22  Am.  St  Rep.  729. 
Sacb  inoambent  holds  over  as  a  dejure  officer  nntil  his  auccestor  ia  duly  ap- 
pointed and  qaaliBed:  StaU  ▼.  Howe,  25  Ohio  St.  5S8;  18  Am.  Rep.  821. 
Unleas  the  atatute  or  oonstitntion  ahowa  an  intention  to  fix  and  limit  pre- 
ciM^  the  tannra  of  an  officer,  ao  that  at  a  particular  time  hit  authority  will 
c«aaa,  the  officer  ia  entitled  toexerciae  the  fanctions  of  hia  office  until  another 
person  is  qualified  to  a^ume  them;  and  where  the  t«^rm  of  an  office  is  fixed 
aod  determinate,  a  provision  requiring  tbe  officer  to  continue  "  to  discbarge 
the  duties  of  hia  office,  although  hia  term  haa  expired,  until  hia  anccessor 
baa  qualified,"  adda  au  additiooal,  contingent,  and  defeasible  term  to  the 
original  fixed  term,  and  exdndea  the  possibility  of  a  vacancy,  within  the 
appointing  power  of  the  governor,  except  in  oasa  of  death,  reaignation,  ineli- 
gibility, or  the  like:  Peopk  v.  EUwirds,  93  Cal.  153.  Such  a  provision  ap- 
pliea  to  one  who  has  held  an  office  during  two  consecutive  terms  of  two  years 
each,  where  the  act  provides  that  no  one  shall  hold  office  more  than  four 
years  out  of  eight:  Stale  r,  Bogard,  128  In d.  480;  and  alao  to  one  who  has  baen 
appointed  temporarily  by  the  governor  to  fill  a  vacancy:  People  ▼•  Tyrrell, 
87  CaL  476.  But  the  provision  is  not  designed  to  extend  the  tenure  of  office 
of  the  incumbent  for  his  advantage;  and  therefore  a  peraon  elected  to  an 
•ffioe,  or  re-elected  aa  hia  own  aucoessor,  oaunot,  by  hia  neglect  to  qnaUfy, 
prolong  the  term  of  his  predecessor,  or  hia  own  prior  term,  and  ao  poatpone 
the  beginning  of  the  term  for  which  he  waa  elected:  Stale  v.  Dt^ffield,  60  N.  J. 
L.43. 

Vacanct  nr  an  Orrios,  What  CoNsrrrcms.  —  An  office  ia  yaoant»  within 
legal  intendment,  and  for  all  purpoaea  <^  election  or  appointment  aa  well, 
when  the  official  term  of  the  occupant  haa  expired,  as  in  oaae  of  hia  death, 
resignation,  or  removal,  provided  provision  is  made  by  law  for  filling  the  office 
by  such  appointment  or  election:  State  v.  Tkomae,  102  Mo.  86;  orermlinf^ 
Slate  V.  Luek,  18  Mo.  333.  The  term  "vacancy"  applies  to  an  existing 
affioe  withont  an  incumbent,  although  the  office  has  never  before  been  fiUed: 
/a  re  Sieetiom  qf  DietriU  Judgee,  11  CoL  373.  The  mere  expiration  of  the^ 
Israof  an  inoambent  of  an  office  does  not  create  a  vacancy  anoh  aa  the  gov* 
eroor  alone  ia  anthoriasd  to  fill  by  the  appointment  of  a  ancceasor:  People  r, 
TyrnO,  87  CaL  476.  Nor  wiU  the  death  of  a  person  after  hia  election,  boi 
helirs  qoaUfying,  and  before  tbe  expiration  of  incumbent's  term  of  ofllee^ 
create  a  vacancy  that  the  governor  can  fiU  by  appointment:  Lawrence  ▼, 
Ht^ky,  S4  Mioh.  309;  foUowiag  Peopk  ▼.  Lord,  9  Mich.  226.  And  where 
an  officer  ooistioaea  to  diaoharge  the  dntiea  of  the  office  after  the  expiration 
«f  his  term,  and  before  tbe  qualification  of  hia  ancceasor,  there  is  no  vacancy 
in  the  office,  in  the  absolute  aense,  nor  in  an^  aenae,  which  would  authorise 
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the  goyeroor  to  fill  it  withoat  the  ooneeiit  of  the  eenate  firtt  had:  FtepU  r. 
EdwartU,  98  CaL  153. 

Eliotiov  on  DiFTBRCirr  Dat  from  That  Pbovidbd  bt  ait  Act  Bmaonro 
a  new  county,  where  the  county  is  not  organiied  at  the  time  ^eoUUd,  ie  Toidt 
Bnmtt  ▼•  DiJarii,  9  Humph.  906;  49  Am.  Dee.  706. 


Cut  op  Crawpobdsvillb  v.  Bbadbn. 

[180  Indiana,  149.] 

POUOB  POWBB  OF  StaTB.  DbLBOATION  OF,  TO  MUNICIPAL  OORPORATIOim.  — 

Although  the  police  power  primarily  inheres  in  the  state,  the  legiaUtnre 
may  delegate  a  large  measure  of  it  to  munioipal  oorporations;  and  tlio 
power  thus  delegated  may  he  conferred  in  exprees  terms,  or  it  may  be 
inferred  from  the  mere  fact  of  the  creation  of  the  corporation. 

8PB01FI0  Enumbration  of  Corporatb  Powbrb  in  Statutb,  Bftbot  of.  — 
When,  in  a  general  statute  for  the  incorporation  of  cities,  there  is  a  speoifle 
enumeration  of  certain  powers  which  would  belong  to  the  oorporatioQ, 
without  specific  enumeration,  the  specific  statute  is  to  be  regarded,  not 
as  the  source  of  the  power,  but  as  a  mere  declaration  of  a  pre-ezistiag 
power,  or  of  a  power  inherent  in  the  very  nature  of  a  munioipal  corpora* 
tion,  and  essential  to  enable  it  to  accomplish  the  end  for  which  it  ie 
created.  And  the  enumeration  of  powers,  including  a  portion  of  thoae 
usually  implieil,  does  not  necessarily  operate  as  a  limitation  of  oorporati 
powers,  excluding  those  not  enumerated. 

PowBR  OP  Municipal  Corporation  to  Pbbsbrvb  Mbalth  and  Safbtt  ov 
ITS  Inhabitants.  —  The  legislature,  by  the  act  authorising  the  organtai^ 
tion  of  a  municipal  corporation,  expressly  delegatee  to  the  municipality 
the  power  to  preserve  the  health,  safety,  and  property  of  its  inhabi* 
tants. 

PoWBR  TO  LlORT   StRBBTS  OF    CiTT,   ImPUBD  AND    InHBRBNT    MuKIOIPAIi 

PowBR.  — The  power  to  light  the  streets  and  public  places  of  a  oity  is 
one  of  the  implied  and  inherent  powers  of  the  munidpalityy  neeessary  ts 
properly  protect  the  lives  and  property  of  its  inhabitants,  and  as  a  eheek 
on  immorality. 

DnoRBTioN  OF  Municipal  Cokporations  not  Subjbot  to  Judioial  Con- 
TROL.  —  The  discretion  of  municipal  corporations,  within  the  sphere  of 
their  powers,  is  not  subject  to  Judicial  control,  except  in  cases  where 
fraud  is  shown,  or  where  the  power  or  dlsoretion  is  being  grossly  abused, 
to  the  oppression  of  the  oitixen. 

PowBE  TO  Light  Cmr  Implibs  Powbr  to  Sbuktt  Mbavb  ov  dowo  mk 
— The  power  to  light  the  streets  and  public  plaoes  of  a  city  eanies  widi 
it  incidentally  the  further  power  to  procure  or  fondsh  wbalsFsr  is  aa- 
cessary  for  the  production  and  disssmination  of  the  li^t. 

Judicial  Noticb  of  What  BLBorRidrr  n.  —  Tha  ooorts  Iska  Jadidal 
notice  of  electricity  and  of  its  nature,  but  not  of  tlia  Tarioiis  mstiiodB  of 
generating,  transmitting,  or  using  it. 

Light  to  Pbiyatb  Consumbrb,  Municipalitt  mat  Fdbmibh.  —A  mvaiol* 
pel  corporation  may  establish  and  maintain  works  for  lighting  its  street^ 
and  may  at  the  same  time  furnish  the  light  to  the  inhahitsnt%  to  ligkt 
their  residences  and  places  of  business. 
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RXSOLUTIOX   OR   0RDINA5CB,    ClTT  MAT    EmPLOT  EiTHXR,    WE S!f ,  —  WhCFt 

a  city  conncil  has  power  to  act  in  a  given  case,  and  its  charter  does  nol 
prescribe  the  manner  of  action,  it  may  aooomplish  iti  object  by  reeota* 
tion  as  well  as  by  ordinanosw 

W.  T  Brush,  P.  8.  Kennedy,  S.  C.  Kennedy^  T.  F.  Dand$a% 
and  J.  West,  for  the  appellants. 

B,  Crane  and  A.  B,  Anderson,  for  the  appellee. 

McBride,  J.  The  question  we  are  required  to  decide  in 
this  case  is,  Has  a  municipal  corporation  in  this  state  the 
power  to  erect,  maintain,  and  operate  the  necessary  buildings, 
machinery,  and  appliances  to  light  its  streets,  alleys,  and 
other  public  places  with  the  electric  light,  and  at  the  same 
time  and  in  connection  therewith  to  supply  electricity  to  its 
inhabitants  for  the  lighting  of  their  residences  and  places  of 
business  ?  Some  other  questions  are  incidentally  involved, 
but  the  principal  controversy  is  as  above  stated. 

That  a  city  or  an  incorporated  town  may  buy  and  operate 
the  necessary  plant  and  machinery  to  light  its  streets,  alleys, 
and  other  public  places  is  not  controverted  by  the  appellee, 
but  he  denies  the  right  to  furnish  the  light  to  the  individual 
for  his  private  use.  The  question  is  argued  on  the  theory 
that  if  the  city  has  such  power,  it  must  be  by  virtue  of  some 
express  legislative  grant,  and  is  not  among  the  implied  powers 
possessed  by  municipal  corporations;  that  statutes  conferring 
powers  upon  municipal  corporations,  especially  those  involv- 
ing the  exercise  of  the  taxing  power,  must  be  strictly  con* 
strued,  and  that  strictly  construed,  no  statute  confers  the 
necessary  authority. 

The  purchase  of  the  necessary  land,  machinery,  and  mate- 
rial, and  the  erection  and  maintenance  of  such  a  plant,  do  in- 
volve the  exercise  of  the  taxing  power.  The  necessary  funds 
must  be  supplied  by  taxing  the  tax-payers  of  the  municipality. 

The  only  statute  bearing  directly  upon  this  question  is  the 
act  of  March  3,  1883:  Elliott's  Supp.,  sees.  794  et  seq.  Sec- 
tion 794  contains  the  following:  "  That  the  common  council 
of  any  city  in  this  state  incorporated  either  under  the  general 
act  for  the  incorporation  of  cities  or  under  a  special  charter, 
and  the  board  of  trustees  of  all  incorporated  towns  of  this 
state,  shall  have  the  power  to  light  the  streets,  alleys,  and 
other  public  places  of  such  city  and  town  with  the  electrio 
light,  or  other  form  of  light,  and  to  contract  with  any  individ- 
ual or  corporation  for  lighting  such  streets,  alleys,  and  other 
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public  places  with  tlie  electric  light,  or  other  forms  of  light,  on 
such  terms,  and  for  such  times,  not  exceeding  ten  years,  as 
may  be  agreed  upon." 

Section  795  provides  that  for  the  purpose  of  effecting  such 
lighting  the  common  council  of  a  city,  or  board  of  trustees  of 
a  town,  may  provide  by  resolution  or  ordinance  for  the  erec- 
tion and  maintenance  in  the  BtreetSi  etc.,  of  the  necessary 
poles  and  appliances. 

Section  796  authorizes  granting  to  any  person  or  corpora- 
tion the  right  to  erect  a*id  maintain  in  the  streets,  etc.,  the 
necessary  poles  and  appliances  for  the  purpose  of  supplying 
the  electric  or  other  light  to  the  inhabitants  of  the  corporation. 

Section  797  validates  contracts  of  a  certain  character  made 
before  the  enactment  of  the  statute,  and  section  798  provides 
for  the  appropriation  of  lands  and  right  of  way  by  corpora- 
tions engaged  in  the  business  of  lighting  cities  or  towns,  "or 
the  public  or  private  places  of  their  inhabitants,  with  the 
electric  light,"  etc. 

It  will  be  observed  that  while  section  796  provides  for 
granting  to  third  persons  the  right  to  furnish  the  light  to  the 
inhabitants,  it  does  not,  in  terms,  give  any  such  power  to  the 
corporation.  It  will  therefore  be  necessary  for  us  to  inquire 
if  the  corporation  possesses  such  power  independently  of  the 
statute,  or  if  not,  if  the  statute  is  susceptible  of  a  fair  con- 
struction, in  accordance  with  established  rules,  which  clothes 
the  corporation  with  such  power. 

In  the  case  of  Rushville  Oas  Co.  v.  City  of  Rushville^  121  Ind. 
206,  16  Am.  St.  Rep.  388,  this  statute  was  considered,  in  so 
far  as  relates  to  the  right  of  the  city  to  buy  and  operate  the 
necessary  plant  and  machinery  to  light  itp  streets,  alleys,  and 
other  public  places,  and  it  was  held  that  the  statute  was  suf- 
ficient to  confer  that  power.  In  that  case,  the  court,  after 
announcing  the  conclusion  above  stated,  used  the  following 
language:  "If  there  were  any  doubt  as  to  the  meaning  of  the 
act,  it  would  be  removed  by  considering  it,  as  it  is  our  duty  to 
do,  in  connection  with  the  general  act  for  the  incorporation 
of  cities,  for  that  act  confers  very  comprehensive  powers  upon 
municipal  corporations  as  respects  streets  and  public  works, 
and  contains  many  broad  general  clauses  akin  to  those  which 
Judge  Dillon  designates  as  *  general  welfare  clauses.'  Our 
own  decisions  fully  recognize  the  doctrine  that  municipal  cor* 
porations  do  possess,  under  the  general  act,  authority  as  broad 
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as  thai  here  exercised,  and  the  operation  of  that  act  is  cer- 
tainly not  limited  or  restricted  by  the  act  of  1883." 

The  eminent  author  above  referred  to  thus  defines  the 
powers  of  municipal  corporations:  '^It  is  a  general  and  un- 
disputed proposition  of  law  that  a  municipal  corporation  pos- 
sesses and  can  exercise  the  following  powers,  and  no  others: 
1.  Those  granted  in  express  words;  2.  Those  necessarily  or 
fairly  implied  in  or  incident  to  the  powers  expressly  granted; 
3,  Those  essential  to  the  <leclared  objects  and  purposes  of  the 
corporation, — not  simply  convenient,  but  indispensable.   Any 
fair,  reasonable  doubt  concerning  the  existence  of  the  power  is 
resolved  by  the  courts  against  the  corporation,  and  the  power 
is  denied.     Of  every  municipal  corporation  the  charter  or 
statute  by  which  it  is  created  is  its  organic  act.     Neither  the 
corporation  nor  its  officers  can  do  any  act,  or  make  any  con- 
tract, or  incur  any  liability,  not  authorized  thereby,  or  by 
some  legislative  act  applicable  thereto.     All  acts  beyond  the 
scope  of  the  powers  granted  are  void  ":  Dillon  on  Municipal 
Corporations,  4th  ed.,  sec.  89.     Judge  Dillon,  however,  quotes 
approvingly  from  the  supreme  court  of  Connecticut  as  follows 
(sec.  90,  p.  147) :  "  All  corporations,  whether  public  or  private, 
derive  their  powers  from  legislative  grant,  and  can  do  no  act 
for  which  authority  is  not  expressly  given,  or  may  not  be  rea- 
Bonably  inferred.     But  if  we  were  to  say  that  they  can  do 
nothing  for  which  a  warrant  could  not  be  found  in  the  lan- 
guage of  their  charters,  we  should  deny  them,  in  some  cases, 
the  power  of  self-preservation,  as  well  as  many  of  the  means 
necessary  to  effect  the  essential  objects  of  their  incorporation. 
And  therefore  it  has  long  been  an  established  principle  in  the 
law  of  corporations,  that  they  may  exercise  all  the  powers 
within  the  fair  intent  and  purpose  of  their  creation,  which  are 
reasonably  proper  to  give  effect  to  powers  expressly  granted. 
In  doing  this,  they  must  (unless  restricted  in  this  respect) 
have  a  choice  of  means  adapted  to  ends,  and  are  not  to  be 
confined  to  any  one  mode  of  operation":  City  of  Bridgeport 
▼.  Housatonuc  R.  R.  Co.,  15  Conn.  476  (501). 

This  principle  has  been  repeatedly  recognized  by  this  court. 
Thus  in  Smith  v.  City  of  Madison,  7  Ind.  86,  it  is  said:  "The 
strictness  then  to  be  observed  in  giving  construction  to  mxh 
Bicipal  charters  should  be  such  as  to  carry  into  effect  every 
power  clearly  intended  to  be  conferred  on  the  municipality, 
and  every  power  necejsarily  implied,  in  order  to  the  complete 
exerciee  of  the  powers  granted." 
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Again,  in  Kyle  v.  AfoZin,  8  Ind.  34  (87),  the  court  said:  "  The 
action  of  municipal  corporations  is  to  be  held  strictly  within 
the  limits  prescribed  by  statute.  Within  these  limits  they 
are  to  be  favored  by  the  courts.  Powers  expressly  granted  or 
necessarily  implied  are  not  to  be  defeated  or  impaired  by  a 
stringent  construction." 

Among  the  implied  powers  possessed  by  municipal  corpora- 
tions in  this  state  are  those  grouped  under  the  somewhat  com- 
prehensive title  of  "police  powers/'  —  a  power  which  it  is 
difficult  either  to  precisely  define  or  limit;  a  power  which 
authorizes  the  municipality  in  certain  cases  to  place  restric- 
tions upon  the  power  of  the  individual  both  in  respect  to  hia 
personal  conduct  and  his  property,  and  also  furnishes  the 
only  authority  for  doing  many  things  not  restrictive  in  their 
character,  the  tendency  of  which  is  to  promote  the  comfort^ 
health,  convenience,  good  order,  and  general  welfare  of  the 
inhabitants. 

The  police  power  primarily  inheres  in  the  state;  but  the 
legislature  may,  and  in  common  practice  does,  delegate  a 
large  measure  of  it  to  municipal  corporations.  The  power 
thus  delegated  may  be  conferred  in  express  terms,  or  it  may 
be  inferred  from  the  mere  fact  of  the  creation  of  the  corpora- 
tion. The  so-called  inferred  or  inherent  police  powers  of  such 
corporations  are  as  much  delegated  powers  as  are  those  con- 
ferred in  express  terms,  the  inference  of  their  delegation  grow- 
ing out  of  the  fact  of  the  creation  of  the  corporation,  and  the 
additional  fact  that  the  corporation  can  only  fully  accomplish 
the  objects  of  its  creation  by  exercising  such  powers. 

Special  charters,  as  well  as  general  statutes  for  the  incor- 
poration of  cities  and  towns,  usually  contain  a  specific  enu- 
meration of  powers  granted  to  and  which  may  be  exercised  by 
such  corporations.  In  many  cases  the  powers  thus  enumer- 
ated are  such  as  would  be  implied  by  the  mere  fact  of  the 
incorporation. 

When  powers  are  thus  enumerated  in  a  statute  which  would 
belong  to  the  corporation  without  specific  enumeration,  the 
■peciflo  statute  is  to  be  regarded,  not  as  the  source  of  the 
power,  but  as  merely  declaratory  of  a  pre-existing  power,  or, 
rather,  of  a  power  which  is  inherent  in  the  very  nature  of  a 
municipal  corporation,  and  which  is  essential  to  enable  it  to 
accomplish  the  end  for  which  it  is  created.  And  the  enumer- 
ation of  powers,  including  a  portion  of  those  usually  implied, 
does  not  necessarily  operate  as  a  limitation  of  corporate  pow- 
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«n,  excluding  those  not  enumerated:  Clark  v.  City  of  South 
Bend,  85  Ind.  276;  44  Am.  Rep.  13;  Fint  Nat.  Bank  y. 
SarlU,  129  Ind.  201;  28  Am.  St.  Rep.  185. 

The  corporation,  notwithstanding  such  enumeration,  still 
possesses  all  of  the  usually  implied  powers,  unless  the  intent 
to  exclude  them  is  apparent,  either  from  express  declaration 
or  by  reason  of  inconsistency  between  the  specific  powers  con- 
finred  and  those  which  would  otherwise  be  implied.  The  legis- 
lature can  unquestionably  take  from  municipal  corporations 
powers  which  would  inferentially  be  conferred  upon  them  by 
their  creation,  or  it  can  restrict  the  exercise  of  such  powers, 
4ur  in  any  manner  control  their  exercise,  the  legislative  will 
being  as  to  such  matters  supreme. 

Among  the  implied  powers  possessed  by  municipal  corpora- 
tions is  the  power  to  enact  and  enforce  reasonable  by-laws  and 
^>rdinances  for  the  protection  of  health,  life,  and  property. 

Thus  in  this  state,  it  has  been  held  that,  independently  of 
any  statutory  authority,  such  corporations  possess  the  inher- 
ent power  to  enact  ordinances  for  the  protection  of  the  prop- 
erty of  its  citizens  against  fire:  Bnumgnrtner  v.  Hasty,  100  Ind. 
675;  50  Am  Rep.  830;  First  Nat.  Bank  v.  Sarlls,  129  Ind.  201; 
28  Am.  St.  Rep.  185;  Hasty  v.  City  of  Huntington,  105  Ind. 
«40;  Clark  v.  City  of  South  Bend,  85  Ind.  276;  44  Am.  Rep. 
18;  Corporation  of  Bluffton  v.  Studabaker,  106  Ind.  129. 

This  power  will  not  only  authorize  the  enactment  and  en- 
ibrcement  of  ordinances  establishing  fire  limits,  regulating 
1>uilding  and  repairing  buildings,  and  regulating  the  storage 
juid  traffic  in  inflammable  or  explosive  substances,  but  the 
purchase  of  apparatus  for  extinguishing  fires  and  furnishing 
^  supply  of  water:  Corporation  of  Bluffton  r.  Studabaker^  106 
Ind.  129. 

In  the  case  of  City  of  St.  Paul  v.  Laidler,  2  Minn.  190,  72 
Am.  Dec.  89,  the  supreme  court  of  Minnesota,  after  holding 
that  a  municipal  corporation  is  "a  creature  of  the  statute, 
and  in  the  exercise  of  its  authority  cannot  exceed  the  limits 
therein  prescribed,"  says:  ''It  is  a  body  of  special  and  limited 
Jnrisdiotion;  its  power  cannot  be  extended  by  intendment  or 
implication,  but  must  be  confined  within  the  express  grant  of 
the  legislature";  and  then  says  further:  "Incidental  to  the 
•ordinary  powers  of  a  public  municipal  corporation,  and  neces- 
Miy  to  the  proper  exercise  of  its  functions,  is  the  power  of  en- 
acting sanitary  regulations  for  the  preservation  of  the  lives 
and  health  of  those  residing  within  its  corporate  limits.''    If 
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this  statement  is  correct,  it  follows,  that  to  concede  to  munici- 
pal corporations  the  possession  of  such  powers  does  not  involve 
any  extension,  either  by  intendment  or  implication,  of  the 
powers  expressly  conferred  by  statute,  but  that  by  the  act 
authorizing  the  organization  of  the  corporation  the  legislature 
expressly  delegates  to  the  municipality  the  power  to  take  such 
steps  as  are  necessary  to  preserve  the  health  and  safety  (and 
we  will  add  the  property)  of  its  inhabitants.  The  inference 
of  the  delegation  of  such  powers  follows  inevitably  and  irre- 
sistibly, because  their  exercise  is  necessary  to  the  accomplish- 
ment of  the  objects  of  the  incorporation. 

Where  a  municipal  corporation  attempts  to  exercise  any  of 
the  powers  thus  implied,  or  inferentially  conferred,  it  is  within 
the  rule  of  Kyle  v.  JfaKn,  8  Ind.  34,  as  fully  as  it  is  when  at- 
tempting to  exercise  those  powers  the  warrant  for  which  is 
found  in  the  express  letter  of  its  organic  law.  It  is  to  be  fa- 
vored by  the  courts,  and  such  powers  are  not  to  be  defeated  or 
impaired  by  a  stringent  construction. 

It  is,  of  course,  important  and  necessary  to  know  in  each 
case  that  the  power  claimed  is  in  fact  included  in  the  implied 
powers  of  the  corporation. 

There  can  be  little  or  no  doubt  that  the  power  to  light  the 
streets  and  public  places  of  a  city  is  one  of  its  implied  and 
inherent  powers,  as  being  necessary  to  properly  protect  the 
lives  and  property  of  its  inhabitants,  and  as  a  check  on  im- 
morality. This  is  forcibly  set  forth  by  Judge  Dillon,  in  his 
work  on  municipal  corporations,  as  follows:  "In  a  most  im- 
portant particular,  however,  Rome  suffers  by  comparison  with 
modern  cities.  Its  public  places  were  not  lighted.  All  busi- 
ness closed  with  the  daylight  The  streets  at  night  were 
dangerous.  Property  was  insecure.  No  attempt  at  public  il- 
lumination was  made.  The  idea  does  not  seem  to  have  oc- 
curred to  them.     Persons  who  ventured  abroad  on  dark  nights 

were  dimly  lighted  by  lanterns  and  torches No  more 

forcible  illustration  of  the  necessity  and  advantages  of  light- 
ing a  city  can  be  given  than  the  pictures  drawn  by  Lanciani 
and  Macaulay,  of  the  state  of  a  great  city  buried  in  the  dark- 
ness of  night;  and  they  show  how  clearly  the  power  to  provide 
for  this  is  essentially  and  peculiarly  one  pertaining  to  muni- 
cipal rule  and  regulation.  Nor  are  these  studies,  and  the 
facts  that  they  reveal,  without  practical  value  to  the  jurist 
They  demonstrate  that  a  large  and  dense  collection  of  human 
beings  occupying  a  limited  area  have  needs  peculiar  to  them- 
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lelveB,  which  create  the  necesBitj  for  muDicipal  or  loeal  gor- 
ernment  and  regulaiion,  and  this,  in  its  torn,  the  neoesaity  for 
corporate  organisation.  The  body  thus  organized,  as  it  has 
duties,  80  it  acquires  rights  peculiar  to  itself  as  distinguished 
from  the  nation  or  state  at  large'':  Dillon  on  Municipal  Cor- 
porations, 4th  ed.,  sec.  8  a. 

While  Judge  Dillon's  remarks  bare,  of  course,  special  refer- 
ence to  great  cities,  the  difference  in  that  respect  between  the 
greater  and  the  minor  municipal  eorporationa  is  a  difference 
in  degree,  and  not  in  kind.  Wherever  men  herd  together  in 
Tillages,  townsy  or  cities  will  be  found  more  or  less  of  the  law- 
less or  vicious;  and  crime  and  vice  are  plants  which  flourish 
best  in  the  darkness^ 

So  far  sa  lighting  the  streets,  alleys,  and  public  places  of  a 
nninictpal  corporation  is  concerned,  we  think  that,  indepen- 
dsotiy  of  any  etatAiiory  power,  the  munidpal  authorities  have 
inherent  power  to  provide  for  lighting  them.  If  so,  unless 
their  discretion  is  controlled  by  some  express  statutory  re- 
striction, they  may,  in  their  discretion,  provide  that  form  of 
light  which  is  best  suited  to  the  wants  and  the  financial  con- 
dition of  t!ie  corporatioiir 

It  i^  well  settled  that  the  difioretion  of  municipal  corpora- 
(icnH,  within  the  sphere  of  their  powers,  is  not  subject  to  judi- 
uiil  oontrol,  except  in  cases  where  fraud  is  shown,  or  where 
tte  poviar  or  discretion  is  being  grossly  abused,  to  the  oppres- 
skm  of  tlse  citizen:  •  CUy  •/  ValparaisQ  y.  Qardaury  97  Ind.  1 ; 
49  Am.  Bep.  41&;  15  Am.  <&  £ng.  Ency.  of  Law,  1046,  and 
aotfaorities  cited. 

We  can  see  no  good  reason  why  they  may  not  also,  with- 
out statutory  authority,  provide  and  maintain  the  necessary 
plant  to  generate  and  supply  the  electricity  required.  Possess- 
ing authority  to  do  tl>e  lighting,  that  power  carries  with  it 
iacidentally  the  further  power  to  procure  or  furnish  whatever 
is  neoesaaiy  isr  the  production  and  dissemination  of  the  light. 
The  only  authority  cited  which  holds  a  contrary  doctrine  is 
that  of  Spaulding  v.  Inhabitants  of  Peabodyf  163  Mass.  129. 

We  are,  however,  unable  to  recognise  the  validity  of  the 
tc  ifloning  in  that  case.  We  are  unable  to  see  the  analogy 
between  the  city  of  Boston,  because  authorised  to  light  its 
fltreetSy  engaging  in  whale-fishing  to  procure  oil  for  that  pur- 
pose, or  the  other  supposed  cases,  and  the  generation  and 
supply  of  electricity* 

Electricity  ia  not'  a  commodity  which  can  be  bought  in 

Digitized  by  LjOOQ  IC 


222  City  of  Cbawfobdsvillb  v,  Bbaden.     [Indiana, 

the  markets,  and  transported  from  place  to  place,  like  oiL 
We  take  judicial  notice  of  the  laws  of  nature,  and  of  nature^*- 
powers  and  forces,  and  therefore  take  judicial  notice  of  thai 
which  is  known  as  electricity,  and  of  its  properties;  not,  of 
course,  of  the  various  methods  of  generating  and  transmittiof; 
or  using  it,  but  of  the  thing  itself,  and  of  its  nature.  As  in- 
many  other  cases,  here  the  judicial  presumption  outruns  the 
fact,  and  we  are  supposed  to  know,  and  to  take  judicial  notiee- 
of  more  than  we  can  in  fact  know  in  the  present  state  oC 
scientific  knowledge.  We  must  know,  however,  that  it  can* 
not  be  generated  and  transported  from  place  to  place  as  w» 
can  procure  and  transport  oil,  clothing,  etc.,  and  that  it  can- 
only  be  conveyed  from  the  place  where  it  is  generated  to  wh«re- 
it  is  needed  for  lighting  the  streets,  or  to  the  numerous  in- 
habitants of  a  city,  so  as  to  enable  them  to  use  it  as  a  general 
illuminant,  by  invoking  and  exercising  the  power  of  eminent 
domain. 

The  corporation  possessing,  as  it  does,  the  power  to  generate^ 
and  distribute  throughout  its  limits  electricity  for  the  ligbi-^ 
ing  of  its  streets  and  other  public  places,  we  can  see  no  good 
reason  why  it  may  not  also,  at  the  same  time,  furnish  it  to- 
the  inhabitants  to  light  their  residences  and  places  of  basi- 
ness.  To  do  so  is,  in  our  opinion,  a  legitimate  exercise  of  th» 
police  power  for  the  pre^'ervation  of  property  and  health.  It 
is  averred  in  the  complaint  that  the  light  which  the  city  pitK 
poses  to  furnish  for  individual  use  is  the  incandescent  ligbL 
Here,  again,  is  a  fact  of  which  we  are  authorized  to  take  judi- 
cial knowledge.  A  light  thus  produced  is  safer  to  propertj^ 
and  more  conducive  to  health  than  the  ordinary  light.  Pro* 
duced  by  the  heating  of  a  filament  of  carbon  to  the  point  of  in- 
candescence in  a  vacuum,  there  is  nothing  to  set  property  on- 
fire,  or  to  consume  the  oxygen  in  the  surrounding  air,  and  thna 
render  it  less  capable  of  sustaining  life  and  preserving  health. 

But  little  authority  has  been  cited  bearing  on  the  preciso 
question,  and  we  have  been  able  to  find  but  little.  The  case 
of  Mauldin  v.  Oily  Council  of  OranviUe,  83  S.  C.  1,  has  been 
cited  by  the  appellee.  That  was,  like  this,  a  suit  by  tax-pay- 
ers of  the  city  of  Granville  to  restrain  the  city  council  from^ 
purchasing  and  operating  an  electric-light  plant  to  light  tbe 
streets  and  public  buildings  of  the  city,  and  from  using  it  for 
lighting  private  residences.  In  that  case  the  court  saja: 
"  The  city  has  the  express  power  to  own  property,  and  it  also 
has  the  implied  right  to  light  the  city Considerinf^ 
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that  some  discretion  as  to  the  mode  and  manner  should  be 
allowed  the  municipality  in  carrying  out  the  conceded  power 
to  light  the  streets  of  the  city,  we  hold  that  the  purchase  of 
the  plant  was  not  uUra  tnres  and  void,  so  far  as  it  was  de- 
signed to  produce  electricity  suitable  for  and  used  in  lighting 
the  streets  and  public  buildings  of  the  city.''  The  court,  how- 
ever, denied  the  right  to  furnish  the  light  to  the  individual 
citizen,  on  the  ground  that  to  do  so  would  be  entering  into 
private  business  outside  of  the  scope  of  the  city  government. 
The  court  refers  to  the  lack  of  authority  on  the  precise  ques* 
tion,  and  that  it  is  largely  a  question  of  first  impression  with- 
out authority. 

The  case  of  Th(nn8on- Houston  Electric  Co.  v.  City  of  Newton^ 
42  Fed.  Rep.  723,  was  a  suit  to  enjoin  the  city  of  Newton  from 
purchasing  and  operating  an  electric-light  plant  and  furnish- 
ing the  light  to  the  inhabitants.  The  only  statutory  authority 
claimed  by  the  city  is  as  follows:  "  To  establish  and  maintain 
gas-works  or  electric-light  plants,  with  all  the  necessary  poles, 
wires,  burners,  and  other  requisites  of  said  gas-works  or  elec- 
tric-light plant":  Acts  22  Gen.  Assera.  Iowa,  16. 

It  will  be  observed  that  this  statute  does  not,  in  terms,  con- 
fer any  power  not,  in  our  opinion,  as  above  stated,  included 
among  the  implied  powers  of  municipal  corporations.  The 
court  says:  '*  It  is  also  urged  that  the  city  has  only  the  au- 
thority to  erect  an  electric  plant  for  the  purpose  of  lighting 
the  streets  and  public  places  of  the  city,  and  is  not  authorized 
to  furnish  lights  for  use  in  the  houses  and  stores  of  its  citi- 
zens  It  has  been  the  uniform  rule  that  a  city,  in  erect- 
ing gas-works  or  water-works,  is  not  limited  to  furnishing  gas 
or  water  for  use  only  upon  the  streets  and  other  public  places 
of  the  city,  but  may  furnish  the  same  for  private  use;  and  the 
statutes  of  Iowa  now  place  electric-light  plants  in  the  same 
category." 

The  case  of  Smith  v.  Nashville^  88  Tenn.  464,  is  also  in  point 
as  to  the  principle  involved.  The  charter  of  the  city  of  Nash- 
ville contained  the  following  in  its  enumeration  of  the  powers 
conferred  upon  the  city:  "  To  provide  the  city  with  water  by 
water-works,  within  or  beyond  the  boundaries  of  the  city,  and 
to  provide  for  the  prevention  and  extinguishment  of  fires,  and 
organize  and  establish  fire  companies." 

Acting  under  the  authority  thus  conferred,  the  city  estab- 
lished water-works,  and  in  addition  to  making  provision  for 
the  extinguishment  of  fires,  it  furnished  water  to  the  citizens. 

Digitized  by  LjOOQIC 


224  Cm  OF  Gbawfo&dbvillb  v.  Bbadset.     [IndiaDj^ 

The  right  to  do  this  was  disputed,  and  fbraied  the  priDcipal 
■abject  of  controversy.  The  court  saidf  Nothing  should  be 
«f  greater  concern  to  a  municipal  oodrporation  than  the  pres- 
ervation of  the  good  health  of  the  iuihabitants^  nothing  can 
be  more  conducive  to  that  end  than  a  regular  and  sufficient 
supply  of  wholesome  water,  which  common  ofoeervation  teaches 
all  men  can  be  farniahed^  in  a  populous  city,  only  through  tlie 
instrumentality  of  well-equipped  water- works.  Bence,  for  a 
city  to  meet  such  a  demand  is  to  perform  a  public  act  and 
confer  a  public  blessing.  It  is  not  a  strictly  governmental  or 
municipal  functico  which  every  municipality  is  under  legal 
obligation  to  assume  and  perform,  but  it  is  very  close  Hkin  to 
it|  and  should  always  be  recognized  aa  within  tlie  scope  of  its 

authority,  unlttis  excluded  by  some  positive  law It  is 

the  doing  of  an  aet  for  the  public  weal,  —  a  lending  of  corpo- 
rate property  to  a  public  use It  eannot  be  held  tliat 

the  city,  in  doing  so,  is  eirgagiAg  in  a  private  enterprise,  or 
performing  a  municipal  function  for  a  private  end." 

While  the  authorities,  od  the  precise  question,  are  meager, 
we  think  the  weight  of  authority,  as  well  as  of  reason,  tends 
to  sustain  the  right  of  the  municipality,  through  its  proper 
officers,  acting  in  the  exercise  of  a  sound  discretion,  to  furnish 
light  aa  well  aa  water  to  its  inhabitants,  not  only  in  its  public 
places,  hut  in  their  private  houses  and  places  of  business. 

An  additional  question  is  presented  and  discussed.  It  is 
ahown  hy  the  averments  of  the  complaint  that  such  action  as 
the  city  authorities  have  taken,  and  are  proposing  to  take,  is 
by  virtue  of  a  resolution  adopted  by  the  city  council,  and  not 
by  virtue  of  an  ordinance,  nnd  that  if  the  city  is  authorized  to 
erect  and  operate  an  electric-light  plant,  it  can  only  do  so  by 
virtue  of  an  ordinance  duly  enacted. 

In  so  far  as  the  city  derivea  any  authority  from  the  act  of 
March  3,  1883  (Elliott's  Supp.,  sees.  794  et  seq.),  it  is  autlior- 
ized  to  act  either  by  resolution  or  ordinauce;  bat  aside  from 
the  statute,  where  the  city  counsel  luis  power  to  a<^  in  a  given 
case,  and  its  charter  does  not  prescribe  the  manner  of  action, 
it  may  accomplish  its  purpose  by  resolution  as  well  as  by  or- 
dinance: Note  to  Robinson  v.  Mayor  etc.,  34  Am.  Dec.  625^ 
and  authorities  there  cited. 

The  court  erred  in  overruling  the  demurrer  to  the  com- 
plaint. The  cause  is  reversed,  at  tlie  costs  of  the  appt^llee, 
with  instructions  to  the  circuit  court  to  sustain  the  demurrer. 
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MnxicrrAL  CoRroRATToxft  — Oihsiul  A2n>  ^rxaiAL  Powxbs. -<^  Mumot« 
pal  corporation  posseMes,  ia  addition  to  the  powers  ipecifically  conferred 
upon  it  by  it^  charter^  such  farther  powers  as  are  necessarily  incideut  to  or 
uiay  be  fairly  inferred  from  those  powers,  including  all  that  are  essential  to 
the  declared  objects  of  its  existence:  Village  ^f  Carthage  y.  Frederick,  122 
K.  Y.  2(33;  19  Am.  St.  Re^  490.  A  general  power  granted  to  the  corpora- 
tion  tp  pass  all  ordinances  necessary,  f(^r  ^he  welfare  of  the  corporation  is 
qnalitied  and  restricted  by  those  other  clauses  and  provisions  of  the  charter 
which  specify  particular  purposes  for  which  ordlnauoet  may  be  passed:  See 
note  to  Robinaon  r.  Mayor  q/  FratJUin,  34  Am.  Deo.  G29.  Where  both  gen* 
cral  and  special  powers  are  granted  ))y  the  act  of  inoorporation*  the  power  to 
pass  by-laws  or  ordinances  relating  to  health  and  sanitary  matters  an<ler  the 
special  or  express  grant  can  only  be  exercised  in  the  cases  and  to  the  extent, 
as  respects  those  matters,  allowed  by  the  act:  Huesing  ▼.  Hoek  Island,  128  IlL 
465;  15  Am.  St.  Rep.  129.  See  further,  in  regard  to  this  subject,  the  note 
to  WUiianu  r.  CUizeM*  Railway  C0.,  4tnUt  p.  203. 

JiTDiGLU.  NoTXCi^  or  Wbat  Muvr  BE  Zakkx;  See  notes  to  Zanfear  r, 
MtMtier,  99  Am.  Dee.  653^7.  and  Ten^k  r^  State,  49  Am.  Rap.  201^7. 

HONICiriLIi  CoBFORATIOirs,  POWEB  OV,  VO  FmtSIlK  LdOHT.  —  lu  1490,  the 
Massachusetts  house  of  representatives  submitted  to  the  justioes  of  the 
supreme  oonrt  the  questioii  whether  it  was  withiu  the  constitutional  power 
of  tlie  legtslatnre  to  ooofer  upon  eittei  ahd  towas  witbin  the  oommon wealth 
the  pcfwer  te  mauufaetaure  g^  or'OleeHrio  >iigti4  fior  use  in  ihe  public  streets 
and  buildings,  and  to  roanufaotnre  gas  or  eleotrio  light  for  the  pnrpoee  of 
sell  Bg  the  same  to  its  own  citizens.  The  question  thi>s  propounded  did  not 
raise  quite  the  same  point  as  that  under  review  iu  the  priucipal  case,  bub 
as  the  opinion  of  tibe  justices  (wfaieh  will  be  found  in  150  Mass.  592)  in- 
volved the  determination  of  the  question  whether  the  Inrnishing  of  gas  and 
oleetrieiiy  for  illuminating  purpose's  is  a  *' public  service,"  it  is  plain  that,  the 
discussion  would  proceed  upon  lines  somewhat  similar  to  those  ioUowed  iu 
the  opinion  of  the  Indiana  court.  In  view  of  the  paucity  of  authorities  lU- 
rectly  in  pointy  some  extracts  from  the  opinion  of  the  Masaachosetts  judges 
may  with  advantage  be  given,  for  the  purpose  of  illustrating  the  subject. 
After  referring  to  the  impoesibility  of  defining  with  entire  accuracy  all  the 
. oharacteristics  which  distinguish  a  public  service  and  a  public  use  from  ser- 
vises  and  uses  which  are  private,  they  mention  with  approbation  the  statement 
in  LoweU  V.  Boston,  111  Mass.  454, 15  Am.  Rep.  39,  that  a  service,  to  be  public, 
must  affect  &e  inhabitants  "  as  a  community,  and  not  merely  as  individuals." 
Qu  this  ground  the  outlay  of  money  lor  the  purpose  of  protecting  the  property 
el  eitixens  from  fire  was,  in  the  early  case  of  AUen  v.  Taunton,  19  Pick.  485, 
held  to  be  properly  a  municipal  expense.  The  same  principle  applied  to  the 
maintenance  of  sewers  and  drains.  The  opinion  then  proceeds  as  follows: 
"The  fnmiihuig  of  water  for  cities  and  towns  for  domestic  use  a£fords  per- 
haps the  nearest  analogy  to  the  subject  we  are  considering.  It  was  long  ago 
declared  that  the  supply  of  a  large  number  of  inhabitants  with  pure  water 
is  a  public  purpose.  •  •  •  .  Water  cannot  ^dinarily  be  supplied  to  a  large 
city  or  town  from  ponds  or  streams  without  the  exercise  of  eminent  domain 
and  the  use  of  the  public  ways;  every  inhabitant  needs  water,  and  often  the 
only  practicable  method  of  obtaining  it  is  by  the  agency  of  corporations  or  of 
the  municipality.  ....  Artificial  light  is  not  perhaps  so  absolutely  neces- 
sary as  water,  but  it  is  necessary  f(»r  the  comfortable  living  of  every  person. 
Although  artificial  light  can  be  supplied  iu  other  ways  than  by  the  uae  of 
AIL  at  ^mr..  Vol.  XXX.  — 16 
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fM  or  electricity,  yet  the  nse  of  one  or  both  for  lighting  cities  and  thickly 
settled  towns  is  common,  and  has  been  fonnd  to  bo  of  great  convenience,  and 
it  is  practically  impossible  for  every  individual  to  manufacture  gas  or  elec- 
tricity for  himself.  If  gas  or  electricity  is  to  be  generally  used  in  a  city  or 
town,  it  must  be  furnished  by  private  companies  or  the  municipality,  and  it 
cannot  be  distributed  without  the  use  of  the  public  streets,  or  the  exercise  of 
the  right  of  eminent  domain.  It  is  not  necessarily  an  objection  to  a  public 
work  maintained  by  a  eity  or  town,  that  it  incidentally  benefits  some  iudi- 
▼iduals  more  than  others,  or  that,  from  the  place  of  residence,  or  for  other 
reasons,  every  inhabitant  of  the  city  or  town  cannot  use  it,  if  every  inhabitant 
who  is  so  situated  that  he  can  use  it  has  the  same  right  to  use  it  a?  the  other 
inhabitants.  It  must  often  be  a  question  of  kind  and  degree,  whether  the  pro- 
motion of  the  interests  of  many  individuals  in  the  same  community  consti- 
tutes a  public  service  or  not.  But,  in  general,  it  may  be  said  that  matters 
which  concern  the  welfare  and  convenience  of  all  the  inhabitants  of  a  city 
or  town,  and  cannot  be  snccessfully  dealt  with  without  the  aid  of  powers 
derived  from  the  legislature,  may  be  subjected  to  municipal  control,  when 
the  benefits  received  are  such  that  each  inhabitant  needs  them  and  may  par- 
ticipate in  them,  and  it  is  for  the  interest  of  each  inhabitant  that  others,  as 
well  as  himself,  sbonld  possess  and  enjoy  them."  It  will  be  observed  that 
the  ground  upon  which  the  power  of  the  legislature  to  authorize  a  municipal 
corporation  to  furnish  light  to  individual  citizens  is  here  based  is,  that  the 
service  Is  a  public  one.  There  would  seem  to  be  no  reason  why  this  doctrine 
should  not  be  applied  to  the  facts  under  review  in  the  principal  case.  The 
power  of  a  municipal  oorporation  to  "  light  streets,  alleys,  and  other  public 
plaoes"  might  fairly  be  construed  as  carrying  with  it  the  implied  power  to  sup- 
ply all  public  needs  in  regard  to  the  supply  of  light;  and  if  it  is  once  granted 
that  the  supply  of  light  to  private  oitixens  is  a  **  public  service,"  we  readily 
arrive  at  the  conclusion  of  the  court  in  the  principal  case.  So  far  as  the 
capacity  of  the  oorporation  for  supplying  the  light  is  concerned,  the  supply 
of  light  to  a  private  house  would,  according  to  the  principles  set  forth  in  the 
opinion  of  the  Massachusetts  justices,  be  no  less  a  *'  public  service  "  than  the 
supply  of  light  to  a  city  hall  or  a  court-house. 

A  CiTT  OAKNOT  AoooMPLisH  BT  AV  Ordir  that  whtch,  under  its  charter, 
ean  be  done  only  by  an  ordinance:  TretUan  v.  Coyle^  107  Mo.  194.  A  city 
eonncil  can  only  execute  power  conferred  upon  it  by  statute  in  the  way  in 
which  all  its  powers  are  executed  by  adopting  an  ordinance  prescribing  the 
officer  by  whom  and  the  manner  in  which  the  objects  of  the  law  should  be 
aooomplished:  Mayor  eie,  qf  BaUimore  v.  Porter,  18  Jdd.  284;  79  Am.  Dec. 
686;  ZoUmann  ▼.  San  FrancUeo,  20  CaL  96;  81  Am.  Dec  96.  A  power  con- 
ferred upon  a  city  council  "  to  erect  lamps  and  provide  for  lighting  the  city,*' 
and  "to  create,  alter,  and  extends  lamp  districts,"  was  held  to  require  the 
exercise  of  judgment  and  discretion,  and  not  proper  to  be  delegated  to  a 
committee  of  the  council,  so  that  the  determination  of  the  committee  should 
be  final,  either  as  to  establishing  new  lamps,  or  discontinuing  those  already 
established:  MbmeapolU  Oaa  Lighi  Oo.  ▼.  Jliimeopofit,  86  Minn.  ISa 
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Lamb  v.  Lamb. 

[ISO  Indiana,  273.] 
AimifUFnAi.  Contract  Procured  by  Fraud  Set  Aside  when.  —  Whsn 
an  intended  husband,  by  misrepresentatioD,  deception,  and  nndne  ad- 
vantage, frandnlently  indnces  his  intended  wife  to  execute  an  antenup- 
tial contract,  she  may,  after  the  marriage,  and  before  bis  death,  have 
•nch  contract  set  aside;  and  she  has  the  right  to  prove  his  misconduct 
after  marriage,  for  the  purpose  of  ahowing  that  her  act  in  bringing  the 
suit  was  not  premature. 

C.  L.  Jewett  and  H.  E.  Jewell^  for  the  appellant 

D,  O.  Anthony^  for  the  appellee. 

Elliott,  C.  J.  The  appellant  alleges  in  her  complaint  that 
ehe'and  the  appellee  entered  into  a  contract  of  marriage;  that 
the  appellee  obtained  a  controlling  influence  over  her,  and  se- 
eured  her  confidence;  that,  well  knowing  the  influence  he  pos- 
sessed over  her,  the  appellee  falsely  represented  to  her  ''  that 
in  order  to  satisfy  his  grown-up  sons  of  the  propriety  of  his 
marriage  to  her,  and  to  reconcile  them  thereto,  and  enable 
him  and  her  to  live  in  peace  after  their  marriage,  it  would  be 
necessary  for  them  to  execute  a  paper  which  would  satisfy 
the  defendant's  children,  but  that  the  paper  would  not  have 
the  efiect  to  deprive  her  of  any  of  her  rights  as  his  wife  or  as 
his  widow  ";  that,  ^'  notwithstanding  such  paper  to  be  so  exe- 
cuted by  them,  she  would  receive  more  than  twenty-three 
thousand  dollars  in  stocks,  moneys,  and  bonds";  that  ''in 
furtherance  of  his  fraudulent  design,  the  defendant  represented 
to  the  plaintiff  that  he  would  take  her  to  a  good  lawyer  in 
New  Albany,  who  would  act  for  her,  and  advise  her  in  the 
matter;  that  the  defendant  thereby  induced  her  to  go  to 
the  office  of  his  own  attorney  and  legal  adviser,  where,  in  the 
presence  of  the  defendant,  plaintiff  was  assured  that  the  paper 
was  all  right,  and  as  represented  by  the  defendant;  that  re- 
•  lying  upon  such  representations,  and  not  knowing  or  under- 
standing the  legal  effect  of  the  paper,  but  believing  that  it  was 
only  intended  to  satisfy  defendant's  children,  and  without  any 
intention  to  relinquish  her  rights,  the  plaintiff,  in  ignorance,  not 
only  of  the  legal  effect  of  such  paper,  but  also  of  the  contents 
thereof,  joined  the  defendant  in  the  execution,  in  duplicate,  of 
a  written  instrument,"  which  reads  thus:  "This  agreement, 
made  this  twenty-first  day  of  August,  1884,  between  Josiah 
Lamb  of  the  first  part,  and  Jane  Lamb  of  the  second,  witness- 
eth,  that  whereas  marriage  is  intended  to  be  had   between 
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the  parties,  and  whereas  the  party  of  the  first  part  is  the 
owner  of  large  real  and  personal  estate,  and  to  the  end  that 
distribution  of  his  said  estate  may  now  be  settled  so  far  as 
tlid  party  of.  the  second  part  is  concerned^  should  he  die.  firsi, 
—  now,  therefore,  in  consideration  of  the  payment  of  the  funi 
of  otie  dollar  by  th©  party  of  the  first  part  to  the  party  of  the 
second  part,  the  receipt  whereof  is  hereby  acknowledged,  and 
of  the  relinquishment  by  the  party  of  the  second  part  of  all 
her  rights,  title,  and  interest  in  and  to  the  estate,  real  and 
personal,  of  the  party  of  the  first  part,  allowed  by  law,  the 
party  of  the  first  part  hereby  agrees  to  give,  and  does  give,  to 
the  party  of  the  second  part,  to  have  and  hold  as  her  own 
iseparate  properiy^  absolutely,  out  of  the  efltate  of  the  party  of 
the  first  part,  should  she  survive  him,  the  following  personal 
property,"  The  instrument  concludes  with  a  description  of 
the  personal  property.  The  complaint,  after  setting  forth  the 
agreement  we  have  copied,  avers  that  the  property  described 
in  the  agreement  was  of  the  value  of  two  hundred  dollars,  and 
and  that  the  value  of  the  appellee's  personal  estate  was  more 
than  forty  thousand  dollars;  that  the  parties  miirried,  and  for 
a  time  lived  and  cohabited  as  husband  and  wife.  The  com- 
plaint contains  many  allegations  concerning  the  appellee's 
conduct  and  behavior  after  marriage,  but  these  we  regard  as 
at  present  immaterial,  since  the  immediate  question  is,  whether 
the  antenuptial  contract  is  voidable  upon  the  ground  of  fraud, 
and  the  appellee's  conduct  after  marriage  does  not  affect  that 
question.  We  shall,  however,  consider  the  effect  of  the  appel- 
lee's conduct  subsequent  to  marriage  at  another  place. 

If  the  only  fraud  on  the  part  of  the  appellee  was  in  mis- 
jiepiesenting  the  legal  effect  of  the  written  contract,  there 
4»ould  be  no  recovery  in  this  case  unless  the  situation  and  re- 
lationship of  the  parties  are  goch  as  to  take  the  case  out  of 
the  ordinary  rule.  It  is  established  law  that  where  parties 
deal  at  arm's-length  in  respect  to  ordinary  business  matters, 
the  false  representation  of  the  legal  effect  of  a  written  instru- 
ment will  not  constitute  fraud.  But  the  rule  that  the  false 
representation  of  the  legal  effect  of  a  written  instrument  will 
not  constitute  actionable  fraud  does  not,  by  any  meanfi,  apply 
to  all  cases;  on  the  contrary,  there  are  very  many  oases  over 
which  it  does  not  extend:  Townaend  v.  Cowlea^  31  Ala.  428; 
PeUr  V.  Wright,  6  Ind.  183;  Kline  v.  Kline,  57  Pa.  St  120;  98 
Am.  Deo.  206;  Rockafellow  v,  Newoonib,  57  III.  1^6.  The  ques- 
tion here  is,  whether  the  rule  extends  over  a  case  where  par- 
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ties  occupy  a  relationship  such  as  that  which  existed  between 
the  appelhint  and  the  appellee.  We  think  it  clear  that  it 
does  not.     . 

Bat  there  was  here  more  than  the  misrepresentation  of  the 
legal  effect  of  an  instrument:  there  was  deception,  and  undue 
advantage  was  taken  of  an  ignorant  woman  by  one  who  Iiad 
obtained  her  confidence.  There  was  deception  in  pretending 
to  take  the  woman  to  an  attorney  who  could  act  as  hf^r  adviser 
and  protect  her  Interests  as  his  client,  but  in  fact  taking  Ijer 
to  the  attorney  of  the  defendant,  who  was  under  a  duty  to 
him,  and  could  not  be  the  confidential  adviser  of  one  whose 
interests  were  adverse  to  his.  There  was  undue  advantage 
taken  in  putting  the  woman  off  with  property  so  grossly  dis- 
proportionate in  value  to  the  estate  of  her  intended  husband, 
and  in  violating  the  duty  the  defendant  waa  under  to  make 
no  untruthful  representations.  We  think  it  sufficient  to  quote 
the  statements  of  authors  of  good  standing,  without  collecting 
the  cases,  for  we  are  satisfied  that  they  correctly  state  the  law. 
One  of  these  statements  is  found  under  the  head  of ''Confi- 
dential Relations,"  and  is  this:  '*  Undue  influence  may  easily 
be  exercised  under  the  intimate  relation  created  by  an  engage- 
ment to  marry.  In  the  case,  e.  g ,  of  a  marriage  settlement 
of  the  intended  wife's  property,  drawn  up  by  the  intended 
husband,  it  is  the  duty  of  the  latter  to  explain  the  provisions 
of  the  deed  in  unmistakable  terms,  and  to  give  doe  opportu- 
nity to  the  lady  for  deliberation;  failing  which  she  may,  on  the 
huflband's  death,  if  not  before,  have  the  settlement  annulled. 
Again,  .if  a  woman  give  a  man  land  upon  a  promise  of  mar- 
riage, and  he  then  refuse  to  marry  her,  and  continue  to  hold 
the  land,  this  is  a  fraud  for  which  the  law  will  give  the  woman 
proper  relie£  So,  on-  the  other  hand,  if  a  man  should,  after 
much  solicitation  and  hesitancy,  convey  land  without  ade- 
quate pecuniary  consideration  to  a  woman  who  had  promised 
to  marry  him,  and  who  had  thereby  gained  great  influence 
over  him,  her  refusal  to  marry  him  would  afford  him  ground 
for  rescinding  the  conveyance":  1  Bigelow  on  Fraud,  351. 
Another  statement  of  the  law  is:  "Owing,  moreover,  to  the 
confidential  relation  which  subsists  between  the  parties,  an 
antenuptial  contract  which  appears  to  have  been  unfairly  pro- 
cured will  be  Bet  aside":  Schouler  on  Domestic  Relations, 
sec.  183. 

The  decision  in  the  case  of  McNutt  v.  McNutt,  116  Ind.  545, 
does  not  control  this  case,  nor  is  it  at  all  relevant,  except  upon 
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the  single  question  of  consideration.  In  that  case  no  element 
of  fraud  on  the  part  of  the  husband  entered  into  the  case  as 
there  considered  and  decided.  Here,  consideration  is  not  a 
controlling  element,  but  is  a  fact  to  be  considered,  in  connec* 
t.  Ml  with  other  facts,  upon  the  question  of  fraud. 

We  think  that  the  appellant  has  a  right  to  show  the  mis- 
conduct of  the  husband  after  marriage,  not  for  the  purpose 
of  showing  that  the  antenuptial  contract  was  procured  bj 
fraud, —  upon  that  question  it  exerts  no  influence  whatever,— 
but  for  the  purpose  of  showing  that  the  act  of  the  wife  in  bring- 
ing suit  was  not  premature. 

Judgment  reversed. 

ANTBifurriAL  OoNTRAOrs.  — The  relation  of  penone  betrothed  li  ooe  ol 
onboanded  confidence,  etpecimlly  on  the  part  of  the  woman.  Snch  penont 
oinnot  be  regarded  aa  in  the  aame  oategory  with  bnyert  and  aellert,  or  as 
dealing  with  each  other  at  armVleogth:  KBm  v.  KUm^  57  Pa.  St.  120;  98 
Am.  Dec  206.  Auteonptial  agreements  are  sererely  tcrutiniaed  by  the 
conrts;  and  owing  to  the  confidential  relations  of  the  parties,  it  seems  that 
the  presumption  is  against  their  validity,  and  that  the  bnrden  of  procrf  is  on 
the  husband  to  prove  the  perfect  fairness  of  the  transaction:  Pierce  v,  Pkne, 
71  N.  Y.  154;  27  Am.  Rep.  22,  and  note  (in  which  the  sUte  of  faota  was  not 
unlike  that  in  the  principal  case).  For  a  case  in  which  the  evidence  was  held 
sufficient  to  warrant  a  finding  that  an  intending  wife  wa«  induced  to  sign 
the  contract  by  a  fraudulent  misrepresentation  as  to  its  contents^  aee  Peadee 
V.  Peaslee^  147  Mass.  171.  So  where  a  widow  induced  a  man  to  marry  her  on 
her  oral  promise  that  the  proceeds  of  her  land  should  go  to  their  support 
after  marriage,  and  about  eighteen  months  after  the  marriage  delivered  to 
her  daughters  by  her  former  marriage  deeds  of  the  land,  for  the  consideration 
of  love  and  affection  only,  which  she  had  executed,  without  the  knowledge  or 
consent  of  her  husband,  just  on  the  eve  of  her  marriage^  it  wa«  held  that  the 
husband  might  maintain  an  action  during  the  life  of  the  wife  to  set  the  deeds 
aside:  Green  v.  Ot-een,  84  Kan.  740;  55  Aul  Rep.  S50.  For  two  caass  in 
which  it  was  held  that  the  wife  could  not  repudiate  an  antenuptial  settle- 
ment,  by  which  she  had  relinquished  all  her  futare  interest  in  his  estate 
see  Neely'e  Appeal,  124  Pa.  St  406;  10  Am.  8k  Re^  504|  Reefer's  T 
143  Pa.  St  386;  24  Am.  St  Rep.  657. 
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Backer  v.  Pynb. 

[130  iN' lAlfA.  .8i.) 

Falsb  Ri7rei«htation  A8  to  Fact  CoffTAiNSD  m  Public  Record  mat 
BK  Rblikd  upo!V.  —  A  false  representation  made  for  a  frandaleot  pnr. 
poae  may  be  relied  upon  by  the  party  to  whom  it  is  made,  althongh  the 
represeutatioQ  is  of  a  fact  contained  in  a  public  record. 

NoTicB  OF  Facts  Exhibited  in  Poblio  Rboord,  Parties  Bound  to  Take. 
—  Parties  are  bound,  in  the  absence  of  fraud,  to  take  notice  of  facts  ex* 
hibited  in  a  public  record. 

Subrogation,  Person  Who  Advances  Monet  to  Dtscraroe  Liens  En« 
TITLED  TO,  WHEN.  —  Where  «  debtor,  by  fraudulent  representations,  in- 
duces a  person  to  advance  money  to  pay  off  liens  on  the  debtor's  property 
to  redeem  the  debtor's  property  from  execution  sale,  and  to  release  a 
judirment  of  his  own  against  the  debtor  which  was  a  lien  on  the  debtor's 
property,  such  person  will,  as  aji^ainst  the  debtor,  be  subrogated  to  the 
rights  of  the  persons  whose  liens  his  money  discharged. 

Volunteer,  One  Who  Advances  Monet  to  Pat  off  Liens  u  not.  —  A 
person  who,  in  order  to  protect  his  own  interest,  advances  money  to  pay 
off  liens,  is  not  a  volunteer. 

LiE3f  Kept  Alive  where  Rquitt  Requires  It.  —  A  lien  will  be  kept  alive 
where  equity  requires  it,  and  the  parties  intended  that  it  should  not  be 
extinguished. 

SuBROG  \Tio?7,  Doctrine  or,  Afplioable,  though  Rcohts  of  Thibd  Per- 
sons Intervenis,  when.  —  Where  a  mortga^^ee,  induced  by  the  fraud- 
ulent representations  of  the  m  ^rtgagor  that  his  mortgage  would  thereby 
become  the  senior  lien,  pays  money  to  remove  prior  liens  on  the  prop- 
erty, he  is  entitled  to  be  subrogated  to  the  rights  of  the  holders  of  such 
prior  liens,  as  against  a  person  whose  lien  is  prior  to  the  lien  of  the 
mortgage,  but  junior  to  the  liens  satisfied. 

Redemption,  Last  Dat  for,  Falling  on  Sundat.  —  Where  the  last  day 
for  redemption  is  Sunday,  it  may  be  made  on  the  next  day. 

Computation  of  Time  within  Which  Redemption  oak  bb  Madb.  — 
In  computing  the  time  within  which  redemption  from  a  sheriff's  sale 
can  be  made,  the  day  of  the  sale  must  be  excluded. 

W,  Henning,  A.  OUchrist,  and  O.  A.  De  Bruler^  for  the  ap- 
pellant 

C  H.  Mason  and  S.  K.  Connor^  for  the  appellees. 

Elliott,  C.  J.  The  complaint  of  the  appellee  states  these 
material  facts:  On  the  twelfth  day  of  May,  1888,  the  appellee 
recovered  judgment  against  John  B.  Priedl  for  $1,307.  At 
the  time  the  judgment  was  recovered  there  were  several  other 
judgments  against  Friedl  prior  to  that  recovered  by  the  ap- 
pellee. One  of  the  prior  judgments  was  in  favor  of  John 
Richardt  On  this  judgment  an  execution  was  issued,  and 
the  real  estate  in  controversy  sold.  John  T.  Patrick  bought 
the  land  from  the  purchaser  at  the  sale  and  received  a  certid- 
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eate  from  the  sheriff.     On  the  twenty-second  day  of  June, 

1888,  Friedl  asked  the  appellee  to  assist  him  in  paying  the 
lien  acquired  by  Patrick,  and  fnlsely  and  fraudulently  repre- 
sented to  him  that  his  judgment  and  the  lien  of  Patrick  were 
the  only  liens  on  the  land,  except  a  judgment  in  favor  of 
Sarah  Cooper  and  one  in  favor  of  Joshua  H.  Grover.  The  ap- 
pellee consented  to  advance  the  money  required  to  redeem 
the  land  from  the  sale  made  to  Patrick  on  the  Richardt  judg- 
ment, and  Friedl  agreed  to  execute  a  mortgage  to  secure  the 
appellee.  The  money  was  advanced  and  the  mortgage  exe- 
cuted. The  land  was  redeemed  from  the  sale  made  to  Pat- 
rick on  the  Richardt  judgment,  and  Friedl  received  from  the 
clerk  a  certificate  of  redemption.  Relying  upon  the  represen- 
tations of  Friedl,  the  appellee  entered  satisfaction  of  the 
judgment  in  his  favor  against  Friedl.  He  received  no  con*' 
sideration  for  such  entry  of  satisfaction  except  the  promise, 
and  the  mortgage  executed  by  his  debtor.  After  the  entry  of 
satisfaction  the  appellee  learned  that  the  appellant  held  an 
unsatisfied  judgment  against  Friedl,  amounting  to  fifteen 
hundred  dollars.  The  appellant  claims  that  he  is  the  holder 
of  a  deed  from  the  sheriff  executed  pursuant  to  a  sale  made 
upon  his  judgment,  and  that  his  rights  and  interests  are  par- 
amount to  those  of  the  appellee.    On  the  tenth  day  of  June, 

1889,  the  redemption  was  made  from  the  sale  to  Patrick,  that 
day  of  the  week  being  Monday.  The  judgment  on  which  the 
sale  t<>  Patrick  was  made  was  rendered  on  the  third  day  of 
May,  1887;  the  Beilefield  judgment  was  rendered  on  the 
thirteenth  day  of  the  same  month;  the  appellant's  judgment 
was  rendered  on  the  eighth  day  of  July,  1887,  and  the  appel- 
lee's judgment  was  rendered  oa  the  twelfth  day  of  May,  1888. 

It  appears  from  our  synopsis  of  the  complaint  that  the  lien 
of  the  Richardt  judgment  is  the  paramount  one,  and  the  sale 
to  Patrick  the  senior  sale,  so  that  if  the  appellee  succeeded  to 
the  rights  of  Patrick  he  has  a  senior  lien;  and  if  he  has  such 
a  lien,  the  rights  of  the  appellant  ought,  in  equity  and  good 
conscience,  to  yield  to  his  senior  lien.  If  the  equities  of  the 
appellee  are  strong  enough  to  entitle  him  to  subrogation  as 
against  the  appellant,  equity  will  decree  subrogation,  and  re- 
move all  obstacles  to  its  effective  operation. 

If  the  question  were  confined  to  Friedl,  the  judgment  debtor, 
and  the  appellee,  the  case  would  be  entirely  free  from  diffi^ 
culty.  There  can  be  no  doubt  that  the  representations  of 
Friedl  were  fraudulent,  nor  can  there  be  any  doubt  that  the 
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appellee  had  a  right  to  reljr  on  them.  It  is  estahliehed  law 
that  a  false  representation  made  for  a  fraudulent  purpose  may 
be  relied  upon  by  the  party  to  whom  it  is  made,  although  the 
representation  is  of  a  fact  contained  in  a  public  record:  Cawp* 
bell  r.  Frankem,  65  Ind.  691;  DodgeY.  Po|)<?,  93  Ind.  480  (486); 
Ledbetter  r.  Davis,  121  Ind.  119;  Fisher  v.  TuUer,  122  Ind.  31 
(34);  Bristol  t.  Braidwood,  28  Mich.  191. 

If  the  appellee  and  the  judgment  debtor  were  here  the  only 
litigants,  we  should  not  have  the  slightest  hesitation  in  adjudg- 
ing that  as  the  false  representations  of  the  debtor  induced  the 
appellee  to  advance  the  money,  pay  the  liens,  redeem  the  prop- 
erty, and  satisfy  his  own  judgment,  the  latter  is  entitled  to 
subrogation  to  the  rights  of  the  persons  whose  liens  his  money 
went  to  pay:  Skaltuck  v.  Cox,  128  Ind.  293;  Lowrey  ▼.  Byers^ 
80  Ind.  443.  What  fraud  creates,  equity  will  destroy;  and  as 
the  fraud  of  the  debtor  is  the  only  obstacle  that  bars  the  ap- 
pellee's way  to  a  complete  right  under  his  mortgage,  equity 
would  destroy  that  obstacle,  if  the  author  of  the  fraud  were  the 
only  person  interested.  But  the  appellant  is  an  interested 
party,  and  he  is  not  connected  with  the  fraud  of  the  judgment 
debtor.  It  is  because  his  interests  are  involved,  and  not  be- 
cause those  of  the  debtor  are  affected,  that  the  case  is  one  of 
some  difficulty. 

The  appellant  possessed  rights  under  his  judgment,  and  of 
those  rights  the  appellee  was  chargeable  with  notice.  Parties 
are  bound,  in  the  absence  of  fraud,  to  take  notice  of  the  facts 
exhibited  in  a  public  record:  Taylor  v.  Morgan,  86  Ind.  295; 
Caley  v.  Morgan,  114  Ind.  350.  We  must  therefore  consider 
and  decide  this  case  upon  the  theory  that  the  appellee  had 
notice  of  the  rights  of  the  appellant,  in  so  far  as  they  were 
disclosed  by  the  record. 

The  rights  of  the  apx)ellant  under  his  judgment  were  subor- 
dinate to  those  of  the  holder  of  the  Patrick  claim,  so  that  if 
the  appellee  is  subrogated  to  the  rights  of  Patrick,  he  neces- 
sarily possesses  the  senior  right.  We  think  he  is  subrogated 
to  those  rights.  He  was  in  no  sense  a  volunteer;  for  he  had 
bis  own  judgment,  which  gave  him  an  interest  he  had  a 
right  to  protect,  and,  moreover,  he  advanced  money  to  pay  off 
liens  upon  the  faith  of  the  debtor's  representations.  The 
money  he  advanced  was  used  to  pay  off  liens,  and  it  was  their 
payment  that  lets  in  the  lien  of  the  appellant,  if  it  can  coiiie 
in  at  all.  If  the  sale  on  the  Richardt  judgment  had.  not  been 
Tacated,  it  would  have  completely  cut  off  all  junior  liens.     It 
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is  clear  that  there  was  a  right  to  pay  subsisting  liens,  that 
the  appellee  believed  that  he  was  protecting  his  own  interests 
by  paying  them,  and  that  there  was  no  intention  on  his  part 
to  extinguish  any  prior  lien,  so  as  to  let  in  junior  liens,  such 
ns  that  of  the  appellant.  If  the  prior  lien  is  not  extinguished, 
it  exists  in  some  person;  and  that  person  must  be  the  ap- 
pellee, for  he  advanced  the  money  which  paid  it,  but  he  did 
not  advance  it  to  extinguish  the  lien.  On  the  contrary,  he 
advanced  the  money  with  the  intention  of  protecting  an  in- 
terest that  he  had  a  right  to  protect,  and  his  equities  are  su- 
perior to  those  of  the  ap))ellant.  He  does  not  displace  or 
crowd  out  the  lien  of  the  appellant,  for  he  can  only  secure  the 
senior  lien  by  his  right  of  subrogation  to  the  lien  of  Patrick, 
which  is  the  paramount  one.  His  own  judgment  does  not 
mount  above  that  of  the  appellant  It  is  a  familiar  principle 
of  equity  jurisprudence  that  a  lien  will  be  kept  alive,  where 
equity  requires  it,  and  the  parties  intended  that  it  should  not 
be  extinguished:  Trooat  v.  Davis^  31  Ind.  34;  Hardon  v.  Do* 
herty,  109  Ind.  37;  Strohm  v.  Good,  113  Ind.  93;  EUton  t. 
Castor,  101  Ind.  426;  51  Am.  Rep.  754;  Hewitt  v.  Powers,  84 
Ind.  295;  Smith  v.  Ostermeyer^  68  Ind.  432;  Howe  v.  Woodruffs 
12  Ind.  214. 

The  doctrine  of  subrogation  is  applicable  here,  notwith- 
standing the  fact  that  the  rights  of  a  third  person  hava  inter- 
vened. Here  the  third  person  has  in  no  respect  changed  posi- 
tion; he  has  done  nothing  upon  the  faith  of  the  acts  performed 
by  the  party  who  invokes  the  doctrine  of  subrogation.  He  holds 
the  same  debt  and  the  same  security  that  he  held  before  the 
appellee  acted  in  the  matter.  His  claim  is,  that  be  occapiea 
a  better  position  than  he  would  have  done  had  there  been  no 
redemption  from  the  Patrick  sale.  He  asks  to  profit  by  the 
acts  of  another,  who  believed  that  he  was  protecting  his  own 
interests  and  preventing  the  sacrifice  of  property  by  advan* 
cing  money  to  his  embarrassed  debtor.  Clearly,  the  right  of 
subrogation  existed  as  against  the  debtor,  and  the  position  of 
the  appellant,  although  he  is  a  third  person,  is  not  such  as  to 
defeat  the  right:  Payne  ▼.  Hathaway,  3  Vt.  212.  The  money 
was  paid  by  the  appellee  under  the  belief  that  his  mortgage 
became  the  senior  lien,  and  he  is  entitled  to  seize  whatever 
Hens  he  paid  that  will  protect  him  from  the  claims  of  persons 
whose  liens  are  junior  to  those  he  paid:  Sidener  v.  Pavey,  77 
Ind.  241;  Johnson  v.  Barrett,  117  Ind.  551;  10  Am.  St.  Rep. 
S3;  Morrow  v.  United  States  etc.  Co.,  96  Ind.  21;  Bodkin  v. 


Digitized  by  LjOOQIC 


l^t$o.  16'd2.]  Backer  v.  Pynk.  235 

Merit,  102  Ind.  293;  Weiss  v.  Guerineau,  109  Ind.  438;  Cock- 
rum  V.  Wjfif,  122  Ind.  372;  Erwin  v.  Acker,  126  Ind.  133. 
The  appellee  did  not  therefore  redeem  simply  as  a  judgment 
creditor  or  mortgagee,  but  in  the  capacity  of  owner;  for  the 
advancement  of  the  money  to  the  owner  for  that  specific  pur- 
pose, and  the  use  of  it  for  tliat  purpose  by  him,  entitle  the 
appellee  to  full  subrogation  to  his  rights.  But  having  re- 
deemed, all  his  rights  as  a  lien-holder  attach,  and  may  be  en* 
forced.  The  redemption,  it  is  true,  was  directly  made  by  the 
judgment  debtor,  but  it  was  made  with  the  money  advanced 
to  him  by  the  appellee  for  that  purpose,  and  one  of  the  prin- 
cipal reasons  for  advancing  the  money  was  to  give  seniority 
to  the  appellee's  mortgage,  so  that  the  redemption  inured  to 
the  benefit  of  the  appellee.  The  authorities  to  which  we  have 
referred  sustain  this  conclusion,  and  it  is  sustained  by  other 
decisions.  It  is  sustained  by  the  cases  which  hold  that  where 
money  is  loaned  to  an  infant,  and  he  uses  it  in  buying  neces- 
saries, the  lender  is  subrogated  to  the  rights  of  the  seller  of 
these  articles:  Pace  v.  Sanders^  60  Ind.  310;  Connv,  Co&um, 
7  N.  H.  368;  26  Am.  Dec.  746.  It  is  sustained  by  the  cases 
which  hold  that  where  a  party  is  compelled  to  pay  a  bond 
executed  by  an  officer,  he  is  subrogated  to  the  rights  of  the 
state  or  nation  to  whom  the  bond  was  executed:  Hunter  v. 
United  States,  6  Pet.  173;  Robertson  v.  Trigg,  32  Gratt.  76.  It 
is  sustained  by  the  many  cases  which  hold  that  where  one 
pays  off  a  senior  mortgage  upon  a  representation  of  the  mort- 
gagor that  it  is  the  only  lien  on  the  land,  he  is  entitled  to  sub- 
rogation to  the  rights  of  the  mortgagee:  Sidener  v.  Pavey,  77 
Ind.  241,  and  authorities  cited. 

The  complaint  states  facts  entitling  the  plaintiff  to  some 
relief,  and  such  a  complaint  is  good  against  a  demurrer,  so 
that  we  need  not  inquire  whether  it  does  or  does  not  entitle 
the  appellee  to  all  the  relief  prayed:  Bayless  y.  Olenn^  72 
lud.  5. 

Counsel  on  both  sides  assume  that  the  question  as  to  the 
correctness  of  the  ruling  denying  a  new  trial  is  before  us,  and 
we  shall  so  treat  it,  although  it  very  clearly  appears  from  the 
assignment  of  errors  that  no  such  question  is  presented. 

The  only  point  that  we  need  give  attention  in  considering 
the  ruling  denying  the  motion  for  a  new  trial  is  that  made 
by  appellant's  counsel  as  to  the  rule  for  computing  the  time 
for  redemption.  Their  contention  is,  that  as  the  sale  was 
made  on  the  ninth  day  of  June,  1888,  and  the  money  was  paid 
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to  the  clerk  and  a  right  to  redeem  asserted  on  the  tenth  day 
of  June,  1889,  the  attempt  was  ineffective.  As  the  ninth 
day  of  June,  1889,  fell  on  Sunday,  the  redemption  was  well 
made  on  the  Monday  following,  provided  a  redemption  on 
Sunday,  the  9th,  woald  bare  been  effective.  Where  the  last 
day  for  redemption  is  Sunday,  it  may  be  made  on  the  next 
day:  Rev.  Btats.  1881,  sec.  1280;  Hogua  v.  McClintock,  76 
Ind.  205. 

It  is  contended,  however,  that  the  year  for  redemption  ex- 
pired on  the  eighth  day  of  June,  1889,  and  that  a  redemption 
on  the  ninth  day  of  that  month  would  not  have  been  suffi- 
cient. We  think  it  clear  that  the  statutory  rule  for  the  com- 
putation of  time  governs  the  ease,  and  under  that  rule  the  day 
of  the  sale  must  be  excluded.  Our  decisions  have  applied  the 
rule  to  all  cases  affecting  matters  of  statutory  procedure:  State 
V.  Thom^  28  Ind.  306;  Toivell  v.  HoUweg,  81  Ind.  154;  English 
V.  Dickej^y  128  Ind.  174.  The  decision  in  Liggett  v.  Firestonf, 
96  Ind.  260,  was  not  directed  to  the  question  of  the  rule  lor 
the  computation  of  time;  the  only  question  there  decided  wa^ 
that  the  year  for  redemption  did  not  begin  to  run  until  the 
payment  of  the  bid  by  the  purchaser  at  the  sheriff's  sale. 
What  was  there  said  is  to  be  understood  as  addressed  to  the 
question  there  under  investigation,  and  thus  understood,  it 
does  not  affect  the  question  here  under  consideration. 

Judgment  affirmed. 

Rkcokm  —  Partus  Charged  wfth  Facts  Contaikbd  nr.  —  One  par- 
obasing  land  is  charged  with .  constructive  notice  of  such  entries  in  the 
reception-book  or  index  in  the  registrar's  office  as  are  by  law  reqaired  to  be 
made:  Ahem  v.  Freeman,  46  Minn.  156;  24  Am.  St.  Rep.  206.  A  reconled 
judgment  concerning  land  is  notice  to  subsequent  purchasers,  in  the  absence 
of  frand  or  misrepresentation,  and  equity  will  not  relieve  against  negligenoe 
in  failing  to  examine  the  record:  Bunn  v.  Lindsay,  95  Mo.  250;  6  Am.  Si. 
Rep.  43.  Purchasers  of  land  are  deemed  to  have  notice  of  every  fact  dis> 
closed  by  the  record  affecting  their  title,  and  every  other  fact  which  an 
inquiry  suggested  by  the  record  would  have  led  up  to:  MePherson  v.  Ifo  inn, 
ie7'N.y.  S16;  1  Am.  Bt.  Rep.  826,  and  note;  Knappr.  Bailey,  79  Mci  I.«~: 
1  Am.  St»  Rep.  295»  and  note;  Cradg  ▼•  Leiper,  2  Yerg.  193;  24  Ain.  I>«^ 
479.  For  a  full  discussion  of  implied  or  constructive  notice,  see  uoie  to- 
Parher  v.  Conner,  45  Am.  Rep.  184. 

Subrogation  —  Who  Entitled  T6.  —  Mortocagees  discharging  a  pre- 
existing lien  on  the  mortgaged  premises  are  entitled  to  be  subrogated  thereto^ 
if  they  acted  in  good  faith:  Spaaldiwf  v.  Harvry,  129  Ind.  106;  28  Am.  8t. 
Rep.  176.  A  creditor  who,  in  order  to  preserve  his  own  security,  is  c«»m- 
pelled  to  pay  a  prior  lien  held  by  another  creditor  will  be  subrogated  to  the 
rights  of  such  creditor  to  the  extent  neceaaary  for  his  own  protection:  Rry- 
bum  V.  MitcheU,  10(3  Mo.  365;  27  Am.  St.  Rep.  350,  and  note.     When  one 
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I»erton  dischaiigM  jui  obligatloA  whiob  primaril/  resit  upon  uiother«,h« 
■hoald  be  snbrogAUd  to  t|ie  place  of  tb«  injured  party  or  tb«  ar«ditor  in 
mpeot  to  the  party  who  ia  primarily  liable:  Began  t.  New  York  tie.  R,  R. 
Oa,  60  Conn.  124;  25  Am.  8t  &ep.  308^  and  note;  JohuMon  v.  BarreU,  117 
iad.  551;  10  Am.  St  Rep.  83,  and  note. 

8tBiioOATio«-*-Muti  VoLUNTSKR  MOV  Bmtitlbd  TO. — To  jnetifj  tke 
application  of  the  doctriao  of  eabrogation,  the  penon  paying  a  debt  for 
whioh  anothor  ia  primarily  liable  mnat  hare  aeted  nnder  the  oompnbion  of 
•aWng  himaelf  fiom  leM»  and  not  aa  a  mere  volunteer:  Opp  t.  Ward^  185 
lad.  241;  21  Am.  St  Rep.  220,  and  note;  MoBier'»  Appeal,  56  Pa.  St  76;  93 
Am.  Dea  7d^  aad  note;  Bmm  w.  Ut^d^if,  05  Mo.  250;  6  Am.  St  Rep.  48. 


Lniis — Whsh  BlxPT  Aliyb.  —  A  lien  will  be  kept  alive  nader  some  cir« 
eomsteaeea,  in  layiir  of  one  who  haa  paid  the  lien -holder,  althongh  the  latter 
hae  eatiafied  and  ditoharged  it  of  reoord;  bat  where  the  eqaity  ia  a  latent 
eoe,  the  Uen  will  not  bo  kept  alive,  to  the  projudioe  of  a  aubeeqaent  boma  ide 
purohaaer:  Richard*  v.  Oriffith^  92  Cal.  49:>;  27  Am.  St  Rep.  156. 

RKScimiov  —  OoMTUTATiOK  OF  TiMB  FUR.  —  If  the  day  of  the  mouth 
OD  which  the  right  to  redeem  from  a  tax  sale  falU  on  Sunday,  it  ehould  not 
be  oompnted,  and  the  owner  should  be  allowed  all  of  the  following  Monday 
m  which  to  rodemi:  Oa^e  v.  Dana,  129  III  236;  16  Am.  8t  Rep.  260.  To 
theMmaefiootk  8M//idb  V.  ^e^ton,  45  Kaii.  47;  23  Am.  St  Rep.  709. 
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PowBE  09  Attorhbt  TO  AasioN  Judgment  nkbd  vot  bi  Rboordbd.  — 
The  statute  requiring  a  power  of  attorney  to  bo  recorded  does  not  apply 
to  a  power  to  assign  jndgmenta. 

Lddi  or  JumM KKT  Paib  off  Kbpt  Alitb  bt  EQamr  whbk.  —  When 
the  purchaser  of  land  pays  off  a  judgment  for  which  he  is  not  lial>le, 
with  the  manifest  intention  to  keep  the  lien  thereof  alive,  equity  will 
preaerve  it  for  his  protection  and  use  for  equitable  purpoees. 

Ubhobb.  —  Dootbibb  of,  not  Apflicablk  against  Pbrson  Patimq  Debt 
FOB.  Whioh  Hb  is  mot  Liable.  -« The  technical  doctrine  of  merger 
can.Dot  be  applied  against  a  person  not  liable  for  a  debt,  who  pays  it  off 
to  protect  property  acquired  from  the  person  primarily  liable. 

Ubbobh  hot  Pbbvbntbd,  where  Fraud  or  Wrong  would  Result.  — 
Merger  is  never  prevented  when  fraud  or  wrong  would  result  if  it  were 
defeated.  If  a  legal  rule  secures  justice,  equity  does  nothing  to  defeat 
its  operation,  but  gives  it  complete  and  effective  force. 

Sheriff's  Sale — Land  Retained  bt  Debtor  to  be  Sold  bbforx  That 
Alixnbd.  — Land  subject  to  the  lien  of  a  judgment  must  be  sold  in  the 
inverse  order  of  Its  alienation,  commencing  with  that  remaining  in  the 
Jodgment  debtor,  and  going  next  to  that  last  sold  by  him,  and  one  who 
has  pnrohaaed  land  from  the  judgment  debtor  while  it  was  subject  to 
the  lien  of  the  judgment  may,  by  a  timejy  and  appropriate  application 
to  a  court  of  equity,  compel  the  sheriff  to  first  sell  the  land  remaining 
in  the  hands  of  the  debtor  and  the  lands  sold  by  him  in  the  inverse 
•Pdar  of  tbenr  «aliu ' 
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SATZBFAOROH  OV   JuDGMKVT,   EmST  or,  EqUIVALBNT  to  PATKllfT  WBRN. 

^-  Where  a  judgment  creditor  bays  at  hia  own  sale,  his  entry  of  satis* 
faction  of  the  judgment  is  equivalent  to  payment  in  money. 
Sali  oir  Satisfied  Jitdqmsxt  Void.  —  A  sheriff's  sale  upon  a  satisfied 
judgment  is  Yoid. 

JUDOMBNT    CRBDITOa    BUTIHO    AT    HI8   OWV    SaLM    KOT    BoNA    FiDX    PuA- 

OHASSR.  —  A  judgment  creditor  who  purchases  at  his  own  sale  is  charge* 
able  with  notice  of  all  irregularities,  for  he  is  not  a  honaftde  purchaser. 

8HBRIFr*8  SaLB    MbRBLT    IrRBOULAR  not  Ck)LLATERALLT    AtTAOKABLR.  — 

A  sheriff's  sale  which  is  merely  irregular  cannot  be  attacked  collaterally. 

Lbyt»  how  Far  Satisvaotioii  or  Judqhbnt.  ~  A  levy  is  prima  fcicie  a 
satisfaction  of  the  judgment  to  the  extent  of  the  value  of  the  property 
levied  upon. 

Judombnt  BxrnrouuHBD  bt  Salb  whbn.  — The  sale  of  land  under  execu- 
tion and  the  payment  of  the  bid,  when  it  is  sufficient  to  satisfy  tbo 
amount  due,  extinguish  the  judgment. 

B.  F.  Ibaeh,  B.  M.  Cobb,  and  C.  TF.  Watkins,  for  the  appel- 
lant 

/.  B.  Kenner  and  U.  8.  Lesh^  for  the  appellees. 

Elliott,  C.  J.  The  appellant  alleges  in  his  complaint  that 
on  the  fifteenth  day  of  April,  1876,  Milton  Hendrix  rejovert'd 
a  judgment  against  the  appellee  Lucas  for  $917,  in  the  Hunt- 
ington  circuit  court;  that  Lucas  was  then  the  owner  of  three 
parcels  of  land  situate  in  Huntington  County,  and  descriheil 
in  the  complaint;  that  one  of  the  parcels  was  of  the  value  cf 
four  hundred  dollars;  that  Lucas  sold  it  to  Henrv  Keint^: 
that  the  other  parcel  was  of  the  value  of  twelve  hundred  do!- 
lars;  that  Lucas  sold  to  the  appellee  Morgan  the  second  «>r 
the  parcels  of  land  for  one  thousand  dollars;  that  the  tinri 
parcel  of  land  was  of  the  value  of  fifteen  hundred  dollars,  an  i 
was  sold  to  John  Edgar;  that  the  judgment  in  favor  of  H*'n- 
drix  was  a  lien  upon  all  of  the  several  parcels  of  land.  'J'li  • 
complaint  further  alleges  that  after  Morgan  purchased  of 
Lucas  the  second  parcel  of  land,  Lucas  became  the  owner  of 
another  parcel;  that  this  last  or  fourth  parcel  was  purchaf^*-  i 
from  Lucas  by  the  appellant;  that  the  appellant  paid  the  fnil 
value  of  the  land,  and  received  a  warranty  deed  therefor;  that 
at  the  time  of  his  purchase  of  the  fourth  parcel  of  land  froii> 
Lucas  the  appellant  had  no  actual  notice  or  knowledge  of  the 
existence  of  the  Hendrix  judgment;  that  Lucas  was,  at  the 
time  of  the  appellant's  purchase,  the  owner  of  personal  proi>- 
erty  of  the  value  of  two  thousand  dollars,  and  real  property  of 
the  value  of  two  thousand  dollars;  that  all  of  this  property 
•'Jte  g'tra*^  ^**^  Huntincrton  County  and  subject  to  execation. 
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It  IB  also  alleged  in  the  complaint  that  Lucas  became  the 
owner  of  another  parcel  of  land  before  the  sale  to  the  appel- 
lant;  that  the  land  of  which  he  became  the  owner  was  sold 
by  Lucas  since  the  appellant  became  the  owner  of  the  fourth 
parcel  of  land ;  that  on  the  seventh  day  of  October,  1880,  John 
Morgan  paid  the  Hendrix  judgment;  that  *' Morgan  attempted 
to  take  an  assignment  of  the  judgment,  which  attempt  was 
made  in  the  order-book  by  one  L.  P.  Milligan  under  and  by 
virtue  of  a  pretended  power  of  attorney,  which  power  of  attor- 
ney was  never  recorded";  that  on  the  third  day  of  April, 
1880,  Hendrix  caused  an  execution  to  be  issued  on  his  judg* 
ment;  that  the  sheriff  levied  the  execution,  but  returned  it  with- 
out a  sale,  and  a  venditioni  exponas  was  issued;  that  a  sale  was 
made  of  the  lands  on  this  last  writ,  and  the  lands  purchased 
by  Morgan;  that  he  entered  satisfaction  on  the  record  of  the 
judgment  assigned  to  him.  It  is  still  further  alleged  in  the 
complaint  that  the  appellant  had  no  notice  of  the  judgment 
or  the  proceedings  thereunder  until  after  the  sale;  that  be 
then  examined  the  records,  and  found  that  the  judgment  bad 
been  entered  satisfied;  that  the  writ  on  which  the  sale  was 
made  was  issued  with  the  entry  of  satisfaction  uncanceled, 
and  without  any  disposition  of  the  property  levied  upon  under 
the  former  writs,  or  any  order  vacating  the  first  sale;  that  the 
appellant  had  no  notice  of  the  last  sale  until  long  after  it  was 
made. 

The  position  first  assumed  by  counsel  is,  that  the  assign- 
ment of  the  judgment  by  Milligan,  the  attorney  in  fact  of  the 
original  judgment  creditor,  was  ineffective  because  the  power 
of  attorney  was  not  recorded.  There  is  no  strength  in  this 
position.  If,  as  the  complaint  tacitly  concedes,  Milligan  was 
the  attorney  in  fact  of  the  judgment  creditor,  the  assignment 
is  not  ineffective  merely  because  the  instrument  investing  the 
attorney  with  authority  was  not  recorded.  The  statute  re- 
quiring a  power  of  attorney  to  be  recorded  does  not  apply  to 
a  power  to  assign  judgments. 

A  more  serious  question  than  that  disposed  of  arises  on  the 
contention  that  Morgan  paid  the  judgment.  The  complaint 
avers  that  he  did  pay  it,  but  it  also  shows  that  he  took  an  as- 
signment of  it.  We  think  it  quite  clear  that  if  Morgan  had 
extinguished  the  judgment  by  payment,  he  could  not  use  it  to 
the  injury  of  the  appellant,  as  the  latter  had  a  right  in  equity 
to  have  the  other  property  of  the  judgment  debtor  first  sub- 
jected to  the  payment  of  the  judgment  lien.     As  Morgan  was 
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not  priflxiArHy  Hable  for  the  judgment,  und*  m  be  did  take  an 
asBignineDt  of  the  judgnient,  the  oancluBion  required  by  the 
authodtieaiB,  that  be  di4  uot  extinguish  the  judgment,  It  ia 
settled  beyood  coatrorerfiy  that  where  the  purchaser  of  land 
paydoff  a  Judgment  for  which  he  is  not  liablii,  and  there  is  an 
intention  manifested  to  keep  the  lien  alive,  equity  will  pre- 
serve it  for  his  protection  and  use  for  equitable  purposes: 
TroQii  V.  Daim,  31  Ind.  34;  ffcmlon  v.  DoheHy,  109  Ind,  37; 
a^vftrnv.  Good.,  113  Ind.  d^;  Ekton  v.  Castor,  101  Ind.  426; 
81  Ain.  Rep.  764;  Hetritt  v.  Pcrwers,  84  Ind.  295;  Lowrey  v. 
Byers,  80  Ind.  443;  SmUh  v.  O^iermeyer,  68  Ind.  432;  Howe  v. 
Woodmjf^  12  Ind,  214;  Bai^nei  ¥•  Molt,  64  N.  Y.  397;  21  Am. 
Bep.'tf25.  We  hold,  upon  this  point,  that  the  payment  did 
aet  esctinguisb  the  lien  of  the  judgment;  but  whether  equity 
will  Buffer  Morgan  to  use  it  to  the  injury  of  the  appellant  is 
quite  another  question.  That  question  we  will  presently  con- 
sider. All  we  do  now  is  to  adjudge  that  there  was  no  com- 
plete or  absolute  extinguishment  of  the  judgment.  In  holding 
this  we  necessarily  afiQrm  that  the  case  is  not  within  the  rule, 
that  where  one  pays  off  a  judgment  for  which  he  wais  primarily 
liable,  the  judgment  is  extinguished. 

The  authorities  to  which  we  have  referred  conclusively 
answer  the  appellant's  contention  that  as  Morgan  was  the 
owner  of  the  &e,  the  lien  of  the  judgment  was  merged  when 
he  acquired  it  by  assignment.  It  is  a  settled  principle  of 
equity  jurisprudence  that  the  technical  doctrine  of  merger  can- 
not be  applied  against  a  party  not  liable  for  a  debt,  who  pays 
it  off  to  protect  property  acquired  from  the  person  primarily 
liable.  The  intention  and  the  situation  of  Morgan  prevented 
a  oompiete  and  absolute  merger,  and  kept  the  lien  of  the  judg- 
ment alive  in  his  favor  for  equitable  use:  2  Pomeroy's  £q. 
Jur.,  sees.  791,  792,  797. 

The  remaining  question  upon  this  branch  of  the  case  would 
be  one  of  much  difficulty  if  it  were  not  settled  by  a  former  de- 
cision. Qranting  that  there  was  no  complete  extinguishment 
of  the  judgment  either  by  payment  or  by  merger,  there  yet  re- 
mains the  question,  Can  Morgan  so  use  the  judgment  lien  as 
to  subject  the  land  of  the  appellant  to  sale  to  satisfy  it  ?  As 
the  initial  step  in  the  discussion,  we  state,  as  a  fundamental 
principle,  that  merger  is  never  prevented  when  fraud  or  wrong 
wonld  result  if  it  were  defeated:  Worthington  v.  Morgan,  16 
Sim.  647;  H^UchiiM  v.  Carleion,  19  N.  H.  487;  McOiven  v. 
Wheeloek^  7  Barb.  22.     This  is  a  just  principle,  and  adherence 

Digitized  by  LjOOQ  IC 


Feb.  1892.]  Boos  v.  Mobgav.  S41 

to  it  is  required  by  considerations  of  consistency  as  well  as 
considerations  of  justice.  A  legal  rule  stands,  unless  con- 
fronted by  a  superior  equity.  If  a  legal  rule  will  secure  jus- 
tice, equity  will  do  nothing  to  defeat  its  operation,  but,  on  the 
contrary,  will  do  all  in  its  power  to  give  it  complete  and  effect- 
ive force.  If,  therefore,  it  is  not  equitable  to  defeat  merger 
against  the  appellant,  as  to  him  equity  will  give  the  legal  doc- 
trine full  sway,  although  as  to  others  it  may  interpose  to  break 
down  the  rule  of  the  law.  Whether  the  appellant  is  in  such 
a  situation  as  to  ask  equity  to  allow  the  legal  rule  to  take  its 
course,  we  will  hereafter  determine  and  declare.  Another 
matter  demands  consideration  before  examining  the  question 
of  the  influence  exerted  by  the  positioh  which  the  appellant 
occupies,  and  that  is  this:  Morgan  must  rely  entirely  upon 
equity  to  prevent  a  merger  as  against  the  appellant,  and  if 
what  he  asks  is  unconscionable,  equity  will  not  lend  him  a 
helping  hand.  Equity  keeps  the  judgment  alive  only  that 
it  may  be  used  by  him  for  an  equitable  purpose.  He  cannot, 
therefore,  succeed  upon  equitable  principles,  unless  his  case 
is  one  in  which  good  oonscience  requires  that  a  legal  rule  be 
broken  for  his  benefit,  and  the  judgment  kept  alive  in  further* 
ance  of  justice.  The  legal  rule  is  against  him,  and  only  equity 
can  relieve  him.  His  appeal  is  to  a  court  of  conscience,  and 
it  will  be  fruitless  if  his  case  is  tainted  by  fraud  or  wrong: 
KUU  V.  WiUo9i,  130  Ind.  492.  While  it  may  be  true  that 
there  is  no  complete  merger  under  the  legal  rule,  it  does  not 
follow  that  the  judgment  will  be  kept  alive  for  an  inequitable 
purpose. 

We  come  now  to  the  question.  What  is  the  equity  of  the 
situation?  If  it  is  with  Morgan,  the  appellant  must  fail;  if 
against  him,  the  legal  rule  must,  if  we  adhere  to  principle 
and  do  not  yield  to  the  former  decision,  prevail,  and  the 
appellant  succeed.  Aj^llees'  counsel  say:  *' A  sale  of  one 
tract  of  land  is  not  invalid,  notwithstanding  one  who  was  a 
later  purchaser  might  have  an  order  in  equity  for  a  sale 
in  the  inverse  order  had  he  properly  applied  for  the  same." 
They  cite  Sanaberry  v.  Ziord,  82  Ind.  521.  It  seems  clear  that 
the  assertion  of  counsel,  if  it  correctiy  states  the  rule,  proves 
that  their  client  is  in  no  situation  to  invoke  the  aid  of  equity 
to  overthrow  a  rule  of  law  for  his  benefit,  against  one  possess- 
ing such  equities  as  the  appellant  possesses.  .  In  the  case  to 
which  counsel  refer  it  was  said:  '^  It  is  presumed  to  be  the 
duty  of  the  judgment  debtor,  as  between  himself  and  his  ven« 
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dee,  to  pay  the  judgment,  and  if  be  retains  any  of  the  property 
encumbered  by  it,  a  coart  of  equity  will,  without  impairing 
the  lien,  require  the  judgment  creditor  to  first  exhaust  the 
property  held  by  the  debtor  so  as  to  protect  his  yendee." 
This  doctrine  is  strongly  against  the  appellee  Morgan,  for  he 
is  here  asking  the  aid  of  equity  to  break  a  legal  rule,  while  he 
is  himself  seeking  to  do  what  equity  condemns,  inasmach  as 
he  is  asking  ^uity  to  assist  him,  while  he  is  at  the  same 
time  seeking  to  break  down  the  equitable  doctrine  that  prop- 
erty shall  be  sold  in  the  inverse  order,  commencing  with  that 
remaining  in  the  judgment  debtor,  and  going  next  to  the 
property  last  sold  by  the  debtor. 

The  rule  that  a  purchaser  of  land  may,  by  a  timely  and 
appropriate  application  to  a  court  of  equity,  have  lands  re- 
maining in  the  debtor  first  sold,  and  lands  sold  in  the  inverse 
order  of  their  sale  by  the  debtor,  is  a  familiar  and  well-estab- 
lished one:  Richey  ▼.  Merriti^  108  Ind.  347;  RUter  ▼.  Co$t,  99 
Ind.  80;  Caley  v.  Morgan,  114  Ind.  350;  12  Am.  &  Eng.  Ency. 
of  Law,  216,  note  1.  But  the  case  of  Caley  v.  Morgan^  114 
Ind.  350,  while  fully  recognizing  the  principle  stated  by  us, 
adjudged  that  it  is  not  applicable  to  such  a  case  as  this,  for 
the  reason  that  the  owner  of  the  land  did  not  ask  the  assist- 
ance of  a  court  of  equity  before  the  sale.  The  decision  in 
that  case,  although  not  directly  conclusive,  because  the  par- 
ties here  are  not  the  same  as  in  that  case,  most,  as  we  sup- 
pose, be  regarded  as  decisive  of  the  question  here  under 
immediate  mention,  inasmuch  as  the  judgment  there  in- 
volved, and  the  questions  there  under  discussion,  were,  with 
one  exception,  the  same  as  those  here  under  consideration. 
We  yield  to  the  decision  in  the  case  referred  to  with  reluc- 
tance, because  we  are  strongly  impressed  with  the  belief  that 
it  was  not  well  decided,  inasmuch  as  we  believe  that  while 
there  was  not  a  complete  merger,  Morgan  cannot  escape  the 
legal  rule  for  the  purpose  of  using  the  judgment  in  violation 
of  an  equitable  principle. 

There  is  in  the  present  case  one  important  and  material 
fact  not  in  the  case  of  Caley  ▼.  Morgan^  114  Ind.  860.  That 
fact  is  this:  Morgan  caused  the  land  to  be  exposed  to  sale 
without  having  the  first  sale  set  aside,  or  the  entry  of  satis- 
faction made  by  him  vacated.  That  fact  was  not  considered 
in  the  case  referred  to,  so  that  there  is  no  judgment  upon  it. 
As  the  record  exhibited  the  facts,  the  judgment  was  satisfied^ 
the  first  sale  effective,  and  Morgan's  rights  under  that  sale 
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complete.  It  is  no  doubt  true  that  the  appellant  was  charfed 
witti  sach  notioe  as  the  record  imparted,  and  that  his  ayer- 
ment  that  he  had  no  actual  notice  of  the  judgment  lien  is  un* 
availing:  Taylor  r.. Morgan^  86  Ind.  295.  But  he  had  a  right 
to  reljr  upon  the  whole  record,  and  part  of  the  record  informed 
him  that  the  judgment  was  satisfied,  and  that  part  of  the  rec- 
ord was  made  by  Morgan  himself.  If  the  appellant  is  bound 
bjr  the  record,  so,  also,  is  Morgan.  In  our  judgment,  Morgan 
bad  no  right  to  disregard  the  first  sale  at  his  own  pleasure, 
and  make  a  second  one  after  having  the  judgment  entered 
satisfied.  If  a  stranger  had  bought  the  property,  we  think  it 
quite  clear  that  Morgnn  could  not,  by  his  own  act,  have 
treated  the  sale  as  a  nullity.  Tlie  eale  was  complete,  the 
receipt  of  Morgan  to  the  sheriff  for  the  price  of  the  property 
was  as  efiective  as  payment  in  actual  money  would  have 
been,  for  it  is  settled  that  where  a  judgment  creditor  buys  at 
his  own  sale  his  entry  of  satisfaction  of  the  judgment  is  equiv- 
alent to  payment  in  money,  inasmuch  as  there  is  no  reason  for 
going  through  the  empty  form  and  idle  ceremony  of  handing 
the  money  over  to  the  sheriff  and  then  receiving  it  back  from 
him.  It  is  also  well  settled  that  a  sale  upon  a  satisfied  judg- 
ment is  void:  Chapin  v.  McLaren^  105  Ind.  563;  Myen  v. 
Cochran,  29  Ind.  256;  Slate  v.  Salyers,  19  Ind.  432;  Laval  v. 
Rowley^  17  Ind.  36. 

Morgan  was  the  purchaser  at  his  own  sale,  and  even  in 
ordinary  cases  would  be  held  chargeable  with  notice  of  all 
irregularities,  for  he  does  not  occupy  the  position  of  a  bona 
fide  purchaser:  Raub  v.  HeathyS  Blackf  575;  Harri$an  v. Dos, 

2  Blackf.  1;  Keen  v.  Preston^  24  Ind.  395;  HamUUm  v.  Bureh, 
28  Ind.  233;  Piel  v.  Brayer,  30  Ind.  332;  95  Am.  Dec.  699; 
Bole  V.  Nevfberger^  81  Ind.  274;  Camahan  v.  Yerhee^  87  Ind. 
62;  Shirk  v.  Thomas,  121  Ind.  147;  16  Am.  St.  Bep.  881,  and 
authorities  cited;  Warren  v.  Hull,  123  Ind.  126;  Johnmm  r. 
Hess,  126  Ind.  298  (311).  If  a  third  person  had  bought  the 
land  at  the  first  sale,  and  had  paid  his  bid,  the  receipt  of  the 
amount  paid  by  such  purchaser  by  the  execution  creditor 
would  unquestionably  have  extinguished  the  judgment:  Jntp- 
pel  ▼.  Shields,  90  Ind.  81;  Shields  v.  Moore,  84  Ind.  440;  Jfoeti 
V.  Jennings,  119  Ind.  130;  12  Am.  St.  Bep.  888;  friidsrv. 
Isenbiee,  123  Ind.  10. 

The  appellee  directs  our  attention  to  several  authorities, 
which  we  have  examined,  but  we  find  nothing  in  them  which 
opposes  the  conclusion  we  have  stated.    The  case  of  Harrison 
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T.  Dae^  2  Bhick£.  1,  is  advene  to  the  appeUeei,  for  in  that  ease 
it  was  held  that  the  sale  was  void  as  to  the  executioti  creditor 
parchasing  at  his  own  sale,  but  it  is  tacitly  asserted  that  tlie 
rule  would  have  been  different  had  the  land  been  bid  off  by  a 
bona  fide  purchaser  at  the  sheriff's  sale.  The  decision  in 
Mars9  V.  Doe^  2  Ind.  65,  is,  that  a  sale  where  there  is  no  ap- 
praisement is  void;  and  the  decision  in  Fletcher  v.  Holmes,  25 
Ind.  458,  is  to  the  same  effect  In  Davie  v.  Campbell^  12  Ind. 
192,  it  was  held  that  a  sheriff's  sale  could  not  be  snocessfally 
attacked  in  a  collateral  proceeding  upon  the  ground  that  the 
sheriff  refused  to  levy  on  personal  property  of  the  debtor.  It 
is  evident  that  none  of  these  cases,  nor  any  of  a  similar  type, 
is  in  point  here;  for  here  there  is  of  record  asaliafSftotion  of  the 
judgment. 

We  agree  fully  with  the  statement  of  appellee'e  counsel  that 
there  are  cases  where  a  levy  may  be  abandoned,  but  we  cannot 
agree  that  the  rule  that  a  levy  may  be  abandoned  controla 
SQch  a  case  as  this,  where  the  record  affirmatively  shows  that 
the  first  sale  operated,  prima  facie  at  least,  to  satisfy  the  judg« 
ment.  There  is  here  much  more  than  an  abandonment  of  a 
levy  and  much  more  than  the  abandonment  <^  a  void  aale, 
for  the  sale  was^  so  far  as  the  record  showSi  so  effective  as  to 
induce  the  judgment  creditor  to  satisfy  the  judgment  of  rec- 
ord. Presumptively,  at  least,  the  sale  was  not  void  or  even 
voidable.  If  it  was  not  void,  the  appellees  had  no  right,  at 
their  sole  pleasure  and  mere  will,  to  treat  it  as  of  no  effect. 
They  cannot  occupy  inconsistent  positions  at  their  own  roli* 
tion.  The  argument,  and  it  is  a  sound  one,  that  a  merely 
irregular  sale  cannot  be  collaterally  attacked,  strikes  strongly 
at  the  very  foundation  of  the  appellee's  position.  If  an  irreg- 
ular sale  cannot  be  collaterally  assailed,  certainly  the  judg- 
ment creditor  cannot,  at  his  mere  will  or  pleasure,  repudiate  it 
and  again  expose  the  property  to  sale.  He  must  first  get  rid 
of  his  own  sale  and  his  own  entry  of  satisfaction.  The  ap- 
pellee Morgan  had  a  right  to  have  the  sale  vacated  if  it  war 
illegal  or  irregular:  Clayton  v.  QUner,  8  Jones  Bq.  871;  Oal^ 
breath  v.  Droughty  29  Elan.  711.  But  having  made  the  sale, 
purehaeed  the  property,  entered  the  judgment  satisfied  of  rec- 
ord, he  has  no  right  to  ask  that  it  shall  be  presumed,  as 
against  a  bona  fide  purchaser  from  the  judgment  debtor,  that 
the  sale  was  illegal.  It  is  settled  that  prima  fade  a  levy  is  a 
satisfaotion  of  the  judgment  to  the  extent  of  the  value  of  the 
property  levied  upon:  MeOabe  v.  OeodmM,  66  luL  288,  and 
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authorities  ciUd;  Mclvcr  ▼.  BaUard^  96  Ind.  76;  HarfMn  v. 
Staie^  82  Ind.  197.  There  is  roucb  more  reamn  for  applying 
the  presumption  of  Batisfaction  to  snch  a  case  as  this,  than  to 
a  case  where  there  is  nothing  more  than  a  levy,  for  here  there 
was  a  sale,  and  as  the  reoord  made  by  Morgaa  himself  affirm* 
atively  shows,  a  satisfaction  of  she  judgment 

We  adjudge,  without  going  further  in  this  case,  for  there  Is 
DO  necessity  for  doing  so,  that  the  conriplaint  shows  a  prtMna 
facie  satisfaction  of  the  judgment  upon  which  the  land  waa 
sold,  and  that  the  complaint  is  at  least  sufficient  to  drift  the 
appellees  to  answer. 

Judgment  reversed.  


Mbkoeb  —  Whin  thb  Dootbini  ixwi  vor  Amr.  —  A  deMor  i 
a  mort^gage  «■  ■ecnrity  for  a  ImKilitj  iiMiiiT«d  by  hi*  anrtlj.  Aftewaid^ 
tfacraretypMd  the  debt,  and  the  debtor  dMdUdth*  land  to  kin,  mbjeet  «• 
the  mortgage,  with  the  prorito  that  it  fNM  te  remain  open.  There  wae  no 
mei^er:  Agnew  w.  Charlotte  etc  R.  R.  Cb.,  t4  8.  C  IS;  5S  Am.  Bep.  SS7. 
Merger  dem  not  ooenr  where  a  mortgagee  pnrehaMa  the  equity  of  vedemp- 
tioB,  if  it  ie  to  hie  adTaotage  to  keep  the  mori^rage  aliTo,  and  it  ean  be  deae 
withoat  prejadicing  Mie  rights  of  the  mortgagor  or  third  persona:  Vwml»w, 
Bergem^  IS  Iowa,  655;  S5  Am.  Deo.  §81,  and  note.  The  pnrehase  of  a  eenier 
mortgage  by  the  parehaeer  of  the  equity  of  redemption  to  proteet  Ue  tttte 
does  not  create  a  merger  eo  as  toeztingnieh  the  lien  el  the  mortgage  in  lavnr 
•f  the  intermediate  mortgagee:  MilUip(mgk  T.  MeSride,  7  Fhige,  609;  M  Am. 
080.  3S€l  and  note.  8ee  also  HwU  w.  Hmtd,  14  Piok.  S74;  26  Am.  Dee.  400, 
and  note. 

Order  of  Salr  of  Lands  to  Satisfy  Judohrht. — The  land  last  sold 
by  a  judgment  debtor  is  first  sabject  to  be  applied  to  the  satisfaction  of  a 
Judgment  lien  upon  it  and  lands  previonsly  sold:  Rodgen  t.  MdOlutTf  4 
Gratt.  81;  47  Am.  Dec.  716,  and  note,  in  which  oases  are  cited  holding  that 
where  lands  subject  to  a  judgment  are  sold,  they  ate  liable  w  the  inveiee 
order  of  their  alienatiou. 

SHXRirF*8  Sals  — ImicuLARrnr^CocLATBBAL  AnACK.— The  failure 
of  a  sheriff  to  post  a  notice  of  the  sale  el  land  under  execution  in  front  of  the 
oonrt-hoas^  as  required  by  lav,  is  an  irregularity  which  cannot  affect  the 
title  of  an  innocent  pnndksaer  in  a  collateral  proceeding:  Bvcmt  t.  RMermm^ 
82  Mo.  Id2s  1  Am.  Bt  Espw  701»  and  note.  See  also  Johnaon  ▼.  Murray^ 
112  Ind.  154;  2  Am.  St  Rep.  174,  and  note  on  irregular  execution  sales. 

JUDOMBNT  — ErTRT  OVSATISFACnoir,  WBRKKR  BXTDIttVISKaa  JUBOMBNT. 

— The  entry  of  satisfaotion  of  a  judgment  does  not  extinguish  the  judgment 
except  in  favor  of  intervening  liens:  Monei^$  Appeal,  66  Pa.  SI  76;  9S  Am. 
Dea  782.  An  exeeulamn  indorsed  "ntisfiad"  m  the  aheriff 's  office  may  be 
abown  not  to  hare  been  fully  paid,  and  will  retain  its  lien  for  the  unpaid 
balance  as  against  other  creditors:  Sims  v.  Campbell,  1  McCord  Bq.  69;  16 
Am.  Dec  595. 

gutuuTioit  —  DiflOBAmos  or.  —  A  payment  to  the  sheriff  disebarges  an 
erseations  J)em  t.  Moherte.  11  Ired.  424;  53  Am.  I>ea  419,  and  note.  Hie 
payment  to  a  ahertff  on  the  foot  of  a/e*/  J'acuas  discharges  the  jndgaient  as 
to  the  debtor;  Boas  v.  Uydryruce,  b  Pa.  St.  516;  47  Am.  Dec.  425. 
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Judgment  —  Levy  of  Exkcutioh,  how  ^ab  SATisrAonoH  ov.  — A  Ury 
OB  personal  property  raffieieat  to  satisfy  an  execution  ia  prima /ade  a  tatis- 
teetion  of  it:  Doe  t.  Hamilton,  23  Min.  496;  67  Am.  Dea  149,  and  note;  Xm 
parte  Lawrence,  4  Cow.  417;  16  Am.  Deo.  386,  and  note.  An  execution  ia 
satisfied  to  the  extent  of  the  value  of  the  property  levied  upon,  where  anch 
property  has  been  lost  to  the  defendant  by  the  nuscondnot  or  neglect  of  the 
sheriff:  Walker  t.  Otmmonwealih,  18  Oratt.  13;  96  Am.  Deo.  681,  and  note. 
A  valid  and  snbeisting  levy  npon  sufficient  personal  property  is  at  least  a 
satitifaction  $ub  modo  of  the  judgment:  Fint  NaL  Bank  t.  Sogen,  13  Minn. 
407;  97  Am.  Dec.  239.  See  also  TrapnaU  v.  Bkhardaim,  18  Aric  643;  68  Am. 
Dec.  338,  and  extended  note  360-363^  in  which  this  aubjeet  ia  thoroughly 
disonssed. 

A  SVBSIQITXKT  SaLB  UNDER  A  SATOnXD    BXSCDTIOH  18  VOIO^  and  tilO 

purchaser  at  such  sale  obtains  no  title:  Den  t.  Jhbertu,  11  Ired.  424;  68  Am. 
Deo.  419,  and  note.  See  also  Doe  v.  IngereoU,  11  Smedos  4  M.  249;  49  Am. 
Deo.  67,  and  note  wich  cases  collected. 

JUDOMENT  CrXDITOB  PuRCHASINO  AT  HIS  OwN  SaLI  —  WhSVHRB  BOVA 

Fide  Purchaser.  —  A  judgment  creditor  purchasing  at  the  execution  sale 
ia  chargeable  with  notice  of  all  irregularities  in  the  proceedings:  SmUk  r. 
Huntoan,  134  IlL  24;  23  Am.  St  Rsp.  646.  Where  the  owner  of  a  Judg- 
ment under  which  land  is  sold  at  execution  sale  beeomes  the  purchaser  at 
each  sale,  he  takes  tlie  land  charged  with  all  the  oquities  to  which  it  is  aub- 
jeet: BameU  v.  Vincent,  69  Tex.  685;  6  Am.  St.  Rep.  98i  and  note.  The 
purchaser  at  a  sheriff's  sale,  who  is  also  the  plaintiff  in  execution  to  whom 
the  money  is  payable,  and  who  therefore  parts  with  no  money,  is  not  a  pur- 
diaser  for  a  valuable  consideration:  WtiUame  v.  HolUngewortk^  I  Strob.  Sq. 
103;  47  Am.  Dec  527.  A  judgment  creditor  purohasiuK  at  his  own  sale^ 
without  notice,  is  a  bona  fde  purchaser  within  the  California  registration 
act:  H%ni»  v.  Waiton.  12  CaL  863;  78  Am.  Dm.  648. 


Ebwin  Lanb  Papbb  Gompaxt  v.  Farmers'  Na- 
tional Bank  op  Const antinb. 

[180  Ihdiaka,  887.) 
Pbomtssort  Note  Payable  to  Oabhibb  of  Bank  mat  bb  Suxd  ov  bt 
Bank.  —  A  promissory  note  made  payable  to  the  cashier  of  a  bank  la  la 
be  deemed  payabU  to  the  bank,  and  the  bank  may  me  theraon  as  pay«a. 

H.  C.  Dodge  and  J.  S.  Dodge^  for  the  appellanto. 

ffowellj  Carr^  and  Barnard^  for  the  appellee. 

Miller,  J.  The  only  question  discassed  in  the  briefs  of 
connBel  is  the  sufficiency  of  the  complaint,  which  has  been 
challenged  for  the  first  time  in  this  court 

This  was  an  action  by  the  appellee  against  the  appellants 
upon  a  promissory  note  made  payable  to  **  Charles  H.  Barry, 
Jr.,  cashier  of  the  Farmers'  National  Bank  of  Constantine." 


Digitized  by  LjOOQIC 


Feb.  1892.]  Reinkbn  v.  Fmmm^  S47 

The  complaint  declares  upon  the  note  as  being  made  payable 
to  the  bank. 

The  only  objection  urged  to  the  sufficiency  of  the  complaint 
is,  that  the  note  is  payable  to  Barry,  and  not  to  the  bank. 

A  note  payable  to  the  cashier  of  a  bank  is  to  be  deemed 
payable  to  the  bank,  and  the  bank  may  sue  thereon  as  payee: 
Nave  ▼.  Hadley^  74  Ind.  165,  and  oases  cited. 

Judgment  affirmed.  

Bahks.  — la  the  »lM«inee  of  any  showing  Umiiiag  iho  power  of  a  hmk 
caahior,  aa  sneh,  be  may  collect  a  note  dne  the  bank,  and  to  that  end  may 
bring  anit  on  it:  Ttmng  t.  Hudaan,  99  Ma  102.  The  eaehier  of  a  bank  ie 
the  officer  whose  duty  it  is  to  receive,  directly  or  through  sabordinate  officers, 
the  f niids  of  the  bank,  and  condnct  ite  moneyed  operationst  Mtrthaidi  Bank 
▼.  RawU,  7  Ga.  191;  50  Am.  Dec.  394.  See  extended  note  to  Oanar  ▼.  PatO, 
77  Am.  Deo.  759,  on  the  implied  powers  of  bank  cashiers.  A  cashier  may 
recover  upon  money  counts  the  amount  of  a  bill  of  exchange  drawn  payable 
to  him  and  accepted  for  value,  althoagh  he  holds  the  bill  in  trust  for  the 
liank:  Joh$uon  r.  Cailm,  27  VI  87;  62  Am.  Deo.  622,  and  note.  A  noU 
made  payable  to  a  town  treasurer  by  name  may  be  sued  on  by  the 
town:  AiUngion  r.  Binds,  1  D.  Chip.  431;  12  Am.  Dec.  704,  and  extended 
note,  discusnng  suits  by  priocipals  on  notes  to  agents.  The  case  of  Bo§e  ▼. 
Zefan,  2  Speers,  424,  42  Am.  Dec.  376,  is  opposed  to  the  principal  case.  In 
that  case  it  was  held  that  "oashier,"  subjoined  to  the  name  of  a  party  in 
whoee  favor  a  bill  of  exchange  has  been  accepted,  is  a  mere  detcripiiopenoneB^ 
and  the  legal  title  vests  in  the  party  personaUy*  It  implies  no  benefit  to 
the  bank  of  which  the  party  may  be  oashier* 


RbiNEBN   V.    FUBHBING. 

P»  IiroiAMA,  881] 
▲VD  AflnssiOBim,  Distihotion  BRWXBf.  —There  b  a  clear  dls- 
tinotion  between  taxes  and  assessments.  Taxes  are  impoiitions  for  pur- 
poses of  general  revenue;  assessments  are  special  and  local  impositiona 
npon  property  in  the  immediate  vicinity  of  an  improvement  for  the  pub- 
lic welfare,  which  are  necessary  to  pay  for  the  improvement^  and  laid 
with  reference  to  the  special  benefits  which  snch  property  derives  from 
the  expenditure. 

ON  ABumiro  Propbrtt  tor  Swsrpino  BraExr  n  hot  Tax. 
^•An  assessment  made  against  the  owners  of  property  abutting  on 
streets  required  to  be  swept  and  sprinkled,  for  the  purpose  of  paying  the 
expense  of  snch  sweeping  and  sprinkling,  is  not  a  tax,  but  a  local  assess- 
ment, and  a  statute  authorixing  such  an  assessment  does  not  violate  a 
constitutional  provision  requiring  an  equal  and  uniform  rate  of  taxation. 

POUOB  P0WRB»   LOOAI.   ASSRSSMKN'n  TOR  SwiXPINQ  StRXKTS  PrOPER  Bz- 

RBcnR  ov.  —  Since  the  public  in  general  has  an  interest  in  keeping  the 
streets  free  from  filth,  a  city  may,  in  exercising  the  police  power  con* 
isrred  npon  it  by  the  state,  order  them  swept;  and  as  the  abutting  pro^ 
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mtty  owAw  Uarires  a  benafit  from  snoh  Bweaping  not  onjoyed  by  ibo 
general  pablio,  he  may  be  reqaired  by  asaessmeat  to  pay  the  expeiue  of 
soch  Bweeping;  and  such  an  aaaeiMinent  does  not  amount  to  a  taking  of 
privste  property  without  eorapenaatioa  and  without  doe  proeem  of  law. 

PBOPSKvr  Owiaut  fkwsumm^  mat  also  bb  Taxmd  Gbkmux.lt.  » Since  a 
property  owner  wMOMiid  for  tho  expenae  of  eweoping^  the  street  in  front 
of  his  lot  is  fally  compensated  for  his  outlay  in  the  enhanced  valae  of 
his  property,  he  may  be  taxed  generally,  also,  with  the  balance  of  the 
pnblio  for  deannig  other  streets  in  whioh  tho  pablie  alone  hav«  aa  in- 
terest, and  whioh  cannot  be  swept  as  the  straota  apoa  wliich  his  prop- 
erty abuts. 

liBBBV  GitoHiiioa^  Btastotm  AuTBomine  AtwmniTffT  mb  SwKsnsa  or, 
VOV  IvTAUD.-^  The  fact  that  a  statute  aatboriiiag  the  assessment  U 
property  for  the  sweeping  of  streets  contemplates  the  sweeping  of  the 
oroseiags  does  not  render  it  inmhd,  since  it  cannot  be  said  that  the 
property  ownera  da  oat  receiva  a  special  benefit  from  keeping  them  dean. 

O.  S.  Denny  and  W.  F.  Elliott^  for  the  appellant 

A.  £.  Ma80%  for  the  appellees. 

CoFFBY,  J.  The  appellees  broof  hi  this  suit  in  the  Mari<Hi 
County  circuit  court  to  foreclose  a  lien  for  the  amount  assessed 
against  the  appellant's  real  estate  for  sweeping  the  street  in 
front  of  his  property  in  the  city  of  Indianapolis,  under  a  con- 
tract made  between  the  city  and  the  appellees  pursuant  to  the 
provisions  of  the  city  charter.  A  demurrer  to  the  complaint 
was  overruled,  and  the  appellees  had  judgment,  from  which 
this  appeal  is  prosecuted. 

The  charter  of  the  city  of  Indianapolis  is  found  in  the  acts 
of  the  general  assembly  of  1891,  page  137.  It  provides  for  the 
mode  of  improving  the  streets  and  the  payment  for  such  im- 
provements, and  confers  on  the  city,  through  its  proper  officers, 
the  power  to  make  contracts  for  sprinkling  and  sweeping  such 
streets  in  the  dty  as  it  may  deem  proper,  and  to  assess 
against  the  property-holders  abutting  on  such  streets  the  cost 
of  such  sprinkling  and  sweepng.  The  only  question  before 
us  for  decision  relates  to  the  constitutionality  of  so  much  of 
the  act  as  authorizes  the  city  to  contract  for  sprinkling  and 
sweeping  the  streets  at  the  cost  of  the  property-holders  along 
the  line  of  such  streets,  it  being  contended  by  the  appellant 
that  these  provisions  are  unconstitutional  for  the  reasons,— 
1.  That  it  violates  the  provisions  of  our  state  constitution  re- 
quiring an  equal  and  uniform  rate  of  taxation*  2.  Because, 
even  if  the  city  has  power  to  compel  abutting  property  owners 
to  pay  for  sweeping  the  streets  in  front  of  their  property,  it 
has  no  power  to  compel  them  to  do  so,  and  at  the  same  time 
oompel  them  to  pay  into  the  general  fund  a  part  of  the  cost 
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of  cleaniug  other  Btreets,  at  provided  for  in  the  act  3.  Be* 
cause  the  proceeding  which  the  act  attempts  to  authorize 
amoaots  to  a  taking  of  private  property  without  due  compen- 
satiMi  and  due  prooess  of  law. 

To  support  hia  contention  as  to  the  first  proposition  pre- 
sented, the  appellant  relies,  ta  some  extent,  upon  the  case  of 
Gridley  y.  City  of  BloomingUn^  88  Ul.  £54;  SO  Am.  Rep.  566; 
and  the  case  of  dty  ^  Chicago  v.  (yBrimiy  111  UL  632;  53 
Am.  Rep.  640.  These  cases  hold  that  an  ordinance  making 
it  the  dotj  of  the  owner  or  person  occupying  premises  abut- 
tii^  upon  a  street  to  keep  the  sidewalks  free  &om  snow  and 
iee,  and  providing  for  the  enforcement  of  such  ordinance  by 
the  infliction  of  penalties,  ie  void.  The  oases  seem  to  rest, 
principally,  upon  the  peculiarity  of  the  laws  of  the  state  of 
Illinois,  under  which  the  lot-owner  does  not  own  the  fee  in 
the  street.  The  last  oase^  however,  was  decided  by  a  divided 
court,  three  of  the  judges  refusing  to  concor  in  the  oonduaion 
reached. 

The  authorities  make  a  clear  distinction  between  the  word 
*^  taxation  "  and  the  word  **  assessment"  ** '  Taxes '  are  im- 
positions for  purposes  of  general  revenue;  ^assessments'  are 

*  special  and  local  impositions  upon  property  in  the  imme- 
diate vicinity'  of  an  improvement  for  the  public  welfare, 

*  which  are  necessary  to  pay  for  the  improvement,  and  laid 
with  reference  to  the  special  benefits  which  such  property 
derives  from  the  expenditure ' ":  Palmer  v.  Stwnphf  29  Ind. 
329. 

This  distinction  is  recognised  in  nearly  all  the  states  of  the 
Union.  For  a  collection  of  the  authorities  upon  this  subject» 
Bee  the  case  above  cited. 

The  assessment,  therefore,  made  against  the  owners  of  prop- 
erty along  the  streets  required  to  be  swept,  under  the  act  in 
question,  to  pay  the  expense  of  such  sweeping,  is  not  a  tax, 
but  a  local  assessment. 

The  question  is  then  presented  as  to  whether  a  local  assess- 
ment for  this  purpose  can  be  sustained  under  our  constitu- 
tion. 

If  it  can  be  sustained  at  all,  it  must  be  upon  the  ground 
that  it  is  the  proper  exercise  of  the  police  power  of  the  state, 
and  a  special  benefit  to  the  abutting  property  owner. 

The  power  of  a  municipal  corporation  to  order  sidewalks  of 
a  particular  kind,  and  to  assess  against  the  abutting  property 
owner  an  amount  necessary  to  pay  for  the  same,  and  to  pay 
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for  keeping  the  same  in  repair  and  proper  condition  for  the 
use  of  the  pablic,  is  generally  upheld  upon  the  ground  that  it 
is  proper  exercise  of  the  police  power  of  the  state:  Ooddard^ 
Petitioner,  etc.,  16  Pick.  504;  28  Am.  Dec.  259;  Palmer  v.  Way, 
6  Col.  106;  Cooley  on  Taxation,  896,  397;  State  etc.  v.  ^fayor 
etc.,  37  N.  J.  L.  416;  18  Am.  Rep.  729;  Kirby  v.  BoyUton,  14 
Gray,  249;  74  Am.  Deo.  682;  Pedrick  v.  Bailey,  12  Gray,  161; 
Moore  v.  Gadsden,  98  N.  Y.  12;  Hartford  v.  Talcott,  48  Conn. 
525;  40  Am.  Rep.  189. 

Judge  Cooley  says:  *'Tbe  cases  of  assessments  for  the 
construction  of  walks  by  the  side  of  the  streets,  in  cities  and 
other  populous  places,  are  more  distinctly  referable  to  the 
power  of  police.  These  foot-walks  are  not  only  required,  as 
a  rule,  to  be  put  and  kept  in  proper  condition  for  u»e  by  the 
adjacent  proprietors,  but  it  is  quite  customary  to  confer  by 
the  municipal  charters  full  authority  upon  the  municipalities 
to  order  the  walks  of  a  kind  and  quality  by  them  prescribed 
to  be  constructed  by  the  owners  of  adjacent  lots  at  their  own 
expense,  within  a  time  limited  by  the  order  for  the  purpose, 
and  in  oase  of  their  failure  so  to  construct  them,  to  provide 
it  shall  be  done  by  the  public  authorities,  and  the  cost  col- 
lected from  such  owners,  or  made  a  lien  upon  their  property. 
When  this  is  the  law,  the  duty  must  be  looked  upon  as  being 
enjoined  as  a  regulation  of  police,  because  of  the  peculiar  in- 
terest such  owners  hare  in  the  walks,  and  because  their  sit- 
uation gives  them  peculiar  fitness  and  ability  for  performing, 
with  promptness  and  convenienoe,  the  duty  of  putting  them 
in  proper  state,  and  of  afterwards  keeping  them  in  a  condition 
■uitable  for  use":  Cooley  on  Taxation,  396,  897. 

Assuming,  as  held  by  these  authorities,  that  the  power  to 
make  local  assessments  to  pay  for  local  improvements  or  ben- 
efits is  to  be  referred  to  the  police  power  of  the  state,  we  are 
naturally  led  to  inquire  whether  the  assessments  provided  for 
in  the  charter  now  under  consideration  amount  to  a  taking  of 
private  property  without  compensation  and  without  due  pro- 
cess of  law,  as  contended  by  the  appellant. 

Mr.  Sedgwick,  in  his  valuable  work  on  statutory  and  con- 
stitutional law,  434,  says:  ^'The  clause  prohibiting  the  taking 
of  private  property  without  compensation  is  not  intended  as 
a  limitation  of  the  exercise  of  those  police  powers  which  are 
necessary  to  the  tranquillity  of  every  well-ordered  community, 
nor  of  that  general  power  over  private  property  which  is  ne- 
cessary for  the  orderly  existence  of  all  governments.     It  has 
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always  been  held  that  the  legislature  may  make  police  rega- 
lations,  although  they  may  interfere  with  the  full  enjoyment 
of  private  property,  and  though  no  compensation  is  given/' 

Judge  Dillon,  in  his  work  on  municipal  corporations  (vol. 
1,  p.  212),  says:  "  Every  citizen  holds  his  property  subject 
to  the  proper  exercise  of  this  [police]  power,  either  by  the 
state  legislature  directly,  or  by  public  or  municipal  corpora- 
tions to  which  the  legislature  may  delegate  it  .  •  •  .  It  is 
well  settled  that  laws  and  regulations  of  this  character,  though 
they  may  disturb  the  enjoyment  of  individual  rights,  are  not 
unconstitutional,  though  no  provision  is  made  for  compensa- 
tion for  such  disturbances If  he  suffers  injury,  it  is 

either  damnum  absque  injuria^  or  in  the  theory  of  the  law,  he 
IB  compensated  for  it  by  sharing  in  the  general  benefits  which 
the  regulations  are  intended  and  calculated  to  secure." 

In  the  case  of  Goddard,  Petitioner,  ete.,  16  Pick.  604, 28  Am. 
Dec.  259,  in  speaking  of  an  ordinance  which  required  the 
abutting  property  owners  to  keep  the  sidewalks  free  from  snow 
and  ice,  the  supreme  court  of  Massachusetts  said:  ^But  we 
think  it  is  rather  to  be  regarded  as  a  police  regulation,  requir- 
ing a  duty  to  be  performed,  highly  salutary  and  advantageous 
to  the  citizens  of  a  populous  and  closely  built  city,  and  which 
ia  imposed  upon  them  because  they  are  so  situated  as  that 
they  can  most  promptly  and  conveniently  perform  it,  and  it 
ia  laid,  not  upon  a  few,  but  upon  a  numerous  class,  all  those 
who  are  so  situated,  and  equally  upon  all  who  are  within  the 

description  composing  the  class Although  the  sidewalk 

ia  part  of  the  public  street,  and  the  public  have  an  easement 
io  it,  yet  the  adjacent  occupant  often  is  the  owner  of  the  fee, 
and  generally  has  some  peculiar  interest  in  it  and  benefit  from 
it  distinct  from  that  which  he  enjoys  in  common  with  the 
rest  of  the  community.  He  has  this  interest  and  benefit,  often 
in  accommodating  his  cellar  door  and  steps,  a  passage  for 
fael,  and  the  passage  to  and  from  his  own  house  to  the  street. 
•  •  •  .  For  his  own  accommodation  he  would  have  an  interest 
in  cleaning  the  snow  from  his  own  door.  The  owners  and  oc- 
cupiers of  house-lots  and  other  real  estate,  therefore,  have  an 
interest  in  the  performance  of  this  duty,  peculiar  and  some- 
what distinct  from  that  of  the  rest  of  the  community.'' 

The  case  of  Village  of  Carthage  v.  Frederick,  122  N.  Y.  268, 
19  Am.  St.  Rep.  490,  involved  the  validity  of  an  ordinance 
which  required  the  owners  of  abutting  property  to  keep  the 
sidewalks  adjacent  to  their  property  free  from  snow  and  ice 
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at  their  own  expense,  and  after  a  careful  review  of  aome  of 
the  authorities  above  cited,  the  court  of  appeals  reached  the 
conclusion  that  the  ordinance  was  valid  as  a  reasonable  exer- 
cise of  the  police  power  of  the  state. 

The  principles  which  rule  the  cases  above  cited  eannoii  in 
our  opinion,  be  distinguished  from  the  principles  which  rule 
the  case  at  bar.  Of  course,  it  is  not  daimed  that  in  the  exer- 
cise of  the  police  power  such  assessments  ooold  be  made  and 
collected  from  the  abutting  properly  owner  unlesa  he  had  a 
f>pecial  interest  and  derived  a  special  benefit  therefrom  not 
enjoyed  by  the  public  in  general,  but  if  he  has  a  special  in- 
terest in  the  improvement  of  the  street  and  sidewalk,  and  in 
keeping  them  free  from  snow  and  ice,  so  he  haa  a  special 
interest  in  keeping  them  free  from  accumulating  filth.  It  is 
matter  of  common  observation,  of  which  we  must  take  notice, 
that  property  located  upon  well-improved  streets  kept  dean 
is  more  desirable  than  property  on  unimproved  slreei%  where 
mud  and  filth  are  permitted  to  accamuliUe  and  obstruct  their 
use.  It  is  safe  to  assert,  we  think,  that  keejttng  a  street  clean 
adds  to  the  rental  if  not  to  the  permanent  value  of  property 
located  thereon;  and  for  this  reason,  among  otiiers,  the  abut- 
ting property  owner  has  a  special  interest  in  such  cleaning 
not  enjoyed  by  the  general  community.  For  the  reason  that 
tlie  public  in  general  has  an  interest  in  keeping  the  streets 
free  frem  filth,  the  city  may,  in  exercising  the  police  power 
conferred  upon  it  by  the  state,  order  them  swept;  and  for  the 
further  reason  that  the  abutting  property  owner  derives  a 
benefit  from  such  sweeping  not  enjoyed  by  the  general  public, 
he  may  be  required,  by  asaessments,  to  pay  the  expenses  in- 
cident to  such  sweeping. 

It  follows  from  what  we  have  aaid  that  the  assessments 
provided  for  by  the  act  under  consid'eratioa  do  not  amount  to 
a  taking  of  private  property  without  oompenaation  and  witi^ 
out  due  process  of  law. 

Assessments  of  the  kind  we  are  now  considering  are  made 
upon  the  principle  that  the  person  assessed  ia  benefited  in  the 
increased  value  of  his  property,  either  rental  or  permanenti 
over  and  above  the  benefits  received  by  the  public,  in  a  sum 
equal  to  the  amount  he  is  required  to  pay.  It  is  upon  this 
theory  alone  that  they  can  be  sustained. 

If  the  property  owner  is  fully  compensated  for  hia  outlay  in 
the  enhanced  value  of  his  property,  we  see  no  reason  why  he 
may  not  be  taxed  generally,  also,  with  the  balance  of  the  pub- 
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lie  for  cleaning  other  streets  in  which  the  public  alone  have 
aa  intereat,  and  which  are  not,  aad  indeed  cannoi  be,  swept 
as  the  streets  upon  which  his  property  abots.  We  are  not 
able  to  peroeire  bow  such  a  tax  woold  be  wnjust  or  inequitar 
ble,  inasmuch  as  he  receives  as  much  benefit  therefrom,  in 
cootemfdation  of  law,  as  any  other  member  of  the  community. 
As  he  has  been  fully  compensated  for  hia  outlay  in  sweeping 
the  street  apon  which  bis  property  is  situated,  he  should  not 
be  heard  to  complain  of  such  payment  when  called  upon  to 
bear  his  portion  of  other  public  burdens. 

Nor  do  we  think  the  fact  that  the  statute  contemplates  the 
sweeping  of  the  crossings  renders  it  invalid.  It  oanoot  be 
said  that  the  property  owners  do  not  receive  a  special  benefit 
from  keeping  them  clean.  Sweeping  the  street  in  front  of  the 
property  would  be  of  little  benefit  if  filth  and  rubbish  were 
permitted  to  accumulate  upon  the  crossings,  so  as  to  render 
them  unfit  for  use.  If  the  property  does  in  fact  receive  a  spe- 
eial  benefit  from  sweeping  the  crossinga,  there  is  no  reason 
why  those  who  are  thus  benefited  should  not  pay  the  expense. 

Having  carefully  examined  all  the  objections  urged  against 
the  validity  of  so  much'  of  the  statute  as  is  here  called  in 
question,  we  hare  reached  the  conclusion  that  it  is  not  uncon- 
stitutional, and  that  the  court  did  not  therefore  err  in  over^ 
ruling  a  demurrer  to  the  complaint  before  us. 

Judgment  affirmed.  ^__^ 

Taxis  and  Asskssmbnts  —  Distivotion  Bxrwnv. — Taxation  and  ameaa* 
meot  are  regarded  ai  disttnot  modes  of  raiatng  money  for  different  porpoeea, 
aod  founded  npon  different  prinoiplee.  Taxation  ia  a  general  burden  im- 
posed for  aapporting  the  goTernment,  and  the  revenue  railed  ia  expended  for 
tho  equal  benefit  of  the  pnblio  at  large.  Aneatmant  rests  npon  the  taxing 
power,  but  is  a  distinct  and  well-known  mode  of  laying  a  looal  burden  upon 
particular  property  with  reference  to  a  special  bencdAt  to  be  derired  by  suoh 
property:  Hill  r.  Higdon,  5  Ohio  St  243;  67  Am.  Deo.  289,  and  notef  note 
to  Ftople  ▼.  Ma^or,  S5  Am.  Deo.  289;  see  BridgepoH  ▼.  Jiew  York  ele.  R,  R. 
Co.,  86  Oonn.  255;  4  Am.  Rep.  63.  As  to  what  ia  a  tax,  see  extended  note 
to  New  OrUaut  r.  Great  Southern  Td.  Co.,  8  Am.  St  Rep.  fi06;  also  note  to 
MeCord  r.  Pike^  2  Am.  St  Rep.  94,  in  which  the  purposes  of  taxation  are 
discnsted.  As  to  what  are  assessments^  and  the  purposes  for  which  levied, 
see  note  to  Zigkr  ▼.  Menget,  16  Am.  St  Rep.  371.  An  ordinance  requiring 
every  person  on  a  certain  street  to  lay  a  pavement  in  front  of  his  lot,  or  in 
default  requiring  the  constable  to  do  so  and  bring  an  action  against  the  owner 
for  coats,  is  not  a  tax:  Mayor  v.  Maberry,  6  Humph.  368;  44  Am.  Dec.  316. 
To  the  same  effect,  see  Goddird,  Petitioner,  16  Pick.  604;  28  Am.  Dec.  259, 
and  note.  A  conatitntional  provision  requiring  taxation  to  be  equal  and  uni- 
form and  ad  valorem  relates  to  taxation  for  revenue,  and  not  to  assessments 
kfj  municipalities  for  looal  improvements:  Davi$  v.  Lynchburg,  84  Va.  861 } 
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Spokam  FalU  ▼.  Brwrni^  Z  Wadi.  84.  8m  ako  SiaU  ▼.  Br^umk.  63  N.  J.  L. 
162. 

Tim.  —  PowsB  TO  Lett  Inoludw  Powsb  to  Absbm  tob  Local  Im- 
pboybmhit:  8m  MImon  ▼.  Drakuge  OommH  US  IU«  S69;  86  Am.  St. 
Rep.  96S.  An  act  anthorinng  the  ■■■eeiment  of  the  eoet  of  grading  and 
paving  stceeti  against  the  abutting  property  ie  not  in  eonfliet  with,  nor 
though  a  special  act  is  it  repealed  by,  an  article  of  the  eonstitntion  providing 
lor  aniformity  of  taxation:  BetutmotU  r.  WUketbarre,  143  Pa.  St  IM. 

MmnoiPAL  OoBPOSATiovi  —  PoLi(»  PowuL — A  mnnieipal  ordinanM  re- 
qniring  the  owners  or  ooonpants  of  property  to  remove  ioe,  snow,  and  other 
obetmotions  falling  or  ooUeoting  thereon,  and  impoeing  a  pen^ty  for  failing 
to  do  so^  is  a  valid  ezerciM  of  the  poliM  power:  Village  ^Carthage  v.  Freder' 
ids,  122  N.  7.  868;  19  Am.  St.  Bepu  490;  sm  Maeon  v.  PaUy,  67  Miss.  S78; 
84  Am.  Rep.  461,  and  note;  also  JleCbrmodk  v.  PakUn,  68  Ma  88;  14  Am. 
Rep.440^andnotOi 


Pabtin  V.  Wimbbro. 

[180  IMDIAIIA,  ML] 

OoHOTBUonoir  of  Statdtb  Aooirsd  bt  SLionoH  Omoau  vor  Ionoud 
BT  CouBTS,  UMLI88  I'ALPiBLT  Wbono.  —  A  oonstmotion  of  an  election 
law  that  has  been  accepted  and  acted  npon  by  the  officers  whoM  duty 
it  is  to  adminiater  the  law  will  not  be  ignored  by  the  courts,  unlees  It 
is  palpably  wron|^ 

BLBCnONll,  POWBR  OF  LlOISLATUBB  TO  PRIdOBIBB  MaHHKB  OV  HoLDIBO.  — 

It  ii  within  the  power  of  the  legislature  to  prescribe  the  manner  of  hold* 
ing  elections  and  the  mode  in  which  electors  shall  express  their  choioe. 
Blbctob  must  Votb  nr  Manneb  Pbbsobibbd  bt  Law. — Where  the  law 
requires  an  elector,  in  voting,  to  express  his  choice  by  stamping  oertain 
designated  squares  on  the  ballot^  if  he  does  not  chooM  to  indioate  his 
choioe  in  the  manner  prescribed,  he  cannot  complain  if  his  ballot  is  not 
counted. 

AUBTBALIAB  BALLOT,  MODB  IB  WhIOH  It  MUST  BB  StAMFED.  — An  cleotOT 

voting  under  the  Australian  system  must  indicate  his  choice  by  stamp- 
ing one  of  the  squares  of  his  ballot;'  he  cannot  stamp  his  ballot  elaewhere^ 
and  leave  the  election  board  to  guess  at  his  intention. 

Mbrb  iBBBGULABrma  OF  BLBcnoN  Officirs  do  not  Vitiatb  BLBOnOK.  — 
Mere  irregularities  on  the  part  of  election  officers,  or  their  omission  to 
observe  some  merely  directory  provision  of  the  law,  do  not  vitiate  IIm 
election. 

Statutb,  whbthbr  Mandatobt  ob  Dibbotobt,  how  Dbtbbmincd. — If  n 
statute  expressly  declares  any  particular  act  to  be  essential  to  the  valid- 
ity of  an  election,  or  that  its  omission  shall  render  the  electi<m  void, 
the  courts  must  hold  the  statute  to  be  mandatory,  whether  the  particn- 
lar  act  in  qne^ition  goes  to  the  merits  or  affects  the  result  of  the  election 
or  not  But  if  a  statute  simply  provides  that  Mrtain  things  shall  be 
done  within  a  particular  time  or  in  a  particular  manner,  and  does  not 
declare  that  their  performance  shall  be  essential  to  the  validity  of  an 
election,  it  will  be  regarded  as  mandatory  if  they  aflisct  the  merits  of  tlm 
•lection,  and  aa  directory  only  if  they  do  not  affect  ita  i 
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OaBSTBVonoH  ov  Statoti;  Mattirs  Covsidsrkd  bt  Gourt  iv.  —  For  ih« 
forpoM  of  oonatming  a  statoto  and  aBcortaiiiiDg  the  iuUntion  of  the 
legialatareb  the  oonrte  will  look  to  the  whole  statute  and  all  ita  parte,  and 
when  snoh  intention  ia  ascertained,  it  will  prerail  over  the  literal  import 
and  strict  letter  of  the  etatute;  and  where  the  meaning  is  doabtfnl  aud  an- 
eertain,  the  courts  will  look  into  the  situation  and  oircumstauces  under 
which  it  was  enacted,  to  other  statutes,  if  there  are  any  upon  the 
■ame  subject^  whether  passed  before  or  after  the  statute  under  considera- 
tiotty  and  whether  in  force  or  not^  as  well  as  to  the  history  of  the  conn- 
try,  and  will  carefully  consider,  in  thii  connection,  the  purpoee  sought 
to  be  accompliriied. 

Ballot  hot  to  bb  ttsjiorBD  bboauib  Imix>r8Bd  bt  Glbrk  ib  Wroiio 
Placb.  —  The  statute  requiring  the  clerks  of  election  to  indorse  their 
initials  upon  the  ballots  ii  mandatory,  but  the  requirement  that  the 
initials  shall  be  indorsed  in  a  particular  place  on  the  back  of  the  ballot 
is  directory  merely.  A  ballot  indorsed  at  an  improper  place  cannot 
therefore,  for  that  reaion  only,  be  rejected. 

Ballots  Placbd  bt  Mutakb  ov  SLionoB  Oifiobr  ib  Wbono  Box  must  bi 
GovBTBiK — A  ballot  cannot  be  rejected  in  making  the  count  because 
the  ebotion  officers*  by  mistake,  have  placed  it  in  the  wrong  box. 

A.  OUchrist,  O.  A.  De  Brvltr^  and  2>.  B.  Kumler,  for  the 
appellant. 

J.  M.  Butler,  A.  H.  Snow,  J.  M.  Btttler,  Jr.,  J.  E.  WiUiam$m, 
P.  W.  Frey,  and  J.  L  Walker,  for  (be  appellees. 

CoFPBY,  J.  At  the  November  election  for  the  year  1890  the 
appellant  and  Henry  Stockfleth  were  opposing  candidates  for 
the  office  of  county  auditor  of  Vanderburgh  County,  in  this 
state. 

The  board  of  canvassers  having  declared  the  appellant  duly 
elected,  this  proceeding  was  commenced  by  the  appellee 
Henry  Wimberg  before  the  board  of  commissioners  of  that 
county,  to  contest  the  election  upon  the  alleged  ground  that 
Stockfleth  had  received  more  votes  for  the  office  than  had  been 
cast  for  the  appellant 

The  cause  was  appealed  to  the  Vanderburgh  circuit  court, 
from  which  a  change  of  venue  was  granted  to  the  Oibson 
circuit  court 

In  the  latter  court,  issues  were  formed,  upon  which  the  cause 
was  tried  by  the  court,  resulting  in  a  judgment  against  the 
appellant 

At  the  request  of  the  appellant,  the  court  made  a  special 
finding  of  the  facts  in  the  case,  from  which  it  appears,  among 
other  things,  that  returns  of  the  election  were  made  by  the 
judges  of  election  and  canvassed  by  the  board  of  canvassers, 
and  that  it  was  determined  by  the  canvass  that  the  appel- 
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lant  had  received  4,745  votes,  and  that  Henry  Stockfleth  bad 
received  4,735  votes,  and  thereupon  the  board  declared  the 
appellant  dulj  elected. 

It  further  appears  that  the  appellant  received  twenty-seven 
votes  at  the  election  which  were  not  counted  for  him,  and  that 
Stockfleth  received  sixty-one  votes  which  were  also  rejected  by 
the  judges  of  election,  and  that  the  number  so  received  by 
these  parties,  and  not  counted,  were  not  included  in  the  votes 
canvassed  by  the  board  of  canvassers,  and  that  the  total  num- 
ber of  votes  cast  at  the  election  for  the  appellant  was  4|772, 
and  for  Stockfleth,  4,796. 

The  only  question  discussed  by  counsel  on  this  appeal  are 
questions  arising  on  the  ruling  of  the  court  below  in  overrule 
ing  the  appellant's  motion  for  a  new  trial. 

It  is  insisted  by  the  appellant  that  the  finding  of  facts  above 
set  out  is  not  sustained  by  the  evidence.  It  is  also  ui^ed  that 
the  circuit  court  erred  in  admitting  in  evidence  certain  ballots 
ofiered  by  the  appellee  to  sustain  the  issue  tendered  by  him. 
It  appears  by  the  record  before  us  that  the  appellee  offered  in 
evidence,  on  the  trial  of  the  cause,  certain  ballots,  none  of  the 
squares  upon  which  had  been  touched  by  the  stamp,  which 
ballots  were  admitted  and  read  in  evidence  over  the  objection 
of  the  appellant. 

As  it  is  perfectly  apparent  that  the  court  could  not  have 
made  the  finding  set  out  above  without  counting  some  of  these 
ballots,  the  question,  therefore,  as  to  whether  they  were  admis- 
sible in  evidence,  and  the  question  as  to  whether  the  finding 
is  sustained  by  the  evidence,  may  very  properly  be  considered 
together. 

The  solution  of  these  questions  depends  upon  the  construc- 
tion of  the  act  of  the  general  assembly,  approved  March  6, 
1889,  known  as  the  ''  Election  Law." 

Section  26  of  this  act  prescribes  the  following  form  of  ballot 
to  be  used  at  all  subsequent  general  elections,  vis. :  — 


Dam. 


Dom. 


Device. 

Demoonttio 

Ticket 

R.p. 

For  Governor, 
Coiirtiaod  a 

R«p. 

Devioe. 

Republidaa 

TickeU 

ProhL 

For  Grovernor, 
Alvin  P. 
Eovey. 

Prohl 

Devioe. 

Prohibitioa 

Ticket 


For  Govemoi^ 
Joseph  D. 
Haghee. 


Section  45  of  the  act  provides  that  **  when  a  voter  shall 
have  been  passed  by  the  challengers,  or  shall  have  been  sworn 
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in,  he  shall  be  admitted  to  the  election-room On  en- 
tering the  room,  the  voter  shall  announce  hit  name  to  the  poll- 
clerks,  who  shall  re{^Bter  it  The  clerk  holding  the  ballots 
shall  deliver  to  him  one  state  and  one  local  ballot,  and  the 
other  clerk  shall  thereupon  deliver  to  him  a  stamp,  and  both 
X>oll-clerks,  on  request,  shall  give  explanation  of  the  manner 

of  voting The  voter  shall  then,  and  without  leaving  the 

room,  go  alone  into  anj  of  the  booths  which  may  be  unoccu- 
pied, and  indicate  the  candidates  for  whom  he  desires  to  vote 
by  stamping  the  square  immediately  preceding  their  names; 
•  •  .  •  provided,  however,  that  if  he  shall  desire  to  vote  for  all 
candidates  of  one  party,  •  .  •  •  and  none  other,  he  may  place 
the  stamp  on  the  square  preceding  the  title  under  which  the 
candidates  of  such  party  •  ...  are  printed,  and  the  vote  shall 
then  be  counted  for  all  the  candidates  under  that  title,  unless 
the  name  of  one  or  more  candidates  under  another  title  shall 
also  be  stamped,  in  which  case  the  names  of  the  candidates 
80  stomped  shall  be  counted.'* 

It  is  contended  by  the  appellant  that  the  provision  of  this 
statute  requiring  the  voter  to  indicate  his  choice  by  stamping 
the  square  is  mandatory,  while  it  is  contended  by  the  appellee 
that  such  provision  is  directory  only,  and  that  the  voter  may 
indicate  his  choice  without  touching  the  square  with  the  stomp. 

It  is  conceded  that  this  law  is  an  entire  departure  from  the 
modes  of  voting  known  and  used  in  this  state  prior  to  its  pas- 
sage. Such  being  the  case,  before  any  election  was  held  un- 
der this  law,  the  two  leading  political  parties  in  the  state, 
through  the  chairman  of  their  respective  stote  central  com- 
mittees, selected  six  practicing  attorneys  of  the  state,  conspic- 
Qous  for  their  legal  learning,  to  whom  the  law  was  referred, 
with  a  request  that  they  would  construe  and  interpret  it,  and 
prepare  instructions  for  the  information  and  guidance  of  the 
electors  and  election  officers  of  the  stote. 

In  the  report  of  these  eminent  lawyers  are  found  the  follow- 
ing instructions,  viz. : — 

''  1.  You  must  get  your  balloto  of  the  polling-clerks  in  the 
election-room. 

*'  2.  If  yon  want  to  veto  a  straight  ticket,  stomp  the  square 
on  the  left  of  the  name  of  the  party  for  whose  candidates  you 
wish  to  veto.  If  yon  do  not  wish  to  vote  a  straight  ticket, 
then  do  not  stomp  the  square  to  the  left  of  the  name  of  your 
party,  but  stomp  the  square  to  the  left  of  the  name  of  each 
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oandidate  for  whom  you  desire  to  vote,  on  whatever  list  of 
candidates  it  may  be. 

^'3.  Do  not  mutilate  your  ballot^  or  mark  it,  either  hj 
scratching  a  name  off  or  writing  one  on,  or  in  any  other  way, 
except  by  stamping  on  the  square  or  squares  as  above  men- 
tioned; otherwise  the  ballot  will  not  be  counted If  a 

ballot  is  not  stamped  on  one  of  the  squares  at  the  left  of  the 
titles  of  the  tickets,  it  will  be  counted  for  the  names  with 
stamps  on  their  squares  to  the  left  of  them,  and  no  others." 

It  is  fair  to  presume  that  the  electors  and  election  officers 
throughout  the  state  accepted  this  as  the  true  construction  of 
the  statute  under  consideration,  and  thereupon,  in  conducting 
the  ensuing  election,  acted  upon  it  This  construction  hav- 
ing been  accepted  and  acted  upon  by  the  officers  whose  duty 
it  was  to  administer  the  law,  the  courts  should  not  now  ignore 
it,  unless  it  is  palpably  wrong:  Stuart  v.  Laird^  1  Cranch,  299; 
Martin  ▼•  Hunter ^  1  Wheat  304;  CooUy  ▼.  Board  of  Wardens ^ 
12  How.  299;  BurrouhCHle$  Lithographic  Co.  v.  Barony^  111 
U,  S.  68. 

The  construction  placed  upon  the  statute  by  the  committee 
to  whom  it  was  referred  is  not  palpably  wrong,  but,  on  the 
contrary,  we  think,  the  conclusion  it  reached  is  the  correct 
one. 

The  doctrine  that  it  is  within  the  power  of  the  legislature 
to  prescribe  the  manner  of  holding  general  elections,  and  to 
prescribe  the  mode  in  which  the  electors  shall  express  their 
choice,  is  too  familiar  to  call  for  the  citation  of  authority. 

In  this  instance  it  has  declared  that  the  mode  by  which  the 
elector  shall  express  his  choice  shall  be  by  stamping  certain 
designated  squares  on  the  ballot  There  is  nothing  unreason- 
able in  the  requirement,  and  it  is  simple  and  easily  under- 
stood. Furthermore,  if  he  is  illiterate,  or  is  in  doubt,  the  law 
makes  ample  provision  for  his  aid.  If  he  does  not  choose  to 
indicate  his  choice  in  the  manner  prescribed  by  law,  he  can- 
not complain  if  his  ballot  is  not  counted:  Kirk  v.  Rhoads^  46 
Cal.  899. 

If  we  hold  this  statute  to  be  directory  only,  and  not  man- 
datory, we  are  left  entirely  without  any  fixed  rule  by  which 
the  officers  of  election  are  to  be  guided  in  counting  the  ballots. 
If  ballots  are  to  be  counted  when  no  square  is  stamped,  at 
what  distance  from  the  square  shall  the  stamp  be  placed  be- 
fore it  can  be  rejected  ? 

One  board  of  election  may  reach  one  conclusion  as  to  a  class 
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of  ballots  where  the  equares  are  not  stamped,  and  another 
board  maj  reach  another  and  diCTerent  conclusion  us  to  the 
same  class;  and  thus  uncertain ty  and  confusion  prevail  in  a 
matter  which  the  legislature  intended,  we  think,  should  be 
certain. 

By  an  act  of  the  general  assembly  approved  March,  6, 
1891  (Acts  1891,  p.  124),  section  45  of  the  act  now  under  con* 
sideration  was  amended  so  that  a  stamp  placed  upon  a  ballot 
which  does  not  touch  a  square  thereon  is  declared  to  be  a  dis- 
tinguishing mark,  and  the  ballot  is  not  counted. 

This  amendment  was  intended,  we  think,  to  make  certain 
that  which  prior  to  its  passage  was  left,  in  some  measure,  to 
construction,  but  it  only  makes  certain  that  which  was  in- 
tended by  the  legislature  when  it  passed  the  original  section. 

But  little,  if  any,  aid  can  be  derived  from  the  adjudged 
cases  under  the  English  and  Canadian  statutes,  by  reason  of 
the  marked  difference  between  those  statutes  and  the  one  we 
are  now  considering,  but  the  cases  under  those  statutes  hold 
that  unless  there  is  a  substantial  compliance  by  the  electors 
with  the  provisions  of  the  statute,  the  ballot  cannot  be  counted: 
HatwM  V.  Stewart^  1  Ct.  of  Sess.  925;  RoberUon  v.  Adam$on,  3 
Ci  of  Sess.  978;  20  Journal  of  Jurisprudence,  402-407;  Ornnt 
V.  MeCcMum,  12  Can.  Law  Jour.  113;  OlmsUad  v.  Carpenter^ 
Hodg.  Can.  Bleo.  Cas.  531;  Hawkins  v.  Smith,  8  Can.  Sup.  Ct. 
676;  Thornton's  Indiana  Municipal  Law,  sec.  4709  a. 

Bach  ballot  constitutes  a  separate  and  distinct  written  in- 
•tmment,  and,  like  all  other  written  instruments,  its  construe- 
tion  is  for  the  court.  Of  the  154  ballots  appearing  in  the 
record  before  us,  not  to  exceed  nineteen  could  by  any  possibil- 
ity be  counted  for  either  the  appellant  or  Stockfleth.  In  order 
that  the  elector  may  have  his  ballot  counted  at  all,  he  must 
touch  some  one  of  the  squares  with  the  stamp.  He  can  indi- 
cate his  choice  in  no  other  manner,  for  this  is  thr  only  mode 
prescribed  by  the  law.  He  cannot  stamp  his  ballot  elsewhere, 
and  leave  the  election  board  to  guess  at  his  intention. 

In  our  opinion,  the  court  erred  in  admitting  in  evidence,  in 
support  of  the  issue  tendered  by  the  appellee,  ballots,  no 
square  upon  which  had  been  touched  with  the  stamp.  It 
follows,  also,  that  the  facts  above  set  out  are  not  supported  by 
the  evidence  in  the  cause,  for  ballots  not  so  stamped  are  not 
evidence  that  the  elector  intended  to  vote  for  either  of  the 
candidates  for  county  auditor. 

It  appears  from  the  record  before  us  that  in  two  of  the  pre- 
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cindi  in  Vanderbmgk  Coanty  the  initialt  of  tbe  poll-clerks 
were  indoraod  upon  the  hrmer  right-hand  oornor  of  the  back 
of  tho  iMiiiois,  inetoad  of  on  tb%  lovfer  ]feA*hand  corner,  as  pre- 
icribed  by  notion  84  of  iho  eleoiion  law*  They  were  all  in- 
dorsed in  the  same  waj.  There  was  no  fraud,  no  intentional 
Tiolation  of  the  iaw,  hoi  an  innocent,  honest  mistake  on  the 
part  of  the  eleotion  officers. 

It  is  oootended  that  these  ballots  shonid  not  ha^e  been 
counted,  finr  the  reason  that  the  ballots  were  not  indorsed  as 
prescribed  by  the  statote,  and  that  the  provisions  of  tbe  stat- 
nts  nqniring  the  ballots  to  be  indorsed  by  the  poll-clerks  at 
a  particular  {daoe  named  is  mandatory,  while  it  is  contended, 
on  the  other  hand,  that  snoh  requirement  is  directory  only. 

Tho  general  rule  is,  that  mere  irregularities  on  the  part  of 
election  officers,  or  their  omission  to  obeenre  some  merely  di- 
rectory proTision  of  the  law,  does  not  ▼itiate  the  election. 

Much  difficulty,  however,  is  often  experienced  in  deter- 
mining whether  the  provisions  of  a  particular  statute  are 
mandatory  or  directory.  If  a  statute  expressly  declares  any 
particular  act  to  be  essential  to  tbe  validity  of  an  election,  or 
that  its  omission  shall  render  the  election  void,  the  courts, 
whose  duty  it  is  to  enforce  the  law  as  they  find  it,  roust  so 
hold,  whether  the  particular  act  in  question  goes  to  the  merita 
or  affects  the  result  of  the  election  or  not;  for  such  a  statute 
is  mandatory,  and  the  court  cannot  enter  into  the  question  of 
its  policy.  On  the  other  hand,  if  a  statute  simply  provides 
that  certain  things  shall  be  done  within  a  particular  time  or 
in  a  particular  manner,  and  does  not  declare  that  their  per- 
formance shall  be  essential  to  tbe  validity  of  an  election,  they 
will  be  regarded  as  mandatory  if  they  affect  the  merits  of  the 
election,  and  as  directory  only  if  they  do  not  affect  its  merits: 
McCrary  on  Elections,  sec.  190;  Barnes  v.  Board  etc.  of  Pike 
Co.,  61  Miss.  305;  WheeloeVt  Case,  82  Pa.  St.  297;  LedbeUer 
V.  Hail,  62  Ma  422;  WeH  v.  Boss,  53  Ma  350;  Jones  v.  6'tof«, 
1  Kan.  273;  Gilleland  v.  Schuyler,  9  Kan.  569. 

In  the  case  of  GUUland  v.  Schuyler^  9  Kan.  569,  it  was 
said  by  the  court:  '*  Questions  affecting  the  purity  of  elections 
are,  in  this  country,  of  vital  importance.  Upon  them  hangs 
the  experiment  of  seIf*government.  The  problem  is  to  se- 
cure,—  1.  To  tbe  voter  a  free,  untrammeled  vote;  and  2.  A 
correct  record  and  return  of  the  vote.  It  is  mainly  with  refer- 
ence to  these  two  results  that  the  rules  for  conducting  elec- 
tions are  prescribed  by  the  legislative  power.  •  •  •  •  To  hold 
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these  rules  all  mandatory,  and  essential  to  a  TaHd  ehction,  is 
to  subordinate  substance  to  form,  the  end  to  the  means.  Yet, 
on  the  other  hand,  to  permit  a  total  neglect  of  all  the  reqnirc- 
ments  of  the  statute,  and  still  sustain  the  proceedings,  is  to 
forego  the  lessons  of  experience,  and  invite  a  disregard  of  all 
those  provisions  which  the  wisdom  of  years  has  Ibund  condu- 
eive  to  the  purity  of  the  ballot-box.  Ignorance,  inadvertence, 
mistake,  or  even  intentional  wrong  on  the  part  of  local  offi- 
cials should  not  be  permitted  to  disfranchise  a  district.'' 

So  it  has  often  been  held  by  this  coort  that  a  departure 
from  the  mode  of  holding  an  election  as  prescribed  by  statute, 
which  does  not  deprive  legal  voters  of  their  right  to  vote,  or 
permit  illegal  voters  to  participate  in  the  election,  or  cast  un- 
certainty on  the  result,  does  not  affect  the  validity  of  the  elec- 
tion: Gass  Y.  State,  84  Ind.  425;  Lafayette  etc.  R.  JL  Co.  v. 
Oeigeff  84  Ind.  185;  Dobyne  v.  Weadon,  50  Ind.  298;  Mueiard 
T.  Hoppees,  69  Ind.  324;  Duncan  v.  Shenk,  109  Ind.  26. 

Judge  McCrary,  in  his  work  on  elections,  section  93,  says: 
^The  principle  is,  that  irregularities  which  do  not  tend  to  af- 
fect the  results  are  not  to  defeat  the  will  of  the  majority 

The  officers  of  election  may  be  liable  to  punishment  for  a  vio- 
lation of  the  directory  provisions  of  a  statute,  yet  the  people 
are  not  to  suffer  on  account  of  the  default  of  their  agents." 

Section  34  of  the  election  statute  provides  that  ^'at  the 
opening  of  the  polls,  after  the  organization  of  and  in  the  pres- 
ence of  the  election  board,  the  inspector  shall  open  the  pack- 
ages of  ballots  in  such  a  manner  as  to  preserve  the  seals  intact 
He  shall  then  deliver  to  the  poll-clerk  of  the  opposite  political 
party  from  his  own,  twenty-five  each  of  the  state  and  local 
ballots,  and  to  the  other  poll-clerk  the  stamps  for  marking 
the  ballots.  The  poll-clerks  shall  at  once  proceed  to  write 
their  initials,  in  ink,  on  the  lower  left-hand  corner  of  the  back 
of  each  of  said  ballots,  in  their  ordinary  handwriting,  and 
without  any  distinguishing  mark  of  any  kind.  As  each  suc- 
cessive elector  calls  for  a  ballot,  the  poll-clerks  shall  deliver 
to  him  the  first  signed  of  the  twenty-five  ballots  of  each  kind; 
and  the  inspector  shall  immediately  deliver  to  the  poll-clerks 
another  ballot  of  each  kind,  which  the  poll-clerk  shall  at  once 
countersign,  as  before,  and  add  to  the  ballots  already  counter- 
signed, so  that  it  shall  be  delivered  for  voting  after  all  of  those 
theretofore  countersigned.'* 

The  sections  following  provide  for  the  manner  of  conduct- 
ing the  election  until  the  close  of  the  polls. 
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Section  52  provides  that  **  the  board  shall  then  proceed  to 
canvass  the  votes,  beginning  first  with  the  state  ballots  aii<l 
completing  them  before  proceeding  with  the  local  ballots,  bj 
laying  each  ballot  upon  the  table,  in  the  order  in  which  it  is 
taken  from  the  ballot-box,  and  the  inspector,  and  the  judge  o( 
the  election  differing  in  politios  from  the  inspector,  shall  view 
the  ballots  as  the  names  of  th«  persons  voted  for  are  read 
therefrom.  In  the  canvass  of  the  votes,  anj  ballot  which  is 
not  indorsed  with  the  initials  of  the  poll-clerks  as  provided 
in  this  act,  and  any  ballot  which  shall  bear  any  distinguish- 
ing  mark  or  mutilation,  shall  be  void,  and  shall  not  be  counted, 
and  any  ballot  or  part  of  a  ballot  from  which  it  is  impossible 
to  determine  the  elector's  choice  of  candidates  shall  not  be 
counted  as  to  the  candidate  or  candidates  affected  thereby." 

It  is  not  claimed  that  the  failure  of  the  poll-clerks  to  in- 
dorse their  initials  at  the  place  on  the  back  of  the  ballots  in- 
dicated by  the  statute  constituted  a  distinguishing  mark,  for 
they  were  all  indorsed  alike;  but  the  claim  is,  that  the  stat- 
ute is  mandatory  as  to  the  place  upon  the  ballot  at  which 
the  initials  shall  be  written.  The  purpose  of  construing  a 
statute  is  to  arrive  at  the  intention  of  the  legislature.  For 
that  purpose,  the  courts  will  look  to  the  whole  statute  and  all 
its  parts,  and  when  such  intention  is  so  ascertained,  it  will 
prevail  over  the  literal  import  and  the  strict  letter  of  the  stat- 
ute; and  where  the  meaning  is  doubtful  and  uncertain,  the 
courts  will  look  also  to  the  situation  and  circumstances  under 
which  it  was  enacted,  to  other  statutes,  if  there  are  any  upon 
the  same  subject,  whether  passed  before  or  after  the  statute 
under  consideration,  whether  in  force  or  not,  as  well  as  to  the 
history  of  the  country,  and  will  carefully  consider,  in  this 
connection,  the  purpose  sought  to  be  accoraplished:  Storms  v. 
Stevens^  104  Ind.  46;  Stout  v.  Board  of  Comm^rs^  107  Ind.  343; 
May  V.  Hoover^  112  Ind.  456;  Board  of  Comm^rB  v.  Board  of 
Comm'rs,  128  Ind.  295. 

A  study  of  the  statute  upon  the  subject  of  elections  leaves 
no  doubt  that  its  purpose  is  to  secure  a  fair  expression  of  the 
will  of  the  electors  of  the  state,  by  secret  ballot,  uninfluenced 
by  bribery,  corruption,  or  fraud.  The  disfranchisement  of 
whole  precincts  by  reason  of  an  honest  mistake  on  the  part  of 
election  officers  is  inconsistent  with  this  purpose. 

The  immediate  purpose  of  the  provisions  of  section  84  is 
to  prevent  the  counting  of  fraudulent  votes,  by  requiring  the 
poll-clerks  to  indorse  their  initials  upon  the  official  ballots,  to 
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the  end  that  they  be  identified  when  taken  from  the  ballot- 
box.  This  parpoee  is  aooompliehed  as  well  by  the  indorse- 
ment  of  such  initials  in  one  place  as  in  another  on  the  back 
of  the  ballot  Of  course,  so  much  of  the  statute  as  requires 
the.  ballots  to  be  indorsed  with  the  initials  of  the  poll-clerks 
is  mandatory,  but  we  are  of  the  opinion  that  so  much  of  the 
statute  as  requires  initials  to  be  indorsed  at  a  particular  place 
on  the  back  of  the  ballot  is  directory  only,  because  the  pur< 
pose  of  the  legislature  is  accomplished  when  the  indorsement 
is  made  in  such  manner  as  to  enable  the  election  officers,  in 
oondncting  the  count,  to  identify  it  as  the  official  ballot. 

Judge  Cooley,  in  his  valuable  work  on  constitutional  lim- 
itations, page  77,  says:  ^  Those  directions  which  are  not  of 
the  eesence  of  the  thing  to  be  done,  but  which  are  giren  with 
a  Yiew  merely  to  the  proper,  orderly,  and  prompt  conduct  of 
the  business,  and  by  a  failure  to  obey  which  the  rights  of  those 
interested  will  not  be  prejudiced,  are  not  commonly  to  be  re- 
garded as  mandatory;  and  if  the  act  is  performed,  but  not  in 
the  time  nor  in  the  precise  mode  indicated,  it  niay  still  be 
aufficient,  if  that  which  is  done  accomplishes  the  substantial 
purposes  of  the  statute.''  Bee  also  Martin  v.  Pt/sr,  96  Ind. 
245;  MiddleUm  y.  Qree^ony  106  Ind.  18;  In  re  Douglas,  68  Barb. 
174. 

In  our  opinion,  the  circuit  court  did  not  err  in  refusing  to 
reject  the  ballots  cast  in  the  precincts  now  under  considera- 
tion. 

By  the  provisions  of  section  10  of  this  statute,  the  board  of 
ooanty  commissioners  is  required  to  provide  two  ballot-boxes, 
— one  for  the  reception  of  the  ballots  cast  for  state  officers,  and 
another  for  the  reception  of  the  ballots  cast  for  local  officers. 
In  canvassing  the  votes  cast  at  three  of  the  precincts  in  Van-  - 
derburgh  County,  some  of  the  local  ballots  were  found  in  the 
balloi-box  provided  for  the  reception  of  the  ballots  cast  for 
state  officers.  These  ballots  bore  the  initials  of  the  poll-clerks, 
and  were  properly  stamped,  but  were  rejected  for  no  other 
reason  than  that  they  were  found  in  the  wrong  ballot-box. 
Prima  fe^eUy  these  ballots  should  have  been  counted.  Under  the 
safeguards  provided  by  this  statute,  it  is  next  to  impossible 
that  they  could  have  gotten  into  the  ballot-box  without  being 
placed  there  by  some  of  the  election  officers.  To  have  placed 
them  in  the  box  unless  received  from  some  qualified  elector 
of  the  precinot  would  have  been,  under  the  statute,  a  crimen 
The  prosamption  of  law  is  always  against  crime,  and,  without 
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any  ahowing  to  the  oonlimiy,  tiie  praminiptioa  is,  that  tht 
ballota  were  placed  in  the  wrong  box  by  the  mistake  of  the 
eleetion  officers. 

Judge  MoCrary,  in  his  work  on  elections,  section  196,  sajrs: 
*^  It  is  a  rule,  well  groanded  in  justice  and  reason,  and  well 
established  by  authority  and  precedent,  that  the  Toter  shall 
not  be  depriyed  of  his  rights  as  an  elector,  either  by  the  frand 
ct  the  mistake  of  the  election  officer,  if  it  is  possible  to  pre- 
Tsnt  it." 

The  oase  of  PeopU  t.  Bolsf,  11  Mich.  862,  88  Am.  Deo.  746, 
is  much  in  point  here.    In  that  case  an  election  was  held  for 
state  and  oounty  and  for  city  officers  on  the  same  day  and  at 
the  same  polls.    One  ballot-box  was  used  for  the  reception  of 
the  ballots  cast  for  state  and  county  officers,  and  another 
ballot-box  was  used  for  the  reception  of  ballots  cast  for  city 
officers,  but  the  same  judges  and  inspectors  conducted  both 
elections.    When  canyassing  the  vote,  it  was  ascertained  that 
some  of  the  votes  cast  for  city  officers  had  been  deposited  in 
the  box  used  for  the  reception  of  the  ballots  cast  for  state  and 
county  officers.    It  was  held  that  the  ballots  so  found  in  the 
box  prepared  for  the  reception  of  the  ballots  cast  for  state  and 
county  officers  should  be  counted  for  the  city  officers  for  whom 
they  were  cast.    The  supreme  court  of  Michigan  said:  "  The 
two  elections,  though  held  upon  the  same  day,  were  in  law 
distinct  and  independent  of  each  other,  as  much  as  if  they 
happened  on  different  days;  and  it  is,  in  fact,  only  in  each 
alternate  year  that  they  can  occur  together.     But  though 
thus  distinct,  and  the  ballots  to  be  deposited  in  separate 
boxes,  yet  as  both  were  held  together  under  the  supenrision 
of  the  same  inspectors,  with  both  boxes  before  them  for  the 
reception  of  ballots,  the  inspector  receiving  the  ballot  might 
be  liable,  by  honest  mistake,  occasionally  to  deposit  a  ballot 
in  the  wrong  box;  and  if  he  understood  that  the  ballots  found 
in  the  wrong  box  were  in  no  case  to  be  counted,  he  might  do 
the  same  thing  for  a  fraudulent  purpose.     But  the  elector  is 
not  to  be  deprived  of  his  vote,  either  by  the  mistake  or  fraud 
of  the  inspector  in  depositing  it  in  the  wrong  box,  if  the  in- 
tention of  the  voter  can  be  ascertained  with  reasonable  cer^ 
tainty.    To  hold  otherwise  would  be  to  give  more  effect  to  the 
letter  than  to  the  manifest  purpose  of  the  statute.*' 

In  this  case,  as  in  all  others,  it  is  an  easy  matter  to  ascer- 
tain whether  the  local  ballots  in  the  two  boxes  exceed  the 
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Bomber  of  wtes  oast  bj  the  legal  wten  of  the  pfeoiiiel  bj 
comparing  the  number  with  the  poll  list 

There  are  some  other  qaeationa  of  minor  importance  die* 
caaeed  by  oounael  in  their  ablalmcfi  in  thia  caae^  bat  aa  they 
Buty  not  ariae  upon  another  trial  of  the  cause,  wc  deem  nnne* 
ceasary  to  dedde  them  now. 

Judgment  rerersed,  with  direciiona  to  the  circnii  conrt  to 
grant  a  new  triaL  __^_ 

BtATfma — Oonmmnmum*  -»  When  p«rtcmt  whoae  dntj  II  It  to  0x600 to 
a  law  hoTO  oidforaily  giToa  It  a  oortaio  ooiiotraotioD»  ond  this  ooDotrnotioB 
ko8  booo  ooqoioMod  ia  ond  aotod  open  for  a  long  timo^  it  will  oomnuuid  tho 
afctontion  of  tho  ooorti,  and  will  bo  foUowod,  naloss  maaifootly  wrongt  Ktilp 
▼.  MMHmomak  OomUif,  IB  Or.  366. 

STATcns— WHKTHaa  MASDAToar  ea  Dibioiort:  800  Bowoa  t.  lfli»- 
meapoUB,  47  Minn.  116;  28  Am.  St  Bop.  883,  and  noto,  with  oases  ooUeotod. 
It  is  only  thooo  proWsions  of  tho  olootion  laws  as  aro  made  ossontial  pro- 
loqnisitso  to  tho  Talidity  of  an  olootion  that  aro  mandatory;  all  othors  aro 
■MToly  dirootory:  Buueli  t.  MeDanaid,  83  Cal.  70. 

SrATOTBi — How  CoHCTRUXDi  — Bvory  statuto  should  bo  oonstmed,  not 
■ooording  to  the  letter,  bnt  aooording  to  the  meaning,  and  the  intention  must 
gOTom,  although  snob  a  eonstmotion  would  not  agree  with  the  letter  of  tho 
■tatnto:  BtUkdge  r.  Cfmw/ord,  91  Gal.  626;  26  Am.  St.  Rep.  212.  For  the 
general  roles  relating  to  the  oonstrnction  of  statutes,  see  note  to  Standard 
tie.  Co,  T.  AUorney-Oeneral,  19  Am.  St.  Rep.  403.  It  is  a  familiar  caaoa  of 
•onatruotion,  that  a  thing  whioh  is  within  the  intention  of  the  makers  of  a 
statute  is  as  much  within  the  stetuto  as  if  it  were  within  the  letter,  and  a 
thing  whieh  is  within  tho  letter  of  the  stetute  is  not  within  tho  stetute 
unless  it  is  within  the  intention  of  the  makers:  JUggs  v.  Palmer,  116  N.  Y. 
606;  IS  Am.  St.  Rep.  819»  and  extended  note.  Where  words  indioating  a 
general  intent  are  inconsistent  with  those  expressing  a  particular  intent,  the 
partienUr  intent  must  be  taken  as  an  exeeption  to  the  general  intent,  so  that 
all  the  parte  of  tho  law  may  stend:  Howard  Oil  Co.  r.  Davit,  76  Tex.  630.  A 
donbtfnl  remedial  stetuto  will  be  construed  to  suppress  the  mischief  and 
odTanoo  the  remedy:  Toomy  v,  Duwpliy,  86  CaL  639.  Courte  will  construe  a 
donbtfnl  stetute,  so  as  to  promote  equity  and  justice:  IjoJee  Short  etc  R*y  Co, 
T.  Cmchmati  etc  B^y  Co,,  116  Ind.  678.  Conrte  will  supply  by  judicial  eon- 
stmotion what  is  palpably  omitted  from  a  stetute:  Monaghan  t.  State,  66 
Miss.  613;  RandaU  t.  Rickmond  etc,  R,  R.  Co,,  107  N.  0.  748.  Courte  are 
not  permitted  to  extend  the  body  of  an  aot  by  reference  to  ite  title,  but  the 
tttio  may  be  considered  for  the  purpose  of  determining  what  was  within 
tho  contemplation  of  the  legislature:  Sohy  y.  People,  134  111.  66. 

ELionom  —  Powaa  or  tbb  Ligolaturk  to  Rsoulati.  —  The  legisla- 
ture has  nndonbted  power,  under  tho  oonstitution,  to  regulate  elections,  so 
long  as  it  merely  regnlates  the  exercise  of  the  elective  franchise,  and  does 
not  deny  snoh  franchise  either  directly  or  by  making  it  so  difficult  or  incon- 
venient as  to  amount  to  a  denial:  DeWaU ▼•  Bartley,  146  Pa.  St  629;  28 
Am.  St  Rep.  814,  and  note. 

Bl»71TOH8 —  Ewwwm  ov  iRRaovLARims  BT  BLionoN  OmoBM.  -^  Irreg- 
alarify  in  tlio  oondnot  of  an  election  which  deprives  no  voter  of  his  rights. 
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DOT  admits  *  ditqmaliflad  pcnon  to  vote,  nor  oaate  any  nnoerteinty  npoii  the 
nsnlt^  and  which  hat  not  bean  ooeaaioned  by  one  seeking  to  beaefit  by  it» 
wiU  be  OTsrlookad:  De  Bmry  t.  NkicUim,  102  K.  C.  465;  11  Am.  St.  Rep. 
707»  and  note;  see  also  Lnmtmtt  t.  IngerwoU,  88  Tenn.  02;  17  Am.  St.  Rep. 
870.  MsM  iirsgolaritlM  sC  slaetioa  aflBosrs  which  do  not  afleet  a  Toter's 
rights  nar  tlM  pui^r  9i  Iha  slisHsti,  and  not  made  in  rafarsasa  to  matters 
made  maadatsry  by  Isw,  da  ns*  ioTaUdata  an  eleotion:  FkUwood  t.  Staie^  87 
Miss.  664.  MsM  imgalaritiaa  in  ratarning  the  baUots  and  poU  listi.  in  the 
U  frMd,  win  mt/k  iioiiiirily  vitiats  tlM  fatanat  EiUogg  ▼•  iRdb* 
,lSCW.iiiL 
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MoR  n  Ghubtyalb  Watbb  and  Manufaotub- 
nre  Gompant. 

(«  KAmA%  111 
W«tn  OmtPAnM— Fbitrt  of  Goirnuor.  —  When  »  eitj  mftkat  a  ooq* 
tnot  with  ft  water  oompAny  to  famish  water  to  oxtinguish  firet,  th«r«  | 
ii  BO  fdwitj  of  oontnot  between  snch  company  and  the  reeidente  of  the  i 
«ity»  and  the  latter,  therefore,  eannot  reoorer  of  the  oompany  for  dam-  ; 
agee  reaolting  from  a  breach  of  ito  oontraot»  though  one  of  the  8tipnla>  { 
tkme  of  the  contract  is  that  the  company  will  pay  all  damagee  that  may  ' 
aoerao  to  any  oitiien  of  the  city  by  reason  of  the  failnre  on  the  part  of 
the  omnpany  to  sopply  a  soffioient  amonnt  of  water,  or  a  failure  to  sop* 
ply  water  aft  a  proper  time^  or  by  reason  of  any  other  negligenoOi 

M§(h$m  and  Smarts  for  the  plaintiff  in  error. 

John  W.  Deford^  for  the  defendant  in  error. 

HoiiTON,  0.  J.  B.  H.  Mott  brought  hie  action  afi^inet  the 
Cherryyale  Water  and  Mannfaotnring  Company  for  seven 
hundred  dollars  damages.  .  He  alleged  in  his  petition  that 
the  defendant  is  a  oorporation  having  the  right  to  construct, 
maintain,  and  operate  a  system  of  water-works  in  the  city  of 
Ottawa,  in  this  state,  and  has  carried  on  that  business  under 
an  ordinance  enacted  by  the  mayor  and  council  of  said  city; 
that  on  May  2,  1887,  he  was  a  citizen  and  resident  of  Ottawa, 
and  owned  personal  property,  then  in  his  place  of  business, 
on  block  71,  which  was,  on  that  day,  burnt  up  without  his 
fault;  that  it  was,  by  the  terms  of  said  ordinance,  defendant's 
duty  to  furnish  a  water-pressure  of  sixty-five  pounds  within 
seven  minutes  after  a  fire  alarm,  seventy-five  pounds  within  ten 
minutes,  and  thereafter,  during  the  fire,  a  sufficient  supply 
tot  fire  protection;  the  alarm  to  be  given  by  the  bell,  such 
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pressure  to  be  determined  by  the  register  in  theengine*1)ouse; 
that  defendant  agreed,  by  the  terras  of  the  ordinance,  "thai 
it  would  pay  all  damages  that  might  accrue  to  any  citizen  of 
the  city  by  reason  of  a  failure  on  the  part  of  defendant  to  sup- 
ply a  sufficient  amount  of  water,  or  a  failure  to  supply  the 
same  at  the  proper  time,  or  by  reason  of  any  negligence  of  the 
defendant";  that  the  alarm  was  given  at  1:45,  a.  m.,  but  de- 
fendant fenled  and  neglected,  within  seven  miontes  thereafter, 
to  furnish  a  water-pressure  of  sixty-five  po«nde,  and  within 
ten  minutes  a  pressure  of  seventy-five  pounds,  and  thereafter, 
during  the  fire,  a  sufficient  supply  of  water  for  fire  protection; 
that  by  reason  thereof  him  goods  were  consumed  by  the  fire. 
Defendant  answered,  admitting  that  it  was  a  corporation,  as 
alleged;  denying  ^'all  and  singular"  the  other  allegations  of 
the  petition,  and  averring  ''  that  there  is,  and  always  was,  a 
total  want  of  consideration  for  the  supposed  and  pretended  con- 
tract alleged  in  the  petition."  Qpon  the  trial,  a  verdict  was 
rendered  for  the  plaintifT  for  two  hundred  dollars.  Defend- 
ant filed  its  motion  for  a  new  trial,  which  was  granted.  The 
plaintiS*  excepted,  and  brings  the  case  here. 

The  trial  court,  in  granting  the  motion  for  a  new  trial,  ruled 
that  the  clauses  of  the  contract  and  ordinance  between  the 
water  and  manufacturing  company  and  the  city  of  Ottawa 
did  not  give  the  plaintiff  a  right  to  recover  the  damages  al- 
leged in  his  petition,  there  being  no  privity  of  contract  be- 
tween him  and  the  city  of  Ottawa,  and  no  legal  obligation 
from  the  city  to  the  plaintiff  upon  which  it  could  contract  for 
indemnity.  The  ruling  of  the  trial  court  is  fully  sustained 
by  the  great  weight  of  the  authorities, —  by  all,  or  nearly  all, 
of  the  decisions.  The  fiuA  th&t  a  eity  levies  and  coUeots  a 
tax  to  be  paid  to  a  water  company  does  not  create  any  privity 
of  interest  between  the  water  company  and  a  oitisen  or  a  resi- 
dent of  the  city.  In  making  suoh  oontraot,  the  city  discbarges 
one  of  its  duties  for  which  it  was  created,  and  in  raising  the 
required  money  it  only  provides  the  coasideratioa  due  from 
it  by  virtue  of  the  contract  A  water  company  oould  not 
proceed  directly  against  a  citisen  or  resident  in  the  first  in- 
stance for  unpaid  money  doe  under  the  contract  from  the  city. 
**  Municipal  corporations  have  and  can  exercise  only  soch 
powers  as  are  expressly  granted  to  tiiem  by  law,  and  such 
incidental  ones  as  are  necessary  to  make  those  powers  avail- 
able, and  are  essential  to  effectuate  the  purposes  of  the  cor- 
poration; aiid  those  powers  are  strictly  constmed.    The  law 
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which  authorises  cities  to  contract  with  individuals  and  com- 
panies for  the  building  and  operating  of  water-works  confers 
no  powers  upon  a  city  to  make  a  contract  of  indemnity  for 
Oe  individual  benefit  of  a  eitiaen  or  resident  of  the  city  for  a 
breach  <tf  which  he  can  maintain  an  action  in  bis  own  name.*' 
Under  the  powers  conferred  by  the  statute  upon  cities  in  this 
state,  a  city  making  a  contract  with  a  water  company  to  fur- 
nish water  for  fires,  etc.,  is  not  liable  to  its  citizens  or  residents 
on  account  of  tlie  failure  of  the  company  to  furnish  water  or 
to  perform  the  conditions  of  the  contract  If  a  city  is  not 
■able  to  its  eitisens  or  residents,  the  water  company  is  not 
liable  to  such  citizens  or  residents  upon  a  contract  between  it 
and  the  city.  The  contract  in  such  a  case  is  between  the  city 
and  the  water  company  only:  Gen.  Stats.  1889,  pars.  1401, 
1402;  Becker  t.  Keokuk  Water  Worbt,  79  Iowa,  419;  18  Am. 
St.  Rep.  877;  Davis  ▼.  Clinton  Water  Works  Co.,  54  Iowa,  59; 
87  Am.  Rep.  185;  Van  Horn  v.  City  of  Des  Moines^  63  Iowa, 
447;  60  Am.  Rep.  750;  Nickerson  v.  Bridgeport  Hydraulic  Co.^ 
46  Conn.  24;  88  Am.  Rep.  1,  and  note  &-9;  Fowler  y.  Athens 
City  Water  Woiks  Co^  88  Ga.  219;  20  Am.  St.  Rep.  818;  Vroo- 
man  t.  Turner,  89  N.  Y.  280;  25  Am.  Rep.  195;  Weet  ▼. 
ViUage  of  Brockport,  16  N.  Y.  161,  note;  Foster  v.  Lookout 
Water  Co.,  2  Lea,  42;  Marvin  Safe  Co.  v.  Ward,  46  N.  J.  L. 
19;  Blake  v.  Ferris,  5  N.  Y.  48;  65  Am.  Dec.  304;  Exchange 
Banky.  Rice,  107  Mass.  87;  9  Am.  Rep.  1;  Ferris  v.  Carson 
Water  Co.^  16  Nev.  44;  40  Am.  Rep.  485,  and  cases  there 
cited. 

In  seyeral  eases  it  has  been  held  that  a  city  is  not  liable  for 
its  neglect  in  cutting  water  off  from  a  hydrant,  but  for  which 
the  fire  might  have  been  extinguished:  Tainter  v.  Worcester, 
123  Mass.  311;  25  Am.  Rep.  90;  New  Orleans  v.  Crescent  Mut. 
Ins.  Co.,  26  La.  Ann.  390;  Wheeler  v.  Cincinnati,  19  Ohio  St.  19; 
2  Am.  Rep.  868;  Heller  v.  Sedalia,  63  Mo.  159;  14  Am.  Rep. 
444.  This  action  is  not  based  upon  a  breach  of  a  statutory 
duty,  but  upon  the  failure  of  the  water  and  manufacturing 
company  to  comply  with  a  contract  made  with  the  city  of 
Ottawa.  It  is  not  charged  in  the  petition  that  the  plaintiff  is 
a  tax-payer,  or  has  ever  paid  any  taxes  in  Ottawa.  It  is  al- 
leged, however,  that  he  is  a  citizen  and  resident  of  Ottawa, 
and  at  the  time  of  the  fire  was  the  owner  and  in  possession 
of  personal  property,  consisting  of  clothing,  household  fixtures, 
furniture,  etc.,  of  the  value  of  seven  hundred  dollars. 

There  is  no  claim  that  this  is  an  action  ex  delicto.    In  sup- 
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port  of  the  contention  of  the  plaintiff,  the  case  of  Paducah 
Lumber  Co.  v.  Padueah  WcUer  Supply  Co.,  89  Ky.  840,  26 
Am.  St.  Rep.  536,  is  referred  to.  That  case  differs  from  this. 
In  that  case  there  was  an  express  contract,  set  out  in  the  peti- 
tion, between  the  lumber  company  and  the  water-supply  com- 
pany, by  which,  in  consideration  of  rent  paid  for  the  use  of 
the  two  hydrants  on  its  own  lot,  water  was  agreed  to  be  fur- 
nished directly  to  the  lumber  company.  In  referring  to  the 
decision  in  that  case,  Mr.  A.  C.  Freeman,  the  law-writer,  and 
one  of  the  editors  of  the  American  Decisions,  says  **  that  the 
Kentucky  court  took  a  different  view  and  reached  an  opposite 
conclusion  from  the  other  courts  by  which  the  question  has 
been  oonsidered  and  determined  ";  18  Am.  St  Rep.,  note  880, 
881. 
The  judgment  of  the  district  court  will  be  affirmed. 

Watbb  OoKPAHT't  LiABiurT  TO  GiTizKn  rom  ImrFfionirr  8um.r  or 
Water.  —  The  priocipal  om6  it  in  line  with  all  the  anthorttiei,  with  one  ex- 
ception, mentioned  by  the  oonrt»  ^is.,  Padueah  Lumber  Co,  t.  Paducak  Water 
Supply  Oft.,  89  Ky.  340;  25  Am.  St.  Rep.  536:  See  note  to  Brititm  t.  Orem 
Bay  etc.  Water  Works  Co.,  29  Am.  St  Rep.  863.  The  present  decision,  how- 
ever, seems  to  be  much  stronger  thnn  any  of  its  predecessors,  for  the  water 
company  had  agreed  to  **  pay  all  damages  that  may  aoome  to  any  oitixen  of 
the  city  by  reason  of  a  failure  on  the  part  of  the  oompany  to  supply  a  sufli- 
oient  amount  of  water,  or  a  failure  to  supply  the  same  at  the  proper  time^  er 
by  reason  of  any  negligenoe  of  the  water  company."  The  court  therefore 
decides,  not  merely  that  a  contract  made  in  general  terms  between  the  mn« 
nicipality  and  the  water  company  cannot  inure  to  the  benefit  of  the  individ- 
ual citiaens,  but  that  even  the  attempt  to  create  a  liability  in  favor  of  sooh 
citisens,  by  means  of  express  words  inserted  in  the  ordinance  which  grants 
the  water  company  its  privileges,  cannot  succeed,  for  the  reason  that  such  a 
proceeding  is  vUra  vkree.  If  this  ruling  is  accepted  as  oorreoti  one  of  the 
alternative  methods  which  were  proposed  in  our  note  to  Britten  v.  Oreen  Bag 
tie.  Water  Worke  Co.*  29  Am.  St.  Rep.  863,  for  the  purpose  of  remedying 
the  somewhat  unsatisfactory  condition  of  affiiirs,  which  deprives  the  injured 
citizen  of  aU  redress,  must  apparently  be  considered  impracticable.  Since 
the  insertion  of  an  express  provision  in  the  contract  will  not  avail,  there 
seems  to  be  no  resource  but  legislation  conferring  the  necessary  powers  upon 
the  corporation.  Whether  the  court  would  have  allowed  an  action  to  be 
sustained  by  the  oorporation  for  the  benefit  of  the  citiien  is  not  apparent; 
but  even  if  we  suppose  that  such  a  remedy  would  be  theoretically  available, 
it  would  manifestly  be  quite  inadequate  to  meet  the  practical  necessities  df 
the  case,  for  the  citisen  would  have  no  means  of  compelling  the  corporation 
to  sue.  Indeed,  it  is  evident  that  if  he  had  such  means  of  compulsion  at  his 
command,  his  position  would  virtually  be  the  same  as  if  he  were  allowed  to* 
sue  in  his  own  name,  — a  result  which  is  so  repugnant  to  the  simple  and 
straightforward  methods  of  modem  procedure  that  it  can  hardly  be  suppceed 
to  be  within  the  oontemplatioD  of  the  oonrl^ 
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LoNO  ft  GmoAGo,  Kansas,  and  Wrbtbbn  Bail- 

BOAD  GOMPANT. 
{4B  Kakiai,  SBl] 
MAmEli  LuBiurr  iob  Sbeyaht's  Comm  umioatxmo  ▲  CovTAOioim  Disbabi. 
—A  nilway  oorporalioo  is  not  liable  to  one  ooutraoting  small-poz  from 
ifti  tioket  agoal  whon  Tuituig  iti  office  for  the  pnrpote  of  parchanng  a 
tioket^  if  the  eorporatioa  had  no  knowledge  that  ita  agent  was  afflioted. 
The  negligent  or  aooldenlal  aot  of  the  agent  in  imparting  the  contagiou 
dieneBt  to  the  porofaaeer  of  the  ticket  wae  not  within  the  toope  of  hie 
•mplojment^  to  as  to  charge  his  prinoipaL 

PaiUrwn  and  WhiUinghOl^  and  WiUiam  Mumford^  for  the 
plaintiff  in  error. 

OeargiB  R,  Pech^  A.  A.  Hwrd^  and  Bofmi  Dwdap^  for  the  de- 
fondant  in  error. 

HoBTQH,  0.  J.  The  facte  in  this  case  are  sobstantially  as 
foUowa:  Oheeter  D.  Long  went  to  the  small  station  of  Anness, 
on  the  defendant's  line  of  raUroad,  to  purchase  a  ticket  to 
take  passage  on  its  road.  In  doing  so  he  came  in  contact 
with  one  Clayton,  the  agent  who  was  selling  tickets  at  that 
station,  and  be  charges  that  Clayton  at  the  time  was  afflicted 
with  the  contagions  disease  of  small-pox,  a  fact  which  Clayton 
either  knew  or  might  have  known  at  the  time,  and  that  by 
reason  of  coming  into  close  proximity  with  Clayton,  the  plain- 
tiff contracted  the  disease  and  suffered  from  the  same.  Sub- 
sequently, Long,  by  his  next  friend,  Major  C.  Long,  brought 
bis  action  to  recover  twenty  thousand  dollars  damages,  alleged 
to  have  been  suffered  by  him.  The  railroad  company  filed  a 
demurrer  to  the  petition, 'which  the  court  below  sustained. 
Complaint  is  made  of  this  ruling. 

It  is  the  rule  that  where  the  owner  of  a  house,  office,  or 
other  tenement,  knowing  that  it  is  so  infected  by  the  small- 
pox, or  any  other  contagious  disease,  as  to  be  unfit  for  occupa* 
tion,  and  to  endanger  the  health  and  lives  of  the  occupants, 
and  concealing  this  knowledge  from  the  person  invited,  in- 
duces him  to  hire,  occupy,  or  visit  it,  and  the  person  so  hiring 
or  invited  takes  a  disease  by  reason  of  the  infection,  the  owner 
is  guilty  of  actionable  negligence.  In  such  a  case,  however, 
it  must  be  shown  that  the  owner  knew  that  the  house,  office, 
or  tenement  was  so  infected  as  to  endanger  the  health  or  life 
of  any  person  who  might  visit  or  occupy  it.  Knowledge  is  an 
element  In  tho  intent  essential  to  liability:  Bishop  on  Non- 
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Contract  Law,  sec.  502;  Meeker  ▼.  Van  Renaselaer^  16  Wend. 
397;  Mirwr  t.  Sharon,  112  Maaa.  477;  17  Am.  Bep.  122;  Cuar 
V.  Karutz,  60  N.  Y.  229;  19  Am.  Rep.  164;  Smith  v.  Baker,  20 
Fed.  Rep.  709;  Gilbert  ▼.  Hoffman,  66  Iowa,  206;  65  Am.  Rep. 
263.  In  this  case  it  is  not  charged  that  the  railroad  oom- 
pany  or  any  of  its  superior  officers  knew  that  its  agent  at  An- 
ness  was  afflicted  with  any  disease,  contagions  or  otherwise. 
We  do  not  think  that  a  master  or  a  railroad  company  is  liahle 
in  damage  to  a  third  person  because  such  person  has  contracted 
a  contagious  or  infectious  disease  from  an  agent,  when  the 
master  or  company  has  no  knowledge  that  the  agent  is  afflicted. 
Proof  of  scienter  is  necessary. 

An  insane  person  is  civilly  liable  to  make  compensation  in 
damages  to  persons  injui^d  by  his  acts.  An  innkeeper  who 
was  insane  was  held  liable  for  not  keeping  the  goods  of  his 
guest  safely:  Cross  v.  Andrews^  2  Cro.  Eliz.  622.  See  also 
Cooley  on  Torts,  sec.  99,  p.  115;  11  Am.  &Eng.  Ency.of  Law, 
144.  Insanity  is  a  disease,  but  a  master  or  railroad  company 
will  not  be  liable  for  such  infirmity  in  an  agent,  having  no 
knowledge  thereof:  Story  on  Agency,  sec.  8;  and  see  Pope  on 
Lunacy,  340;  Russell  on  Mercantile  Agency,  5;  8  Jarman  and 
Blythewood  on  Conveyancing,  10;  Buswell  on  Insanity,  sec.  313. 
But  if  one  knowingly  employs  an  insane  person  as  his  servant 
or  agent,  he  will  be  liable  for  damages  to  innocent  third  per- 
sons resulting  from  acts  done  by  the  insane  person  in  the 
scope  of  his  erapioyment:  Buswell  on  Insanity^  sec.  257.  The 
scienter,  however,  must  be  shown.  The  employment,  know- 
ingly, of  an  improper  person  to  come  in  contact  with  the  pub- 
lic as  an  agent  would  be  gross  misconduct;  but  if  the  master 
or  railroad  company  is  faultless  in  regard  to  employing  an 
agent  and  in  continuing  his  employment,  the  master  or  rail- 
road company  ought  to  be  excused  civilly  from  the  conse- 
quences of  any  secret  disease  or  like  infirmity  of  the  agent,  in 
the  absence  of  all  knowledge  thereof.  Even  a  dog  which  has 
manifested  no  vicious  propensities  may  be  kept  by  its  owner 
without  being  tied,  or  otherwise  secured;  but  if  the  animal  is 
vicious,  and  the  owner  has  been  notified  of  the  fact,  a  duty  is 
then  imposed  upon  him  to  keep  the  animal  secure,  and  he  is 
responsible  for  any  mischief,  if  he  fails  to  observe  this  duty. 
The  scienter  must  be  established. 

Chester  D.  Long  was  lawfully  in  the  station  at  Anness,  and 
was  without  fault  on  his  part  in  purchasing  his  ticket  of  Clay- 
ton, the  agent;  and  in  selling  his  ticket,  Clayton  was  acting 
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clearly  withiit  the  scope  of  hig  employment;  but  hb  diieaae 
was  not  known  to  the  railroad  comany,  or  any  of  its  superior 
offieers,  and  although  it  was  coatemporaneoos  with  his  en^ 
ploynsenty  the  laUroad  eoatpany  oaooot  be  charged  with  the 
eoneeqoeneee  ttereof.  The-negligetit  or  accidental  aet,  if  any, ' 
of  the  agent  in  imparting  a  contagious  disease  to  Long,  the 
purchaser  of  the  railroad  ticket,  was  not  within  the  scope  of 
bis  authority,  00  «s  to  charge  the  company,  his  master.  The 
sickness  of  an  agent  with  a  contagious  disease  cannot  be  prs» 
earned  ia  be  auiliorized  or  directed  by  the  master,  and  is  act 
an  incident  in  any  way  to  the  employment  of  selling  tickets, 
cr  acting  as  agent  at  a  station* 

We  are  not  referred  to  any  decisions,  and  we  cannot  find  in 
the  books  where  a  master  at  railroad  company  has  been 
held  liable  in  a  ease  like  this.' 

The  judgment  of  the  district  court  will  be  aflSrmed. 

KAsnm/VLiABnBvr  voa  SvarAvfB^  Aon,  *-  Tfav  niMtor  is  liable  for  nob 
aotn  of  kisserranto  oaly  m  tOB  witkin  the  fine  of  his  doty:  Baim"^,  Kkueiff 
38  CaL  631;  99  Am.  Dee.  438.  Muter  ie  not  liable  for  the  aot  or  negleot  of 
his  aorvant  whaa  doing  something  whioh  the  master  has  nol  ordered  donei 
Manii  ▼•  Brown,  111  K.  Y.  818;  7  Am.  8t  Rep.  76L 


HuTDHINBOir   AlTD    SoUTHBBlf    BaTLBOAD    GoMPANT 

V.  Board  of  Gommissionbrcu 

[48  Kamab,  70.] 
RAII.KOA]>-AtD  BoilDSi  BSTOPFKL  TO  CONTBST    VaLIDXTT   OV.  —A  township 

!•  estopped  from  claiming  that  a  petition  for  a  speoial  election  was  not 
■igMd  by  tho  ceqoisite  namber  of  tax-payers,  if  the  faet  thai  it  was  so 
agned  is  entered  on  the  journals  of  the  board  of  oonnty  oommissionerB 
ia 'ordering  the  eleotion,  and  an  election  ia  thereafter  had  at  whioh  the 
proposition  to  issne  bonds  is  carried,  and  they  are  afterwards  issued  in 
dne  form,  eontaiiniiig  all  tiie  recitals  required  by  law,  in  consideration  of 
wirch  tb^Tailmad'ia  located,  coMstmeted,  eqoipped,  and  operated,  with* 
oat  objeotion  or  protesi  iroos  any  of  the  oitiasns  of  the  township. 

BnoFFKL.  —  Laohis  ok  tbb  Past  of  Taz-patibs  of  a  Muk dozfautt  in 
objecting  to  or  resisting  a  public  improvement,  or  the  issuing  of  munici- 
pal bonds  in  aid  of  a  railroad  corporation,  may  estop  them  from  after* 
wards  denying  lisHlity  for  such  improvement,  if  during  their  inaotios 
a  oontraoter  oe  other  person  has  iacmnod  liabilities  or  made  ezpenditMret 
in  good  faithp  or  the  bonds  have  passed  into  the  hando  of  btma  JUU  pw- 
chasers. 

Railroad- AID  Bosidb.  —  A  Fivdino  on  thb  Fabt  of  Countt  Oommusiok- 
SBS  that  the  preliminary  stepe  required  by  law,  such  aa  a  petition  signed 
AM.  ST.  Bar.,  Vol.  XXX  -IS 
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by  two  fifths  of  the  tax-payenii  or  eleotioB,  and  a  majority  Tote,  bavw 
been  taken  is  oonclasire  in  favor  of  a  railroad  corporatioa  whioh  aooepli 
bondi  or  a  sabBoription  baaed  upon  aaoh  fioding. 
■roppBi — MuMKnPAL  O0RPORAT10N8.  —  The  dootrine  of  estoppel  haa  been 
extended  to  monioipal  oorporations  aa  to  matten  within  the  aoopeof 
their  powers  and  the  powers  of  their  offioers,  so  as  to  bind  them  by  their 
I  own  aots  and  acqaiesoence,  and  the  sots  and  aoqniesoenoe  of  their  oO* 
oer%  whenever  an  estoppel  would  exist  in  the  oaie  of  ft  nfttand  ] 


George  R.  Peek,  A.  A.  Hurd,  0.  N.  fiftfiry,  W,  U.  WhUdaw^ 
and  W.  M.  WaUaee,  for  the  plaintiff. 

Qeorge  W.  Cooper  and  John  W.  Cooper,  for  iha  defendanto. 

Simpson,  C.  This  is  an  original  proceeding  in  mandafMU^ 
instituted  by  the  Hutchinson  and  Southern  Railroad  Com- 
pany, to  compel  the  board  of  county  commissionera  and 
county  clerk  of  Kingman  County  to  issue  the  bonds  of  Rich* 
land  township,  in  Kingman  County,  in  the  aum  of  thirteen 
thousand  dollars,  to  the  plaintiff.  These  bonds  were  voted  by 
Richland  township  on  the  twenty-seventh  day  of  November, 
1889,  to  the  Omaha,  Hutchinson,  and  Gulf  Railway  Company, 
under  the  laws  of  the  state  of  Kansas,  as  aid  to  such  company 
in  the  construction  of  its  railroad  through  Richland  town- 
ship. The  Hutchinson  and  Southern  Railroad  Company,  hav- 
ing purchased  the  railroad  property,  real  and  personal,  and  all 
the  rights,  privileges,  franchises,  etc.,  of  the  Omaha,  Hutchin- 
son, and  Gulf  Railway  Company,  now  claims  these  bonds  as 
such  purchaser  and  assignee.  The  defendants  claim  that  the 
plaintiff  is  not  now  entitled  to  such  bonds,  and  ought  not  to 
prevail  in  this  suit,  for  four  reasons:  1.  Because  the  petition 
on  which  the  bond  election  of  November  27,  1889,  was  held 
did  not  contain  two  fifths  of  the  resident  tax-payers  of  Rich- 
land township;  2.  Because  the  notice  of  the  election  was 
defective;  8.  Because  the  Omaha,  Hutchinson,  and  Gulf 
Railway  Company  sold  out  to  the  Hutchinson  and  Southern 
Railroad  Company,  and  the  Hutchinson  and  Southern  Rail- 
road Company  could  acquire  no  right  to  isocb  bonda  under 
such  sale;  4.  That  no  demand  was  made  on  defendants  by 
plaintiff  for  the  bonds  before  suit  was  brought 

Plaintiff  contends  that  two  fifths  of  the  resident  tax-payers 
of  Richland  township  did  sign  the  petition  on  which  theeleo- 
tion  was  called;  that  due  and  proper  notice  of  snoh  election 
was  given,  but  that  if  the  notice  was  defective,  it  was  an  ir- 
regularity which  was  cured  by  actual  notice  to  the  voters  of 
the  township,  and  a  very  full  vote;  that  the  plaintiff  haa  the 
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right  to  demand  th«  bonds  as  purchaser  from  the  Omaha, 
Hutchinson,  and  Oulf  Railway  Company;  that  proper  demand, 
oft  repeated,  was  made  by  plaintiff  for  the  bonds,  which  was 
as  often  refused;  that  even  if  two  fifths  of  the  resident  tax- 
payers of  Richland  township  did  not  sign  the  petition  on 
which  the  bond  election  was  called  and  held,  defendants  are 
now  estopped  from  raising  any  such  question. 

The  original  writ  in  this  cause  contained  the  averments 
that  on  the  eighteenth  day  of  October,  1889,  a  petition  (which 
is  fully  set  out  in  the  writ),  signed  by  more  than  two  fifths  of 
the  resident  tax-payers  of  Richland  township,  was  presented 
to  the  board  of  county  commissioners  of  Kingman  County, 
praying  that  such  board  call  an  election  for  the  purpose  of 
submitting  to  the  voters  of  Richland  township  the  question 
of  voting  aid  to  the  Omaha,  Hutchinson,  and  Gulf  Railway 
Company;  that  said  board  duly  considered  said  petition  in 
special  session,  and  determined  and  found  that  said  petition  ^ 
was  signed  by  two  fifths  of  the  resident'  tax-payers  of  Rich- 
land township,  called  the  election  prayed  for  in  said  petition, 
to  be  held  in  Richland  township  on  the  twenty-seventh  day 
of  November,  1889,  and  ordered  the  sheriff  of  Kingman 
County,  Kansas,  to  give  doe  notice  thereof;  that  said  sheriff 
did  give  due  notice  of  such  election,  by  proclamation  duly 
published,  etc.;  that  all  the  voters  of  said  township  also  had 
actual  notice  of  such  election  and  attended  the  polls  on  the 
twenty-seventh  day  of  November,  1889,  and  voted,  without 
exception,  at  said  election;  that  a  large  majority  of  such 
voters  voted  for  the  bonds;  that  the  board  of  county  commis- 
sioners of  Kingman  County  duly  canvassed  the  returns  of  said 
election  and  declared  the  result  to  be  that  a  majority  of  the 
votes  polled  at  said  election  were  in  favor  of  the  issuance  of 
the  bonds,  and  ordered  the  county  clerk  of  Kingman  County 
to  subscribe  to  the  capital  stock  of  the  Omaha,  Hutchinson, 
and  Oulf  Railway  Company,  for  and  in  behalf  of  said  Rich- 
land township,  in  the  sum  of  thirteen  thousand  dollars,  the 
amount  voted  at  said  election,  and  that  said  county  clerk  did 
duly  make  its  subscription,  as  ordered  by  the  board  of  county 
eommissioners.  It  is  also  shown  that  the  railroad  was  com- 
pleted through  the  township  on  the  twenty-seventh  day  of 
May,  1890,  in  accordance  with  the  terms  of  the  subscription. 
The  election  resulted  in  favor  of  the  subscription,  by  a  vote 
of  seventy-three  for  and  forty  against    This  action  was  oom- 
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menced  on  the  sixth  day  of  Deoamber,  1890.  Other  foots  that 
may  be  matsrial  will  be  noticed  hereafter. 

The  petition  of  the  resiaent  tax-payers  presented  to  the 
board  of  county  commissioners  prajring*  that  an  election  be 
ordered  recites  thi^  **  we,  the  undersigned,  your  petitionen, 
being  two  fifths  of  the  resident,  tax-payers  of  the  municipal 
township  of  Richland,  dngman  County,"  etc.  The  board  of 
county  commissioners,  in  ordering  the  speciial  election,  entered 
on  their  journal  this  statement,  to  wit:  ^*  And  having  exam- 
ined said  petition,  find  that  the  same  wae  in  due  farm,  and 
was  duly  signed  by  more  than  twe  fifths  ef  the  resident  tax- 
payers of  said  Richland  township,  and  being  regular  in  all 
other  respects,  and  tiw  said  county  commissioneni  beiog  so 
satisfied,  do  so  find.^ 

The  second,  tbird>  and  fourth  defenses  relied  upon  by  the 
respondent  township  are  not  good,  for  various^  reasoaa.  The 
objection  that  the  notice  of  election  wae  defective  is  met  by 
the  showing  in  the  reoord  that  every  legal  voter  in  the  town- 
ship, except  one,  attended  the  election  and  oast  his  vote,  and 
hence  had  knowledge  of  the  time  and  place  at  which  the  elec- 
tion was  held.  The  third  defense^  ^because  the  Omaha, 
Hutohinson,  and  Gulf  Railroad  Company-  sold  out  to  the 
Hutchinson  and  Southern  Railroad  Company,  and  the  latter 
company  could  acquire  no  right  to  the  bonds  under  sueh 
sale,"  is  met  by  the  decisions  of  this  court  in  the  eases  of 
Aiehi9(m  etc.  R.  R.  Co.  v.  Comm'n  of  PhiUipB  Co.,  25  Kan.  261; 
Sonikem  Kannas  ete.  R.  R.  Co.  v.  Tourti^,  41  Kan.  72;  BaUs 
Co.  V.  Winten,  112  XT.  S.  S25;  Scotland  Co.  v.  Thanut^^  94 
U.  8.  682;  and  Gen.  Stats.  1889,  par.  1269.  The  fourth  de- 
fense, that  no  demand  was  made  by  the  plaintiff  of  the 
defendants  for  the  bonds  before  the  suit  was  brought^  is  dis- 
posed of  by  evidence  contained  in  the  record. 

It  seems  to  us,  regarding  the  legal  effect  <^  the  recitations 
in  this  record,  that  the  petition  for  the  election  deelarss  on  its 
Akee  that  the  signers  thereof  are  resident  tax-payers^  that  the 
board  of  county  commissioners  found  and  detormined  that 
the  petition  was  good,  and  contained  the  names  of  two  fifths 
of  the  resident  tax-payers  of  the  township  of  Richland;  that 
the  election  was  ordered  by  reason  of  that  findtng  and  deter- 
mined by  the  board;  that  the  election  was  held,  ttie  votes  oan« 
vassed,  and  the  result  declared,  and  that  all  this  wae  done 
without  objeetien  er  protset  fteuLany  of  the*  eitieene  ef  th»t 
township;  that  the  relator  presents  at  least  a  very  strong 
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prima  f^cU  caM  Hat  tfa6  allowance  of  the  peremptory  writ,  so 
strong,  in  fact,  that  if  the  writ  cannot  be  granted,  it  muet  he 
that  it  is  because  the  towAship  has  made  auch  a  strong  show 
log  thai  the  j^titioa  was  de&olivQ,  bj  reason  of  not  being 
signed  hy  the  requisite  nnmber-of  resident  iaK-pay«xs,  mb  te 
oomidetelj  ^y^eroeme  the  prima  Jade  «ase.  And  in  xielatiom 
to  this  quei^ion,  sosae  other  £actSy  And  sooie  verf  strong  infer- 
enoes  .arising  from  the  record,  ¥017  vigetronsly  rainlorioe  the 
prima  faei^  showing  made  bj  the  .relator.  The  tajc  roll  of 
that  year  is  introduced  in  evidence,  and  this  shows  that  the 
nomber  of  resident  taK-payecs  in  the  township  of  Richland 
was  about  seventy.  This  tax  roll  was  made  by  the  tovnshi|» 
trustee  before  any  pn^KMition  for  railroad  aid  was  discussed, 
or,  so  far  as  we  know,  even  thought  of,  and  is  therefore  free 
from  any  suspicion  that  it  was  made  either  in  tthe  interest  of 
or  adverse  to  sueh  a  pioposition.  Again,  the  evidenoe  dis- 
closes that  tbera  were  two  factions  in  the  township,  and  thai 
the  resident  tax-payers  were  besieged  both  in  favor  oi  and 
against  signing  the  petition  (silling  for  an 'election;  that  the 
attention  of  the  entire  .population  of  the  township  was  called 
to  the  subject,  and  that  there  was  an  earnest  amd  -determined 
effort  made  by  both  factions;  and  jrot  we  find  that  the  insu^ 
fieiency  of  the  petition  i8.finBt  alleged  after  demand  is  made 
lor  the  issue  of  the  bonds.  These  things  ane  so  entirely  incon- 
siBtent  with  the  olaim  now  made  of  the  insuffioifflicy  of  the 
petition,  that  great  weight  sho  uld  be  given  them. 

The  writer  of  this  opinion  has  read  somewhat  carefully  the 
voluminous  mass  of  evidence  taken  on  both  sides  of  this  ques- 
tion, and  is  inclined  to  the  opinion  that  upon  the  whole  record 
the  petition  is  sufficiaut,  but  the  decision  of  this  case  is  based 
upon  other  facts  that  are  indisputable.  Many  of  these  facts 
luKve  been  already  referred  to,  and  as  they  are  thoroughly  es- 
tablished by  the  evidence,  or  stated  by  both  parties  in  such  a 
manner  as  to  be  taken  for  grarsted,  and  as  some  others  are 
asserted  and  not  disputed,  they  are  to  be  accepted  as  control- 
Inig.  We  allude  to  oertaia  facts,  independent  of  the  petition 
te  the  election,  such  as  the  efforts  of  one  party  to  secure,  and 
tin  other  to  prevent,  the  required  number  of  resident  tax- 
payers te  sign  the  petition;  the  presentation  of  the  petition  to 
the  board  of  county  commissioners;  its  allowance;  the  find- 
ings and  determination  of  the  board  with  respect  to  its  form 
smd  legality;  the  holding  of  the  election  and  almost  unani- 
mous participation  of  the  electors  of  the  township  in  that 
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election;  the  canvass  and  declaration  of  the  result;  the  suh- 
■cription  of  the  stock  by  the  county  clerk,  as  authorized  by  a 
resolution  of  the  county  board;  the  acceptance  of  that  sub- 
scription by  the  railroad  company;  the  construction  and 
operation  of  the  railroad  in  accordance  with  the  terms  of 
the  subscription;  the  acceptance  and  retention  by  the  town- 
ship treasurer  of  the  amount  of  capital  stock  of  the  railroad 
company  authorized  by  the  subscription.  It  also  appears 
from  the  evidence  th^t  in  consideration  of  the  subscription  of 
Richland  township  the  railroad  company  adopted  a  route 
through  the  township  that  required  them  to  make  a  bend 
after  leaving  a  village  in  said  township  called  ^'  Cleveland,'' 
and  to  turn  due  east  near  a  certain  half-section  line  to  a  cer- 
tain point  near  the  center  of  the  township,  and  then  to  turn 
due  south  and  follow  a  half-section  line  to  near  the  southern 
boundary  line  t>f  the  township,  and  that  this  made  nearly  a 
right  angle  in  the  road;  that  the  arrangement  as  to  route  was 
made  to  satisfy  the  people  of  the  township;  that  the  company 
agreed  to  locate  two  depots  in  the  township,  one  at  Cleveland 
and  one  in  the  center  of  the  township.  The  township  is  only 
riz  miles  square.  The  company  also  agreed  to  put  in  two 
ride-tracks.  The  route  was  changed  from  the  original  inten- 
tion of  the  company  on  account  of  the  subscription  of  this 
township;  the  route  adopted  by  virtue  of  the  subscription  was 
from  one  and  a  half  to  two  miles  longer  and  more  expensive 
than  the  original  route  adopted  by  the  company;  the  roate 
through  Richland  township  finally  adopted  and  bailt  and 
operated  would  not  have  been  chosen  if  it  had  not  been  influ- 
enced and  controlled  by  the  expectation  of  the  company  to 
receive  the  thirteen  thousand  dollars  aid  voted  by  the  town* 
ship.  The  road  was  built  through  the  township  on  a  mini- 
mum grade  of  one  foot  to  the  hundred,  with  compensation 
for  all  curves.  First-class  ties  were  used,  2,640  to  the  mile, 
and  same  number  and  class  in  all  side-tracks  on  the  main 
line.  First-class  steel  rails  weighing  sixty  pounds  to  the 
yard  were  laid  on  the  main  line  and  all  side-tracks,  manu- 
factured at  the  Alleghany  Bessemer  Steel  Works.  The  most 
Approved  splice-bars  —  the  Sampson  splice-bars — and  Tudor 
l>olt8  and  spikes  were  used.  The  switches  were  the  best  that 
.could  be  bought,  and  everything  connected  with  the  construo- 
iion  was  first-class.  The  road  is  well  drained,  and  in  a  word, 
it  a  first-class  one,  and  has  complied  in  all  respects  with  the 
terms  of  the  subscription. 
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Under  this  state  of  fSftots,  can  the  municipal  township  urge 
as  a  defense  to  this  action  that  the  petition  presented  to  the 
board  calling  for  an  election  did  not  contain  the  names  of  two 
fifths  of  the  resident  tax-payers  of  the  township,  and  that  the 
finding  and  determination  of  the  board  that  it  did,  was  incor- 
rect as  a  matter  of  fact,  and  that  therefore  the  contract  of 
subscription  was  void,  for  want  of  power  on  the  part  of  the 
board  to  make  it?  Every  prerequisite  of  the  law  affirmatively 
appearing  upon  the  records  to  have  been  complied  with,  is  not 
the  township  estopped,  under  all  the  circumstances  of  this 
case,  from  denying  the  illegality  of  the  petition  calling  the 
election?  It  has  been  held  by  this  court,  in  the  case  of  Sleeper 
V.  BtdUn^  6  Kan.  800,  that  ^*  where  a  petition  for  grading  a 
certain  street  appears  to  be  good  on  its  face,  and  the  city  coun- 
cil  of  the  city  decides  and  declares  that  it  is  good,  and  makes 
a  contract  under  it,  and  after  the  grading  has  been  done,  and 
the  city  has  levied  a  special  tax  to  pay  for  the  same,  the  city 
is  estopped  from  denying  the  validity  of  its  contract,  or  of  de- 
nying its  liability  to  the  contractors  for  the  grading.'' 

The  authorities  quoted  to  sustain  this  part  of  the  opinion  are 
the  cases  of  Louisffille  y.Hyait^  5  B.  Hon.  199;  Biseell  ▼.  Jeffer^ 
eonville,  24  How.  287;  Kearney  y.  Covington,  1  Met  (Ey.)  839; 
Swift  V.  WUliamsburgh,  24  Barb.  427.  Later,  it  is  said  by 
this  court,  in  the  case  of  Stewart  v.  CommWe  of  Wyandotte  Co., 
45  Kan.  708;  23  Am.  St  Rep.  746:  ''A  land-owner  who  vol* 
untarily  invokes  for  his  benefit  the  provisions  of  chapter  214 
of  the  Laws  of  1887  for  the  purpose  of  improving  a  county 
road  contiguous  to  his  land,  signs,  circulates,  and  presents  a 
petition  under  the  provisions  of  that  statute  to  the  county 
commissioners,  and  asks  for  the  improvement  subsequently 
made,  lives  in  the  immediate  vicinity  of  the  improvement 
during  its  entire  progress,  is  present  upon  the  work  at  differ* 
ent  times,  knows  that  the  petition  is  insufficient  under  the 
statute,  and  the  improvement  greatly  enhances  the  value  of 
his  property,  much  in  excess  of  any  tax  or  assessment  ait- 
tempted  to  be  imposed,  is  not  entitled  to  an  injunction  to  re- 
strain the  collection  of  such  tax  or  special  assessment,  although 
the  improvement  is  made  without  any  authority  whatever. 
A  party  cannot  invite  and  encourage  a  wrong,  and  then  ask  a 
court  of  equity  to  protect  him  by  an  injunction  from  the  con- 
sequences of  that  wrong." 

This  is  supported  by  Sleeper  v.  Buflen^  6  Kan.  800;  Lee  v. 
TiUotson,  24  Wend.  337;  86  Am.  Dea  624;  Fergueon  y.  Lan- 
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dram,  6  Bash,  340;  96  Am.  Dae.  350;  And  Damds  w.  abamey, 
102  U.  S.  415;  ud  ibis  CAse  cites  Elliott  on  Boads  aod  Straete, 
422;  StaU  w.  MUehell,  31  Ohio  St  592;  Buriimgton  ▼.  Oittiii. 
31  Iowa.  856;  7  Am.  Rep.  143;  MoU  ▼.  /^^ott,  18  Hiob.  626; 
see  also  £rHm  v.  AuJmim,  39  Kan.  37;  7  Am.  SLJU^  S1& 
These  oases  cited  inun  -our  <own  coarti  n  weU  n  the  support- 
iiig  ones,  go  io  the  extent  that  oven  when  the  manidpalitj 
has  no  pover  to  make  the  improvement,  the  tot-owner  may,  bj 
his  own  acts,  be  estopped  bom  asserting  that  want  of  power; 
and  some  of  the  sapporting  cases  hM  that  where  a  partj  has 
availed  himself  of  the  bene&te  of  an  naoonstitutional  Jaw,  he 
cannot,  in  a  aubseqneot  litigation  with  others  not  in  that  po- 
sition, aver  its  onoonstitationality  ae  a  defense.  Wo  oito  these 
cases  to  establish  the  general  rule  that  courts  will  carry  the 
doctrine  of  estoppel  to  great  lengths  in  the  interests  of  justice^ 
because  it  has  its  foundaticm  ia  a  wise  and  salutary  policy. 
It  promotes  fair  desJUng.  and  oftea  gives  triumph  to  right  and 
justice  where  no  other  priaciple  known  to  our  jnrisprudenoe 
can  secure  these  ends.  IJt  is  a  conservator;  and  without  its 
frequent  operation,  vaat  public  and  private  enterprises  wonld 
be  paralysed.  The  strength  of  this  principle  of  estoppel  has 
been  held  sufficient  to  overoome  jurisdictional  defects  in  pro* 
ceedings  of  this  kind,  as  in  the  case  of  iV^Ctyman  t.  TatemA 
Co.,  19  111.  406,  71  Am.  Dec.  280,  where  it  was  alleged  that 
the  petition  did  not  contain  the  requisite  number  of  signa* 
tures,  and  there  was  not  a  majority  of  Ic^al  voters  in  favor  of 
the  proposition.  Also  in  the  icase  of  Chicago  eie.  tL  E.  Co.  v. 
Ceyer,  79  III.  376,  where  the  petttica  waa  ineoffieiently  aigned; 
and  in  the  case  of  Bwrlingion  etc.  Ry  Co.  v.  SiewarU  89  Iowa, 
267,  where  the  notice  of  .the  election  waa  insafficient;  and  in 
Packard  v.  Jefferson  Co^  2  Cd.  888,  mhen  the  election 
called  at  an  illegal  meetiog  of  the  faoanL  In  the  last 
the  court  held  thai  the  proceedings  were  without  juriidictiaB, 
and  void,  but  that  the  action  of  the  hoard  at  a  msiamqamk 
regular  meeting  haviog  treated  the  prooeeding  as  vaUd,  thsf 
were  thereby  ratified  and  validated.  In  the  caee  of  iftOt  t« 
GUawn,  U  Wis.  490,  78  Am.  Dee.  7^21,  the  court  says  thai 
a  subsequent  ratification  will  rendar  valid  acta  that  in  point 
of  strict  law  were  nnauthorrixed  when  they  were  done,  ia  a  fa» 
miliar  rule  in  the  case  of  indrnduals.  And  the  court  held  that 
it  was  equally  applicable  in  that  case  to  estof)  a  city  tern 
denying  the  validity  of  certain  bonds. 
And  in  the  case  of  Kneeland  v.  GtZ^mon,  24  Wis.  89,  the  court, 
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ipeakiog  of  nmnidpal  oorparations,  cayt:  ^As  to  matiers 
withia  the  bco^  of  tbek  power,  the  doetrine  of  aetop^  ap- 
pliea;  aad  that  agMemeota  in  tbttr  behalf  naj  be  ratified  bgr 
aoqoiesoenoa  and  aooepting  tbe  beaefite  of  them,  with  knowl* 
edge  of  the  fitotB,  is  at  weU  aottled  aa  in  Ihe  case  of  natural 
persona.''  And  fiurtbar,  in  the  same  q[>iBim,  ''if  all  ibia  was 
done  with  ihe  knowledge  of  the  oomakxi  oonnoili  and  it  took 
no  action  to  expeesa  any  diasent  or  to  prevent  its  i^ata  from 
making  the  agreement,  ii  is  aa  clearly  bonnd  j«  though  it 
bad  formally  antheriaed  the  whole  by  express  act" 

This  case  is  expressly  affirmed  in  Hoi^e  y.  Town  qf  FtdUn^ 
34  Wia.  618|  17  Am.  Rep.  463,  which  is  another  strong  case 
in  aupport  of  thia  doctrine.  Bee  also  Cumm  t.  May^r  rf  Nsw 
Yark^  79  N.  Y.  611.  In  the  caae  of  PUerBon  v.  Mayor  bJ  Hsm 
York,  17  N.  Y.  448,  458,  Judge  Davis  said:  ''This  ratification 
flMj  be  by  acts  or  conduct  inoonsiatent  with  any  other  aup- 
poaition  than  that  it  intended  to  own  aad  adopt  the  act  as 
its  own."  See  also  fitory  -on  Agency,  sea  253;  Dillon  on  Mo- 
nieipal  C<Nrp(H«tions,  sec  S85;  ArgemU  v.  San  FranaUeo,  16 
Cal.  255;  PeofU  v.  Sufi/t,  81  Cal.  26;  Hooker  v.  Eagle  Bank  of 
Roek€9ier,  30  N.  Y.  83;  86  Am.  Dec.  851;  Hoyi  ▼.  Thompion,  19 
N.  Y. 208;  fupmuofv  v.  Scksnck,  5  Wall,  782;  Hart  Y.JSUme^SO 
Cbna.  94;  Houie  t.  dfi^alsr,  27  Conn.  £38;  Enienon  v.  Neubury^ 
13  Pick.  ^77;  ModgM  t.  Buffala,  2  Denio,  110;  Dubuqus  etc 
CMege  v.  DiUriol  Tovmehif^  13  Iowa,  555;  Jhirok  y.  Jackson^ 
1  Dong.  (Mich.)  106^  Merrick  v.  Burlington  etc  Flank  Bead 
Oo^  11  Iowa,  74;  Bferman  on  Estoppel,  sec.  554;  Bmrlington 
▼.  CHlbert,  81  Iowa,  357;  7  Am.  fiep.  143;  Crou  v.  City  cf 
Kamaae,  90  Ma  13;  69  Am.  Bep.  1;  Moore  v.  Mayor,  78  N.  Y. 
238;  29  Am.  Bep.  184;  MarUs  ▼.  Board  etc  Clay  Co^  55  Ind. 
185. 

This  eonrt  has  laid  down  this  doctrine  of  ratification  in  the 
stroageat  terms.  In  ^e  case  of  State  v.  Commute  </  Favmee 
Co.,  12  Ean.  426^  439,  the  eonrt  says:  <'It  is  a  general  prin- 
ciple, of  Almost  aniversal  application,  that  whenever  a  state, 
conniy,  corporaiticsi,  partnership^  or  person  has  power  origi* 
nally  to  do  a  particular  thing,  it  also  has  the  power  to  ratify 
aad  make  valid  an  attempted  effort  to  do  snoh  thing,  although 
the  same  may  have  been  doiie  ever  so  defectively,  informally, 
and  even  fraadnletttly,  in  the  first  instance.  '  This  principle 
is  so  elementary  in  its  nature  as  to  require  no  citation  of  an- 
tiMmties  to  uphold  it." 

Upon  the  strength  of  this  principle,  municipal  corporations 
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have  been  estopped  from  denying  their  liability  to  pay  for 
benefits  received,  in  some  cases,  where  there  was  no  contract 
at  all;  in  others,  where  there  was  an  absence  of  power  even  to 
make  the  contract:  City  of  East  St,  Loui$  y.  East  St.  Louis 
Gaslight  Co.,  98  IlL  415;  88  Am.  Rep.  97;  San  Francisco  Gas 
Co.  V.  San  Francisco ,  9  Cal.  469;  Hitchcock  v.  Galveston,  96 
U.  8.  841.  In  the  last  case  the  supreme  court  says:  '*  Having 
received  the  benefits  at  the  expense  of  the  other  contracting 
party,  it  [the  city]  cannot  now  object  that  it  was  not  em- 
powered to  perform  what  it  promised  in  return";  citing 
numerous  cases  in  support  of  this  proposition. 

This  court  has  recognized  the  rule  that  requires  prompt  ac- 
tion on  the  part  of  the  plaintiff  in  cases  of  this  kind.  In  the 
case  of  CommWs  of  Morris  Co.  v.  Hinchman,  31  Kan.  736,  this 
court  says:  "  It  is  a  well-established  rule  in  equity,  that  if  a 
party  is  guilty  of  laches  or  unreasonable  delay  in  the  enforce- 
ment of  his  rights,  he  thereby  forfeits  his  claim  to  equitable 
relief.  Under  this  rule,"  says  Chief  Justice  Horton,  **  it  was 
decided  that  an  injunction  will  not  be  granted  to  restrain  the 
payment  of  money  illegally  voted  by  a  town,  if  the  petitioners 
had  been  guilty  of  gross  laches,  and  knowingly  have  permit- 
ted others  to  incur  liability  in  good  faith,  relying  upon  such 
appropriation  for  reimbursement";  citing  Tosh  v.  Adams,  10 
Cush.  252.  See  also  Thomas  ▼.  Woodman,  23  Ran.  217;  33 
Am.  Rep.  166;  RiUhie  v.  City  of  South  Topeka,  38  Kan.  368. 

As  said  by  the  court  in  the  case  of  Kellogg  v.  Ely,  15  Ohio 
St.  67:  ^  When  the  first  spade  had  been  thrust  into  the  earth 
in  the  execution  of  the  contract,  before  the  contractors  had 
expended  any  money  or  the  laborers  any  sweat,  then,  if  ever, 
was  the  remedy  by  injunction  open  to  plaintiff  below;  but  he 
did  not  invoke  it.  It  does  not  appear  from  the  record  that  he 
ever  warned  the  contractors  or  laborers  that  he  intended  for 
himself  to  resist  the  collection  of  the  assessment  which  must 
follow  to  raise  the  money  to  pay  them,  but,  remaining  inactive 
and  silent  until  his  swamp-lands  were  drained  by  a  ditch  of 
nearly  a  mile  in  length,  he  then,  for  the  first  time,  asks  the 
interposition  of  a  court  of  equity.  We  think  he  comes  too 
late."  See  also  Chapman  v.  Mad  River  etc.  R.  R.  Co.,  6  Ohio 
St.  137;  State  y.  Van  Home,  7  Ohio  St.  327;  StaU  t.  Union 
Township,  8  Ofiio  St.  894;  Goshen  Township  v.  Springfield  etc 
R.R.  Co.,  12  Ohio  St.  624;  80  Am.  Dec.  386;  State  v.  Goshen 
Township,  U  Ohio  St.  569;  CovimWs  of  Knox  Co.  v.  Nichols, 
14  Ohio  St  260.    Judge  Redfield,  in  his  work  on  railways 
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(vot  2,  5th  ed.,  p.  388),  says:  "  The  right  to  interfere  by  in- 
junction is  one  that  should  always  be  asserted  on  fresh  suit, 
or  it  will  be  regarded  as  voluntarily  waived  and  lost  by  ac- 
quiescence"; citing  numerous  authorities  in  support  of  the 
proposition. 

In  2  Herman  on  Estoppel,  sec.  1221,  the  author  says:  **  If 
a  party  is  guilty  of  laches  or  unreasonable  delay  in  the  en- 
forcements of  his  rights,  he  thereby  forfeits  his  claim  to 
equitable  relief.  This  rule  is  more  especially  applicable  to 
cases  where  a  party,  being  cognizant  of  his  rights,  does  not 
take  those  steps  to  assert  them  that  are  open  him,  but  lies  by 
and  suffen  other  parties  to  incur  expenses  and  enter  into  en- 
gagements and  contracts  of  a  burdensome  character." 

Mr.  Daniel,  in  his  work  on  negotiable  instruments  (vol.  2, 
see.  1636),  in  speaking  of  the  voting  of  bonds  and  the  sub- 
scribing of  stock  by  municipalities  td  aid  in  the  building  of  a 
railroad,  says:  ''The  tax-payers  of  the  municipality  may  also 
enjoin  the  proceeding  of  the  corporate  authorities  to  carry  out 
the  subscription,  on  the  ground  of  fraud,  bril^ery,  non-fulfill- 
ment of  pre-existing  conditions,  or  other  sufficient  cause,  but 
they  must  do  so,  if  at  all,  in  apt  time,  and  before  the  rights  of 
bona  fide  third  parties  have  accrued." 

In  Brawn  t«  Merrick  County^  18  Neb.  855,  the  supreme  court 
of  Nebraska  says:  **  A  tax-payer  who  seeks  to  enjoin  the  pay-' 
ment  of  money  for  the  erection  of  a  public  bridge,  which  he 
elaims  is  being  constructed  in  violation  of  law,  must  act  with 
leasonable  promptness.  If  he  is  guilty  of  gross  laches,  and 
knowingly  permits  the  contractor  to  incur  liabilities  in  good 
faith  in  the  construction  of  the  greater  part  of  the  work,  an 
injunction  will  be  denied." 

See  also  Lamb  v.  Burlington  etc.  Ry  Oo.,  89  Iowa,  333,  where 
it  was  held  that  because  the  plaintiff  had  delayed  his  action 
until  the  railroad  was  completed  (as  in  this  case),  he  was 
estopped;  and  in  Burlington  etc.  Ry  Co,  v.  Stewart^  39  lowa^ 
267,  where  the  election  notices  were  insufficient,  the  same 
principle  was  applied.  In  the  case  of  Prettyman  v.  Tazewell 
Co.,  19  111.  406,  71  Am.  Dec.  230,  it  was  held  that  a  delay  of 
four  months  after  the  election  was  fatal  to  plaintiff's  right  to 
enjoin  the  issue  of  the  bonds;  that  "  the  presumption  was, 
that  rights  had  been  acquired  and  liabilities  incurred  on  the 
fiiith  of  the  bonds  that  would  make  it  inequitable  to  restrain 
their  issue."  The  same  principle  was  recognized  in  later  cases 
in  the  same  court:  See  Johneon  v.  Stark  Co.j  24  111.  90;  BuU- 
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fer  V.  Dunham,  27  Dl.  474;  and  People  ▼.  Cline,  63  HI.  394; 
Chicago  tic.  R.  B.  Co.  v.  Coyer^  79  111.  376.  In  the  lAeewell 
County  caae^  the  aupreme  court  of  Illinois  held,  where  U  was 
alleged  that  hundreds  of  illogal  votes  were  cast,  and  that 
there  was  not  a  majority  of  the  legal  voters  in  £sivor  of  the 
subscription,  that  proceedings  of  this  kind  axe  hindisg  until 
impeached,  and  that  they  might  be  in^peached  .  •  ^  ..  by 
establishing  a  .proper  case  inapt  time;  but  jastice  aad  reason 
would  alike  prohibit  a  party,  alter  iicq^uiescing  until  Hhe  soad 
should  incur  liabilities,  acquire  credit,  ete^  on  the  iiuth  that 
these  bonds  would  issue,  from  impeaching  ihe  election  aad 
enjoining  them  from  issuing." 

And  the  same  doctrine  has  beeaxeeogiuzed  and  Affirmed  in 
later  cases  in  that  state:  Johnson  v.  Stark  Oo^  24  III.  80;  Mar- 
BhaU  Co.  V.  Cook^  38  IlL  48,  51;  87  Am.  Dea  26^;  i^opU  v. 
Supervieon  t>/  Logan  Co^  63  111.  874;  P^qpfe  ¥.  CUne,  63  Bl. 
394.  See  also  New  Maven  etc.  R.  E.  Co.  v.  Town4>f  Chatham, 
42  Conn.  46&;  Gilmore  v.  Foaa,  10  Kan.  509, 512;  JC^Uogg  v.  Ely, 
15  Ohio  St.  64;  Chapnum  v.  Mad  River  etc  R.  R.  Co.,  A  Ohio 
St  127, 137;  C^app  v.  Cedar  Co.,  6  Iowa,  15;  68  Am.  Dec. 
678;  MarUe  v.  Board  tic.  Cla^y  Ca.^  65  Ind.  185. 

The  settled  policy  of  this  state,  Jaoth  .by  Xe^Ioiive  enact- 
ment and  judicial  expression,  is,  that  be£aie  the  .agents  of  a 
'  municipality  are  authoriaed  to  subscribe  >aid  ioraach  public 
improvements  as  railroads,  they  are  ]»q«ii»d  to  be  AuihoEised 
so  to  do  by  the  public  in  ttie  manner  prixvided  Jby  statute: 
TowmJdp  ofJDixonY.  Sumner  Co^25iCan.5I9.  The  pnelimiaary 
•steps  required  by  law,  such  as  a  petition  signed  by  two  fifths  of 
the  resident  tax-payers,  an  election,  and  a  nu^rjjby  vote,  are 
steps  in  the  creation  of  that  authority,  and  are  steps  with 
which  the  railroad  company  .necessarily  has  no  connection: 
Land  Orunt  etc  Co.  v.  Davis  Co.,  6  Kan.  256.  Whether  these 
steps  have  been  legaUy  taken  ia  a  q.uestion  that  must  he 
determined  hy  the  board  of  4K>unty  commiasionars,  wlio  aie 
public  agents  to  whom  the  determinaiioa  of  many  Alher  im- 
portant questions  is  confided.  Under  the  terms  ef  «^ar  statute, 
no  other  tribunal  or  authority  oould  deterraine  (whether  a  suf^ 
ficient  petition  had  been  preseated,  or  wheth&r  .these  was  a 
majority  vote  cast  far  the  subeoriiptioB.  When  the  board 
acted,  and  determined  in  favor  of  the  aubscription,  and  or-dered 
the  county  clerk  to  make  it,  and  it  wae  aoocfpted  by  the  rail- 
road  company,  then  far  the  .first  tisM  was  tiiere  a  oontract 
wbich  necessarily  required  Action  by  the  railfoad  oompBnj. 
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I^  to  ibis  peinti  all  Hbe  proceedings  sffirmatfTely  show  onr 
ibeir  face  that  every  requisite  of  the  statute  hud  been  conr- 
pfied  with;  and  now  we  quote  largely  from  a  case  already 
dted,  that  of  BisseU  r.  City  qf  Jefenonvaie^  24  How.  287,  — a 
decision  of  the  supreme  court  of  the  United  States,  decided  bo 
loDg  ago,  ttnd  followed  so  often,  that  it  is  now  not  assailable. 
If  it  should  be  said  that  this  wa»  a  case  in  which  mnocent 
third  persons  were  the  holders  of  the  bonds  sued  upon,  there- 
plj  is,  and  it  is  a  patent  one,  that  the  court  considered  the 
case  from  the  stand^point  of  the  railroad'  company's  rights. 
The  court  saysr  ^Having  ascertained  and  detennined  thnt 
three  fourths  of  the  legal  waters  had  petitioned,  they  adopted 
the  resolution  reported  by  the  committee,  and  entered  into  the 
contract  with  the  railroad  company.  Clearly,  therefore,  the 
common  council  had  contracted  the  obligation  totake  the  stock, 
ind  in  case  of  refusal,  would  have  been  liable  in  damages  for 
a  breach  of  the  contract  •  ...  It  is  insisted  hy  the  plaintiflfb 
that  the  defendants  had  no  ngfat  to  disprove  the  verity  of 
their  own  records,  certificates,  and  representations  concerning 
the  facts  necessary  to  give  validity  to  the  bonds.  On  the 
other  hand,  the  defendants  controvert  that  proposition,  and 
insist  that  it  was  competent  for  them,  under  the  circumstances, 
to  prove,  by  parol  testimony,  that  the  records  given  in  evi- 
dence did  not  speak  the  truth,  and  that  in  point  of  fact  three 
fourths  <^  the  legal  voters  had  not  petitioned,  as  required  by 
the  charter.  Unless  three  fourths  of  the  legal  voters  had  peti- 
tioned, ft  is  clear  that  the  bonds  were  issued  without  author- 
ity, as  by  the  terms  of  the  explanatory  act  it  could  only  apply 
to  a  case  where  the  common  council  of  a  city  had  contracted 
the  obligation  or  liabilities  therein  specified  upon  the  petition 
of  three  fourths  of  the  legal  voters  of  such  city;  and  if  no  sucli 
petition  had  been  presented,  or  if  it  was  not  signed  by  the 
requisite  number  of  the  legal  voters,  the  law  did  not  author- 
ise the  common  council  to  ratify  and  affirm  the  subscription. 
The  fact,  however,  had  been  previously  ascertained  and  de- 
termined by  the  board  to  which  the  petition  was  originally 
addressed.  After  the  explanatory  act  was  passed,  the  com- 
mon council  were  fully  authorized  to  revise  the  finding  of  the 
toner  board;  and  if  it  did  not  appear,  upon  inquiry  and 
proper  investigation,  that  it  was  correct,  it  was  their  duty,  as 
the  representatives  of  the  city,  to  have  refhsed  to  ratify  and 
affirm  the  contract  for  the  subs^iption.  Such  an  inquiry 
night  have  been  aMcle  IbrooghF  the  medium  of  a  cmnmittee, 
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as  it  had  besQ  when  the  petition  was  presented,  or  in  any  other 
mode  satisfactory  to  the  board  whioh  would  enable  them  to 
ascertain  the  true  state  of  the  case.  By  the  terms  of  the  ex- 
planatory act,  they  were  authorized  to  ratify  and  afBrm  its 
sabscription,  if  the  obligation  or  liability  incurred  had  been 
contracted  on  the  petition  of  three  fourths  of  the  legal  voters 
of  the  city;  and,  of  course*  the  neoessary  implication  is,  that 
they  must  bo  satisfied  that  the  requisite  number  had  peti- 
tioned  Whether  three  fourths  of  the  legal  voters  had 

petitioned  or  not,  was  a  question  of  fact;  and  if  not  ascer- 
tained and  conclusively  settled  before  the  bonds  were  issued, 
it  would  remain  open  to  future  inquiry,  and  might  be  deter- 
mined in  the  negative;  and  clearly  the  common  council  could 
not  lawfully  ratify  and  affirm  the  subscription  unless  that 
proportion  of  the  legal  voters  had  petitioned;  and  without  such 
ratification  the  bonds  would  be  invalid.  Beyond  question, 
therefore,  that  construction  must  be  rejected.  Jurisdiction  of 
the  subject-matter  on  the  part  of  the  common  council  was 
made  to  depend  upon  the  petition,  as  described  in  the  explan* 
atory  act,  and  of  necessity  there  must  be  some  tribunal  to 
determine  whether  the  petitioners  whose  names  were  appended 
constituted  three  fourths  of  the  legal  voters  of  the  city;  else 
the  board  could  not  act  at  alL  None  other  than  the  common 
council,  to  whom  the  petition  was  required  to  be  addressed,  is 
suggested,  either  in  the  charter  or  the  explanatory  act,  and  it 
would  be  difficult  to  point  out  any  other,  sustaining  a  similar 
relation  to  the  city,  so  fit  to  be  charged  with  the  inquiry,  or 
one  so  fully  possessed  of  the  necessary  means  of  information 
to  discharge  the  duty.  Adopting  the  language  of  this  court 
in  the  case  of  Comm^rs  of  Knox  Co.  v.  AapinwaU^  21  How.  544, 
we  are  of  the  opinion  that  '  this  board  was  one,  from  its  or- 
ganization and  general  duties,  fit  and  competent  to  be  the 
depositary  of  the  trust  confided  to  it.'  Perfect  acquiescence  in 
the  decision  and  action  of  the  board  seems  to  have  been 
manifested  by  the  defendants  until  the  demand  was  made  for 
the  payment  of  interest  on  the  loan.  So  far  as  appears, 
they  never  attempted  to  enjoin  the  proceedings,  but  suffered 
the  authority  to  be  executed,  the  bonds  to  be  issued,  and  to 
be  delivered  to  the  railroad  company,  without  interference  or 
complaint  When  the  contract  had  been  ratified  and  affirmed, 
and  the  bonds  issued  and  delivered  to  the  railroad  company 
in  exchange  for  the  stock,  it  was  then  too  late  to  call  in  ques- 
tion the  fact  determined  by  the  common  oounoil,  and,  a/oiti- 
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ori,  it  is  too  late  to  raise  that  question  in  a  case  like  the 
present,  where  it  is  shown  that  the  plaintiffs  are  innocent 
holders  for  value.  Duly  certified  copies  of  the  record  of  the 
proceedings  were  exhibited  to  the  plaintiffs  at  the  time  they 
received  the  bonds,  showing  to  a  demonstration  that  further 
examination  upon  the  subject  would  have  been  useless;  for, 
whether  we  look  to  the  bonds  or  the  recorded  proceedings, 
there  is  nothing  to  indicate  any  irregularity,  or  even  to  create 
a  suspicion  that  the  bonds  had  not  been  issued  pursuant  to 
lawful  authority;  and  we  hold  that  the  company  and  their 
assigns^  under  the  circumstances  of  this  case,  had  a  right  to 
assume  that  they  imported  verity.  Citation  of  authorities  to 
this  point  is  unnecessary,  as  the  whole  subject  has  recently 
been  examined  by  this  court,  and  the  rule  clearly  laid  down 
that  a  corporation,  quite  as  much  as  an  individual,  is  held  to 
a  careful  adherence  to  truth  in  their  dealings  with  other  par- 
ties, and  cannot,  'by  their  representations  or  silence,  involve 
others  in  onerous  engagements,  and  then  defeat  the  calcula- 
tions and  claims  their  own  conduct  has  superinduced." 

It  will  be  noticed  that  this  case  is  cited  and  strongly  relied 
upon  by  this  court  in  Sleeper  y.  BulleUy  6  Kan.  800;  and  in  the 
inore  recent  cases  of  Burlington  Water  Works  Co.  v.  City  oj 
Burlington^  43  Kan.  12b,  Browne.  Aichinon,  89  Kan.  48, 7  Am. 
St.  Rep.  116,  and  State  v.  Dennie,  89  Kan.  509,  it  is  very 
strongly  asserted  that  contracts  with  innocent  persons,  made 
by  municipalities,  cannot  be  avoided  by  defects  that  are 
ahown  outside  of  the  record. 

In  the  case  of  Bill  v.  City  of  Denver,  decided  by  Mr.  Justice 
Brewer,  and  reported  in  29  Fed.  Rep.  844,  there  is  a  decision 
in  harmony  with  that  of  Sleeper  v.  Bvllen,  6  Kan.  800.  It 
was  an  action  against  the  city  of  Denver  for  services  as  in- 
spector of  sewers;  the  defense  was  that  it  had  no  power  to 
snake  such  a  contract.  Justice  Brewer  comments  on  this 
defense,  and  says:  '*It  is  true  that  its  power  to  proceed  in 
the  premises  depended  upon  the  petition  of  a  majority 
of  the  property  owners;  but  no  tribunal  is  in  terms  pro- 
vided to  determine  whether  such  petition  has  been  filed;  and 
there  being  no  statutory  provision  for  a  tribunal  to  so  deter- 
mine, when  the  city  council,  as  the  general  representative  of 
the  city,  with  power  to  act  thereon,  determined  by  its  action 
that  waeh  a  petition  has  been  filed,  third  parties  have  a  right 
to  rely  upon  that^  and  say  that  the  city  is  estopped  thereafter 
to  deny  that  suoh  petition  w&s  filed.'* 
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We  again  quote  from  the  Btipreme  court  of  the  United 
States:  **  The  function  of  making  the  Bubscription  and  issu- 
ing the  bonds  was  confided  to  the  county  court  They  had 
jurisdiction  over  the  entire  subject  They  were  clothed  with 
the  power  and  duty  to  hear  and  determine.  The  power  was 
exercised  and  the  duty  performed.  In  this  case,  as  it  is  be- 
fore us,  the  result  is  conclusive;  and  the  county  is  estopped 
to  deny  that  such  is  the  result ":  County  of  Macon  v.  Shores^ 
97  U.  8.  279. 

It  seems  clear  to  us,  that,  under  the  authorities,  the  doc- 
trine of  equitable  estoppel  applies,  and  should  be  applied,  in 
this  case,  bat  we  desire  to  call  attention  to  some  of  these  an- 
thorities,  making  copious  quotations  from  them,  as  follows: — 

*' Corporations,  as  much  as  individuals,  are  bound  to  good 
faith  and  fair  dealing,  and  the  rule  is  well  settled  that  they 
cannot,  by  their  acts,  representations,  or  silence,  involve 
others  in  onerous  engagements,  and  then  turn  around  and 
disavow  their  acts,  and  defeat  the  just  expectations  which 
their  own  conduct  has  superinduced  ":  Railroad  Co.  v.  Hovj* 
ard,  7  Wall.  392-413. 

'*  It  must  be  further  borne  in  mind,  that  the  invalidity  of 
contracts  made  in  violation  of  statutes  is  subject  to  the  equi- 
table exception  that  although  a  corporation,  in  making  a 
contract,  acts  in  disagreement  with  its  charter,  where  it  is  a 
simple  question  of  capacity  or  authority  to  contract,  arising 
either  on  a  question  of  regularity,  or  organization,  or  of  power 
conferred  by  the  charter,  a  party  who  has  had  the  benefit  of 
the  agreement  cannot  be  permitted  in  an  action  founded 
on  it  to  question  its  validity  **:  Township  of  Pine  Orove  v. 
Taleott,  19  Wall.  666-678;  National  Bank  v,  Matthews,  98  U.  8. 
621-629. 

"  The  plea  of  ultra  vires,  as  a  general  rule,  will  not  prevail, 
whether  interposed  for  or  against  a,  corporation^  when  it  will 
not  advance  justice,  but,  on  the  contrary,  will  accomplish  a 
legal  wrong It  is  now  very  well  settled  that  a  cor- 
poration cannot  avail  itself  of  the  defense  of  ultra  vires  when 
the  contract  has  been  in  good  faith  fully  performed  by  the 
other  party,  and  the  corporation  has  had  t^e  full  benefit  of  the 
performance  of  the  contract  '*:  Whitney  Arms  Co.  ▼.  Barlow, 
68  N.  Y.  63;  20  Am.  Rep.  504. 

•*  The  rule  seems  to  be  well  established,  that  where  a  con- 
tract has  been  executed  and  fully  performed  on  the  part,  either 
of  the  corporation  or  of  the  other  contracting  party,  neither 
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will  be  permitted  to  inmst  that  theeontraot  and  such  perform* 
ance  by  one  party  were  not  within  the  corporate  power  of  the 
eompany  ":  Hayn  ▼.  Qalion  eUs.  Coal  Oo.^  29  Ohio  St  830. 

"As  we  understand  the  rule,  fdira  vires  prevails  in  full  force 
only  where  the  eontracte  of  corporations  of  this  character  re- 
main wholly  executory This  rule  prevails,  even  as  to 

public  or  municipal  corporations,  in  analogous  cases '':  Thomfh 
mm  ▼•  Lambert,  4A  Iowa,  239. 

In  Ohio,  in  the  ease  of  State  t.  Van  Hwrne,  7  Ohio  St  827, 
the  court  states  the  doctrine  very  fully:  **  No  objection  is  inter- 
posed by  the  defendant,  either  to  the  legality  of  the  election, 
or  to  any  irregularity  in  form  or  substance  of  the  certificate 
of  the  trustees  of  the  township  filed  in  the  auditor's  office 
and  recorded;  nor  to  the  subscription,  the  issuing  of  the 
bonds,  their  sale,  or  the  receipt  of  the  money  from  the  pur* 
chasers  of  the  bonds.  But  the  defendant  says  that  no  election 
could  be  had  until  the  line  of  railroad  was  actually  estab- 
lished and  located  through  the  township,  and  that  conse- 
quently the  whole  proceedings  were  unauthorized  and  void. 
It  is  perhaps  a  question  of  some  doubt  whether  the  general 
assembly  did  not  intend  that  the  railroad  should  be  actually 
established  through  a  township  before  an  election;  but  we  do 
not  consider  it  necessary  in  the  case  before  us  to  decide  that 
question,  as  we  are  of  the  opinion  that,  conceding  a  location 
would  have  been  necessary  before  an  election,  the  acts  of  the 
parties  interested  have  been  such  as  to  preclude  them  frem 
denying  the  authority  and  power  of  the  trustees  of  the  town- 
ship to  issue  the  township  bonds.  If  the  location  of  the  road 
should  have  been  first  made,  any  tax-payer  of  the  townshipi 
for  himself  and  all  others  interested,  could,  at  any  time  before 
the  issuing  or  negotiation  of  the  bonds,  have  intervened,  and 
enjoined  their  issue  as  unauthorized,  on  account  of  the  road  not 
having  been  located.  They,  however,  either  intentionally,  or 
from  neglect  to  assert  their  legal  rights,  without  protest  or  in- 
terference, sufiered  the  election  to  take  place,  their  public 
agents,  the  trustees,  to  subscribe  for  stock,  to  issue  the  bonds, 

and  receive  the  proceeds They  now  desire  to  retain  the 

money  of  the  original  bond-holders;  refase  to  pay  interest; 
deny  their  obligation  to  payback  the  principal;  disaffirm  the 
acts  of  their  public  agents,  who,  under  the  forms  of  the  law, 
and  by  their  direct  instigation,  through  the  ballot-box,  is- 
sued and  negotiated  these  bonds.  They  had  an  opportunity, 
before  innocent  third  persons  could  be  injured  or  committed 
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to  the  acts  of  their  publio  agents,  to  enjoin  their  proceedings 
and  protect  themselves.  They  did  not  seek  that  protection; 
but  now,  when  they  have  received  all  the  fruits  of  the  oon* 
tracts  of  their  agents  from  third  persons  who  have  acted  upon 
their  recognition  of  the  authority  of  their  agents,  they  ask  the 
privilege  of  denying  this  recognition,  and  thus  escape  from 
their  obligations.  It  is  too  late  for  them  to  do  so  as  against 
innocent  third  persons.  They  are  concluded,  not  simply  by 
the  acts  of  their  public  agentis,  but  by  their  own.  It  is  true 
that  when  public  officers  exceed  the  powers  vested  in  them 
by  general  laws,  their  acts  are  no  longer  official,  but  void; 
and  this  principle  would  be  applicable  to  the  case  before  us 
if  the  trustees  had  derived  their  sole  authority  to  make  the 
contract  under  consideration  from  the  law,  without  any  in- 
terposition, sanction,  or  authority  from  the  tax-payers  of  the 
township.  But  in  the  case  before  us  the  trustees  derived 
their  authority  to  subscribe  for  the  stock  of  the  railroad 
and  to  issue  the  bonds  specifically  from  their  constituency, 
the  tax-payers  of  the  township.  The  trustees,  unless  author- 
ized by  the  tax-payers,  derive  no  authority  to  act  from  the 
lt»ws  under  consideration.  In  fact,  the  whole  transaction 
under  the  legislation  was  for  the  purpose  of  consummating  an 
agreement  having  all  the  substantial  elements  of  a  private 
contract  between  the  tax-payers  as  principals,  who  by  vote 
made  the  trustees  their  agents  to  contract  for  them,  on  one 
side,  and  the  railroad  and  the  bond-holders  on  the  other.  The 
rules  of  law  applied  to  individuals,  and  founded  upon  the 
clearest  principles  of  justice  and  sound  morals,  should  be 
equally  applicable  to  these  parties.  The  tax-payers,  as  prin- 
cipals, who,  by  their  votes,  under  the  forms  of  law,  set  their 
agents  in  motion,  professed  to  clothe  them  with  special  au- 
thority to  make  a  special  contract  with  third  persons  for  their 
benefit,  by  voting,  instigated  those  agents  to  make  the  sub- 
scription and  issue  the  bonds,  and  thus  induce,  on  the  faith 
of  this  recognition,  innocent  third  persons  to  part  with  their 
money  and  receive  in  lieu  thereof  these  bonds.  If  the  trustees 
of  the  township  and  the  tax-payers  supposed  until  recently, 
as  they  probably  did,  that  the  subsequent  permanent  estab- 
lishment and  location  of  the  railroad  through  the  township 
was  sufficient  to  authorize  the  issuing  of  the  bonds,  whether 
that  location  was  niiide  before  or  after  the  election,  it  is  equally 
just  to  presume  that  the  bond-holders  who  parted  with  theit 
money  entertained  the  same  belie£    The  one  were  certainly 
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as  mach  bound  to  know  as  the  other;  and  if  both  were  mis- 
taken, no  principle  of  law  or  justice  would  demand  that  the 
tax-payers  should  retain  the  fruits  of  the  mistake,  and  at  the 
same  time  repudiate  those  very  acts  of  their  own  which  mis- 
led the  bond-holders,  and  induced  them  to  part  with  their 
money;  in  truth,  blowing  hot  to  get  the  bond-holders'  money, 
and  blowing  cold  to  rid  themseWesof  the  obligation  to  refund 
it." 

This  case  was  followed  and  approved  by  the  same  court  in 
the  case  of  SiaU  7.  Union  T<mn8hip^  8  Ohio  St.  394;  also  by 
the  same  court  in  the  case  of  Ooshen  Township  t.  Springfield 
etc.  R.  R.  Co.,  12  Ohio  St.  624;  80  Am.  Dec.  886.  It  was  also  fol- 
lowed and  approved  in  the  case  of  State  v.  Goshen  Township, 
14  Ohio  St.  569.  The  fourth  point  in  the  syllabus  in  the  last 
case  is  as  follows:  "  Acts  of  subsequent  acquiescence  and  rati- 
fication will  estop  the  township  from  objecting  to  the  validity 
of  the  bonds  in  the  hands  of  an  assignee  for  value,  who  has 
taken  them  on  the  faith  of  such  acquiescence,  on  account  of 
any  irregularities  attending  their  execution  and  issuing,  short 
of  such  an  absence  of  power,  or  such  an  illegality  as  would 
render  them  absolutely  void.  And  notice  on  the  part  of  the 
assignee  will  not  defeat  the  estoppel."  See  also  the  case  of 
Comm'rs  of  Knox  Co.  ▼.  Nichols,  14  Ohio  St  260. 

In  Missouri,  the  same  doctrine  has  been  asserted  in  a  case 
between  a  municipality  and  a  railroad  company  itself,  it  being 
the  case  of  Hannibal  etc.  R.  R.  Co.  v.  Marion  Co.,  86  Ma  294, 
in  which  case  Judge  Wagner,  speaking  for  the  court,  uses  the 
following  language:  **  The  rules  which  regulate  the  business 
transactions  of  life,  and  which  enjoin  good  faith,  honesty,  and 
fair  deaUng,  are  alike  applicable  to  individuals  and  corpora- 
tions. The  county  of  Marion,  to  aid  a  great  public  undertak- 
ing, which  was  to  redound  to  the  interest  of  its  citizens, 
anbscribed  stock  in  a  railroad  enterprise.  Like  all  other 
share-holders,  it  received  a  certificate  of  stock,  and  now  retains 
and  holds  the  same,  and  continues  to  enjoy  aU  the  benefits  de- 
rivable therefrom.  Upon  the  strength  of  that  subscription, 
large  sums  have  been  expended,  and  important  investments 
made.  It  would  be  grossly  immoral  and  unjust  to- allow  it  to 
involve  others  in  onerous  engagements,  and  then,  after  a  lapse 
of  ten  years'  silent  acquiescence,  repudiate  its  obligation." 

This  was  approved  and  followed  by  the  same  court  in  the 
of  Steines  v.  FranUin  Co.,  48  Mo.  167;  8  Am.  Rep.  87; 
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and  tiao  in  the  case  Barrm  T.  OmaMy  Ci  cf  Sdhniybr  Co.,  44 
Kb.  197. 

In  PennsjlTania  the  same  doctrine  is  asseited;  and  in  the 
eaae  mndi  cited  in  the  tezt-booka,  to  wit^  the  ease  of  AUeghany 
C%  y.  lUeOkvrbm,  14  Pa.  St  88,  the  court  neee  the  following 
language:  ^  The  charter  or  act  of  aseembly  inoorporating  the 
city  of  Alleghanj  iraa  not  produced  or  read  on  the  argument; 
.but  I  take  it  for  granted  that  it  contains  no  express  autboritj 
to  the  corpwation  to  ieeae  each  notes  as  those  embraced  in 
this  action.  But  it  does  not  follow  that  the  corporators  are 
therefore  not  answerable  for  them  in  their  oorporate  capacity. 
Thej  have  reoeiyed  yalne  for  them,  in  the  various  public  works 
and  improvements  erected  and  made  in  the  citj  through  their 
instrumentalitj,  and  it  hardlj  comports  well  with  fair  dealing 
that  thej  should  seek  to  exonerate  themselves  from  a  debt  on 
this  account^  contracted  by  and  through  their  accredited  agents, 
and  with  their  silent  acquiescence.  It  is  not  universally  true 
that  a  corporation  cannot  bind  the  corporators  beyond  what  is 
expressly  authorized  in  the  charter.  There  is  power  to  con- 
tract,  undoubtedly,  and  if  a  series  of  contracts  have  been  made 
openly  and  palpably  within  the  knowledge  of  the  corporators, 
the  public  have  a  right  to  presume  that  th^  are  within  the 
scope  of  the  authority  granted.  A  bank  which  has  long  been 
in  the  habit  of  doing  business  of  a  particular  description  would 
not  be  exonerated  from  liability  because  such  business  was 
not  expressly  authorized  in  its  charter.  The  object  of  all 
law  is  to  promote  justice  and  honest  dealing,  when  that  can 
be  done  without  violating  principle.  I  cannot  perceive  that 
any  principle  is  violated  by  holding  a  corporation  liable  for 
the  contracts  of  its  accredited  agents,  even  not  expressly  au- 
thorized, when  these  contracts  for  a  series  of  times  were  en- 
tered into  publicly,  and  in  such  a  manner  as  by  necessary  and 
irresistible  implication  to  be  within  the  knowledge  of  the  cor- 
porators. It  was  the  acquiescence  of  the  corporators,  and  the 
habit  and  custom  of  buBiness  with  the  corpooration,  which  in- 
duced the  public  to  give  credit  to  the  scrip  or  notes,  which  waa 
evidence  of  contract.  But  when,  to  this  circumstance,  we  add 
that  the  corporators  themselvies  received  the  value  of  these 
notes  or  contracts,  in  erection  of  improvements  in  the  city,  and 
enjoyed,  and  still  enjoy,  the  value  ot  them,  the  conclusion  is 
irresistible  that  the  corporators  ought  to  pay  them  by  the  as- 
sessment of  taxes  on  the  corporators,  if  it  has  no  other  avail* 
able  means." 

• 
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Again,  in  the  caee  of  CommomfmUk  ▼.  PiUAmi'fk,4S  P«udt 
891,  the  coart  says:  **  Where  a  vabeoriptioa  to  tbe  «to(^  of  a 
railroad  compatiy  on  behalf  of  the  eiij  is  attthoriMd  iqr  ordi- 
nance to  be  made  on  certain  condRioDe  precedewi,  the  iobee- 
qnent  iesne  of  bonds  in  paysient  ^ef  the  eabeorifAion  preset 
the  conditions  to  have  been  complied  with  or  if«aiwd  hf  the 
eitj." 

This  doctrine  of  eqaitaUe  estoppel  was  abtmgly  approred 
in  a  very  strong  opinion  in  the  ease  of  Ibam  e/  BmningUm  t. 
Park,  50  Yt  178.  In  that  case  the  railimd  oompany  that 
received  the  bonds  was  held  to  he  a  bona  jUb  pnrehaser  for 
value,  on  the  ground  of  its  right  to  lely  upon  the  veoords  made 
by  the  agents  of  the  town. 

In  Illinois,  the  same  doctrine  is  maintained  in  the  eases  of 
Prettyman  y.  TazetoeU  Co.,  19  111.  406;  71  Am!  Dee.  280;  and 
Johnson  y.  Stark  Co.,  24  111.  90.  The  prindplee  announced  in 
each  of  these  cases  were  distinctly  affirmed  in  the  case  of  Butler 
y.  Dunham,  27  111.  474,  which  was  an  action  bronght  by  tax- 
payers to  enjoin  the  issuance  of  bonds;  and  the  same  principle 
finds  recognition  in  the  case  of  People  v.  CZtna,  68  111.  894.  In 
the  case  of  Oity  of  East  St.  Louis  y.  Oaslighl  Co.,  98  111.  415, 
18  Am.  Rep.  97,  following  is  the  first  pdnt  in  the  syllahus: 
^Although  there  may  be  a  defect  in  the  i>ower  of  the  corpora- 
tion to  make  a  contract,  yet  if  the  contract  made  by  it  is 
not  in  violation  of  its  charter,  or  of  any  statnte  prohibiting  it, 
and  the  corporation  has  by  its  promise  induced  a  party  rely- 
ing on  the  promise  and  in  execution  of  the  contract  to  expend 
money  and  perform  his  part  thereof,  the  corporation  will  be 
liable  on  the  contract.^ 

In  Wisconsin  the  same  doctrine  has  been  enunciated;  and 
in  the  case  of  Houfe  v.  Town  of  Fulton,  84  Wis.  608,  17  Am. 
Rep.  463,  the  following  proposition  is  stated  in  the  opinion  of 
the  court:  ^  But  of  late  years,  much  more  than  formerly,  the 
doctrine  of  estoppel  —  most  wholesome  and  just  in  its  opera- 
tion when  properly  applied  —  has  been  extended  to  these 
municipal  corporations,  so  as  to  bind  and  conclude  them  by 
their  own  acts  and  acquiescence,  and  the  acts  and  aoquies* 
cence  of  their  officers,  whenever  an  estoppel  would  exist  in 
the  case  of  natural  persons.  It  is  now  well  settled  that,  as  to 
matters  within  the  scope  of  their  powers  and  the  powers  of 
their  officers,  such  corporations  may  be  estopped,  upon  the  same 
principles  and  under  the  same  circumstances  as  natural  per- 
sons: Kneeland  v.  Oilman,  24  Wis.  39,  42 The  estoppel 
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in  snoh  oases  arises  from  the  acts  of  the  town  and  its  officers, 
performed  within  their  apparent  authority,  and  if  they,  who 
ought  to  know,  were  deceived  and  mistaken,  it  would  be  roost 
inequitable  and  wrong  to  visit  the  consequences  upon  inno« 
cent  third  persons  who  relied  upon  and  were  justified  in  con- 
fiding in  their  action." 

In  Indiana  the  same  doctrine  has  received  recognition. 
The  city  is  estopped  by  the  record  of  the  common  council, 
which  declares  that  more  than  two  thirds  of  the  resident  free- 
holders of  the  city  petitioned:  McCuUoch  v.  State^  11  Ind. 
424.  In  the  case  of  Muncey  v.  Joeat^  74  Ind.  413,  a  party  ap- 
plied to  enjoin  the  assessment  of  a  tax  levied  to  pay  for  the 
construction  of  a  drain-ditch,  on  the  ground  that  there  were 
irregularities  in  the  matter  which  prevented  the  officers  from 
rightfully  constructing  the  ditch,  such  as  failure  to  give  cer- 
tain notices  that  were' required  to  be  given,  etc.  And  the 
court  says:  ''As  the  appellant  made  no  objection  until  after 
the  work  had  been  fully  completed,  he  is  not  now  in  a  situa- 
tion to  complain  of  the  insufficiency  of  the  notice  of  the  let- 
ting of  the  contract  Having  received  the  full  benefit  of  the 
work  done  by  the  contractor,  he  cannot  now  escape  payment 
on  the  ground  that  proper  notice  of  the  letting  of  the  contract 
was  not  given.  It  is  a  well-settled  rule  of  equity,  that  if  a 
party  is  guilty  of  laches  or  unreasonable  delay  in  the  enforce- 
ment of  his  rights,  he  thereby  forfeits  his  claim  to  equitable 
relief.  The  rule  is  more  especially  applicable  to  cases  where 
a  party,  being  cognizant  of  his  rights,  does  not  take  those 
steps  to  assert  them  which  are  open  to  him,  but  lies  by  and 
sufl^ers  other  parties  to  incur  expenses  and  enter  into  engage- 
ments and  contracts  of  a  burdensome  character.  This  doc- 
trine has  been  adopted  and  enforced  by  this  court";  citing  a 
number  of  cases,  and  cases  in  other  states. 

The  doctrine  is  also  adopted  by  the  state  of  New  York,  as 
will  be  shown  by  the  following  quotation  from  the  case  of 
Cumen  v.  Mayor  etc.  of  New  York,  79  N.  Y.  611:  *'  A  fact  ad- 
mitted by  a  municipal  corporation  through  its  officer,  duly 
and  properly  acting  within  the  scope  of  his  authority,  is  evi- 
dence against  it,  and  cannot  be  withdrawn  to  the  prejudice 
of  one  who,  in  reliance  upon  it,  has  changed  his  position  in 
respect  to  the  matter  affected  thereby.  The  doctrine  of  estop- 
pel applies  in  such  case  to  a  corporation  as  well  as  to  an  in- 
dividual." 

In  California  the  same  rule  is  announced,  as  will  be  seen 
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by  the  following  quotation  from  the  case  of  Argenii  t»  CUy  of 
San  FraneiteOf  16  Gal.  256:  ^  As  a  rule,  the  powers  of  corpo- 
rations must  be  exercised  in  the  mode  pointed  out  by  the 
chiirter.  But  even  a  want  of  authority  is  not  in  all  oases  a 
sufficient  test  of  the  exemption  of  the  corporation  from  liabil- 
ity in  matters  of  contract  An  executory  contract  made  with- 
out authority  cannot  be  enforced;  but  where  the  contract  has 
)»een  executed,  and  the  corporation  has  receiyed  the  benefit  of 
it,  the  law  interposes  an  estoppel,  and  will  not  permit  the 
validity  of  the  contract  to  be  questioned." 

In  1847  the  legislature  of  the  state  of  Massachusetts  en- 
acted the  following  law:  '*  Whenever  any  city  or  town  shall 
have  voted  to  raise,  by  taxation,  or  by  pledge  of  its  credit,  or 
to  pay  over  from  moneys  in  its  treasury,  any  sum  or  sums  of 
money  for  any  other  purpose  or  purposes  than  those  for  which 
it  may  have  the  legal  right  and  power  so  to  do,  the  supreme 
judicial  court  shall  have  ppwer,  upon  the  suit  or  petition  of 
any  inhabitants  not  less  than  ten  of  said  city  or  town  liable 
to  be  taxed  therein,  briefly  setting  forth  the  cause  of  com- 
plaint, to  finally  hear  and  determine  in  equity  all  such  cases; 
and  any  justice  of  said  court  may,  as  well  in  vacation  as  in 
term  time,  issue  an  injunction  and  make  all  such  orders  and 
decrees  as  may  be  necessary  or  proper  to  restrain  or  prevent 
any  violation  or  abuse  of  said  legal  right  and  power  of  such 
city  or  town,  until  the  final  determination  of  such  causes  by 
the  supreme  judicial  court;  and  no  order  or  decree  of  said 
court,  or  of  any  justice  therein,  shall  be  discharged  or  invali- 
dated on  account  of  want  of  jurisdiction  in  said  court  or  jos- 
tice":  Stats.  1847,  c  37,  sec.  U 

The  case  of  Tash  and  others  against  Adams,  treasurer,  was 
brought  under  this  statute;  and  as  the  case  is  so  applicable^ 
we  will  quote  the  entire  opinion,  which  was  delivered  by  Jus- 
tice Bigelow.  The  opinion  will  be  found  in  10  Oush.  262. 
**The  petition  in  this  case  is  filed  pursuant  to  the  statute  of 
1847,  c.  37,  sec.  1,  which  empowers  this  court  to  hear  and  de- 
termine in  equity  all  cases  relating  to  the  raising  and  expen- 
diture of  money  by  towns  for  any  purpose  not  authorised  by 
law.  The  petitioners  set  forth  two  votes  of  the  town  of  Natick 
making  appropriations  of  money  for  objects  alleged  to  be 
illegal  and  unauthorized,  and  ask  for  a  perpetual  injunction 
against  the  town  and  its  officers,  restraining  the  payment  of 
any  money  from  the  treasury,  and  prohibiting  the  pledge  of 
the  credit  of  the  town  under  said  votes  and  appropriations. 
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It  will  be  necessary,  for  a  just  decision  of  the  case,  to  consider 
ike  two  votes  separately.  The  first  was  passed  at  a  meeting 
U  the  inhabitants  of  the  town,  duly  called,  on  the  18th  of 
Bepieoiber,  1851,  and  appropriated  the  sum  of  five  hundred 
dollars  tot  the  celebration  of  the  second  centennial  anniver- 
sary of  the  settlement  of  said  town,  and  authorized  a  committee 
appointed  to  arrange  the  celebration  to  draw  from  the  treasury 
of  tiie  town  an  amount  not  oitceeding  that  sum  to  defray  the 
espeneee  thereof.  It  appears  that  this  committee,  acting  un- 
der this  vote,  proceeded  to  make  contracts  for  and  in  behalf 
of  the  town,  and  expended  money,  and  became  liable  to  pay, 
on  account  thereof,  a  sum  amounting  to  $463;  that  the  eel- 
ebraticm  took  place  on  the  8th  of  October,  1851,  under  the 
sanctioii  of  the  town,  and  that  all  the  expenditures  were  made 
and  liabilities  incurred  prior  to  that  time;  that  the  committee 
acted  in  good  faith,  in  strict  accordance  with  the  terms  of 
said  vote,  and  in  the  belief  that  the  town  had  the  legal  right 
and  power  by  law  to  authorise  them  to  expend  money  and 
make  contracts  in  behalf  of  the  town  for  the  purpose  afore- 
said. It  further  appears  that  the  petitioners  in  the  present 
case  were  inhabitants  of  said  town,  and  fully  cognizant  of 
said  vote  at  the  time  it  was  passed,  and  of  the  proceedings  of 
the  committee  under  and  by  virtue  thereof;  that  they  took 
DO  measures  to  prevent  said  committee  or  said  town  from  act- 
ing in  pursuance  of  said  vote;  that  they  stood  by  and  per* 
mitted  said  contracts  to  be  made,  the  credit  of  the  town  to  be 
pledged,  and  said  money  expended  as  aforesaid,  and  after 
said  oelebration  had  taken  place,  and  said  committee  and 
other  persons  had  become  personally  liable  to  pay  money  un- 
der said  proceedings,  to  wit,  on  the  eighteenth  day  of  October, 
1S51,  the  said  petitioners  made  application  to  this  court  for 
an  injunction,  as  above  stated.  Upon  these  facts  we  think  it 
very  clear  that  the  petitioners  are  not  in  equity  entitled  to  the 
relief  which  they  seek.  So  far  as  relates  to  this  vote  and 
appropriation  by  the  town,  assuming  that  the  purpose  for 
which  the  money  was  appropriated  was  illegal,  because  it  was 
one  for  which  towns  are  not  authorized  to  incur  expenditures 
or  raise  money  (upon  which  question  we  express  no  opinion), 
nevertheless  the  petitioners  fail  to  make  out  a  case  entitling 
them  to  the  interposition  of  the  court.  It  is  a  well-established 
rale  in  equity  that  if  a  party  is  guilty  of  laches  or  unreason- 
able delay  in  the  enforcement  of  his  rights,  he  thereby  forfeits 
his  claim  to  equitable  relie£    This  rule  is  more  especially 
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applicahk  te  CMW  whera  a  WPft  Mng  oogniaaiit  of  Ui 
rightei  doea  aot  take  tboao  steps  to  attert  them  which  are 
oftm  to  Uo^  but  Uea  bj  and  a«ffers  other  jwrties  te  incur 
expenses  and  enter  into  engagements  and  contracts  of  a  bur- 
deosome  oharaoter:  2  Stoiy'a  Eq.  Jor.,  see.  9W;  Drewry  on 
Injancti<Hie,  294  The  &cts  bearing  on  this  part  of  the  case, 
as  presented  by  the  petitioners,  bring  it  irery  clearly  within 
the  operation  of  this  salutary  nils.  The  petitioners  not  only 
failed  to  nse  dne  and  xeaaonaUe  diUgence  in  asserting  their 
rights  and  seeking  a  lemedy,  bat  were  guilty  of  gross  laches. 
With  a  Call  kaowledfs  of  the  vote  of  the  town  and  the  pro- 
ceedings of  the  eommitteey  they  permitted  contracts  to  be 
made  and  expenditures  to  be  incurred,  not  only  by  the  com- 
mittee, bat  by  third  parties  who  acted  in  good  &ith,  relying 
on  the  credit  of  the  town.  They  took  no  messnres  to  enforce 
their  rights  until  after  the  celebration  had  taken  place  and 
innocent  parties  had  come  under  liabilities  which  they  would 
not  haye  assumed  if  the  petitioners  had  seasonably  sought  re- 
dress  for  the  impending  gricYance.  To  issue  an  injunction 
to  restrain  the  payment  by  the  town  of  the  bills  thus  incurred 
would  be  manifestly  most  inequitable.  8o  much,  therefore, 
of  the  prayer  of  the  petition  as  applies  to  the  Tote  and  appro- 
priation of  September  18, 1851,  must  be  denied.  That  part 
of  the  case  which  relates  to  the  vote  of  the  town  passed  Octo- 
ber 17, 1851,  appropriating  the  sum  of  five  hundred  dollars 
for  the  celebration  of  the  anniyersary  of  the  surrender  of  Corn- 
wallis,  stands  upon  wholly  different  grounds.  It  is  not  con* 
tended  that  this  appropriation  was  for  a  purpose  for  which  a 
town  can  legally  expend  money  or  pledge  its  credit  It  was 
clearly  a  yiolation  of  law,  and  without  any  sanction  deriyed 
from  tiie  usages  of  towns  in  this  commonwealth.  The  appli- 
cation for  the  injunction  having  been  made  immediately  after 
the  vote  was  passed,  and  before  any  money  was  expended  or 
liabilities  were  incurred  in  pursuance  thereof,  was  seasonably 
presented.  In  fact,  the  case  finds  that  the  money  actually 
raised  and  expended  for  the  celebration  was  furnished  by 
subscription,  upon  the  condition  that  it  should  be  refunded 
by  the  town  if  the  decision  of  the  present  case  should  author- 
ise its  being  drawn  out  of  the  treasury.  All  parties,  therefore, 
have  acted  at  their  peril,  with  full  and  timely  notice  that  the 
proceedings  of  the  town  in  appropriating  the  money  were  to 
be  drawn  in  question  before  the  proper  tribunal.  This  pre- 
ssnts  a  aaitable  case  for  the  interposition  of  the  court  under 
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the  powers  granted  by  tlie  ftatnte,  and  a  perpataal  injunotion 
must  issue  to  restrain  and  prohibit  any  expenditnre  of  money, 
or  pledge  of  the  credit  of  the  town,  under  the  vote  of  Oetober 
17,  1861/' 

In  Iowa,  the  same  doctrine  has  been  asserted  in  {he  case  of 
Lamb  v.  Burlington  &te.  B?y  Oc^  39  Iowa,  333,  which  was  an 
action  brought  by  a  tax-payer  to  enjoin  the  raikoad  company 
from  receiving  the  firuits  of  its  subscription,  on  the  ground  of 
irregularities  which  vitiated  the  contract.  The  court  uses  the 
following  language:  ^' There  is  still  a  further  ground  upon 
which  the  action  of  the  district  court  may  bo  sustained  and 
affirmed.  It  is  this:  The  tax  was  voted  in  January*  1872; 
the  work  of  constructing  the  railroad  on  the  faith  of  the  tax 
was  completed  within  a  year;  the  plaintiff  remained  silent 
until  all  the  benefits  which  would  accrue  to  him  were  secured, 
and  then,  fourteen  months  after  the  vote,  he  seeks  to  enjoin 
the  collection  of  the  tax,  and  thereby  relieve  himself  from  the 
payment  of  that  upon  the  faith  of  which  he  knew  the  work 
was  being  done.  These  facts  work  an  equitable  estoppel,  as  i 
we  have  before  held."  I 

And  the  case  of  Burlington  etc.  Ry  Oo.  v.  Stewart^  89  Iowa, 
267,  was  a  case  in  which  the  same  proposition  was  determined 
against  a  tax-payer,  who  alleged  that  the  notices  for  the  elec- 
tion  were  wholly  insufficient,  it  being  a  suit  between  the  rail- 
road company  and  the  tax-payer. 

In  Connecticut,  the  same  doctrine  is  recognized  and  fol- 
lowed in  a  very  strong  opinion  in  a  case  between  a  munici- 
pality and  a  railroad  company,  being  the  case  of  New  Haven 
eU.  R.  R.  Co.  V.  Town  of  Chatham,  42  Conn.  465.  The  court 
uses  the  following  language:  ''  The  town  of  Chatham,  for  the 
purpose  of  aiding  in  the  completion  of  a  railroad  that  was  in 
ther course  of  construction  through  the  town,  and  which  was 
in  an  embarrassed  condition,  passed  a  vote,  under  authority 
of  the  legislature,  to  guarantee  not  exceeding  forty  thousand 
dollars  of  certain  bonds  which  the  railroad  company  was  au« 
thorized  to  issue,  such  guaranty  to  be  made  after  the  road 
was  completed.  The  resolution  authorizing  this  action  of 
the  town  provided  that  the  votes  should  be  by  ballot,  and  the 
warning  of  the  town  meeting,  which  was  recorded  upon  the 
records  of  the  town,  stated  that  the  vote  would  be  so  taken, 
that  ballot-boxes  would  be  open  for  the  purpose,  and  that 
those  in  favor  of  the  proposition  would  deposit  ballots  with 
*Yes'  upon  them,  and  those  opposed,  ballots  with  'No'  upon 
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tbem.     The  record  of  the  meeting,  by  the  town  clerk,  was, 
that  ^resolution  was  adopted;  yes,  178;   no,  86.'    The  vote 
was  in  fact  taken  by  a  division  of  the  house,  and  not  by  bal- 
lot; but  neither  the  oflScers  of  the  town  nor  any  person  in  its 
behalf  ever  claimed  or  gave  notice  that  it  was  not  taken  by 
ballot  until  more  than  three  years  after,  and  until  long  after 
the  railroad  had  in  good  faith,  and  with  knowledge  of  all  the 
inhabitants  of  the  town,  issued  the  bonds  which  were  to  be 
guaranteed,  and  delivered  them  to  contractors,  who  had  per^ 
formed  work,  furnished  materials,  and  expended  money  in  re- 
liance upon  them,  the  contractors  taking  them  with  an  order 
upon  the  town  for  its  guaranty  of  them  when  the  work  was 
completed.    Held,  that  the  town  was  a  municipal  corporation, 
and  the  inhabitants  of  the  town  were  estc^ped  from  claiming 
that  the  vote  was  not  legally  taken;  and  held,  that  the  town 
was  estopped  from  availing  itself  of  a  correction  of  the  record 
of  the  town  clerk,  afterward  made  under  an  order  of  the  supe- 
rior court,  upon  the  application  of  one  of  the  tax-payers  of 
the  town,  showing  that  the  vote  was  taken  by  a  division  of  the 
house,  and  not  by  ballot.    It  appeared  that  when  the  vote  was 
taken  the  treasurer  and  managing  director  of  the  railroad 
company  was  present,  and  saw  how  it  was  done;  but  that  he 
was  not  acting  officially,  and  that  his  knowledge  was  not  con* 
veyed  to  any  of  the  other  directors  of  the  company.     Held, 
that  the  railroad  company  was  not  affected  by  his  knowledge." 
While  there  are  other  authorities  that  have  been  either 
cited  at  the  bar  or  examined  by  the  court  on  this  question, 
we  have  given  a  sufficient  number  of  what  we  regard  as  the 
most  important  cases  to  authorize  us  to  say  that  the  over- 
powering weight  of  modem  judicial  opinion  is  to  the  effect 
that,  assuming  the  illegality  of  the  petition,  the  other  acts  of 
the  municipality,  and  its  silence  and  non-aotion,  as  heretofore 
recited,  are  amply  sufficient  to  estop  it  from  asserting  that  ille* 
gality  in  this  action.    The  other  acts  of  the  municipality  re- 
ferred to  are  as  different  as  the  reported  cases,  but  those  acts 
most  common  to  all  the  casec  are  the  reception  and  use  of  the 
benefits  of  the  contract,  the  enjoyment  of  the  labor  of  others, 
failure  to  protest  or  to  commence  legal  proceedings  in  apt 
time,  the  retention  of  the  stocky-sand  general  acquiescence  in 
all  proceedings  until  the  contract  becomes  wholly  executed. 
In  this  case,  it  is  almost  safe  to  aver  that  every  element  of 
silence,  acquiescence,  enjoyment  of  the  labor  of  others,  neglect 
to  protoBi  or  litigate,  recognition,  ratification,  retention  of 
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Btock,  and  all  other  aeti  that  call  (or  the  application  of  tiie 
priacipla  of  estoppel^  have  been  eatabliahed  as  indisputable 
facta  by  thia  record,  and  have  each  eoBtcollitig  farce  that  we 
are  compelled  to  oaooaunend  the  laanance  of  the  peremptory 
writ. 

The  CoxjBT.    It  ia  ao  ordered. 

Railroad-aid  Bovds.  — Pnrohasen  of  nmuWpal  beodi  hwai  fa  aM  of 
nilroado  aro  bonnd  lo  toko  nottoo  of  tiM  Uw  vndor  wbiofa  tlMy  wen  inaod: 
Dkamond  t.  Lmmrmm  Obl.  37  Pil  St  3fi3;  78  Am.  Dea  429;  Amron  ▼.  Weat, 
22  lad.  88;  85  Am.  Dee.  41Sw  Saeh  bonds»  if  inned  without  anthority  of 
law,  are  Toid»  no  matter  into  whoae  hands  they  may  oome:  Suiro  t.  PettU, 
74  Gbd.  832;  5  Am.  St  Rep.  442;  Peopk  t.  HandU,  134  HI.  666.  Bat  a 
kma  JSde  parahaaer  who  takes  tlwm  ka  veliaaioe  vpon  an  official  oertifieate 
whioh  they  ooatain  of  the  facta  anthoriaing  them  to  be  iaaned,  ia  entitled  to 
recover  on  them,  notwithstanding  matters  of  deCenae  which  the  municipality 
might  raise  against  the  company:  Bank  qf  Borne  y.  Borne,  10  N.  T.  20;  75 
Am.  Dec  272.  When  the  county  record  shows  enough  upon  matter  of 
authority  for  issoaace  to  jertify  a  parchaser  ia  taking  ooontj  bonds,  he 
cannot  be  required  to  go  behind  it»  and  ahow  that  the  record  ia  true:  Clapp  t. 
Cedar  Coutitif,  5  Iowa,  15;  68  Am.  Deo.  678.  But  bonds  issned  by  a  county 
are  absolutely  void,  when  the  election  at  whioh  their  issuance  ii  authorised 
IB  ordered  by  the  county  court  instead  of  the  board  of  supervisors,  upou 
whom  the  statute  has  conferred  that  power  OKclusively.  All  holders  are 
deemed  to  have  notice  of  tbe  statate  under  whioh  the  bonds  purport  to  be 
issued,  and  have  access  to  the  proceedings  of  the  board  of  supervisors,  which 
are  public  records.  Nor  will  the  fact  that  a  majority  of  the  legal  voters  of 
the  county  voted  at  the  election  in  favor  of  the  issuance  of  the  bonds  give 
them  validity,  since,  the  election  being  illegally  called,  the  vote  failed  to 
confer  the  power:  Supervie9n  t.  Gboi^  88  DL  44;  87  Am.  Deo.  282. 

EsTOPPSL  or  Tax-fatbr  or  MumoiPALrrr  to  Ovsot  to  Assraiiuim 
JOB  IifpaorucaifTa. — Bwrlmgton  v.  Gilbert,  31  Iowa,  356,  7  Ahl  Bep.  143. 
which  is  cited  several  times  by  the  court  in  the  principal  case,  was  followed 
in  BidweU  v.  PiUebmrgh,  86  Fil  St  412,  27  Am.  Rep.  662,  and  C^-osr  v.  Cfty 
</  Kansae,  90  Mo.  13,  59  Am.  Rep.  1,  but  denied  in  Pe^tfion  of  Sharp,  56 
K.  T.  267,  15  Am.  Rep.  415,  on  the  ground  that  the  signer  of  the  petition 
had  a  rigbt  to  rely  apon  the  performanoa  of  the  daty  by  the  board  to  which 
the  petition  waa  presented,  that  duty  being  to  asoertain  whether  a  sufficient 
number  had  signed  to  confer  jurisdiction.  This  last  case  was  declared,  ia 
Tone  V.  Columbue,  89  Ohio  St  281,  48  Am.  Rep.  488^  to  be  a  oorrect  state- 
ment  of  tiie  law.  But  an  esamtnation  of  BmUnfftom  r.  Oilbmt,  81  Iowa,  356, 
7  Am.  Rep.  148^  will  ahow  that  it  is  by  ao  meaaa  an  aathority  for  the  propo- 
sition that  the  mere  act  of  signing  the  petition  ia  enough  to  eatop  the  signer 
from  afterwards  objecting  to  the  validity  of  the  assessment  The  petition 
in  that  case  had  been  signed  by  the  forty  tax-payers,  and  presented  as  the  ex- 
pression of  their  ooUeotive  wish,  and  when  the  city  aolieitor  bad  pointed  oal 
that  the  requisite  nambor  bad  not  aignad,  the  defendaat  had  taken  away  the 
doonment  and  procikred  additional,  though  not  snflkient,  sxgnatnres.  Snob 
conduct  may  well  be  deemed  to  impose  a  very  different  liability  from  that 
which  Is  oreated  by  affixing  a  single  signature  without  consulting  any  of  the 
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lMi*pAy«n.  Tlie  latter  mt  k  ratlMr  of  Hm  naion  ol  a  pfOTirional  va* 
qMtt^  which  may,  whan  loUoivad  by  »  eertaia  oonna  of  oondvoi^  f  araish  tha 
baata  of  a  laBdiiiff  agraamant^  bal  iHilobt  apart  from  nioh  eondoofe,  oannot  ba 
regarded  ae  oontaining  the  elemaBti  of  an  eetoppeL  Aa  regarda  the  effect  of 
the  aimple  act  of  ■igniiig  tiia  petitioii,  therefore,  the  conflict  of  the  anthori* 
tiea  ii,  wa  thiBk»  novo  apparant  tiian  rML  Ho  oaea  appacanlly  goao  the 
length  of  daeiding  tha*  anah  aft  ael  1%  witheafc  man,  anfiLoiaat  to  raiaa  aa 
eetoppel  agaiaat  tha  aignar.  In  Tome  t.  OobtnUnUp  48  Am.  Rep.  446^  will  be 
fonnd  a  oompreheoaiTe  and  reaeonaUe  etatemant  of  the  oironmataacet  which 
wiO  oonatitnta  an  aetoppeL 


Badgbb  Lumber  Company  v.  MABioif  Water  Sup- 
ply, ElEOTEULO  LiQHTy  AND  PoWER  GOMPANY. 

[48  KXHBJLB,  1S2.1 

Av  Avpu&TiMANoa  IS  A  Thing  BaLONOiNO  to  Ahothbb  Thzito  as  Prin- 
dPAi^  and  paaaing  ae  an  incident  thereta  Therefore,  polee  planted  in 
tiie  streets  of  a  city,  necessary  to  transmit  electricity  from  a  power* 
'  hooae,  are  appnrtanant  thereta 

MaoBAXKfa  Lun,  ior  What  ArFVErmsAMOMa  mat  bb  BmoBmiiK  —  Poles 
planted  in  the  pnblio  streets  by  an  electric«light  corporation,  and  oon« 
■acted  with  its  electric-light  plant,  machinery,  and  power-house  sitnate 
upon  ita  real  estate,  are  appurtenant  to  snch  plant  and  realty,  and  en- 
title the  person  who  snppliad  them  to  a  Uen  thereon,  under  a  statute 
granting  a  lien  to  any  psieon  fnniishing  materials  for  erecting,  altering, 
or  repairing  any  buildings  or  au  appurtenance  of  any  building,  upon  the 
whole  piece  or  tract  of  land,  the  building,  and  appurtenances. 

MaCHAHIo's  LiSR.  —  ThB  FaOT  that  PrOPSRTT  is  upon  OB  WITHIN  A  PUB- 

Lio  BrBBBT  does  not  prerent  a  raoobanic's  lien  from  attaching  in  favor 
el  a  contraotor  who  fumiahed  it,  if  it  is  rightfully  there  mnder  a  fran* 
ahise  granted  by  tha  municipal  authorities. 

KdUrand  Dtan^  tor  the  plaintiff  in  error. 

King  and  Kelley,  and  WimleWf  McDuffie^  and  N$aly  for  the 
defendant  in  error. 

Johnston,  J.  The  Badger  Lumber  Company  brought  this 
action  to  recover  $227.60,  the  value  of  seventy  cedar  polee  sold 
by  the  lumber  company  to  the  Marion  Water  Supply,  Electric 
Light,  and  Power  Company,  which  was  used  to  support  eleo- 
tric-Ught  wires  and  lamps,  and  were  connected  with  the  plant 
and  property  of  the  defendant;  and  the  plaintiff  asked  to  have 
the  defendant's  property  and  its  appurtenances  charged  with 
a  lien  for  the  same.  The  cause  was  submitted  to  the  court 
without  a  jury,  upon  the  following  agreed  facts:  "  It  is  agreed 
that  the  defendant  has  erected  a  system  of  water-works  and 
electric-light  plant,  and  machinery  necessary  to  operate  the 
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Bame,  on  the  real  estate  described  in  plaintiff's  petition,  and 
bus  put  in  tbe  proper  macbinery  for  furnisbing  electric  Hght 
for  tbe  city  of  Marion,  and  has  a  franchise  from  the  city  to 
use  tbe  streets  of  tbe  city  for  the  erecting  of  poles  and  stretch- 
ing electric-light  wires  thereon  through  the  city,  and  that  tbe 
defendant  erected  its  poles  and  stretched  its  electric  wires  on 
tbe  same  over  different  portions  of  the  city;  that  the  plaintiff 
furnished  poles  for  stretching  the  wires  for  the  electric  lighti 
and  that  the  defendant  used  the  same  in  the  streets  of  Ma^ 
rion,  and  stretched  its  electric  wires  upon  the  same,  and  hung 
its  lamps  thereon,  and  operated  and  used  the  same  for  the 
purpose  of  furnishing  electric  light  for  different  portions  of  the 
city;  that  none  of  the  material  furnished  by  the  plaintiff  was 
actually  placed  upon  the  grounds  mentioned  in  plaintiff*8  pe- 
tition, but  that  the  poles  so  furnished  were  all  used  in  the 
streets  of  the  city  of  Marion,  and  were  connected  with  the 
electric-light  macbinery  and  water-works  on  defendant's  prem- 
ises by  electric-light  wires  used  by  the  defendant  for  the 
transmission  of  electricity  from  its  premises  through  the  city; 
that  the  macbinery  of  the  electric  light  and  water-works  is  all 
located  on  tbe  same  premises,  in  the  same  building,  and  mo 
by  tbe  same  engine,  but  the  dynamo  for  generating  electricity, 
and  its  machinery,  is  so  constructed  and  arranged  that  it  can 
be  used  separate  and  apart  from  the  water-works  machinery, 
and  that  either  tbe  water-works  or  the  electric-light  plant  can 
be  operated  separately  and  independently  from  each  other; 
and  have  a  franchise  from  the  city  to  lay  mains  and  pipes  in 
the  streets  of  the  city,  and  are  operating  said  system  of  water- 
works, and  furnishing  the  inhabitants  of  said  oity  with  water 
by  means  of  said  system  of  water-works." 

The  court  awarded  plaintiff  a  personal  jndgment  against 
the  defendant  for  tbe  amount  claimed,  but  refused  to  enforce 
a  lien  upon  the  real  estate  and  appurtenances  of  the  defend- 
ant, for  the  reason  "  that  no  part  of  the  material  for  which 
plaintiff  claims  a  lien  was  on  the  real  estate  of  the  defendant, 
or  attached  thereto  in  any  manner,  except  by  the  wires  stretched 
from  the  poles  of  tbe  defendant's  electric-light  machinery  sit- 
uated on  said  real  estate." 

Tbe  sole  question  presented  here  is,  Do  the  poles  and  wires 
attached  to  the  building  and  premises  of  the  defendant  con- 
stitute an  appurtenance  of  tbe  same  within  the  meaning  of 
the  mechanics'  lien  law?  The  statute  as  it  existed  prior  to 
ISSQy  when  this  cause  of  action  arose,  provided  that  '^  anv 
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mechanic  or  other  person  who  shall,  under  contract  with  the 
owner  of  any  tract  or  piece  of  land,  •  •  •  •  perform  labor,  or 
furnish  material  for  erecting,  altering,  or  repairing  any  build* 
ing,  or  the  appurtenance  of  any  building,  or  any  erection  or 
improvement,  or  shall  furnish  or  perform  labor  in  the  putting 
up  of  any  fixture  in  or  attachment  to  any  such  building  or 
improvement,  •  •  •  •  or  shall  build  a  stone  fence,  or  shall  per- 
form labor  or  furnish  material  for  erecting,  altering,  or  repair- 
ing  any  fence,  on  any  tract  or  piece  of  land,  shall  have  a  lien 
upon  the  whole  piece  or  tract  of  land,  the  building,  and  ap- 
purtenances, in  the  manner  herein  provided,"  etc. 

As  will  bo  seen,  the  statute  gives  a  lien  for  material  fur- 
nished for  a  building  or  its  appurtenances,  and  the  same  is 
chargeable  upon  the  land,  building,  and  appurtenances.  If 
the  poles  and  wires  can  be  regarded  as  an  appurtenance  of 
the  power-house,  the  plaintiff  acquired  a  lien,  and  is  entitled 
to  enforce  it  against  the  property  of  the  defendant  What, 
then,  is  an  appurtenance?  Bouvier's  definition  is:  "  Things 
belonging  to  another  thing  as  principal,  and  which  pass  as 
incident  to  the  principal  thing.  •  •  •  •  Thus  if  a  house  and 
lot  be  conveyed,  everything  passes  which  is  necessary  to  the 
full  enjoyment  thereof  and  which  is  in  use  as  incident  or  ap- 
purtenant thereto." 

^  The  grant  of  a  thing  will  include  whatever  the  grantor 
had  power  to  convey  which  is  reasonably  necessary  to  the  en* 
joy ment  of  the  thing  granted.  Thus  the  grant  of  a  house  with 
appurtenances  passes  a  conduit  by  which  water  is  conducted 
to  it":  8  Washburn  on  Real  Property,  8d  ed.,  719;  Farmer  v. 
Ukiah  Water  Co^  66  GaL  11;  Meek  v.  Breekenridge,  29  Ohio 
8t  642;  1  Am.  A  Eng.  Ency.  of  Law,  641. 

Here  the  principal  thing  was  the  power-house;  and  the  poles 
and  wires  attached  thereto  were  an  incident  to  the  power- 
house and  machinery.  They  were  necessary  to  the  enjoyment 
of  the  principal  thing,  and  indispensable  in  the  transmis- 
sion of  electricity  and  the  lighting  of  the  city.  If  a  convey- 
ance of  the  property  of  the  company,  with  the  appurtenances 
belonging,  had  been  made  by  the  defendant,  we  do  not 
doubt  that  the  poles  and  wires  would  have  passed  as  appur- 
tenant to  the  premises  conveyed.  The  fact  that  the  poles 
were  planted  in  the  streets  of  the  city,  the  fee  of  which  is  in 
the  publioy  will  not  change  their  character,  or  make  them  any 
the  less  an  appurtenant  to  the  premises  of  the  electric-light 
company.     The  city  had  granted  the  company  a  franchise  to 
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plant  the  poles  upon  the  streets,  and  hence  thej  were  rigbifnllj' 
there,  and  tliere  can  be  no  question  that  they  weie  owned  bj 
the  electric-light  company.    In  Redlon  r.  Barker^  4  Ean.  445, 

96  Am.  Dec.  180,  it  was  held  that  a  hotel  sign,  attached  to  a 
post  planted  in  the  street  of  a  city,  seven  or  eight  feet  from 
the  front  of  the  hotel,  and  placed  there  as  a  permanent  sign^ 
was  an  appurtenant  to  the  hotel;  and  where  the  hotel  and 
premises  were  conveyed,  with  the  appurtenances,  without 
reservation,  such  conveyance  carried  the  sign  and  poet.  It 
was  there  urged  that  as  the  owner  of  the  hotel  did  not  have 
the  fee  of  the  street  on  which  the  post  and  sign  were  stand- 
ing, they  could  not  be  regarded  as  appurtenances  to  the  prem* 
ises.  But  it  was  said,  as  the  sign  and  post  were  rightfully 
in  the  street,  and  necessary  for  the  uses  and  purposes  of 
the  building  to  which  they  were  incident,  they  remained  the 
property  of  the  owner  of  the  hotel,  and  when  be  conveyed  the 
hotel  premises,  he  parted  with  his  title  to  the  sign  and  post. 
In  Beatty  v.  Parker ,  141  Mass.  623,  the  plaintiff  undertook  to 
enforce  a  mechanic's  lien  for  a  drain-pipe  from  the  cellar  of  a 
house,  through  the  cellar  wall,  front  yard,  and  out  into  the 
street  to  a  connection  with  the  sewer*  The  house  was  built 
upon  a  street  of  the  city,  and  the  piping  inside  of  the  house 
and  outside  of  it  to  the  sewer  was  necessary  to  the  use  of  the 
house,  and  was  included  in  the  contract  for  building  it.  It 
extended  twenty-seven  feet  beyond  the  street  line,  and  the 
fee  of  the  street  was  not  in  the  owner  of  the  house.  The 
court  ruled  that  the  contractor  was  entitled  to  a  lien  for  the 
piping,  and  stated  that  it  is  immaterial  whether  it  was  inside 
or  outside  the  walls  of  the  house,  <^  whether  it  was  above- 
ground  or  underground,  or  whether  it  extended  one  foot  or 
thirty  feet.  It  is  immaterial,  also,  whether  the  fee  of  the  land 
in  the  street  was  or  was  not  in  the  owner  of  the  lot  It  must 
be  assumed  that  the  pipe  was  rightfully  laid  to  the  sewer, 
even  if  the  fee  of  the  street  was  not  in  the  respondent.  The 
pipe  did  not  become  the  property  of  the  owner  of  the  fee  of 
the  street,  but  belonged  to  the  owner  of  the  house,  and  he  had 
an  interest  in  the  soil  of  the  street  to  sustain  his  pipe,  which 
would  pass  by  a  deed  of  the  lot.    See  also  Pkilbrich  v.  Ewing^ 

97  Mass.  134;  New  Ipnwich  Factory  y.  Batchetder,  8  N.  H.  190; 
14  Am.  Dec.  346;  Carpenter  v.  Leonard^  5  Minn.  165;  Wil* 
lamette  ete.  Milling  Co.  v.  Remiek^  1  Or.  169;  PMisY.  Hoffman^ 
28  Ma  App.  666;  MeDermoU  y.  Palmer^  8  N.  Y.  867;  Aim$  r. 
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Louisa^  9  Mo.  621;  Phillips  on  Mechanics'  Liens,  sec.  202; 
KheelandloB  9ecfaoiiics'' Liens,,  seei'  8& 

The?  defendant  in  error  principally  relies  upon  ParmeUB  ▼. 
Hambleton^  19  111.  615,  to  defeat  the  lien  and  sustain  the 
judgment,  that  was  rendered.  The  court  there  held  that  a 
person  who  performed  .labor  upon  a  vault  under  a  sidewalk 
adjacent'  to  a  building  was  not  entitled  to  a  lien.  The  yault 
is*  there  held  to  be  an  appurtenance  to  the  building,  but  as 
the  appurteuance.was  in  the  street,  and  not  upon  the  lot  on 
which  the  building  etood,  the  lien  was  denied.  The  case  is 
not  an  authority  here,  and  is  based  upon  an  Illinois  statute 
which  provided  that' both  the  building  and  appurtenance  shall 
be  upon  the  lot  sought  to  be  subjected  to  the  lien.  Our  stat- 
ute does  not' require  that,  the  appurtenance  shall  be  upon  the 
land,  but  authorizes  a  lien  where  the  structure  or  improve- 
ment is  appurtenant  to.tha  land  or  building.  While  the  lien 
'  rests  upon  a  statute,  and  the  remedy  must  be  confined  within 
the  terms  of  the  statute,  yet  such  provisions  are  to  receive  a 
liberal  construction,  in  the  interest  of  justice;  and  we  think 
the  term  '*  appurtenances,"  as  used  in  the  statute,  fairly  in- 
cludes the  poles  dnd  wire  attached  to  the  premises  of  the  de- 
fendant, and  that  the  plaintiff  is  entitled  to  the  lien  which  it 
claimed. 

The  judgment  of  the  district  court  will  be  reversed,  and 
the  cause  remanded,  with  instructions  to  enter  judgment  in 
favor  of  the  plaintiff.  

AywKTKWAyoM;  Wbat  absi  See  Wihoxonr.  Meffhee,  12  lU.  881;  64  Am. 
Dea  409;  Freyv.  DroAw,  d  Neb.  1;  2»  Am.  Bepi  SSS;  BmwWt.  Bhi$mm% 
66  Mids.  136;  14  Am.  St.  iUp.  56(t 

Mkghanio's  Lixh,  What  Subject  to»  —  As  to  what  purto  of  »  building 
come  within  law  of  meohanio's  lien,  see  note  to  Paulsen  v,  Man$he,  9  Am,  St. 
Rep.  638,  and  note  to  HarriBon  ▼.  HonuBopcUhk  Aaa^n,  19  Am.  St  Rep.  714. 
Boildiugs  and  ■tiucturee,  generally,  against  which  the  lien  may  be  enforoed: 
See  note  La  Oroam  «Ce.  J2.  A  On  ▼.  Vamderpoolt  78  Am.  Deo.  694>699.  The  lien 
of  A  mecbanio  iodadea  not  only  the  buildings  on  which  his  work  was  done^ 
and  the  land  ou  which  they  stand,  but  also  the  land  about  the  buildings, 
need  with  them,  and  necessarily  or  reasonably  convenient  to  their  use:  BanJk 
^Charleaion  t.  C^trtin,  18  Conn.  842;  46  Am.  Dec  826.  Under  the  mechan- 
ie's  lien  law  oi  Washington,  there  can  be  no  lien  obtained  on  personal  prop* 
erty  not  atlaohed  to  a  building  so  as  to  become  part  of  it:  Vtndome  eCe.  Bath 
Co,  V.  SdteUler^  2  Wash.  457.  Poles  planted  in  the  ground,  connected  together 
by  means  of  wire  and  insulators,  for  the  purpose  of  transmitting  electricity 
lor  light  and  power,  and  other  purposes,  constitute  a  "structure,**  within 
tiie  msMiiDgof  section  3669  of  HiU's  Oregon  Code:  ^orftetT.  WiUanuiU  Folk 
MUdric  Co.,  19  Or.  61$  20  Am.  St.  Rep.  79S. 
▲M.  ST.  RaF..  vol  XXJL  -  » 
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Badger  Lumber  Company  v.  Marion  Water  Sup- 
ply, Eleoteio  Light,  and  Power  Company. 

[48  Kakiab,  187.] 
Mboranios'  Libns  oannot,  A8  a  Gbmbral  Ruui,  ■■  BxioBOBD  AOAzrar 
Pbopbrty  not  Subject  to  Sals  undsb  Bzibcdtiom;  but  if  property 
belongs  to  a  oorporation  haviog  power  by  its  voluntary  act  to  oreate  a 
lien  thereon,  whereby  it  may  be  subjected  to  eeisare  and  sale^  it  may 
also  be  subject  to  a  mechanic's  lien. 

MaCHAKIGB*  LiBNS  AGAINST  PbOPKRTT  Or  QUASI  PUBUO  GOBPOaATIOVB. — 

The  property  of  an  electrio-light  corporation,  haviug  a  franohiae  from  a 
city  to  occupy  its  streets  in  the  transmission  of  light  to  its  inhabitaati» 
is  subject  to  a  mechanio's  lien  under  a  statute  granting  such  lien  to  any 
mechanic  or  other  person  who  shall,  under  oontract  with  the  owner  of 
any  tract  of  land,  perform  labor  or  furnish  material  for  erecting,  alter- 
ing, or  repairing  any  building  or  appnrtenanoe  to  any  building,  or  any 
erection  or  improvement. 

King  and  Kelley^  and  WinslcWf  MelhijffU^  and  Nealf  tor  the 
motion. 

Keller  and  Dean,  eontra. 

Johnston,  J.  On  the  first  consideration  of  this  case,  It  was 
decided  that  the  poles  and  wires  attached  to  an  electric-light 
plant  and  premises  were  appurtenances  of  the  same,  within 
the  meaning  of  the  mechanic's  lien  statute,  and  that  persons 
who  furnished  labor  or  material  for  such  appurtenances  were 
entitled  to  a  lien  on  the  whole.  Our  attention  is  now  called 
to  another  question,  which  was  not  considered,  but  which  is 
fairly  in  the  record,  viz.:  Is  the  property  of  an  electric-light 
company  having  a  franchise 'from  the  city  to  occupy  its  streets 
in  the  transmission  of  light  to  the  inhabitants  of  a  city  sub- 
ject to  a  mechanic's  lien  ? 

It  is  contended  that  this  corporation,  like  a  railroad  com- 
pany, is  an  instrumentality  of  the  public,  authorized  and 
established  for  tiie  convenience  and  benefit  of  the  public,  and 
that,  on  the  grounds  of  public  policy  and  necessity,  its  oper- 
ation should  not  be  disturbed  or  its  property  subjected  to  a 
lien  at  the  instance  of  a  laborer  or  material-man  who  has  con- 
tributed to  the  building  of  its  plant.  If  it  were  conceded  thai 
the  railroad  company  and  the  electric-light  company  are  to 
be  placed  in  the. same  class  of  corporations,  we  would  still 
think  that  there  was  no  public  policy  nor  necessity  which  re- 
quired an  exemption  of  their  property  from  liability  to  tha- 
ordinary  process  of  law  or  to  a  mechanic's  lien. 
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The  general  rule  is,  that  the  publio  property  of  a  municipal 
corporation  is  not  subject  to  seizure  and  sale;  and  it  is  genei^ 
ally  held  that  a  mechanic's  lien  cannot  be  enforced  against 
property  which  is  not  subject  to  sale  on  execution.  The  reap 
son  for  this  exemption  is,  that  such  corporations  are  instru- 
mentalities of  the  government  itself,  and  the  seisure  and  sale 
of  the  public  property  would  interrupt  and  suspend  the  func- 
tions of  government,  and  also  that  other  provisions  have  been 
made  by  law  for  the  collection  and  payment  of  public  obliga- 
tions. Corporations,  however,  such  as  the  one  claiming  ex- 
emption here,  although  they  serve  the  public  convenience  ta 
some  extent,  are  not  organized  merely  for  public  advantage, 
but  are  operated  largely  for  the  private  benefit  of  the  incor- 
porators. In  this  state,  such  corporations  may  mortgage  or 
sell  their  property;  and  the  general  rule  is,  that  property  of  s 
corporation  which  may  be  sold  under  a  mortgage  or  specifie 
lien  given  by  the  owner  may  be  subjected  to  a  mechanic'* 
lien.  If  a  corporation  may,  by  its  voluntary  act  in  creating 
a  specific  lien,  subject  its  property  to  seizure  and  sale,  it  is 
difficult  to  find  any  substantial  objection  to  allowing  and  en- 
forcing the  claim  of  a  laborer  or  material-nian  against  the 
same  property  under  the  mechanic's  lien  law. 

In  some  of  the  states,  notably  Pennsylvania  {Foster  v.  Fow^ 
ler,  60  Pa,  St.  27;  Guest  v.  Merion  Water  Co^  142  Pa.  St.  610; 
see  also  Graham  v.  Mt  Sterling  Coal  Road  Co.^  14  Bush,  425; 
29  Am.  Rep.  412),  it  has  been  held,  under  their  statutes,  that 
a  mechanic's  lien  will  not  attach  to  the  property  of  quari 
public  corporations.  But  our  statute  does  not,  in  terms  or  by 
implication,  warrant  any  such  exemption.  The  language  of 
the  statute  is  broad  and  comprehensive,  and  contains  no  su|^ 
gestion  of  any  exemption  such  as  is  claimed  here.  Under  th* 
terms  of  this  statute,  it  has  been  held  that  a  lien  may  be  le- 
cured  on  a  public  school-house  erected  by  a  school  district: 
Wilson  V.  School  District^  17  Kan.  104;  School  District  v.  Coi^ 
rad^  17  Kan.  522.  Although  some  of  the  authorities  hold  in 
favor  of  the  exemption,  because  a  judicial  sale  or  the  enforce- 
ment of  a  mechanic's  lien  would  impair  the  usefulness  of  such 
corporations,  and  occasion  public  inconvenience,  yet  it  has  been 
well  said  that  '^  the  evil  of  withdrawing  a  vast  and  constantly 
increasing  amount  of  the  wealth  of  the  country  from  the  reach 
of  creditors  has  been  regarded  as  so  real  and  serious  that  the 
courts  hare  not  given  it  their  countenance  or  support;  and  at 
the  present  day  the  property  of  corporations  other  than  muni- 
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cipsl,  thoughreMeBtial'to the-eiijojiiiefftof'tbe'COFporato  fran- 
clrises^iff'  most'  univenuiilj  trMited  as  snbjeoi  io'  ezeoatioa'\ 
1  FheemanonBxeciitiomi  8se.'126.  SeealsvfiiQV.Xa'CfOMtf 
€16.  R  R.  Co.,  11  Wis;  214;  B^sUm^te.  R  R  Co^^  r.  OUfMrs,  87 
N.  5.  410;  72  Am.  Dec:  33»;  PldUy.  New  York  etc.  R  R  Co., 
26"  Coira.  544;  Ooey.  Piaeoei^  14'  Ohio  St;  187;  Lathrvp  t. 
MiddUUmi  28'  Gal.  251]  8B  Am.  Dee.  112;  fitete  t.  Aims,  6 
Ired.  307;  Board  of  Edseaium^:  Oreembmtimi  89  mj  6B9;  Ar^ 
thur  V.  C7ommema{  etc.  fiemi,  9  Smedes  &  M.  894;  48'  Am. 
Dec.  719;  Gtrard-Point  Storage- Co.  r:  SotUhvm'k  F.  Ob.,  105 
Pa.  Sir  249;  Phillips  on  Mechafrio&'^lieni^  sea  18X; 
The  TeheairiiTgr  -will  be  denied. 

Mioiciino's  LiBV,  WitAT  Ftopaarr  StTBTSorio?  See  nolt  to  Badger 
Lrnnber  Oo.  t.^  iloriofi  IFIUcr'eML  06*,  oiiii^  p.  a08l  UUM»texpreMly  m«>> 
thodiaclr  by  atatato^  & i mtehaaao^a  lie&.oiDiiafe'bftftnlbffood/i^BBrt' rial 
•ateto  belooKiiig  to  a  >  mmiioipal  >eorponttian.  and  ULppUM.iiaM  /^f^-n*  t. 
i7it>olK(^  71  N.  Y.  498;  27  Am.  Rep  80.'  On  the  other  hand,  it  wae  held 
in  McKniahi  t.  Panshof  Omni,  dfflM.  Aim.  361,  ST  Am.  Rep  226,  that 
alfihoagfar  land  donated  and  derotedr  tapuHlio  nMv^eaanot  be  tnbjeoted  to 
debt*  of  the-mDnieipality,  yvl^a  poUie:boiidiiig:ilMaBOB,  Mia  Jail».iaaHb> 
jee^ito  a  meohanio's  lien  in  iaTor  of  ,ona.wbaibailt  il.£oa  the.  mnaiBipality. 
A  Bchool-hoase  erected  by  a  pablio  school  diatrict.  ia  not  subject  to  seianre 
nnder  the  genecal  mechanic's  lien  law,  when  the  oonstitntion  prohibits 
every  school  district  from  intsnrring^  indebtedness' •xoeading'tbs  annual  rer* 
enoe  provided  for  it^  nnUss  before  >the'indefatodBMaia.iimsmdpBOTl8ioo 
ahail  be  made  for  its  paymsat  by  toaatisoi.  Jfaj^Hq^  TsJ^ 
89iCteL  110)  ttAokfiitBaj^  45L 


GiTT  OP '  Olathb  tit  Mizm 

[4aKkMUat48&) 

A .  MvmavAL  CoaroaaTioir  »IJU.Turo •  UtfavAanai^ia  Uia  aighl>tfaM,i  and 

withoatdanger^signaU,4ULexcavatioB:  extending  apoo  or  near  to  a  orosi 
walk  in  a  public  street  is  guilty  of  gross  carelessness. 
Nboliob^ob  CoNOuaasNT  and  Contbibutort.  —  If  k  woman,  walking  in  the 
night-time  on  a  cross-walk  in  a  public  street  ia  caused  to  step -to  one  side 
to  avoid  coUision  with. peraoos. approaching  from  the  oppostte  diraetimi» 
and  is  injured  by  lalUnginto  an.nngnarded  excavation  by  the  side  of  the 
walk,  the  municipality,  through  whose  negligence  the  excavation  waa 
thus  left  unguarded,  cannot  avoid  liability  on  the  ground  that  the  injury 
partly  resulted  from* the  negligence  *of  t\e  persons  thus  approaching,  nor 
on  4h»greoiid-thntitha  plsontift  waa  guilty  ot i  contribataqr:  nagiiywics- ia 
■teppingi  aside  rfiomtb»NPaUu.  Tha  diawffMSi  f^ia  tka.  onaa*walk  is 
aai^onUnaailj.  .•ndeaoa  a<  want  of  can. 
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desiring  to  orow  a  afcreet  ia  not  confined  to  the  oroMiog,  bvt  may  aa— mo 
that  ftU-parta  Hi'  the -atreet -which  are  intended  for  travel  nre  reaaonably 
(flafa.  iHatq— yiibeiafcue 'craaa^it'any yaint-^thimt  being  linblertotbc 
ImpttkaAieofof  Jinglif  caov^'^  luMiino.B«tua  jafcrnny  daugiBiaaa  aiawa- 
or  olMtrnrfcinn 

John  T^IAide^.iar  iheilefendaBt.ini«rn>r« 

JnvEifcrroif,  J.  'Tfris  ttetron'^NrBs  brought  by'Elrira  Ifiiee 
again8t'the'Ctt3r6f'Oiathe,t(rrecoYer  for -personal  injuries  sus- 
tained hy'hferin'falling  into  air  ezoavation  in  a  public  street 
of  thecitjTof  Olathe/wiiioh  ims  left  uncovered  and  unguarded. 
She  was  injured  in  the  mght'tmiey  while  crossing  Kansas  Ave- 
nue at  its  intersection  'vrith'Park  Street,  andwhile  passing  along 
on  the  sooth  side  of  Park  ^Street.  An  excavation -was  made 
by  the  city,  under  the  direction  of  the  street  commissioner, 
about  twenty  inches  deep  and  twenty  inches  wide,  for  the 
purpose  of  laying  ad rain^pipe  to  carry  off  water  along  the 
east  side  of  Kansas  Avenue.  It  extended  from  the  cross-walk 
on  the  south  side  of  Tark  Street  southward.  The  cross-walk 
was  constructedof  two  rows  of  stone,  each  of  which  was  twenty 
inches  wide,  with  an  intervening  space  between  them  of  twenty 
inohes.  The  ditch, -which  extended  up  to  this  crossr walk,  was 
left  unguarded;  and  theplainttff,  in  attempting  to  pass  along 
the  cross-wklk,  met  parties  going  in  an  opposite  direction,  and 
stepping  aside  to  allow  therm' to  pass,  she  fell  into  the  ditch 
and  sustained  the  injuries  complained  of.  The  jury  awarded 
her  eight  hundred  dollars,  and  the  city  complains,  and  assigns 
several  rulings  of  the  court  as  error. 

An  exception'was  taken  to  the  admission  of  testimony  in 
regard  to  the  placing  of  a  light  at  the  ditch  by  the  city  mar- 
shal subsequent  to  the  occurrence  6f  the  injury.  It  was  con- 
tended that  itivas  dffered  to  show  negligence  on  the  partx>f 
the  city,  and  an  admission  that  such  a  precaution  should  have 
been  taken  prior  to  the  accident.  On  the  other  side,  it  was 
said  that-itivas-not  offered  forthat  purpose,  but  that  as  one 
witness  hafd  incidentally  remarked  that  there  was  a  light.there, 
the  testimony  was  introduced  merely  to  show  that  it  was  not 
there  when  the  injury  occurred,  and  to  prevent  the  inference 
that  Mrs.  Mizee,  bythe  aid  of  such  light,  should  have  seen 
and  avoided  the  excavation.  Whatever  may  have  been  the 
purpose  of  the  parties  in  respect  "to  this  testimony,  it  is  uniin- 
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portant  in  this  case,  and  the  objection  made  is  immateriaL 
The  negligence  of  the  city  in  the  matter  is  undoubted.  To  leava 
such  a  dangerous  excavation  in  a  public  thoroughfare  of  the 
city,  and  close  to  a  much-used  walk,  without  guards,  barriers, 
lights,  or  danger-signals,  is  a  marked  case  of  carelessness.  It 
would  be  clearly  negligence  to  leave  such  a  ditch  uncovered 
and  unguarded  in  the  daytime;  but  for  the  city  authorities 
to  permit  such  a  pitfall  to  remain  open  and  without  lights  or 
guards  in  the  night-time,  with  full  knowledge  of  its  danger- 
ous character,  is  gross  carelessness.  There  is  no  dispute  as 
to  the  existence,  location.  an(J  character  of  the  excavation ;  and 
hence  the  ruling  of  the  court  upon  the  admission  of  testimony 
respecting  the  negligence  of  the  city  is  unimportant  If  the 
question  of  negligence  on  the  part  of  the  city  had  been  in 
issue,  the  court  would  have  been  justified  in  admitting  the 
testimony:  St.  Joseph  etc.  R.  R.  Co.  v.  Chase^  11  Kan.  47;  At" 
chison  etc,  R.  R.  Co.  v.  Retford^  18 -Kan.  245;  City  of  Emporia 
V.  Schmidling,  33  Kan.  485;  St.  Loui$  etc.  Ry  Co.  ▼,  Weaver^ 
35  Kan.  412;  67  Am.  Rep.  176;  City  of  Abilene  v.  Hendrick$^ 
86  Kan.  196;  Atchison  etc.  R.  R.  Co.  v.  McKee,  37  Kan.  592. 

Complaint  is  made  of  the  refusal  of  an  instruction  requested 
by  the  city,  that  if  it  was  found  from  the  evidence  "that  the 
injury  complained  of  was  caused  by  the  negligence  of  the  city, 
combined  with  the  negligence  of  a  third  party,  for  whose  acts 
the  city  was  not  responsible,  and  would  not  have  happened 
but  for  the  acts  of  such  third  party,  then  the  city  is  not  liable, 
and  you  must  find  for  the  defendant"  The  request  was  based 
upon  testimony  to  the  effect  that  Mrs.  Mizee  stepped  from  the 
cross-walk  to  avoid  a  collision  with  persons  who  were  approach- 
ing her  on  the  walk  from  the  opposite  direction.  The  testi- 
mony in  the  case  is  not  such,  in  our  opinion,  as  to  require  a 
statement  of  the  rule  with  reference  to  the  proximate  and 
remote  causes  of  the  injury.  It  is  not  of  such  a  character  that 
it  can  be  said  that  the  injury  would  not  have  occurred  but  for 
the  negligence  of  the  persons  who  met  and  passed  her  upon 
the  street.  There  is  nothing  to  indicate  any  negligence  on 
their  part  They  did  not  jostle  or  push  her.  She  was  carry- 
ing large  bundles  in  her  arms,  and  as  they  did  not  appear  to 
see  her  in  the  darkness  as  they  approached,  she  stepped  aside, 
in  order  to  allow  them  to  pass.  If  they  had  seen  her,  and 
stepped  aside,  it  is  quite  probable  that  they  would  have  suf- 
fered the  same  misfortune  which  befell  her.  Even  if  the 
testimony  warranted  an  instruction  upon  the  subject  of  con- 
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earring  negligence,  the  one  requested  by  the  city  does  not 
correctly  state  the  law:  Village  of  CariervilU  ▼.  Cook^  129  111. 
152;  16  Am.  St  Rep.  248;  WebsUr  v.  Hudson  Riv.  R.  R.  Co., 
38  N.  Y.  260;  Ring  v.  City  of  Cohoe$,  77  N.  Y.  88;  NoHh  Penn. 
R. R.  Co.  V.  Mahoney,  57  Pa.  St.  187;  BurreU  v.  Uneapker.m Pa. 
St  353;  2  Am.  St  Rep.  664;  Smith  v.  New  York  etc.  R.  R.  Co., 
46  N.  J.  L.  7;  Winship  v.  EnfUld,  42  N.  H.  197;  CUveland  etc. 
R.  R.  Co.  V.  Terry,  8  Ohio  St  570;  Hunt  v.  Pownal,  9  Vt  411; 
Taylor  v.  City  of  Yonkers,  105  N.  Y.  202;  59  Am.  Rep.  492; 
Patterson  on  Railway  Accidents,  sees.  39,  95;  Shearman  and 
Redfield  on  Negligence,  sees.  36,  346. 

The  proximate  cause  of  the  injury  was  the  negligence  of  the 
city.  It  was  its  duty  to  keep,  not  only  the  cross-walks,  but 
the  entire  width  of  the  street  in  a  reasonably  safe  condition 
for  both  pedestrians  and  teams.  It  was  one  of  the  principal 
thoroughfares  of  the  city,  and  in  the  absence  of  any  guards, 
lights,  or  notices  of  danger,  Mrs.  Mizee  had  a  right  to  presume 
that  all  parts  of  it  could  be  traveled  with  safety.  A  divergence 
or  departure  from  the  cross- walks  is  ordinarily  not  an  evidence 
of  want  of  care.  Pedestrians  have  a  right  to  cross  a  street  at 
any  point,  and  it  is  the  common  practice  to  do  so.  A  differ- 
ence in  this  respect  exists  between  sidewalks  and  cross-walks, 
as  the  former  are  for  pedestrians  only,  while  the  latter  are 
placed  on  a  level  with  the  street,  and  are  traveled  over  by  both 
foot-passengers  and  vehicles.  The  cross-walk  in  question  was 
narrow,  consisting  of  two  rows  of  stones;  but  the  plaintiff  was 
not  restricted  to  picking  her  way  across  the  street  on  these 
stones;  and  if  she  had  crossed  at  another  point  where  the  open 
ditch  was  met,  and,  without  negligence  on  her  part,  had  fallen 
tlierein,  she  might  have  recovered  for  her  injuries. 

''  A  person  desiring  to  cross  the  street,  either  in  the  night- 
time or  in  the  daytime,  is  not  confined  to  a  crossing.  He  has 
a  right  to  assume  that  all  parts  of  the  street  intended  for 
travel  are  reasonably  safe;  and  if  in  the  night-time  he  desires 
to  cross  from  one  side  to  the  other,  and  knows  of  no  dangerous 
excavations  in  the  street,  or  other  obstructions,  he  may  cross 
at  any  point  that  suits  his  convenience,  without  being  liable 
to  the  imputation  of  negligence  ":  Brusso  v.  City  of  Buffalo,  90 
N.  Y.  679;  also  Raymond  v.  City  of  Lowell,  6  Cush.  524;  53 
Am.  Dec.  57. 

The  city  assigns  as  error  the  refusal  of  the  court  to  require 
more  specific  answers  to  several  questions.  One  of  them  was: 
**  Could  the  plaintiff  have  remained  upon  the  cross-walk  by 
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tlie.uae  of  .ordinary  care?"  Another  was:  '*  Would  she  have 
beeniinjured.if.she.had  passed  to  the  right  of  the  walkf  In 
responee  to  these  questions,  the  jury  answered:  ^^No  eTideoee." 
From  what  iias-been-said  it  will  be  readily. seeri-that  tbeco'is 
no  materiality  .in  either  .of  the  questions. 

Some  other  objections  are  made,  hut  they  are  not  of  suffi* 
cient  importance  to  require vconsideration  or  comment 

We  think  ..the  case  was.  fairly,  tried,  and  that  a  just  result 
was  reached.    Judgment  affirmed. 

Municipal  Oorporations^— IjIabilitt  iob  LiATiira  Exoatatiovs  Uh- 
auABDBD.  —  Monicipal  corporation  is  liable  to  person  injured  by  fallLag  into 
an  exosratton  in  a  street,  negligently  left  nngaarded  by  persons  so  employed: 
XJbyilT.  i/i^or,  5  N.Y.fSe;  65  Am.  Dec  347;  (merv.  WorwUer,  \Q2Ummm. 
489;  3  Am.  Sep.  486.  Bat  it  is  snffieient*  as  a  generml  mle,  toshow  that  proper 
signals  or  seoara guards  were  placed  about  an  excavation  on  qaitting  work,  and 
no  liability  attaches  if  a  wrong-doer xemoves  the  signals  during  the  night:  Doo- 
fey  T.  SuUhan,  112  Ind.  461;  2  Am.  St.  Rep.  209.  Municipal  corporation  ia 
'idso  liable  to  a  person  «who,  without  faalt,  falls  iato  an  excavation  made  in  a 
pnblio  street  by  a«aatraotor'with  theeity,  who  has  negieoted  to  provide 
proper  guards  and. lights  for  the  protection  of  .parsons  passing  the  place: 
Slorra  v.  Utica,  17  N.  Y.  104;  72  Am.  Dec.  437;  8L  Paul  r.  JSeUz,  3  Minn. 
297;  74  Am.  Dec.  763;  Detroit  w.  Corey,  9  Mich.  166;  80  Am.  Dea  78;  WO- 
nn  T.  WheeUng,  19  W.  Va.  323;  42  Am.  Rep.*  780;  Bufalo  r,  Hclhway,  7 
K.  Y.493;  67  Am.  Deo.j660;  PeUmgiU  v.  Yamkrs,  116  N.  Y.  668;  16  Am. 
St  Rep.  442.  CSMrfm,.  see .  wTamss  v,.San  Frandwo,  6. Gal..  628;  66  Am.  Dec. 
626;  Erie  T.  CaulkinM,  86  Pa.  St  247;  27  Am.  Rep.  642.  A  city  is  not  re* 
quired  to  put  up  danger-signals  along  an  excavated  street,  as  to  one  travel* 
ing  ovtside  th«*reof,  except  at  the*  crossings- or  interaeetionsof  such  street  by 
other  public  8treats.or:h]giMPaje:.ilfaasisiie  fr.:S(mih'Topebitii&  ^K«n.  46;  23 
Am.  St  Rep.  706. 

CoMCiTBKXNT  NiouoBNca — FoT  a  fnll  discussion  of  this  anbjeet,  see 
note  to  Villa{f€  qf  Carterville  v.  Cook,  16  Am  St  Rep.  260-267.  Later  oases 
are  Ot^f  eie.  R'y  Co,  v.  MeWhii-ter^ll  Tex.  366;  19  Am.  St  Rep.  765;  Com- 
toiidaied  etc,  Co,  t.  Xei/er,  134  lU.  481;  23  Am.  St  Rep.  686;  BleetHe  A>  Oa, 
V.  Sbetim,  89.TsBn.  423;  84  Am.  flt;Rep..6U. 

MOSIOIPAI.   (JOBPOBATION»— iRlAKTB.eV    FoOV-fUflSCIfanS   JBr  flfnUHHL 

—  A  fbot-passeoger  has-ari^t  to  cross  •  streetat  any  point,  and  is  not  re- 
stricted to  the  regular  crossings:  Rajftnond  v.  City  qf  Lowell,  6  Cnsh.  624;  6S 
Am.  Dec  67;  Modmrw.  Sermaim,i(»  N.  Y.  349;  2  Am.^t'Bep.  MX 
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GbRMAiN    IlfflDBANOB    GoHPANY   t^.   YoBK. 

lMii&Ava»--rK«fiei  «i  SAUI..A1ID  MoBTOAai^— Kotioe  of  the  wie  of  tho 
.property  inaoved,  and  the  Miant  of  the  innirer  thereto,  together  with 
Jiotioe.to  the  local  ^ent  of  a  mortgage  taken  to  secure  the  payment  of 
a  portion  of  the  pnrehasrprioe,  is  eiffficient  to  operate  ae  an  aseent  on 
the  part  of  the  iaenrertof  th«  giving  of  tiie  mortgage*  though  the  potiey 
■lof  iasBBaaoe  oenteiwe  «  provisioa'^that  if  the  property  shall  ba  thereaffter 
.morligaged  iiritboatitho.ooa«ent  of  the  oompaoy  being  faidoned  thereon, 
it  shall  l)eeome  null  and  void,  and  that  no  agent  shall  have  power  to 
alter  or  change  the  terms  of  the  policy,  or  make  any  indorsement 
thereon. 

Ijwitbanob. — OoRTsnuHB  or  ButMgmKD  Biias  bt  ▲  Hib&amd  AMd9m% 
•and  which  is  themfore  void,  oanaot  afieeta  policy  of.inancanee. 

Ijuiu&AVCKy  JSntirktt  of.  — If  insurance  is  effected  npon  real  And  personal 

property  by  a»  policy  showing  the  amount  for  which  each  is  insured,  and 

that  the  premium  is  a  gross  sum,  the  contract  ia  divisible,  and  the  mort- 

paging  of  the  personal  propertywithout  tho  osasent  «f  the  ianrer  aaa* 

/w>t:avotd  theipolftsy.aa.to  the.  real  estate. 

O.  W.  Bamett,  John'W.  Sfieafor,  and  Okarle$  L.  BoUfnrd,  for 
the  plaintiff  in  error. 

Kmmetiy  Peek^.and  Jtfotoon,  for  ibe. defendant  in  error. 

Green,  C.  'This  was  an  action  brought  by  C.  W.  York,  in 
the  district  court  of  Cloud  County,  upon  a  policy  of  insurance 
against'Bre/issued  by  the 'German  Insurance  Company,  for 
one  thousand  dollars,  eight  hundred  dollars  being  upon  a 
dwelling-house  and  two  hundred  dollars  upon  the  contents. 

'  The  policy  was  made  to  Clinton  L.  Mosher,  dated  the  thirty^ 
first  day  of  May,  1SS6,  and  assigned  to  the  defendant  in  error 
on  the  seventh  day  of  May,  1887,  he  having  purchased  the 
premises  upon  which  the  house  was  situated  on  that  date. 
A  mortgage  was  executed  by  York  and  wife  to  Mosher  to 
secure  one  thousand  dollars  of  the  purchase  price.     It  ap* 

'  pears  from  the  pleadings  and  findings  of  fact  that  the  assign* 

.  ment  of  the  policy  was  assented  to  by  the  insurance  company 
on  the  first  day  of  June,  1887,  and  the  proper  indorsement 
was  made  on  the  policy.  The  insurance  company  claimed 
that  it  had  no  notice  of  the  mortgage  at  the  time  of  this  in- 
dorsement. The  court  found,  however,  that  the  local  agent 
of  the  insurance  company  had  notice  of  the  terms  and  condi« 
tions  of  the  sale.  The  policy  contained  a  condition  that  if 
the  property  should  thereafter  be  mortgaged  or  encumbered 

witliout  the  consent  of  the  company  being  indorsed  thereon. 


Digitized  by 


Google 


814  German  Ins.  Go.  v.  York.  [Kansas, 

the  policy  should  become  null  and  void.     The  policy   con- 
tained the  further  provision,  that  no  agent  or  employee  of  the 
company,  or  other  person,  should  have  power  or  authority  to 
alter  or  change  the  terms  of  the  policy,  or  make  any  indorse- 
ment thereon.     On  the  twenty- fourth  day  of  September,  1887, 
C.  VV.  York  executed  a  deed  to  Kohler,  Marvin,  and  Saddler, 
for  the  premises  covered  by  the  policy,  but  his  wife  did  not 
sign  the  deed  with  him,  although  it  was  their  homestead  at 
the  time.     On  the  eighth  day  of  December  of  the  same  year, 
the  plaintiff  below  made  a  chattel  mortgage  to  the  same  par- 
ties upon  all  of  the  personal  property  described  in  the  insur* 
ance  policy,  to  secure  the  payment  of  fifteen  hundred  dollars. 
The  property  was  destroyed  by  fire  on  the  ninth  day  of  March, 
1888.     Proof  of  loss  was  sent  to  the  company  on  the  first  day 
of  May,  1888,  and  on  the  fourteenth  day  of  May  the  adjust- 
ing agent  of  the  cotnpany  acknowledged  the  receipt  of  the 
proof  of  loss,  but  demanded  more  specific  and  fuller  details 
of  (he  loss.     On  the  19th  of  the  same  month,  in  answer  to  a 
letter  from  the  attorneys  of  the  plaintiff,  who  desired  to  know 
if  the  compmy  proposed  to  pay  the  loss,  the  adjusting  agent 
wrote  that  the  question  was  premature,  for  the  reason  that 
the  insured  had  not  as  yet  made  proof  in  aocordanoe  with  the 
policy.     The   plaintiff  afterward  prepared   another  proof  of 
loss,  which  was  transmitted  to  the  company;  and  on  the  sec- 
ond day  of  June  the  adjusting  agent  wrote  the  plaintiff  that 
the  proof  was  not  such  as  had  been  requested,  and  demanded 
a  strict  compliance  with  all  of  the  conditions  of  the  policy. 
At  the  April  term,  1889,  the  case  was  tried  by  the  court  and 
special  findings  of  fact  made,  and  judgment  was  rendered 
against  the  company  for  the  amount  of  the  policy  and  inter- 
est.    A  motion  for  a  new  trial  was  made  and  overruled.    The 
company  brings  the  case  here  for  the  review  of  assigned  errors. 
The  first  contention  of  plaintiff  in  error  is,  that  the  policy 
of  iiisnrance  is  void  by  reason  of  the  mortgage  executed  by 
York  to  Mosher,  without  the  consent  of  the  company.    This 
mortgage  was  given  as  part  of  the  purchase  price  of  the  prem- 
ises  upon    which   the   insured  property  was  situated.     The 
company  assented  to  the  sale  and  transfer  of  the  policy  to 
York.     We  fail  to  see  how  the  risk  was  in  any  way  increased, 
York  paid  five  thousand  dollars  in  cash  for  the  farm,  and  gave 
a  mortgage  for  one  thousand  dollars  for  the  balance  of  the 
purchase  price  to  Mosher.     It  was  all  one  transaction.     The 
company  had  notice  of  the  sale;  and  this,  we  think,  included 
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all  that  took  place  concerning  the  transfer  of  the  title  from 
Hosher  to  York.  In  the  case  of  Farmer$*  Ins.  Co.  ▼.  Ashtonf 
31  Ohio  St.  477,  it  was  held  that  the  consent  given  by  the 
company  to  a  sale  and  transfer  of  title  was  an  assent  to 
the  terms  upon  which  the  same  were  made,  and  hence  that 
the  execution  of  the  mortgage  did  not  avoid  the  policy.  In 
addition  to  this,  the  court  found  that  the  local  agent  was  in- 
formed by  York  of  the  terms  of  the  purchase  of  the  iivsured 
property,  and  that  York  had  given  Mosher  a  mortgage  for 
one  thousand  dollars  on  the  land.  We  think  the  consent  to 
the  transfer  of  the  policy,  coupled  with  the  fact  that  the  local 
agent  was  advised  of  the  sale  and  the  execution  of  the  mort- 
gage, were  sufficient  to  operate  as  an  assent  upon  the  part  of 
the  company  to  the  giving  of  the  mortgage. 

It  is  next  claimed  that  the  deed  given  by  York  to  Kohler, 
Marvin,  and  Saddler  violated  the  policy.  A  sufficient  answer 
to  this  contention  is,  that  the  deed  purported  to  convey  the 
homestead,  and  it  was  signed  by  the  husband  alone,  and  was 
therefore  void.  When  we  say  an  instrument  is  void,  we  mean 
that  it  has  no  force  and  effect.  A  void  deed  could  not  there- 
fore affect  the  policy  of  insurance.  No  title  passed  by  the  void 
instrument;  so  the  land  still  remained  the  property  of  York. 

The  further  claim  is  made,  that  a  policy  of  insurance  must 
be  considered  as  an  entirety,  and  that  the  mortgaging  of  any 
part  of  the  property,  either  personal  or  real,  avoids  the  entire 
policy.  The  trial  court  found  that  York  executed  a  chattel 
mortgage  to  Kohler,  Marvin,  and  Saddler  on  all  of  the  per- 
sonal property  described  in  the  insurance  policy,  after  the  as- 
sign ment  of  the  policy  to  him.  If  plaintiff  in  error  be  correct 
in  its  contention,  this  would  avoid  the  policy,  because  there 
is  nothing  to  show  that  the  company  consented  to  the  giving 
of  this  mortgage.  While  the  policy  sued  upon  in  this  case 
shows  that  the  premium  was  a  gross  sum,  the  insured  estate 
consisted  of  real  and  personal  property,  and  there  was  a  given 
amount  of  insurance  upon  each  kind  of  property.  Now,  if 
there  had  been  a  total  loss  of  one  kind  of  property  and  the 
other  had  been  saved,  it  is  clear  that  the  company  would  only 
be  called  upon  to  make  good  the  loss  of  the  property  destroyed, 
and  the  liability  of  the  company  would  be  limited  to  that 
alone.  To  this  extent  we  think  it  fair  to  say  that  the  con- 
tract is  divisible.  Two  kinds  of  property  constituted  the  sub- 
ject-matter of  the  contract,  and  the  insurance  company  placed 
a  fixed  valuation  upon  each,  for  which  it  agreed  to  become 
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reepotifiihle.in  xase  of  loss.  la  a  well-considered  ^utaadedded 
by  thexourt  of  appeals.of  New  York,  Mr.  Juatioe  Folger  aaid: 
'*  It  is.plain  from  the.  fact  .of.  a  separate  valuation,  havijpg  been 
put  by  the  parties  ttpon>.the  Jiflei!eat.anbject8  of  .the  insiirancei 
t^iat  they  looked  npon  ^em.a8  jdistiiiet.jnattecsof  oontract 
The  efifect x>rthe.sepacate milaation*«as4a  makathemiao,  .No 
matter  how  nxucb  value  .there  .might. have  been  in  any  rose,  of 
those  sul^jeGts,.evenXo  the  whole .ajiiountx)f  .the^poticgr,.bad  it 
been .totally.destroyedy. the  defendanis  Qould:not  have. been 
.made  liable  to. an  ABHoimtf greater  ihan  that.named.in  the 
policy  as  the  valuatien.of.it.  Thus  it.wa8y.at  ihe.inoeption 
.of.the  t;ontriLct,^istinguished  from,  the  other  Bubjects.otiuaur- 
auce,  and  .the.contract  somade.as.to  hei^paUent'application 
to  it  alone.  So,  .too,  if  hut  one  of  .the  aubjeets  .of  insurance 
had  ifoeen  i}arn&l,.the  .defendants  (cf (ma. paribus)  could  not 
have  avoided  .liability  to  pay  for  that,  .up  io  the  value  put 
upon  it;  aiidiif.not  wholly'' destroyed,  hutso  .far  .damaged  «a8 
to  reach  in  deterioration:  the  value  put  upon. it. in  the  pdiey, 
the  defendaats  would  ha ve. to .pay.that  damage;. And  tfaaisub* 
Ject  would  noJonger  form  a  part  ofthe.genecaliaatter  insured, 
and  hence  not.a  part  of .  thacontinuing  jcontract.  .Thus. there 
'  would  of.  necessi  ty  be.  a  .severance  of  the  .contract,  worked,  out 
by  the  operation  of  itsjown.. terms.  .A^n,. the  principle:  in  the 
case  of^,contr.a£t.About.<8evecal.thii2gs,  httt-with.Arsingle  ison- 
.sidecation  in, gross,. is  .this:  .that»w.e  are.not  Able  ,toeay  thai 
the  party  would  ha ve- agreed. for '.on^,.i>rr for  move  than  one, 
yet  less.than  all nf. them,  without. he  could. at  the  same  time 
acquire  aright  to.have.them  all.  .But  our  daily  experience 
and  observation  show  that  an  insuranoe  company  is  as  ready 
to  insure  buildings  without  insuring  the.contents,  and  the  oon« 
tents  without  insuring  the  buildings,  as  to  insure  them  .to* 
gether;  so  that  that  principle. does; not  preea.ao.hard.in  con- 
sidering such  a  contract  as  .that  before.os.  .BesLdbes,  it  is  a 
rule  .that  an  agreement  embracing  several  particulars,  though 
made  at  one  time  and  about  one. affair,  may  yet  have  the 
nature  and  operation  of  sevesal  different  oontcacle;  as  when 
:  they  admit  of  being 'Separately  Skxecuted  and  .dosed,  as  we 
nave  instanced,  just  above,  when  .the  contract  .may  be  taken 
distribu lively,  each  subject. heii^g  considered  as  forming. the 
inatter  of  a  separate,  agreement  after  it  is  so  closed:  PerMru  v. 
Hart,  11  Wheat.  237,  251,  per  Washington,  J.;  Rodewur  v. 
Hazlehurst^  9  Gill,  294.  In  xmr  judgment,  this  rule  applies 
fitly  to  the  contract. in  hand.    It  admits  of  being  aeparat^l/ 
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executed  and  closed' as'taeaclr  of  the  separate  subjects  of  in* 
surance.  When^  onerBpecies-  of  theproperty  insured  is  burned, 
the  contract  to  insure  as  to  that  may^  be  performed  as  to  that 
alone.  The  insured  has  paid  the.  premiumi  A  fizer  doing 
damage  to  that  subject,  that  damage  may  be  paid  for  by  the 
iraMsrar^  and  thftifiofajeoi.be  thus  puiout of  thecon tract,  while  it 
renncim  tti'jSeri'as  to  all  theother-subjects  named  in  it.  When 
there  are  several  subjects  of  insurance  (as  there  are  fourteen 
here),  separately  valid,  on  which  a  grosd  sum  is  insured,  not 
exfieeding  the  aggregate  of  that  valuation,  for  the  insurance 
of  which  a  premium  in  gross  is  paid,  it  is  easy  to  see  what  is 
the  rate  of  preraium~on  the  whole  vahiation,  and  what  is  the 
amount  of  premium. on  each  subject  insured.  This  being  so, 
itrseems  fanciful  to  say  that  if  the.  facts  thus  easily  reached 
were  stated  in*  detail  in  the  contract,  it  would  be  severable, 
while  not  being* specifically  spread  out,  it  is  entire  ":  Merrill 
Y.  Agi-ictdtural  /rw.  Co.,  73* N.  Y.  452;  29  Am.  Rep.  184. 

Seealsov  a*  sustaining  the  doctrine  that  an  insurance  con* 
tract  is  divisible,, and.  thata  breach  of  the  condition  only  af« 
fects  the  olnes  of  property  which  is*  the  immediate  subject  of 
the- ar t^of-encu mfarance;  Stkusterv:  Dutehess- Co,  In»i  Co.^  102 
N.  Y.  261;  Clark  v.  New  England  etc.  Ins.  Co,^  6  Cush.  842; 
63  Am.  Dec.  44;  Commercial  Ins.  Co,  v.  Spankneble^  52  111.  53; 
4  Am.  Rep.  582;  Knight  v.  Eureka  Ins.  Co.,  26  Ohio  St.  664; 
20  Am.  Rep.  778;  Koontz  v.  Hannibal  etc.  Ins.  Co.,  42  Mo.  126; 
«7  Am.  Dec.  325;  Loehmrv:  Home  MiiLlns,  Co.^  17  Mo.  248; 
Slate  Ins.  Co.  r.  Schreck,  27  Neb.  627;  20  Am.  St.  Rep  696; 
Phtmdx  IrmCo.  v.  Orimes,  38  Neb.  340. 

We  are  aware  of  the  fact  that  a  number  of  states  have  held 
that. a. contract  of  insurance  is  not  divisible;  but  we  think, 
where  a  separate  valuation  is  fixed  upon  the  difierent  kinds 
of  property  insured,  the  better  rule  is  to  hold  that  the  contract 
is  severable,  and  not  entire  and  indivisible.  It  follows  from 
this  view  of  the  law  in  this  case  that  the  policy  of  insurance 
upon  the  dwelling-house  for  eight  hundred  dollars  should  be 
beld  good.  As  to  the  personal  property  covered  by  the  policy, 
we  think'  the  giving  of  the  chattel  mortgage  avoided  the  pol- 
icy upon  the  household  furniture. 

We  deem  it  unnecessary  to  notice  the  other  assignments  of 
errors  aft.theyt  do'net^affect  the  substantial  rights  of  the  plain- 
tiff in  error. 

It  is  recommended  that  the  judgment  of  the  district  court 
be  modified  by  strrkrhgont  the  two  hundred- doHarff,  and*  in- 
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terest  computed  thereon,  for  the  amouut  of  the  policy  upon 
the  personal  property,  and  that  the  coBtf  of  this  ooort  be  di- 
vided equally  between  the  parties. 

The  Court.    It  is  so  ordered. 

iNsaBANOB  —  Ck>NDinoH  AOAnrsr  TaAMarmos  EvoumaAvoi — Konaa 
or»  TO  In auRBB,  •»  Where  the  insored,  when  applying  for  ioennuioe,  infevmt 
the  insurer  of  the  amount  of  eDCambranoee  then  existing  upon  the  property, 
and  the  latter  issnes  the  policy  with  ootioe  of  snch  encombranoee,  the  oon- 
dition  against  encnmbranoes  ia  not  riolated,  if  their  amount  never  exceeded 
the  amouut  sUted:  Oould  r.  DwelUngkomu  /im.  Ca,  184  Pa.  8t  570;  IS  Am. 
St.  Rep.  717.  A  condition  against  increase  of  enonmbraaces  on  the  insured 
property  without  notice  thereof  to  the  oompany  is  not  riolated  by  a  change 
but  not  an  increase  of  encnmbranoes  known  to  the  oompany  at  the  time 
the  insurance  was  effected:  KkUt  T.  Lebanon  MuL  Itu,  Co,,  128  Pa.  8t  663; 
15  Am.  St.  Rep.  696,  and  note;  tee  note  to  Famum  r,  PktBtUx  Im,  Ox,  17 
Am.  St  Rep.  247.  Where  a  policy  is  conditioned  to  beoome  Toid  upon  an 
alienation  of  the  pr«^perty,  unless  written  notice  is  giren  to  the  direoton^ 
the  fact  that  an  agent  had  full  knowledge  of  and  assented  to  a  subsequent 
alienation  does  not  conclude  the  oompany:  Tarhell  t.  Vermont  efe.  /us.  Co., 
63  Vt  58.    See  also  Petm,  MuL  etc  IfU.  O0.  r.  S^midt,  US  P^  St  44S. 

Insurance.  —  Entirbtt  ov  Oohtraot:  See  SUvem$  t.  Qmem  tn».  Oo.^  81 
Wis.  335;  29  Am.  St.  Rep.  905,  and  note,  in  which  the  cases  on  this  subject 
are  collected,  and  the  oonflict  of  opinion  thereon  in  the  teYeral  ttatee  k  dit- 
cu 


RlOB    V.    MOORB. 

[48  KAirsAS,  seOi] 

Statoti  ov  LnciTATiDifs.  —  A  DncoRRBB  will  be  sustained  to  a  eonplaiBl 
if  it  appears  therefrom  that  the  alleged  oause  of  action  is  barred. 

Statutb  or  Limitations — Judombnts.  —  Ir  an  AonoH  n  Broitobt  nr  Omb 
Statb  upon  a  judgment  rendered  in  another,  the  ttatnte  of  Umltatioos 
of  the  former  state  must  control. 

A  Scirb  Facias  to  reviFO  a  judgment  is  not  a  new  action,  but  the  oontlnnaiioe 
of  an  old  one. 

Statute  of  Limitations — Judgments.  — The  Retiyor  ov  a  Judombmt  ia 
the  state  in  which  it  was  rendered,  without  personal  senrioe  on  the  de- 
fendant or  the  entry  of  his  appearance,  cannot  prevent  the  opemtioa 

\  against  such  judgment  of  the  statute  of  limitations  of  another  state,  in 
which  the  defendant  resided  at  the  time  of  such  rerivor,  and  in  which 

I        an  action  is  thereafter  attempted  to  be  maintained  against  him.    Hie 

I  running  of  such  statute  must  be  computed  from  the  original  entry  of  the 
judgment,  if,  during  all  the  time  thereafter,  the  defendant  was  perMB* 
ally  present  within  the  state  in  which  he  is  sued  npoa  the  jnilgmtnl 

H*  R.  Boydf  for  the  plaintiffs  in  error. 
Milton  Brow%  for  the  defendants  in  error. 
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HoBTON,  C.  J.  On  the  twenty-seventh  day  of  October,  1879, 
Rice,  Brown,  &  Co.,  a  firm  doing  business  in  the  state  of  Ohio, 
recovered  a  personal  judgment  against  William  Moore,  in  the 
county  of  Ottawa,  in  that  state.  There  is  an  unpaid  balance 
upon  the  judgment  of  $249.30.  The  judgment  became  dor- 
mant under  the  statutes  of  Ohio;  but  at  the  January  term  for 
1889  of  the  court  of  common  pleas  of  Ottawa  County,  it  was 
revived  by  publication.  William  Moore  was  not  personally 
served  with  any  notice  that  the  judgment  would  be  revived, 
nor  did  he  enter  any  appearance  in  the  proceedings  of  revivor. 
It  is  not  alleged  in  the  petition  that  the  defendant  William 
Moore  is  a  non-resident  of  this  state,  or  that  he  has  ever  been 
out  of  the  state,  or  has  absconded,  or  concealed  himself.  This 
action  was  commenced  on  the  first  day  of  May,  1889,  nearly 
ten  years  after  the  rendition  of  the  judgment  in  Ohio,  and  a 
few  months  after  the  revivor  by  publication,  in  January,  1889. 
A  general  demurrer  was  filed  to  the  petition,  which  was  sus- 
tained by  the  court  below.  Rice,  Brown,  &  Go.  complain  of 
this  ruling. 

The  question  is,  whether  the  petition  is  sufficient,  in  view 
of  the  f^ve  years'  statute  of  limitations  prescribed  by  our  stat- 
ute: Civ.  Code,  sec.  18;  Burnes  v.  Simpson^  9  Kan.  658;  Ma- 
whinney  v.  Doane,  40  Kan.  676.  Where  it  is  apparent  from 
the  face  of  the  petition  that  the  debt  or  claim  is  barred,  a  de- 
murrer is  properly  sustained:  Zane  v.  Zane,  5  Kan.  134; 
StancUft  ▼.  Norton^  11  Kan.  218.  If  there  had  been  no  revivor 
of  the  judgment  in  Ohio,  we  suppose  it  would  be  conceded, 
even  if  the  judgment  had  not  become  dormant  under  the  stat- 
utes of  that  state,  that  no  recovery  could  be  had  upon  the 
judgment  in  this  state,  if  Mr.  Moore  had  been  an  actual  resi- 
dent of  this  state  for  five  years  (the  full  time  of  our  limita- 
tion) after  the  rendition  of  the  judgment.  The  authorities 
are  to  the  effect  that  ^*  remedies  are  to  be  governed  by  the 
laws  of  the  country  where  the  suit  is  brought."  The  laws  of 
this  state,  where  the  action  is  brought,  must  govern  the  limi- 
tation. It  was  recently  decided  by  this  court,  in  Bavserman 
V.  Charlotte  46  Kan.  480,  that  **  where  an  action  is  brought  in 
this  state  upon  a  judgment  of  a  court  of  record  of  a  sister 
state,  which  is  in  full  force  in  that  state,  the  statute  of  limita- 
tions of  this  state,  and  not  that  of  the  sister  state,  will  con- 
trol ":  United  States  v.  DonnaUy,  8  Pet.  372. 

It  is  contended,  however,  as  the  judgment  was  revived  in 
Ohio  io  January,  1889,  a  few  months  only  before  this  action 
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was  commenced,  that  the  bar  of  the  statute  of  limitations  is 
not  efiective.  A  scire  facias  to  revive  a  judgment  is  not  a  new 
suit,  but  the  continuation  of  an  old  one:  Freeman  on  Judg- 
ments, sec.  444;  Ehasaer  v.  Haines^  52  N.  J.  L.  10.  In  iTwin 
V.  Nixon,  11  Pa.  St.  425,  61  Am.  Dec.  559,  it  is  said  to  be  **a 
common,  plain,  and  familiar  principle,  that  a  scire  facias  to 
revive  a  judgment  ....  is  but  a  continuation  of  the  original 
action,  and  the  execution  thereon  is  an  execution  on  the  foi> 
mer  judgment.  The  judgment  on  the  scire /aciaa  is  not  .... 
a  new  judgment,  giving  vitality  only  from  that  time,  but  it  is 
the  revival  of  the  original  judgment,  giving  or  rather  continu- 
ing the  vitality  of  the  original  judgment,  with  all  its  incidents, 
from  the  time  of  its  rendition*':  Lessee  of  Penn  v.  Klyne,  1 
Pet.  C.  C.  448.  Hence  the  proceeding  in  Ohio,  in  January, 
1889,  must  be  regarded  as  a  continuation  only  of  the  fornter 
suit  or  judgment  This  seems  to  be  admitted  in  the  brief  of 
*  counsel  for  plaintififb,  for  it  is  stated  that  ^*  reviving  a  judg- 
ment is  the  act  by  which  a  judgment  which  has  lain  dormant 
or  without  any  action  upon  it  for  a  year  and  a  day  is,  at  com- 
mon law,  again  restored  to  its  original  force."  The  revivor 
of  the  Ohio  judgment  removes  its  dormant  quality  only,  but 
does  not  afiTect  the  statute  of  limitations  in  this  state,  or  in 
any  way  prevent  its  running  against  the  judgment  rendered 
in  1879. 

We  think,  within  the  provisions  of  our  civil  code  concerning 
limitations,  the  action  upon  the  judgment  ought  to  have  been 
brought  within  five  years  after  its  rendition,  if  during  all  of 
that  time  Moore  was  personally  present  within  this  state.  If 
brought  after  five  years,  it  is  too  late.  If,  however,  it  be 
claimed  that  the  revivor  in  Ohio  is  not  a  mere  order  that  ex^ 
ecution  issue,  but  a  new  judgment,  and  therefore  of  full  force 
as  a  new  judgment  of  the  date  of  January,  1889,  no  action  can 
be  brought  thereon  in  this  state,  because  Moore  was  not  per- 
sonally served  in  the  proceeding  for  revivor,  or  entered  any 
appearance  therein:  Kayy.  Walter,  28  Kan.  112.  In  the  last 
case  this  court  decided  that  a  judgment  rendered  in  Pennsyl* 
vania  on  May  26,  1864,  and  revived  in  1867,  and  again  in 
1877,  but  sued  on  in  this  state  in  1881,  **  was  unquestionably 
barred  by  the  five  years*  statute  of  limitations." 

In  the  case  of  Hepler  y.  Davis,  32  Neb.  556,  29  Am.  St.  Rep. 
457,  a  judgment  was  recovered  against  A,  in  Illinois,  in  1879; 
A  removed  to  Nebraska  soon  afterward,  and  continued  to  re- 
side in  that  state.    Ih  1888  the  judgment  was  VBrmed  in  Illi- 
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nois  without  personal  Bervice  upon  A,  or  an  appearance  by 
bim.  In  December,  1888,  nine  yean  aftei  the  judgment  was 
rendered,  an  action  wa0  brought  upon  it  in  Nebraska.  In 
that  state,  as  in  ours,  the  limitation  of  five  years  as  to  judg- 
ment exists.  It  was  held  in  that  case.  Maxwell,  J.,  delivering 
the  opinion,  that  an  action  upon  a  judgment  of  a  sister  state 
must  be  brought  in  Nebraska  within  five  years,  or  it  will  be 
barred,  and  that  the  alleged  revivor  of  the  judgment  iil  Illi- 
nois, in  1888,  did  not  remove  the  bar  of  the  statute  of  Ne- 
braska. That  case  is  very  similar  to  this  one.  See  also 
Eaton  V.  Hasty,  6  Neb.  419;  29  Am.  Eep.  365;  TesBier  v.  En- 
glehart,  18  Neb.  167;  Marx  v.  Kilpatrick,  25  Neb.  107. 

Moore  having  resided  in  this  state  for  five  years  after  the 
original  judgment  against  him  was  rendered,  and  before  the 
alleged  revivor  or  the  commencement  of  this  action,  our  stat- 
ute of  limitations  prevents  any  action  upon  the  judgment  from 
being  maintained. 

The  ruling  and  judgment  of  the  district  court  will  be  af 
firmed.  

LntirATiovs  ov  Acriovt— CoimicT  of  Laws  —  Acrioivoif  JnDOMVirra. 
— Iq  an  Actioa  brought  ia  one  state  on  a  judgment  recovered  in  another,  the 
law  where  the  remedy  is  sought  prevails,  and  the  statute  of  limitations  of  the 
former  state  is  operative:  Jones  v.  Hookt  2  Rand.  303;  14  Am.  Dec.  783  la 
Brans  r,  deary,  126  Pa.  St.  204,  11  Am.  St  Rep.  886,  it  was  held  thai  in 
tbe  alMenoe  d  proof  of  the  statute  of  the  foreign  state,  in  an  action  of  this 
kind,  putting  a  judgment  there  upon  the  footing  of  simple  contract  debt! 
with  regard  to  the  statute  of  limitations,  the  law  of  such  foreign  state  would 
be  presumed  to  be  the  same  as  that  of  Pennsylvania.     See  also  note  to  this 


Statuts  of  LmTTATTOWS — JxTDOMBvr— RwivoR. — Wberea  judgment 
raoovered  in  one  state  is  thero  revived  against  the  defendant  without  juris- 
diction of  his  person,  and  alter  hii  removal  to  another  state,  such  revivor 
wiU  not  prevent  the  running  of  the  statute  of  limitations  against  the  revived 
judgment  in  the  latter  state:  RepUr  v.  DavU,  32  Neb.  556;  29  Am.  St.  Rep. 
457,  and  noto. 

Sons  Fackas  vo  R«mni  JtrDomirr  —  Kor  Niw  Aonenr.  —  AeAns  /helot 
to  reviro  a  donntnt  Jndgment  is  a  maro  oontinQanoe  of  the  former  actiont 
iniMT.  Hktom.  11  Pla.  St  419;  61  Am.  Dao.  658^  and  nolo. 

AM.  8&  SBP-  rOL.  XXZ.-21 
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Handlby  V.  Harris. 

GHATm.  MoRTOAois,  AHD  Cfoiiiiiior  OF  Lawb.  —  A  Grattil  Moktoaoi 
BxKCUTXD  IN  Anotssb  Statb  shoald  b«  giTen  raoh  effect  ae  it  u  entitled 
to  in  the  itate  wherein  it  wm  ezeooted. 

OtaATTSL  MoBTOAOBS.  —  Rbmoval  TO  Amothib  Statb  €9  Fbopbrtt  wfaiob 
ie  eobject  to  a  chattel  mortgage  daly  executed  and  recorded  in  the  ttate 
where  the  property  was  situated  when  it  was  made  does  not  destroj 
the  lien,  and  the  mortgage  may  be  enforced  against  an  innocent  pur- 
chaser in  the  state  to  which  the  property  was  removed.  The  oonstruo- 
tive  notice  imparted  by  the  recordiog  of  the  mortgage  extends  te 
wheroTer  the  proper^  may  be  removed. 

W.  D.  Webh  and  Orant  W.  Harrington,  for  the  plaintiff  in 
•rror. 

Jamei  Falloonf  for  the  defendant  in  error. 

Orebn,  C.  This  was  an  action  in  replevin,  to  recover  cer- 
tain personal  property  claimed  by  the  plaintiff  below  under  a 
chattel  mortgage  duly  executed  and  filed  in  the  office  of  the 
county  clerk  of  Richardson  County,  Nebraska,  on  the  twenty- 
eighth  day  of  July,  1886.  The  property  was  removed  to  Horton, 
m  Brown  County,  some  time  in  November  or  December,  1887, 
and  sold  by  the  mortgagor  to  the  plaintiff  in  error,  who  had 
no  knowledge  of  the  existence  of  the  Nebraska  mortgage.  The 
jury  returned  a  verdict  for  the  plaintiff,  and  the  defendant  be* 
low  brings  the  case  here  for 'review. 

It  is  first  urged  that  the  district  court  erred  in  admitting  in 
evidence  the  statutes  of  Nebraska  in  relation  to  chattel  mort- 
gages. We  think  this  evidence  was  competent  under  the  alle- 
gations of  the  petition.  It  was  alleged  that  the  plaintiff  had 
a  special  ownership  in  the  property  replevied,  under  a  chattel 
mortgage  duly  executed  and  filed  in  the  office  of  the  county 
clerk  of  Richardson  County,  Nebraska;  that  at  the  time  the 
mortgage  was  executed  the  parties  were  residents  of  that 
county,  and  the  property  was  situated  there;  that  by  the  laws 
of  the  state  of  Nebraska  the  county  clerk's  office  is  the  proper 
place  to  file  chattel  mortgages,  in  order  to  impart  constructive 
notice  to  third  parties;  that  a  chattel  mortgage  to  secure 
promissory  notes  is  good,  and  imparts  notice  for  five  years 
after  filing  the  same  in  the  county  clerk's  office,  without  mak- 
ing any  affidavit  to  renew  the  same.  The  plaintiff  below  had 
a  right  to  show  that  the  chattel  mortgage  was  valid  in  tho 
state  where  it  was  executed.     "  The  law  of  the  place  of  con- 
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tract,  when  this  is  also  the  place  where  the  property  is,  gov- 
erns as  to  the  nature,  validity,  construction,  and  effect  of  a 
mortgage,  which  will  be  enforced  in  another  state  as  a  matter 
of  comity,  although  not  executed  or  recorded  according  to  the 
requirements  of  the  law  of  the  latter  state  ":  Jones  on  Chattel 
Mortgages,  sec.  299.  A  chattel  mortgage  execute!  in  anotlier 
state  should  be  given  such  effect  as  it  is  entitled  to  in  the  staite 
where  it  is  executed:  Blyetone  v.  Burgett^  10  Ind.  28;  68  Am. 
Dec.  658. 

The  claim  is  next  made  that  the  court  should  not  have  ad- 
mitted in  evidence  the  chattel  mortgage.  The  exerution  of 
the  mortgage  was  not  challenged  by  a  verified  answer,  so  that 
its  introduction  was  immaterial. 

It  is  further  claimed  by  the  plaintiff  in  error  that  the  mort- 
gagee knew  that  the  property  described  in  the  chattel  mort- 
gage had  been  removed  to  Kansas  in  November  or  December, 
1887,  and  that  he  permitted  the  property  to  remain  tliere  un- 
til the  month  of  April,  1888,  without  claiming  the  same,  and 
was  therefore  guilty  of  such  laches  as  would  bar  him  of  all 
right  to  recover  the  property  from  an  innocent  purchaser  for 
value,  as  the  plaintiff  in  error  claimed  to  be.  We  do  not  think 
that  the  mortgagee  was  guilty  of  such  laches  as  precluded  a 
right  of  recovery.  The  mortgage  was  properly  recorded  in 
Kebraska,  where  the  parties  resided  and  the  pro[)erty  was 
situated  at  the  time  it  was  executed.  The  plaintiff  thus  ob- 
tained a  title  to  the  property,  absolute  or  qualified,  by  the  laws 
«f  another  stiite,  and  was  entitled  to  maintain  and  enforce  his 
right  to  the  property  in  this  state.  Where  personal  property 
haifl  been  mortgaged  and  left  in  the  possession  of  the  mort- 
gagor, and  the  mortgage  is  duly  recorded,  a  subsequent  re- 
moval of  the  mortgagor  to  another  state  does  not  make  a  new 
record  of  the  mortgage  necessary  in  the  county  and  state  to 
which  the  mortgagor  has  removed  with  the  property:  Offulty. 
Flagg^  10  N.  H.  47;  Langworthy  v.  Little,  12  Cush.  111. 

"  If  the  holder  of  property  has  recently  come  from  an  ad- 
joining state,  there  may  be  a  mortgage  upon  the  property  in 
that  state;  and  a  purchaser  or  creditor  must  exercise  his  dili- 
gence by  inquiring  there  whether  the  property  is  encumbered, 
just  as,  when  the  owner  has  recently  removed  from  another 
part  of  the  same  state,  the  purchaser  or  creditor  is  bound  to 
inquire  at  such  former  residence  of  the  owner  for  encumbrances 
there  recorded  ":  Jones  on  Chattel  Mortgages,  sec.  260. 

The  supreme  court  of  Iowa  has  held  that  the  constructive 
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notioe  imparted  by  the  recordHiig  of  a  chattel  mortgage  is  not 
»ndned  to  the  county  or  state  where  the  mortgage  waa  exe- 
Jttted  and  the  property  then  was,  but  extends  to  whereTer  the 
property  may  he  removed:  Smith  ▼.  McLean^  24  Iowa,  823. 
The  following  authorities  sustain  thia  doctrine:  Kanaga  r. 
Taylor^  7  Ohio  St  134;  70  Am.  Dee.  62;  ffini  r.  Remick,  11 
N.  H.  285;  Whitney  y.  ffeywood,  6  Gush.  82;  Barrowa  v.  Turner, 
50  Me.  127;  Hicke  t.  WiUiams,  17  Barb.  523;  Ceol  ▼.  Roehe, 
20  Neb.  650;  Aines  Iron  Works  y.  Warren,  76  Ind.  512;  40  Am. 
Rep.  258;  Uumford  t.  Canty,  50  111.  870;  99  Am.  Dec.  525; 
Beall  T.  WiUiamion,  14  Ala.  55;  FeuH  t.  R<mM,  62  Ma  625. 

Complaint  is  made  of  the  instruction  given  and  the  refusal 
of  instruction  requested.  Substantially  the  same  questions 
are  raised  by  the  instructiona  as  those  we  have  already  dis* 
cnssedy  and  we  need  not  consider  them  further. 

It  is  recommended  that  the  jodgment  of  the  distriot  eoort 
be  affirmed. 

The  CouBT.    It  is  so  ordered. 

Ohattbl  MoRTOAon  —  ExTRATERRiToaZAL  Bmoc  —  Whert  tiie  mort- 
gagor of  penonal  property  litaated'  in  one  state,  in  wlixoh  the  mortgage  ie 
recorded,  removee  it  to  another,  and  the  property  hi  aitaehed  and  eold  te 
■atiBfy  judgmentfl  obtained  against  him,  by  ereditora  in  the  latter  states  the 
mortgagee  oan  recover  the  valne  of  the  mortgaged  property  from  eooh  jndg* 
ment  oreditora  in  the  state  where  the  mortgage  waa  recorded  and  executed, 
although  the  mortgage  waa  not  recorded  in  the  other  state:  HomAal  t. 
Bmrwai,  109  N.  0.  10;  20  Am.  8k  Rep^  UO^  and  mitei.  In  Jekmm  t. 
Hughen^  89  Ala.  589,  it  waa  held  that^  where  penomd  ptoperty  was  Woqgfat 
into  Alabama  subject  to  a  mortgage  which  had  heea  duly  eseoated  and  r^ 
oorded  in  another  state,  and  the  mortgage  was  reoorded  in  Alaltama  within 
foor  months  after  the  removal  of  the  property,  its  lien  was  superior  to  that  of 
KB  attachment  levied  on  the  property  prior  to  saeh  regietration.  The  re- 
oerding  of  a  chattel  mortgage  in  one  state  has  ne  extratsmtsrial  eflbot  in 
another  state  as  notice  of  a  lien:  OorbeU  ▼.  ZMti^iM,  84  Midh.  SO;  22  Aau 
St  Rep.  681,  and  note.  See  Bank  t.  Damdatm,  18  Or.  68^  as  to  the  law  of 
what  state  governs  the  validity  of  provisions  in  notes  seonred  by  ehattel 
mortgages.  As  to  the  efifect  of  the  removal  to  another  state  of  personal 
property  on  which  there  is  a  chattel  mor^^age,  see  Kcmagu  t,  TofflDr,  7 
Ohio  St  134;  70  Am.  Dec  62,  and  extended  note  67-72,  thoroagUy  disoaas- 
ing  the  subject  The  case  of  Murnford  t.  Ca$i3tif,  60  HL  87Q,  99  Am,  Deo. 
525,  and  note,  otted  in  the  opinion,  is  in  aooord  with  tiie  leading  oassL 

Ths  raiROiPAL  oasb  was  cited  and  followed,  with  respect  to  the  effisot  of 
the  removal  to  another  state  of  property  tnbjeot  ts  a  efaattd  mortgage^  in 
OmT  i^of.  AndkT.  Mmme^,  48  Kan.  702: 
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GfiOBOB    V.    HUNT£B. 

Xzaoonov  —  Kzsxption  of  GUuih  idb  Suppobt.  —  Umdar  a  ttntTifct  «i« 
emptiag  from  exeoatioQ  grain,  in«at^  vegetablei,  grooeriea,  and  other 
proTisiont  on  hand  necessary  for  the  rapport  of  the  debtor  and  his  fam* 
11/  for  one  year,  be  is  entitled  only  to  the  grant  aeeeesary  for  food  of 
hiaHakf  aad  faaily  for  thai  time,  aad  ia  not  oatitlod  tn  kM  ai  eamnpt 
an  amoaat  of  grain  enfliclant,  ia  the  abeenoe  of  other  proj^erty,  to  sup* 
port  him  and  them  for  a  year. 

H.  E.  Shafer^  for  the  pUiiitiff  ia  error. 

Lafferty  and  Sternberg^  for  the  defendant  in  error. 

Strang,  C.  Action  for  replevin  for  an  undivided  two-thirds 
interest  in  six  stacks  of  wheat.  A.  8.  Hunter,  a  farmer,  raised 
upon  the  land  of  bis  father  six  stacks  of  wheat,  in  all  four 
hundred  bushels.  Two  thirds  of  said  wheat  belonged  to  him 
and  the  other  third  to  his  father.  He  was  indebted  to  W.  B. 
Power,  assignee  of  J.  E.  Hayner  &  Co.,  on  a  note.  Power  sued 
him  on  said  note  before  a  magistrate  and  recovered  a  judg- 
ment, upon  which  an  execution  was  issued,  which  was  placed 
in  the  hands  of  H.  S.  George,  a  constable  of  the  township,  who 
levied  the  same  upon  Hunter's  interest  in  said  wheat,  and 
this  action  of  replevin  was  brought -by  Hunter  to  recover  the 
wheat  from  the  constable.  The  case  was  tried  by  the  court  and 
a  jury,  and  resulted  in  a  verdict  and  judgment  for  the  plain- 
tiff, and  the  defendant,  the  constable,  brings  the  case  here  for 
review,  and  assigns  the  following  errors:  1.  The  court  erred 
in  the  admission  of  testimony;  2.  Error  in  the  instructiooB 
given. 

The  case  involves  the  construction  of  the  seventh  subdi- 
vision of  paragraph  2998  of  the  law  exempting  property  from 
levy  and  sale  on  execution.  The  language  of  the  seventh  sub- 
division of  said  paragraph  is  as  follows:  "  The  grain,  meat, 
vegetables,  groceries,  and  other  provisions  on  hand  necessary 
for  the  support  of  the  debtor  and  his  family  for  one  year,  and 
also  all  the  fuel  on  hand  necessary  for  their  use  for  one  year.'* 

The  plaintiff  below  contended  that  the  word  "support,"  as 
used  in  the  statute,  is  to  be  construed  literally,  and  means 
grain  enough,  in  the  absence  of  other  property,  to  support  the 
family  for  a  year.  That  is,  if  a  debtor  has  one  thousan>l 
bushels  of  wheat,  and  no  meat,  vegetables,  groceries,  or  other 
provisions,  he  may  have  sufficient  wheit  exempt  to  not  only 
bread  his  familj'  for  one  year,  but  sufficient  also  to  sell,  mid 
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purchase  meat,  groceries,  and  other  provisions,  as  well  as 
necessary  wearing  apparel,  for  the  use  of  the  family  for  one 
year;  while  the  contention  of  the  defendant  below  is,  that  the 
word  "support,"  as  used  in  the  statute,  means,  and  should  be 
construed  to  mean,  grain  sufficient  to  bread  the  family  for  one 
year.  The  language  of  subdivision  6  of  the  paragraph  is, 
^  the  necessary  food  for  the  support  of  the  stock  mentioned  in 
this  section  for  one  year."  It  will  not  be  said  that  the  word 
**  support,"  in  this  subdivision,  means  anything  more  than 
sufficient  food  to  feed  the  stock  for  a  year,  and  we  think  the 
word  '*  support,"  in  the  seventh  subdivision,  is  employed  in 
the  same  sense,  and  simply  means,  in  connection  witii  the 
other  substantive  words  therein,  grain,  meat,  or  groceries  on 
hand  sufficient  to  feed  the  family  for  one  year,  or  sufiicient 
for  the  use  of  the  family  as  food  for  one  year.  If  a  family 
has  on  band  one  thousand  bushels  of  wheat,  but  no  meat  or 
groceries,  we  do  not  think  they  may  have  as  exempt  sufficient 
wheat  to  bread  the  family  a  year,  and  in  addition  thereto  suf- 
ficietit  to  sell  and  purchase  meat  and  groceries,  or  vegetables 
or  other  provisions.  If  the  construction  contended  for  by  the 
idaintiff  is  correct,  then,  by  the  same  reasoning,  if  the  family 
had  on  hand  a  stock  of  groceries  worth  one  thousand  dollars, 
but  had  no  grain,  or  meat,  or  vegetables,  or  *' other  pro- 
visions," they  might  have  exempt  tiie  whole  stock,  provided 
there  was  no  more  than  sufficient,  in  addition  to  the  neces- 
sary groceries  for  use  of  the  family,  when  sold,  to  purchase 
grain,  meat,  vegetables,  and  other  provisions  for  the  use  of  the 
family  for  one  year.  But  such  a  construction  in  relation  to 
groceries  would  conflict  with  the  provisions  of  subdivision  8 
of  the  paragraph.  This  court  has  held  that  the  exemption 
laws  of  the  state  must  be  construed  liberally  in  favor  of  the 
debtor,  but  the  provisions  of  the  several  subdivisions  of  the 
exemption  law  must  not,  through  a  desire  to  be  liberal  to 
^e  debtor,  be  warped  out  of  all  harmony  with  each  other, 
:nor  must  such  a  construction  be  put  upon  any  of  its  pro* 
-visions  as  to  render  it  uncertain  and  variable  in  its  applica- 
tion, but  it  must  be  so  construed  as  to  give  it  a  uniform 
Application  to  each  individual  debtor  as  to  all  objects  of  the 
same  class.  The  amount  of  exemption,  or  the  benefit  to  be 
derived  from  any  particular  class  of  property,  cannot  be  made 
to  depend  upon  the  possession  or  want  of  possession  by  the 
debtor  of  any  of  the  other  classes  of  property  made  exempt 
by  any  of  the  provisions  of  the  exenjption  law. 
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We  do  not  think  that  the  construction  put  upon  the  word 
'*  support,"  in  the  seventh  subdivision  of  the  paragraph  re- 
ferred to,  is  tenable.  It  follows,  therefore,  that  the  evidence 
introduced  for  the  purpose  of  showing  what  it  would  cost  to 
support  the  debtor  and  his  family  for  a  year,  and  that  the 
wliole  of  his  share  of  the  wheat  in  the  six  stacks  was  not 
worth  more  than  enough  to  support  the  family  for  a  year, 
was  improperly  received,  and  constitutes  error.  The  court 
also  erred  in  the  construction  put  upon  the  word  **  support," 
in  its  charge  to  the  jury.  For  these  reasons,  it  is  recom- 
mended that  the  judgment  of  the  court  below  be  reversed,  and 
the  case  sent  back  for  a  new  triaL 

The  Court.    It  is  so  ordered. 

BxscuTioH  —  BxBMPTiov  — Articles  of  Food.  —  Kewly  dog  potatoM 
art  exempt  from  ezenatioD  nnder  a  statute  exempting  "  necessary  regetables 
aotnally  provided  for  family  nee":  Carpenter  r,  HenHngion,  25  Wend.  370; 
S7  Am.  Dee.  239,  and  note.  Butter  made  from  a  debtor's  only  cow  is  ex* 
erapt  from  attachment  and  execution:  LeamU  ▼.  Metcalf,  2  Vt.  842;  19  Am. 
Dee.  718.  Meat  purchased  by  a  dealer,  to  be  sold  again  in  the  usual  course 
of  his  trade,  b  not  exempt  from  attachment  aa  prorisions:  Bond  ▼•  Twker^  06 
N.H.10& 


PbTBRSON   V.    WOOLLBN. 

[48  KAHSAik  770.] 
.  —  A  RsDiLiTKRr  Bond  Estops  thi  Surctt  from  rabsequently 
elaiming  the  property  as  against  the  sheriff  or  the  attachment  pUiiiti^ 
inliws  the  surety  was  induced  to  sign  the  l>ond  by  a  fraudulent  mi.«irep- 
leeentation  of  the  facts.  A  statement  by  the  officer  who  takcd  the  bond, 
eonoeming  its  legal  effect,  does  not  entitle  the  surety  to  escape  from  hii 
bond,  or  to  insist  that  the  property  was  his. 

8.  D.  Decker^  for  the  plaintiff  in  error. 

(7.  Angevine^  for  the  defendants  in  error. 

Strang,  C.  January  22,  1889,  the  plaintiff,  who  was 
plaintiff  below,  filed  her  petition  in  replevin,  alleging  absolute 
ownersliip  in  herself  of  certain  personal  property,  the  right  to 
immediate  possession,  and  wrongful  detention  of  the  same. 
The  answer  admitted  the  taking  of  the  properly  by  the  de- 
fendant Woollen,  sheriff  of  the  county,  on  an  attachment 
issued  in  the  suit  of  Case,  Bishop,  &  Co.  against  Henry  Peter* 
son.  husband  of  the  plaintiff,  but  as  an  answer  to  the  plain- 
tiff's claim  to  said  property,  and  as  matter  of  estop|iel,  alleged 
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thai  wken  said  property  was  attached  as  the  property  of 
Henry  Peterson,  the  plaintiff  joined  said  Henry  Peterson  in 
ezecQting  a  redelivery  bond  for  the  return  of  said  property. 
To  the  answer  the  plaintiff  replied  that  the  defendant  should 
not  be  allowed  to  avail  himself  of  the  matter  of  estoppel  set 
out  in  his  answer,  becaose  the  officer,  having  soch  property  in 
his  hands  as  the  property  of  Henry  Peterson,  obtained  her 
signature  to  said  redelivery  bond  by  fraudulent  misrepresen- 
tations. A  demurrer  was  filed  to  the  reply,  alleging  that  the 
facts  therein  stated  were  insafficient  to  avoid  the  answer. 
This  demurrer  was  sustained.  The  plaintiff  refused  to  plead 
over,  and  brings  the  case  here  lor  error. 

The  only  question  in  the  case  is,  Was  the  plaintiff  estopped 
from  recovering  in  her  action  by  reason  of  having  joined  her 
husband  in  the  execution  of  a  redelivery  bond  when  the  same 
property  was  attached  as  his  property  in  a  proceeding  against 
him  in  favor  of  the  defendants  Case,  Bishop,  A  Co.?  It  is  well 
settled  that  sigtiing  a  redelivery  bond  as  surety  estops  the 
surety  from  subsequently  claiming  the  property  as  against  the 
sheriff  or  the  attachment  plaintiff,  unless  the  surety  was  in- 
duced to  sign  the  redelivery  bond  by  a  fraudulent  misrepre- 
sentation of  facts:  Sponenbarger  v.  Lemert,  23  Kan.  55;  Hao>> 
tun  V.  Sizer,  23  Kan.  310;  Wolf  v.  Hahn,  28  Kan.  588. 

In  this  case  the  defendants  claim  that  the  plaintiff  is  es* 
topped  from  claiming  the  property  described  in  her  petition 
by  having  signed  the  redelivery  bond  with  her  husband,  when 
the  property  was  attached  in  a  proceeding  against  him  by 
Case,  Bishop,  &  Co.  The  plaintiff  admits  signing  the  rede- 
livery bond,  but  says  she  is  not  thereby  estopped  from  claim- 
ing the  property,  because  she  was  induced  to  sign  the  redelivery 
bond  by  fraudulent  misrepresentations  made  by  the  officei 
who  took  the  bond.  The  defendants  answer  this  proposition 
by  saying  that  there  was  no  misrepresentation  of  facts  by  the 
officer  when  the  plaintiff  signed  the  redelivery  bond,  and  that 
any  statement  by  the  officer  as  to  the  effect  of  her  signing  the 
bond  was  simply  the  opinion  of  the  officer  as  to  the  l^al  effect 
of  her  act,  and  will  not  aid  her  to  avoid  the  estoppel  created 
by  signing  the  redelivery  bond.  The  allegation  in  the  reply 
is,  that  the  officer  told  the  plaintiff  that  '^  if  she  would  sign 
the  bond,  they  would  let  her  keep  the  property;  but  that  unless 
she  signed  the  bond  they  would  take  tlie  property  from  her; 
but  if  she  signed  they  would  stand  between  her  and  all  harm, 
and  she  would  save  her  property;  that  the  signing  of  said 
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bond  would  Bot  affect  her  rights  in  euch  property^  nor  prevent 
her  from  claiming  the  eame/' 

Row,  were  these  statementa  of  the  sheriff  and  his  deputies 
to  the  plainUflT  a  misrepresentAtion  of  fuctSi  or  a  mere  opinio:i 
as  to  the  legal  eSeei  of  her  act  in  sigtiicig  said  bond?  We 
think  they  mrioQiit  to  no  more  than  an  opinion  of  the  legal 
effect  of  her  signature  as  a  surety  on  said  bond.  She  was  fully 
apprised  of  all  the  facts  surrounding  the  subject.  She  knew 
that  Case,  Bishop,  &  Co.  had  begun  an  attach inant  proceeding 
againat  her  husband,  and  that  the  officer  had  aitacfaed  the 
pri^rty  in  question  as  his  property,  and  that  the  officer 
would  remove  the  property  unless  a  redelivery  bond  was  exe- 
cuted, and  that  if  the  bond  was  executed  the  property  would 
not  be  removed  by  the  officer,  because  he  so  informed  her. 
She  also  knew,  if  true,  that  the  property  attached  as  the  prop- 
erty of  her  husband  belonged  to  her.  These  were  all  the  facts 
necessary  for  her  to  be  in  possession  of,  so  far  as  the  transac- 
tion was  concerned.  She  was  in  possession  of  all  these  facts, 
without  reference  to  the  statement  of  the  officer  to  her,  except 
perhaps  the  fact  that  unless  a  bond  was  executed,  the  officer 
would  remove  the  goods.  His  statement  to  that  effect  was 
not  a  misrepresentation  of  a  fact,  since  the  law  made  it  his 
duty  to  remove  the  goods  unless  a  redelivery  bond  was  given. 
What  it  is  likely  the  plaintiff  did  not  know  was,  the  law 
in  relation  to  the  legal  effect  of  her  act  in  signing  the  bond, 
although  in  law  it  is  presumed  that  she  did  know.  Not  know- 
ing the  legal  effect  of  her  act  in  executing  with  her  husband 
the  redelivery  bond,  she  relied  on  the  opinion  of  the  officer, 
and  was  misled.  But  in  law  she  had  no  right  to  rely  on  the 
opinion  of  the  officer,  or  of  any  person  whose  interest  was  ad- 
verse to  her  own;  hence  the  fact  that  she  did  rely  on  the  opinion 
of  the  officer,  and  was  thus  misled,  will  not  aid  her  in  avoiding 
the  estoppel  created  by  signing  the  bond:  Fish  v.  Cleland,  33 
111.  243;  Upton  v.  Trihilcoclc,  91  U.  S.  45-50;  Mna  Ins.  Co,  v. 
Reedy  33  Ohio  St.  283;  DiUman  v.  Nadlehoffer,  119  111.  567; 
Reed  V.  Sidener^  82  Ind.  373;  Jaggar  v.  Winslow,  30  Minn. 
263;  Catlin  v.  Fletcher,  9  Minn.  85;  Kenyan  v.  Welly,  20  Cal. 
637;  81  Am.  Dec.  137;  Coming  t.  Orohe,  65  Iowa,  328;  Glenn 
v.  Statler,  42  Iowa,  107. 

It  is  recommended  that  the  judgment  of  the  district  court 
be  affirmed. 

The  CouBT.     It  is  80  ordered. 
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Eenovf  EL  —  KsDiuraBT  Bovjk  —  A  person  wLo  binds  himself  to  hold  ttie 
prooeeds  of  cortain  property  snbjeot  to  the  order  of  ooort,  and  thereby  ob* 
tains  the  release  of  an  attaohment^  and  the  possession  of  the  property  At- 
tached, is  estopped  from  denying  that  the  sherifif  had  a  right  in  the  property 
attached:  Morgan  ▼.  Fur§i^  4  Martin,  N.  S.,  116;  16  Am.  Dec  1(36;  to  the 
svme  effect,  see  Martin  r.  Oilberl,  19  N.  Y.  298;  16  Am.  8t  Rep.  823,  and 
note.  One  who  gives  a  forthcoming  bond  in  an  action  of  claim  and  delirery 
is  estopped  from  denying  that  the  property  was  in  bis  possession  at  the  com- 
mencement of  the  action!  .fidiescA  ▼.  Waggner,  12  Col.  634;  13  Am.  St  Bep. 
254^  and  note.  When  a  judgment  npon  which  an  execution  is  issued  and 
levied  is  void,  the  party  giving  a  redelivery  bond,  and  thereby  obtaining  the 
right  to  retain  the  property  levied  upon,  is  not  estopped  from  afterwards 
asserting  that  ths  Judgment  and  sxeoataon  are  voidi  Olaem  t.  ^ifii»a%,  47 
Kaa.  S91|  S7  Am.  8k  Bep.  2Mb 
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Show  v.  Mt.  Dbsebt  Island  Real  Estate  Go. 

[84  UAsmm,  K] 

COMVSTAHOM— BiflOBIPTIOK.— A  COITTITAHGI    DbSOBIBIVO  ▲  BoVNDATtT 

Luri  AM  Biouiimio  at  the  Sba.  and  then,  after  varioiu  oalli^  ae  ranuing 
to  the  shores  indndee  the  thore  to  low-water  mark. 

DMuy  and  HigginB^  for  the  plaintiff. 

Wiiwellf  King^  and  Peters^  and  B.  E.  Traey^  for  the  defend- 
ants. 

Bmsbt,  3.  This  Is  a  real  action  to  recover  possession  of 
certain  flats  between  high  and  low  water  mark  of  the  sea,  at 
Bar  Harbor.  The  plaintiff  claims  under  a  deed  containing 
the  following  description:  ^*  Beginning  at  the  sea,  on  Benjamin 
Ash's  line;  thence  south  on  said  Ash's  line  to  the  highway; 
thence  west  on  the  highway  ten  rods  to  a  stake;  thence  north 
to  the  shore  parallel  with  said  Ash's  line;  thence  east  to  the 
first  bounds  mentioned."  The  report  of  the  case  states  the 
question  submitted  to  be,  whether  the  above  deed  conveys 
the  flats  or  shore  with  the  upland.  That  is  the  only  question 
argued  by  counsel,  and  the  only  one  we  now  consider. 

It  is  said  that  land  cannot  be  appurtenant  to  land;  yet  the 
shore,  or  flats,  in  front  of  upland  are  usually  regarded  as  appur- 
tenant to  the  upland.  While  they  may  be  held  in  private 
ownership  under  our  law,  they  are  yet  subject  to  the  public 
right  of  navigation  and  fishing.  Annexed  to  the  upland,  they 
may  be  of  great  value  to  the  common  owner.  Apart  from  the 
upland,  they  are  rarely  of  any  value  to  a  private  owner,  who 
would  have  no  access  to  them  except  by  water.  The  colonial 
ordinance  of  1641-47  permitting  private  ownership  in  flats 
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evidently  contemplated  their  annexation  to  the  upland  in 
ownership.  The  language  of  the  ordinance  is:  **  It  is  declared 
that  in  all  creeks,  coves,  and  other  places  about  and  upon 
salt  water  where  the  sea  ebbs  and  flows,  the  proprietor  of  the 
land  adjoining  shall  ba^w  propnety  to  low-water  mark,"  etc 
It  is  also  common  knowledge  that  since  the  ordinance  the 
occupation  of  the  flats  has  ummlly  followed  that  of  the  upland, 
and  that  the  flats  are  usually  of  no  value  without  the  upland. 
Conveyances  of  the  npland  are  conyuonly  supposed  im  convey 
the  flats. 

The  principle  of  annexation  is  well  stated  by  Chief  Justice 
Bhaw  in  Doane  ▼.  WiUictUt,  6  Gray,  835,  66  Am.  Dec.  878, 
cited  by  plaintiff 's  counsel,  as  follows:  "In  a  conveyance, 
when  a  line  of  shore  is  used  as  an  abuttal,  unexplained  by 
circumstances,  it  may  be  ambiguous,  leaving  it  doubtful 
whether  the  sea  side  or  the  land  side  of  the  shore  is  intended. 
....  When  both  terms  are  used,  Hhe  sea,'  or  'shore,'  and 
used  to  designate  one  boundary,  it  appears  quite  clear  that 
they  were  intended  to  describe  that  side  of  the  beach  on  which 
the  sea  coincides  with  it,  and  therefore  to  include  the  beach 

to  low- water  mark The  owner  of  the  upland  adjoining 

tide-water  prima  fade  owns  io  low-water  aasric;  and  does  so 
in  fact,  unless  the  presumption  is  rebutted  by  proof"  to  the 
contrary. 

In  the  case  before  us,  the  deed  was  given  in  1867,  when  there 
was  no  natural  separableness  between  the  upland  and  its  at* 
tendant  shore,  even  if  there  be  now.  Nothing  appears  in  the 
case  showing  any  nootive  or  reason  for  a  separation.  Nothing 
appears  showing  the  beach  at  that  date  to  be  of  any  value 
apart  from  the  upland,  of  any  value  to  reserve  in  granting  the 
upland,  either  by  reason  of  wharves  or  weira  theo-eon,  or  by 
reason  of  any  other  opportunity  for  separate  occupation  or 
gucLsi  cultivation  like  those  far-reaching  shores  and  beaches 
in  the  western  part  of  the  state^  which  in  themselves  ane  often 
nK)re  valuable  than  the  upland. 

Recurring  now  to  the  language  of  the  deed  in  this  case,  which 
describes  the  boundary  line  of  the  conveyed  parcel  as  "  be- 
ginning at  the  sea,"  thence  running  round  the  parcel  to  'Mhe 
shore,"  thence  to  tlie  ''first  bounds  mentioned,"  and  reading 
the  words  in  the  light  of  the  principles  and  circumstances 
above  stated,  it  is  not  dii&cult  to  determine  that  (hey  were 
intended  to  describe  the  sea  side  and  not  the  land  side  of  the 
shore,  and  thus  include  the  shore  to  low-water  mark.    Such 
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is  oar  opinion:  Enhine  t.  Moultan^  66  Me.  280;  King  v.  Young^ 
76  Me.  76;  49  Am.  Rep.  696;  Stevens  t.  King^  76  Me.  197;  49 
Am.  Rep.  609. 

Of  course,  the  owner  of  the  upland  and  the  adjoining  shord 
maj  convey  the  one  and  retain  the  other.  When  such  an  in- 
tent appears,  the  court  will  give  it  full  effect,  as  was  done  in 
Slorer  v.  Freevian,  6  Mass.  435;  4  Am.  Dec.  155;  but  no  such 
intent  appeans  in  this  case.  The  question  here  submitted 
must  be  determined  in  the  plaintiff's  favor. 

Deeds — Bouhdastbs. — As  to  the  meaning  of  the  words  "to"  and 
*' from,**  in  descriptioua  of  boandaries,  see  note  to  Oahes  r.  De  Lawy,  28  Am. 
St  Refi.  6tl.  As  the  rights  of  a  ripsriaD  pmprietor  on  tidal  wateia  are,  in 
tbs  abeenee  of  statutes  ■Mdiljing  the  eonunon-lair  rule^  boondod  by  the 
line  of  high  wateiv  it  is  manifest  that  the  deeiiion  of  the  court  in  the  princi- 
pal case  mnst  be  read  strictly  with  reference  to  the  proviflions  of  the  colo- 
nisi  ordinance,  which  extended  the  rights  of  those  proprietors  to  low-water 
mark,  wherever  the  distance  did  not  exceed  one  hundred  rods.  Under  the 
ooBUMNulaw  mle,  tiie  question  whetKer  the  inner  or  outer  side  of  the  shore 
was  meant  to  be  the  Urmuuu  ad  quern  of  the  boundary  line  running  towanls 
it  could  not  have  arisen,  for  private  ownership  always  ended  at  the  inner 
side.  The  result  of  the  change  of  law,  whereby  the  flats  were  vested  in  the 
adjacent  proprietors,  was,  that  a  conveyance  of  land  bounded  by  or  upon  a 
sea,  sr  bay,  or  harbor,  or  stream  should  bo  construed  as  passing  the  adjacent 
flat%  if  they  belonged  to  the  grantor:  See  cases  cited  in  the  note  to  Allen  ▼. 
Wdfer,  27  Am.  St.  Rep.  57.  A  similar  rule  prevails  in  Pennsylvania,  where 
it  is  held  that  when  the  bank  of  a  navigable  stream  is  called  for  as  a  bouii- 
daiy  in  a  deed,  the  law  will  presume  the  grantor  s  intention  to  have  been  to 
sarry  the  Ikie  to  few-water  mark:  Paimer  t.  FarreU,  129  Pa.  St.  162;  15 
Am.  St  Rep.  70S.  In  vegard  to  boundaries  on  waters  generally,  see,  in 
addition  to  the  notes  already  mentioned,  the  notee  to  Arnold  v.  Mundy,  10 
Am.  Dea  385-389;  and  Miller  v.  MfndenliaO.  19  Am.  St.  Rep.  235. 


Files  v.  Stevbxs. 

[84  Mama,  84.] 
BuxPTMir  OT  Yabm  Tools,  Who  not  Entitlsd  to.  —  A  statute  of  exemp- 
tion is  oonstmed  with  reference  to  the  situation  and  vocation  of  the 
owners  of  property,  and  therefore  a  statute  exempting  from  execution 
oertain  implements  of  agriculture  will  not  entitle  a  merchant,  part  of 
whose  stock  in  trade  consists  of  such  implements,  to  hold  them,  or  any 
of  them»  as  exempt  from  execution. 

Fox  and  OenUeman^  for  the  plaintiff. 

Fred  V.  Alaithewe,  for  the  defendant 
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ViRQiN,  J.  Prior  to  Aagost  6,  1890,  the  plaintiff  was  a 
trader.  On  that  day  his  creditors  filed  their  petition  in  the 
court  of  insolvency,  praying  that  he  be  declared  insolvent. 
Thereupon  the  defendant,  as  messenger,  under  a  warrant 
from  the  judge  of  insolvency,  seized  the  plaintiff's  stock  in 
trade,  among  which  were  four  new  plows  and  two  new  har- 
rows. 

On  September  8, 1890,  the  plaintiff  was  duly  declared  an 
insolvent,  whereupon  the  defendant,  on  the  petition  of  the 
plaintiff's  creditors,  was  ordered  by  the  judge  of  the  insolvent 
court  to  sell  the  stock.  Prior  to  the  sale,  the  plaintiff  claimed, 
under  clause  9,  section  62,  chapter  81,  of  the  Revised  Statutes, 
that  one  of  the  plows  and  one  of  the  harrows  (without  desig- 
nating which  of  them)  were  exempt  from  attachment;  but 
the  defendant  sold  the  whole  of  the  stock,  and  the  plaintiff 
brought  this  action  of  trover  to  recover  the  value  of  one  plow 
and  one  harrow. 

We  are  of  opinion  that  the  plow  and  harrow  were  not  exempt. 
The  case  finds  that  the  plaintiff  had  these  agricultural  imple* 
ments  for  sale  simply,  and  that  he  neither  owned  nor  leased 
a  farm.  The  statute  of  exemption  is  to  be  construed  with 
reference  to  the  situation  and  vocation  of  the  owners  of  prop- 
erty. A  merchant  cannot  claim  such  implements  to  be  ex- 
empt, any  more  than  he  could  a  boat  which  he  had  no  occasion 
to  use  as  a  fisherman,  or  corn  or  grain  for  himself  and  fam- 
ily, when  he  was  unmarried,  and  had  no  family,  and  was  a 
boarder:  Blake  y.  Baker ^  41  Me.  80;  or  hay  for  cows  and 
sheep  when  he  had  neither:  Foes  v.  Stewart^  14  Me.  812. 
The  evident  object  of  the  statute  is  that;  not  that  any  one 
may  own  and  claim  to  be  exempted  all  the  various  kinds  of 
chattels  therein  enumerated,  but  that  persons  should  not  be 
deprived  of  the  simple  means  by  which  they  gained  a  liveli- 
hood  in  their  respective  vocations. 

Judgment  for  defendant 

ExBMrrio!Y  or  Toolb  and  Utbnstls:  See  notM  to  KObum  v.  Demmkiff, 
21  Am.  Dec  545-^54;  Baker  r.  WOlk,  25  Am.  Rep.  63-S7;  BkkemU  r. 
j  Hubbard,  47  Am.  Rep.  190-192;  In  re  MeManuB,  22  Am.  Hi.  Rap.  263.  A 
I  statute,  without  Darning  any  olaseee  of  persons  entitled  to  exemption  of 
property  from  ezeoution,  exempted  *' other  farming  atensils,  including  tackle 
for  teams,  not  exceeding  fifty  dollars  in  value.**  A  Judgment  debtor,  not  a 
farmer,  nor  en}(aged  in  any  business  requiring  the  use  of  a  mowing-madhine^ 
owned  one  of  less  than  the  exempt  value.  Held,  that  the  machine  was  ex* 
empt:  JE/iimpArey  t.  Ta^hr,  46  Wis.  251;  SO  Am.  Rep.  788.  Bat  a  bone  is 
not  an  implement  of  trade  whoa  used  by  a  meohanie  IB  tho  i 
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and  is  therefore  not  exempt  Under  the  Minneeote  statute,  a  milliner's 
stock  in  trade  cannot  be  claimed  as  exempt  to  the  amount  of  four  hundred 
dollars,  when  the  articles  comprising  such  stock  are  kept  for  sale  or  for 
mauufactnre,  and  are  treated  as  merchandise  by  their  owner:  HiUyer  w.  Re- 
more,  42  Minn.  2o4.  Nor  can  a  person  double  hit  exemption  from  sale  on 
execution  under  the  Wisconain  utatute,  which  exempts  '*  the  tooU  and  im- 
plements, or  stock  in  trade,  of  any  mechanic,  miner,  or  other  person,  us  d 
and  kept  for  the  purpose  of  carrying  on  his  trade  or  Imsiueas,*'  by  carrying 
en  the  business  both  of  a  mechanic  and  a  miner  at  the  same  times  Kmtyp  w, 
BartkU,  23  Wis.  68;  99  Am.  Dec  100. 


Thorn  v.  Finkhail 

[84  MaIHI,  lOL] 

DiTRns.  — To  Thrvatvh  One  with  a  criminal  prosecution  or  a  drll  aetiou 
is  not  duress,  when  he  is  believed  in  good  faith  to  be  liable  to  such  suit 
or  prosecution. 

OoKSfDRRATioir.  —  Promissort  Noti  Gitrn  fob  MoiTRTs  Which  thb 
Mar  BR  HAS  I!mbbzzlrd  is  founded  upon  a  good  consideration,  and  can- 
not be  avoided  on  the  ground  that  it  was  procured  by  threatening  to 
prosecute  him  for  his  embezzlement, 

Fbincipal  ahd  StXRXTT.  —  Agreement  to  retain  the  maker  of  a  note  in  tiie 
payee's  employment  "so  long  as  he  does  well,"  and  to  credit  a  cer'ai'i 
portion  of  his  wages  on  the  note,  does  not  release  the  sureties  thereon, 
when  the  maker  is  discharged  from  service  before  the  note  becomes  dii<*. 
and  the  time  of  payment  is  never  extended  beyond  the  maturity  of  thr 
note. 

Frinoifal  and  SaRRrr^NROLKcrr  to  Applt  SsccTRrriB^.  —If  the  mik  r 
of  a  note  gives  a  chattel  mortgage  to  secure  its  payment,  the  fact  that 
the  mortgagor  disposes  of  some  of  the  mortgaged  chattels,  and  the  mort- 
gagee takes  no  measures  to  recover  them,  does  not  release  the  surety  on 
the  note  if  the  mortgagee  consented  to  the  disposition  of  the  property 
by  the  mortgagor. 

Heath  and  TvM^  and  Farr  and  Lynchy  for  the  plaintiff. 

L,  T.  Carletan  and  F.  E,  Bean^  for  the  defendants. 

Haskell,  J.  Assximpsit  on  a  promiBsory  note  for  $370, 
payable  in  twelve  montlis,  given  by  one  Frank  L.  Pinkham 
for  moneys  of  the  plaintiff  that  he  had  embezzled,  and  signed 
by  the  defendants,  his  father  and  a  relative,  as  sureties.  The 
Terdict  was  for  defendants,  and  the  i^ase  conies  up  on  motion 
and  exceptions. 

1.  It  is  contended  that  the  note  was  obtained  by  duress,  and 
that  the  consideration  was  illegal.  Suppose  the  embezzler 
had  been  plainly  told  that  unless  he  paid  or  secured  the 
amoant  that  he  had  stolen,  he  would  be  prosecuted  for  tlie 
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theft,  and  thereupon  gave  the  note.  That  would  not  have 
been  duress.  '*  It  is  not  duress  for  one  who  believes  that  he 
has  been  wronged  to  threaten  the  wrong-doer  with  a  civil  suit 
And  if  the  wrong  includes  a  violation  of  the  criminal  law,  it 
is  not  duress  to  threaten  him  with  a  criminal  prosecution  ^  : 
HUbom  V.  Bucknam,  78  Me.  485;  57  Am.  Rep.  816.  Money 
stolen  may  be  recovered  in  assumpsit:  Howe  v.  Clancey^  53 
Me.  130;  a  fortiori  is  money  embezzled  a  good  conskieration 
for  a  promise  to  refund  it. 

2.  It  is  claimed  that  the  sureties  were  discharged  by  the 
giving  of  time  to  the  principal  debtor.  It  appears  that  when 
the  note  was  given  it  was  agreed  that  he  might  continue  in 
the  plaintiff's  service  *^bo  long  as  he  did  well,"  and  pay  from 
his  wages  twenty-four  dollars  a  month  on  the  note.  After 
three  payments,  amounting  to  fifty-six  dollars,  he  was  discov- 
ered short  in  his  accounts  and  discharged.  The  agreement 
to  accept  monthly  payments  of  twenty-four  dollars  each,  if 
unconditional,  would  have  extended  payment  of  the  balance 
due  on  the  note  at  maturity  over  a  period  of  more  than  three 
months.  If  these  payments  had  been  regularly  made  until 
the  note  fell  due,  February  18-21,  1890,  there  would  have 
remained  eighty-two  dollars,  exclusive  of  interest,  unpaid,  to 
be  met  in  four  monthly  payments. 

The  pertinent  inquiry  is,  Did  the  agreement,  assuming  that 
it  was  made  upon  sufficient  consideration,  operate  as  an  ex- 
tension of  time  for  the  payment  of  the  note?  The  agreement 
arose  from  the  mutual  promises  of  the  parties  relating  to  the 
continued  employment  of  a  servant.  The  master  promised 
wages,  to  be  applied  in  part  to  an  existing  indebtedness  of  the 
servant,  *'so  long  as  he  did  well."  The  agreement  contained 
a  stipulation  for  cbntinued  service,  like  a  condition  precedent 
to  the  validity  of  a  contract;  and  when  the  condition  failed, 
the  agreement  failed  with  it;  so  that,  as  the  agreement  was 
not  absolute,  no  agreement  for  extending  the  time  of  payment 
on  the  note  existed  when  the  day  of  payment  came.  Had 
the  condition  been  kept,  the  result  might  be  otherwise,  for, 
when  the  note  fell  due,  had  the  time  of  payment  been  ex- 
tended for  a  single  day,  the  suretyship  would  have  no  longer 
remained  "sure,"  and  the  sureties  need  not  '* smart  for  it"  : 
Berry  v.  PuUen,  69  Me.  101;  31  Am.  Rep.  248;  Oifford  v.  AU 
fan,  8  Met.  265. 

3.  It  is  argued  that  the  sureties  are  discharged  by  the 
plaintiff's  neglect  to  apply  on  the  note  security  given  by  the 
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principal.  It  appears  that,  shortly  after  the  note  was  given^ 
the  principal  gave  to  the  plaintiff  a  mortgage  of  his  household 
furnitare  to  secure  the  payment  of  the  note.  The  mortgage 
etipulated  that  the  principal  debtor,  the  mortgagor,  might 
retain  possession  of  the  mortgaged  chattels  until  the  note 
should  become  due.  It  further  appears  that  the  plaintiff  had 
notice,  before  the  maturity  of  the  note,  that  the  mortgagor  had 
ilisposed  of  some,  at  least,  of  the  mortgaged  chattels,  bat  took 
no  action  until  the  bringing  of  this  suit  against  the  sureties, 
less  than  thirty  days  after  the  note  fell  due. 

Until  the  maturity  of  the  note,  the  plaintiff  had  no  right  to 
the  possession  of  the  mortgaged  chattels  under  the  terms  of 
the  mortgage.  He  did  no  act  to  release  his  lien  upon  the 
security.  Mere  forbearance  to  follow  the  security  for  so  short 
a  period  cannot  be  considered  a  violation  of  the  rights  of  the 
sureties.  When  the  note  matured  they  could  have  immedi- 
ately paid  it,  and  thereby  become  subrogated  to  all  rights  of 
the  mortgagee:  Berry  v.  Pullen,  69  Me.  101;  31  Am.  Rep,  248; 
Cummings  ▼.  Littley  45  Me.  183.  The  plaintiff  was  not  bound 
to  resort  to  the  debtor's  property  before  calling  upon  the  Bure- 
ties:  Fuller  t.  Loring^  42  Me.  481.  If  the  plaintiff  had  vol- 
untarily surrendered  his  security,  he  would  have  discharged 
the  sureties:  Springer  v.  Toothakery  43  Me.  381;  69  Am.  Dec* 
66.  If  the  plaintiff's  lien  under  the  mortgage  had  expired 
by  his  own  laches,  as  in  that  case,  his  remedy  against  the 
sureties  might  be  lost;  but  here  no  act  of  his  has  impaired 
his  title  under  the  mortgage.  Up  to  the  time  this  suit  was 
brought,  the  sureties,  on  payment  of  the  note,  could  have  de- 
rived as  much  benefit  from  the  mortgage  as  the  plaintiff  could 
have  obtained. 

Moreover,  the  instruction  of  the  presiding  justice,  that  if 
before  the  mortgage  note  fell  due,  the  mortgagee  was  informed 
that  the  mortgagor  "  was  disposing  of  the  property,  and  en- 
deavoring to  put  it  beyond  his  reach,  it  was  his  duty  to  secure 
it  and  apply  it  to  the  payment  of  the  note/'  is  manifestly 
erroneous.    The  verdict  is  against  law. 

Motion  and  exceptions  sustained. 

DuBxas  rwm.  MnrAS.  — A  threat  of  legal  prooeM,  or  legal  proseention,  or 
legal  impriaeoment  doei  not  eonefcitnte  dnrees  per  minas:  See  cases  cited  in 
notes  to  Adam*  r.  Irving  NaL  Bardt,  16  Aul  St.  Rep.  453;  CfribbB  t.  SowU, 
%L  Am.  8t.  Rep.  172;  and  compare  note  to  Uayw  of  BaUimare  ▼.  Leferman^ 
45  Am.  Deo.  iSS-lTl,  aa  4o  ibe  eogoste  subject  of  oompnlsory  pajrments. 
Bnt  it  would  appear  that»  while  such  threats  do  not  amount  to  duress  when 
▲M.  SI.  Bar..  Vol.  XXX.  —22 
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Addressed  to  the  party  who  is  liable  to  be  made  the  defendant  in  the  legal 
proceedings  threatened,  they  will  avoid  a  contract  entereil  into  by  persons 
holding  certain  relationships  with  him,  where  the  abandonment  of  those 
legal  proceedings  is  the  oonsideration  for  such  contract:  See  Adams  y.  Irving 
NaL  Bank,  116  N.  T.  606;  15  Am.  St  Rep.  447,  and  the  authorities  cited  in 
the  opinion.  The  relationships  of  hnsband  and  wife  and  parent  and  child  are 
the  only  ones  mentioned  in  the  opinion  in  that  case;  but  in  SeJndtz  v.  CntUn, 
78  Wis.  611,  the  same  rule  was  applied  to  a  case  in  which  a  note  signed  by 
a  sister,  l>ecaasa  of  threats  by  the  payee  to  prosecute  her  brother  for  a  crime, 
and  in  order  to  avoid  such  prosecution,  was  held  incapable  of  enforcement 
against  her  by  such  payee.  Compton  v.  Bunker  Hill  Bank,  96  111.  301,  36  Am. 
Rep.  147,  was  a  case  in  which  a  contract  of  indemnity  obtained  from  a  wife 
by  a  threat  to  prosecute  her  husband  was  allowed  to  stand,  but  the  decision 
was  based  upon  the  fact  that  the  representations  which  induced  the  contract 
were  made  by  members  of  her  own  family,  and  not  by  the  person  who  had  it 
in  his  power  to  prosecute.  The  principle  of  this  case,  it  would  seem,  is,  that 
the  threats  will  not  avoid  the  contract,  unless  made  directly  by  the  prose- 
cutor, or  by  some  one  having  authority  to  communicate  them,  or  uttered  in 
a  manner  which  shows  that  they  are  intended  to  be  reported  to  the  person 
whom  it  is  desired  to  influence,  and  were  actually  so  reported.  It  is  doubt- 
ful, however,  whether  this  destinction  is  tenable.  If  the  compulsion  was 
actually  brought  to  bear  upon  the  wife  or  relative,  it  does  not  seem  very  mate- 
rial by  what  agency  or  in  what  manner  it  ia  applied.  The  ground  upon  which 
such  contracts  are  avoided  is  that  of  misrepresentation  and  undue  influence: 
Adanu  ▼.  Jrving  NaL  Bank,  116  N.  Y.  606;  15  Am.  St.  Rep.  447.  It  is  an 
•lementary  principle  that  no  one  shall  be  allowed  to  profit  by  another's 
fraud.  Why,  then,  should  the  bank  in  this  case  have  been  permitted  to 
reap  the  advantages  of  a  transaction  which  was  induced  by  means  which 
deprived  the  wife  of  her  free  agency,  and  was  therefore  fraudulent  T  It  is 
true  that,  under  the  given  circumstances,  the  contract  amounted  to  the 
•ompounding  of  a  felony,  and,  being  executed,  left  both  parties  in  pari  de^ 
UeUK  The  wife  was  therefore  not  in  a  position  to  ask  for  relief.  The  court 
rests  its  decision  principally  on  this  ground,  and  we  venture  to  think  it  the 
only  ground  on  which  it  can  rest. 

Principal  and  Surctt.  — The  general  rule  is,  that  any  material  change  in 
the  eontract  without  the  assent  of  the  surety  will  release  the  surety:  See  notes 
to  Ftrtt  NaL  Bank  v.  Oerke,  6  Am.  St  Rep.  458;  Price  v.  Dime  Sav,  Bank,  7  Am. 
St  Rep.  372.  But  the  agreement  to  giye  time  must  be  a  valid  and  binding 
one,  or  the  surety  will  not  be  released:  Davia  v.  Stonl,  126  Ind.  12;  22  Am.  St. 
Rep.  565,  and  note.  Thus  where  a  composition  agreement,  under  seal,  which 
never  took  effect,  because  not  signed  by  all  the  creditors,  without  which  signing 
it  was,  by  its  terms,  not  to  be  binding,  contemplated  the  debtor's  release  upon 
the  payment  of  a  certain  percentage  of  the  debts  on  or  before  a  certain  date, 
and  was  signed,  among  other  creditors,  by  the  payee  of  a  promissory  note 
made  by  the  debtor  as  principal  and  by  another  as  surety,  it  was  held  thafe 
there  was  no  such  extension  of  time  as  would  discharge  the  surety:  Day  v. 
Janea,  150  Mass.  231.  Nor  does  the  acceptance  by  the  payee  of  a  promissory 
note  from  the  principal,  payable  one  day  after  data,  and  a  cognovit  confess- 
ing judgment  on  the  same  and  shortening  the  time  of  obtaining  it,  there 
being  no  agreement  by  the  payee  not  to  proceed  on  the  old  indebtedness 
until  the  note  becomes  due,  constitute  an  extension  of  time  within  the  rule 
releasing  sureties:  lierriam  ▼.  Barker,  121  Ind.  74.    Nor,  where  the  agree- 
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ment  to  give  tmo  is  void  for  want  of  consideratioa,  will  the  surety  be 
released:  Franklin  Bank  v.  Severn,  124  lud.  317.  The  eame  result  will  follow 
if  the  surety  kaows  of  and  assents  to  the  extension  of  time:  BockvUle  KaL 
Bank  v.  HoU,  58  Conn.  526;  18  Am.  St.  Rep.  293.  And  a  surety  on  a 
note»  who  holds  ample  collateral  security  from  his  principal,  u  estopped 
from  taking  advanta^^e  of  enlargement  of  time  of  payment:  Smith  ▼.  Stiek^ 
25  Vt.  427;  60  Am.  Deo.  276. 

Principal  and  Surbtt  —  pABTiifo  with  SsoiritrriBS.  —  If  »  creditor 
▼olantarily  parte  with  securities  without  the  consent  of  the  surety,  tbs 
latter  ia  discharged:  New  HampaJdre  Saving*  Bank  v.  Uoleord,  15  N.  H.  119; 
41  Am.  Dec.  685;  Baker  v.  Brijga,  8  Pick.  121;  19  Am.  Deo.  311;  OuOum 
V.  Emanuel,  1  Ala.  23;  34  Am.  Deo.  757;  Springer  ▼.  Toofliaker,  43  Me.  881; 
69  Am.  Dec.  66.  The  principal  case  is  di^tingui^thed  by  the  fact  that  the 
creditor  had  not,  by  any  positive,  voluntary  act  of  hit,  impaired  the  saoa- 
rity.  It  is  an  important  question,  however,  to  what  extent  merely  paadvo 
conduct,  in  such  a  case,  should  be  considered  to  entail  the  same  legal  ooa- 
«cqneuces  as  a  voluntary  surrender  of  securities,  or  a  refusal  to  use  them. 
The  reasoning  of  the  court,  as  well  as  the  condemnation  passed  at  the  cloM 
of  the  opinion  upon  the  instruction  given  in  the  lower  court,  seems  toassuma 
that  the  duty  of  the  creditor  differs  essentially,  according  as  the  debt  is  or  is 
not  mature  when  he  omits  to  follow  the  security.  This  seems  to  be  a  som*- 
what  doubtful  distinction.  The  creditor,  bafore  the  maturity  of  the  debl^ 
would,  as  mortgagee,  have  the  right  to  protect  himself  by  restraining  th* 
mortgagor  from  conveying  away  the  property  mortgaged,  and,  even  snpposiiiK 
that  he  ia  content,  as  far  as  his  own  interests  are  co'icerned,  to  let  mattara 
take  tiieir  course,  it  is  diflScult  to  lee  why  he  should  not  bo  bound  to  exercise 
that  right  for  the  benefit  of  the  surety.  To  use  the  language  of  the  same 
court  in  S-prinaer  v.  Tootliaker,  43  Me.  881,  69  Am.  Deo.  66,  '•  the  oontrad 
of  suret3'8hip  imports  entire  good  faith  and  contidenca  in  the  whole  transao- 
tion,"  and  it  would  oertaiuly  leem  to  be  an  allowable  application  of  the  equi- 
table principles  which  regulate  relations  of  quasi  tmst  to  say,  that  aa  aooa 
as  the  Becured  creditor  receives  notice  of  the  impairment  of  the  security  by 
the  debtor,  it  is  incumbent  on  him  to  take  action  to  protect  the  surety,  and 
that  the  lapse  of  more  than  a  reasonable  period  necessary  for  taking  aacb 
action  will  be  a  neglect  of  duty  which  will  render  Mm  chargeable  with 
laches.  From  this  point  of  view^  it  will  be  apparently  quite  immaterial 
whether  the  debt  ia  or  ia  not  due.  The  obligation  to  protect  the  surety  is  aa. 
strong  in  the  one  caae  as  the  other.  The  essential  question,  in  short,  is^ 
whether  the  security  has  been,  or  is  in  process  of  being,  impaired  by  acta 
of  the  debtor,  which  the  creditor  is  bound  ia  equity  and  good  oonscieaca 
to  prevent.  If  such  circamstances  calling  for  interference  extat,  it  only  re- 
mains to  inquire  whether  reasonable  diligence  haa  been  shown  in  reatrain- 
ing  the  debtor,  and  that  must  ba  decided  according  to  the  given  ^fei  of  t 
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ML  Law — URSftLVBiioE.  — DBOBAito*  ST  ▲  Snm  Ooinff  of 
m  fa»gW<wt  fron  bii'd^bte  —■■ot^fiaofe  m  orsdit«r  who  wm  a  non-FMi- 
dent  of  the  itate  when  the  inAol^ency  proceedingi  were  begttn,  though 
he  was  a  resident  thereof  whan  the  debt  was  contraoted,  unless  he  proved 
his  claim  in  the  insolvency  conrt^  or  otherwise  appeared  therein.  Be- 
canse  the  insolvency  court  did  not  have  juriedictten  ever  him,  it  oould 
not  diseharga  his  right  of  action  ka  veoover  his  debt. 
IsaeLVKMor.  — JouaDiozioN  ot  a  Scars  Cou&t  to  Doohibob  a  Crrizsif 

OF  XHB  StATB  VBOM  HU  OBLiaATION  TO  ▲  CiTIZSlI  09  AnOTHJKB  StAT^ 

when  the  latter  has  not  in  any  way  submitted  himself  or  his  claim  lo 
■ndh  oourt,  cannot  exists  thongh  the  contract  was  made  and  wss  to  l)e 
performed  in  the  state  in  which  the  debtor  resides,  and  the  obligee  was 
also  a  oitisen  of  the  state  when  the  obligation  was  contracted* 
OoMiLiOT  aw  Laws.  — Ghosbs  or  Achok  have  no  stOu^  and  loUow  the  per- 
son of  the  creditor,  and  cannot  be  discharged  by  a  court  which  has  no 
Jurisdiotion,  over  his  person; -and  it  cannot  have  soch  jurisdiction,  unless, 
at  the  beginning  of  the  proceedings,  process  oonld  have  been  served  on 
him  wMhia  the  stats. 

Henry  jBiicbcm,  for  the  plainti£ 

/.  F.  SprcLgue^  tar  the  defendauL 

i 

Emery,  J.  The  oontract  which  k  the  subject  of  this  action 
wag  made  within  thie  state  between  citizens  of  this  state,  and 
was  to  be  performed  within  this  state.  Snbseqtiently,  the 
promisor,  the  defendant,  after  regular  proceedings  in  the 
proper  court  of  insolvency  in  this  state,  was  granted  by  that 
court  a  discharge  from  all  his  debts,  under  seoUon  44,  chapter 
70,  of  the  Revised  Statutes.  This  discliarge  was  properly 
pleaded  in  bar  of  this  action,  and  it  is  conceded  that  it  would 
be  an  effectual  bar,  if  the  promisee,  the  plaintiff,  who  was  a 
citizen  of  this  state  at  the  time  of  nmkxtig  tiie  contract,  had 
also  been  a  dtiBsn  ef  tkkw  state  at  the  time  of  the  proceedings 
in  the  court  of  insolveircy.  Butthe  plaintiff,  after  the  making 
of  the  contract,  and  before  the  beginning  of  the  insolvency 
proceedings,  had  changed  his  residence  from  Maine  to  New 
York,  and  had  become  a  citizen  of  the  latter  state,  and  had 
not  since  been  in  Maine.  He  did  not  prove  his  claim  under 
this  contract  in  the  insolvency  court,  nor  in  any  way  appear 
therein. 

It  is  urged  that  as  the  contract  was  made  in  Maine,  to  be 
performed  in  Maine,  and  both  parties  were  citizens  of  Maine 
at  the  time,  they  must  be  held  to  have  contracted  with  refer- 


Digitized  by  LjOOQIC 


Dec.  1891.]  EujULKB  «.  H&llman«  Sil 

enoe  to  the  than  exialing  ineolveney  latv  of  Maine,, which  pro- 
vidod  for  thia  diflobarge  from,  the  contract  It ia. argued  that 
theineolvent  law  ahouid.  be  read.  inix>.  the  contraet,  and  Uuit 
therefore  the  cottXraot.niuat.be  held  to.«tij?ulateffor  sucbja.die? 
ohargBiaB  is  heie  plea^led. 

We  thinks  however^  thequeBtioniiflDnet  one  of  the  interprc** 
tatioa  ot »  coiitntfi  or  alatuiei,  huL.ia  <me  o£  jpcisdiction.  Did 
the  court  of  maaWettef  haive  the-jiusBdiatioa.te.diaohaigp  the 
da&miUint  froBii  thia-  eoiUoaciTi 

After  muob  dieoaaaioa  b^.  caurta^aadijiiBietfl^Dd  after  aoiioe 
coT^flict  of  opieioOfitiAiiet.nes^baoonfiidered.fidly  and  firmly 
eeta^liehed  as  a  general  propeekion.  thai  a  atate-canuot  g^ve 
ita  oeurtfr  aaf  jaeiadiciional  po^wr  to.  dieoharge  a  oitizen  of 
eadi  etate  from  Ua  ebligatiaa  te  a  eitiaeii  of  anotftiMr  stata, 
when  the  latter  hae^uot  iik  any  wbj  BaboaiiJifid  hxmaftlf  or  his 
claim  to  euch  coudrt.  Hhia  propotttian  ie.  not  modified  by  the 
circumstance  that  the  oeni&saKit  wae  made  and  wae<  to  be  pec- 
formed  in  tbe  etate  in*  which  the  debtcor  rcaides.  The  place 
of  tbe  citizenefaipiol  tbe  parties^,  net  the  placet  of  tbe  making 
or  performing  tbe>  cdnAract)  defines  the  j.urisdiction  of  tlie 
court.  All  this  is  now  so  weil  settled  by  authority  that  it  is 
not  adviBahle  to  oecupy  spaice  la  vepeatin^  or  even  epitomiz- 
ing the  reasoning  by  which  the  ceurtff  finally  Beached  this 
conclusion.  The  citatien  of  a  few  oasesc  oat  of  many  should 
be  sufficientr  Felch  y.  £tt^##,  48  Me.  9;  77  Am.  Dec.  203; 
HOU  Y.  Qaritam,  74  Me.  1A6;  Pyemia;  Nat.  Bank  y.  BaichelUr, 
161  Mass.  589;  BidiwM.  y.  Hak,  1  WaU.  223;  Gihmn  Y.Lochr 
wood,  4  Wall.  409;  D$nwy  ▼.  B^naitj  128  U.  S.  489. 

Does  tfa»  additienal  eircumatanoe,  in  this  ease,  that  tbe 
plaintiff  was  a  citizen  of  this  state  at  the  date  of  the  contract, 
though  not  at  the  date  of  the  insolvency  proceedings,  give  tbe 
court  of  insolvency  jurisdiction  over  his  claim  under  this  can- 
tradT  To  so  hold  is  to  hold  that  one  who  waa  a dtisen  of 
this  etate  when  he  acquired  here  contractual  rights,  chosea  in 
action,  against  another  citizen  of  this  state  Leaves  them  behind 
him  in  this  state  subject  to  be  diecbaiged  by  the  courts  of  this 
etate  without  notice  to  him  after  he  has  become  a  citizen  of 
another  state.  It  is  to  hold  that  he  who  was  once  a  citizen 
of  this  state  cannot  remove  himself  and  his  property  from  its 
jurisdiction.  It  is  to  bold  that  a  citizen  of  another  state  com- 
ing into  tliis  state  and  making  contracts  here,  to  be  performed 
here,  has  greater  immunities  than  a  citizen  of  our  own  state. 
Keitber  reaaoo  nor  authority  leads,  us  to  such  a  conclusion. 
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A  state  may  indeed  grant  its  courta  jurisdiction  over  lan<i8 
and  goods  within  its  limits,  though  the  owner  may  reside  be- 
yond those  limits.  Such  objects  are  visible  and  tangible,  and 
though  the  title  to  them  may  follow  the  owner,  the  tiling,  the 
substance,  is  within  the  state.  They  have  a  ritus.  They  can 
be  taxed  where  they  are  situated.  In  such  cases  the  owner  mny 
be  presumed  to  have  left  such  property  in  the  possession  of  a 
local  tenant  or  agent.  But  even  then  the  specific  property  to 
be  affected  by  the  judgment  of  the  court  must  be  attached 
upon  process,  and  such  notice  given  as  is  feasible. 

Contractual  rights,  obligations,  mere  choses  in  action,  how- 
ever,  are  not  visible,  nor  tangible,  nor  local.  They  have  no 
9itu8.  They  do  not  exist  as  things,  as  substances,  within  any 
territorial  limits.  They  follow  the  person  of  the  creditor. 
They  are  his,  wherever  he  lives:  Saunders  v.  Weston^  74  Me. 
85.  Even  the  taxing  power  of  the  state  in  which  the  debtor 
resides  cannot  reach  them.  Only  the  state  of  the  creditor's 
residence  can  deal  with  them,  at  least  during  the  lifetime  of 
the  creditor:  Osgood  v.  Maguire^  61 N.  Y.  524;  Bond  Tax  Cases, 
15  Wall.  300;  Tappan  v.  Merchants'  Nat  Bank,  19  Wall.  490. 
The  only  court,  therefore,  that  can  effectually  discharge 
such  a  claim  is  the  court  that  has  jurisdiction  over  the  person 
of  the  creditor  himself.  But  unless  the  creditor  voluntarily 
submits  to  the  jurisdiction  of  the  court,  by  taking  some  part 
in  the  proceedings  before  it,  jurisdiction  can  only  be  acquired 
by  service  of  process  upon  him  within  the  territorial  limits  of 
the  state  establishing  the  court.  Beyond  those  limits  no  pro- 
cess of  any  court  has  any  force  in  acquiring  jurisdiction  of  the 
person.  This  proposition  is  firmly  settled  by  authority  as 
well  as  by  reason:  Lovejoy  v.  Alhee^  33  Me.  414;  54  Am.  Dec. 
630;  Baldwin  v.  Hale,  1  Wall.  223;  Pennoyer  v.  Neff,  95  U.  8. 
714. 

Ability  to  serve  process  within  the  state  is  therefore  the 
test  of  the  court's  power  to  acquire  jurisdiction  in  any  proceed- 
ing. If,  at  the  beginning  of  the  insolvency  proceedings,  the 
process  of  the  court  of  insolvency  could  have  been  served  on 
the  plaintiff  within  the  state,  the  court  could  have  acquired 
jurisdiction  over  him  by  such  service.  The  situation  at  that 
time,  not  at  the  date  of  the  contract,  is  the  criterion.  If  the 
plaintiff  was  then  a  citizen  of  this  state,  he  could  have  been 
served  with  process  and  subjected  to  the  jurisdiction  of  the 
court,  although  he  may  never  before  have  been  within  the 
state,  and  although  the  contract  may  have  been  made  and 
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was  to  be  performed  in  another  state.  So  much  will  be  con- 
ceded by  the  defendant.  But  it  follows  that  if  the  pluinfiff 
wag  not  then  a  citizen  of  this  state  (at  the  time  of  the  in- 
solvency proceedings),  no  process  could  have  reached  him, 
and  he  could  not  be  subjected  to  the  court's  jurisdiction,  even 
though  for  all  his  life  before  he  may  have  resided  within  the 
state. 

The  defendant's  counsel  strenuously  urges  that  such  a  con- 
clusion will  work  great  hardship  upon  a  debtor,  by  enabling 
his  home  creditors  to  avoid  his  insolvency  proceedings  by  re- 
moving from  the  state.  If  this  be  a  hardship,  the  remedy  is 
with  Congress  in  the  enactment  of  a  uniform  bankrupt  law 
for  all  the  states.  The  court  cannot  usurp  the  power  or 
jurisdiction  it  does  not  have.  Counsel  also  relies  upon  Stod* 
dard  v.  Harrington^  100  Mass.  88,  1  Am.  Rep.  92,  97  Am. 
Dec.  80,  and  upon  some  dicta  in  later  opinions  of  the  United 
States  supreme  court.  The  dicta  have  little  weight,  as  the 
precise  question  was  evidently  not  in  the  mind  of  the  justices 
writing  the  opinions. 

The  length  of  this  opinion  shows  our  respect  for  the  emi- 
nent court  which  pronounced  the  judgment  in  Stoddard  v. 
Harrington,  100  Mass.  88,  1  Am.  Rep.  92,  97  Am.  Dec.  80, 
but  we  think  that  decision  cannot  be  sustained,  and  that  it 
must  be  overruled  when  the  same  question  is  again  presented 
to  that  court.  On  the  other  hand,  our  conclusion  is  in  har- 
mony with  that  reached  by  the  courts  of  New  Hampshire  and 
Vermont  upon  the  same  question:  Norris  v.  Alkimon^  64 
N.  H.  87;  Rohert9  v.  Atherton,  60  Vt.  563;  6  Am.  St.  Rep.  188. 

Defendant  defaulted.  

Insolvbnot.  —  As  to  the  effect  of  the  discharge  of  an  intolveot  vpon  Um 
rights  of  non-resident  creditors,  see  extended  note  to  Murray  v.  Bobert$t  16 
Am.  St.  Rep.  212-221.  A  discharge  under  state  insolvent  law  is  no  bar  to 
recovery  on  a  note  oivned  by  one  who,  when  the  discharge  waa  granted,  was 
a  ciiizen  of  another  state,  and  in  no  way  became  a  party  to  the  insoWeno/ 
proceedings,  though  the  note  was  executed  in  the  former  state^  and  botk 
parties  thereto  were,  at  the  date  of  its  execution,  citiiens  of  that  state: 
BoberU  ▼.  AUterton,  60  Vt  563;  6  Am.  St.  Rep.  133.  An  act  declaring  that 
a  discharge  granted  thereunder  shall  "  release  the  debtor  from  all  claims, 
debts,  liabilities,  and  demands  set  forth  in  his  schedule, "  etc..  does  not  ap* 
ply  to  a  judgment  recovered  out  of  thia  state,  based  upon  a  oontraot  made 
and  t9  be  performed  there,  when  the  creditor  in  no  wise  participates  in  the 
proceeiliogs  in  which  the  discharge  ia  entered,  although  he  may  have  been  a 
resident  of  the  state  where  the  discharge  was  granted  at  the  time  of  the 
insolvency  proceedings:  Lowenberg.  v.  Levine,  93  Oal.  215.  Similarly,  a  dis- 
charge under  the  insolvency  laws  of  Massachusetts  is  not  a  bar  to  the  reooT* 
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try  vpoa  a  eoatmol  mad*  in  that  staU^  whan  it  appaara  Uiai  ii  was  lo  ba 
parformad  eUawhara,  aad  the  plaiutiff  wa«  not  a  rasidaot  of  ttia  stata  at  tha 
aommenoement  of  the  prooeadings:  NorrU  v.  Atkinsont  9i  N.  H.  87. 

Comior  aw  Laws.  —  For  the  parposee  of  insolTency  or  other  proceedinga 
hf  aradftaf%  dabta  ar  ohoeee  in  aatian  daa  tba  iaaelvaul  ara  treated  as  hav* 
iaff  a  atlMt  at  Iha  owner's  doaiicila:  MaUer  ^  Dalfrng,  41  Mum  fi»3;  16  Aab 
8t*  Rep.  729.  The  laoie  rale  pceTails  for  tbapurpooBe  of  tasatioao  Oommomf 
wedUk  r.  Anuriean  Diedging  Co.,  122  Pa.  St.  386;  9  Am.  St.  Rep.  118. 


WaSSBBBOBHB    V.   BOULIGB. 
[81  Mauib,  160.] 

OsirtLTor  OP  Laws.  —  A  Contract  Valid  whbrb  Mads  ia  generally  Talid 
•laewhere;  but  to  thia  mle  there  is  this  exception,  that  no  state  or  nation 
If  boand  to  reoogniae  or  eoforoa  oontraata  wbiob  are  injariem  to  its  own 
interestii  or  tba  welfare  ol  its  peopla,  or  wbiob  %m  in  fraad  or  asolatiaa 
of  its  own  laws. 

OoMrLioT  OF  Laws— Illboal  Balis.  — Thb  Priob  of  Articlbs  sold  and 
delivered  in  a  state  where  such  sale  is  legal,  if  nothing  remains  to  bo 
dona  by  tiia  vendor  to  oompleta  the  transaction;  can  ba  reooverei  in  a 
■Ute  where  sttoh  sale  is  iUegal. 

8alk,  wbbbb  DBBifBD  TO  BB  Madb.  —  If,  ia  tbo  stata  ol  the  vendee's  rest* 
denoe,  a  oontraot  is  made,  to  the  effect  that  the  vendor  will  ship  certaia 
property  from  another  state  in  original  packages,  which  the  vendee,  after 
receiving,  shall  have  ten  days  to  return,  if,  ou  examination,  they  shall 
prora  not  satkfaotory,  aoy  sale  resulting  from  snob  contract  and  ship. 
aiant  most  be  deemed  to  have  been  made  in  tha  state  of  the  vandee'a 
residence,  beoansa  it  is  io  complete  nntil  dalivary  is  made  ther%  aad  ha 
has  had  an  opportunity  to  examine  tha  property  and  to  elect  whether 
ba  will  keep  it  or  not. 

ImVRfllATl    COMIIBItCB.  —  SaLB    OF    LfQITOin    18    IVOT    Df    THB    ORIGINAL 

Packaobs  when  tha  purchaser  retains  the  right  to  axsuiine  the  iiqnora 
in  snch  packages  and  to  return  them  if  not  satisfactory,  because,  under 
sack  oireoasitances,  tha  sals  cannot  ba  oomplatad  nntil  the  paoki^ges  sra 
bsokaa  aad  tba  liquors  ssmylad. 

Ci  A.  Cushman^  for  the  plMntifll 

P.  H.  Oillin^  fbr  tiie  defendant. 

Foster,  J.  The  plaintiff,  a  whaksale  liquor  dealer,  resid- 
ing in  Boston,  seeks  to  recover  a  balance  of  $241.55  for  in- 
toxicating  liquora  sold  the  defendant  upon  an  order  given  to 
tha  plaintiff 's  agent  or  traveling  sakeman,  at  the  defendant's 
•trap,  in  Old  Town,  in  this  state.  The  contract  with  the  agent 
was,  that  the  plaintiff  should  send  the  defendant  five  barrels 
of  whisky  and  one  barrel  of  port  wine  in  original  packages^ 
•mL  ihai  ths  defiandant  was  to  have  ten  days  after  receiving 
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lh«  goodv  is  whiidi  to  return  than  if  they^  were  not  tatisfiao- 
tor^.  Tbe  pUuntiff  filled  the  carder  and  shipped  the  liqoors  to 
ihfr  defendant    A  p«tt  of  thaoi  wem  letorhed. 

We  do  not  think  the  plaintiff  io  entitled  to  reoofev,  fpr  rear 
flona  which  wo  shall  state. 

It  is  oooteaded  esa  tbe  part  of  the  plaintiff  thai  the  delivery 
of  the  liquors,  which  had  been  ordered  by  the  defendant,  to  a 
comtKioii  carrier  in  Bostoii,  tbe  pfaintiff  behig  duly  licensed  to 
Bcdl  at  wholesale,  for  transportation  to  the  defendant,  was  in 
law  a  deliyery  to  him  there,  and  that  this  delivery  was  a  com- 
pletion of  the  sale  in  Maesaahosetts,  and  that  tbe  sale  being 
▼alid  hf  Hbm  laws  of  that  alale,  tbe^defendant  h  Hable  for  their 
Talue. 

The  first  qnestion  to  bo  oonsidored  is,  whether  the  sale  was 
■sade  in  Maine  or  ICassachnsetts,  The  validity  of  the  sale 
may  depend  upon  the  decision  of  this  question;  for  it  is  a 
general  principle  of  law  that  the  validity  of  a  contract  is  to 
be  decided  by  the  law  of  tfao  place  where  it  was  made,  unless^ 
either  expressly  or  impliedly,  it  appears  that  it  is  to  be  per- 
fi>rmed  elsewhere.  And  it  is  also  an  established  principle, 
that  if  valid  by  tbe  law  of  the  place  where  made,  it  is  generally 
valid  everywhere;  and  if,  in  the  jurisdiction  where  made,  the 
law  would  enforce  it,  it  will  be  enforced  in  the  jurisdiction  to 
whicdi  a  party  nmy  be  compelled  to  resort  for  a  remedy  for  its 
▼lolatioD.  But  to  tiiis  rule  there  is  this  exception,  that  no 
alate  or  nation  is  bound  to  recognize  or  enforce  contracts 
which  are  injuriooB  to  Itaown  interests,  or  the  welfare  of  its 
people,  or  which  are  in  fraud  or  violation  of  its  own  laws; 
Banehwr  tJ  Mamdj  47  Me.  S8,  60;  Smith  v.  Godfrey,  28  N.  H. 
379;  61  Am.  Dec  617;  HiU  y.  Spmr,  £0  N.  H.  253;  9  Am. 
Bep.205. 

It  was  in  aecerdanoe  with  these  general  principles  thai  the 
eonrts  have  held  thai  the  price  cf  liquors  sold  and  delivered 
in  a  state  where  such  sale  is  l^al^  and  nothing  remains  to  be 
done  by  the  vendor  to  onnplete  the  transaction,  can  be  re- 
covered in  another  state,  where  such  sale  would  be  illegal: 
Tarrey  v.  Chrliti^  88  M&  888;  Banchor  v.  OOUy,  88  Me.  658; 
Oreuti  V.  i^feben,  1  Gray,  686;  McIsn/n/T$  ▼.  ParU,  8  Met.  207; 
MUlikm  r.  Pratt,  125  Mass.  874;  28  Am.  Repw  241;  Seudder  v. 
Union  Nat.  Bank,  91  U.  8.  406.  Though  it  is  otherwise  if  the 
oentraot  oewtaiiia  any  ingredient  or  participation  on  the  part 
of  the  original  vendor  that  the  goods  shall  be  illegally  sold, 
Of:  that  he  aball  do  any  act,  beyond  the  mere  sale,  to  assist  at 
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facilitate  the  illegal  act,  or  to  aid  the  purchaser  in  his  unlaw 
ful  desigQ  in  the  subsequent  unlawful  disposition  of  the  goods, 
or  if  the  goods  are  to  be  delivered  in  the  place  where  the  sale 
is  prohibited:  Smith  v.  Godfrey,  28  N.  H.  379;  61  Am.  Dec. 
617;  Banchor  v.  Mansel,  47  Me.  58;  HiU  v.  Spear,  50  N.  H, 
233;  9  Am.  Rep.  205;  Lindsey  v.  Stone,  123  Mass.  332;  WUson 
V.  Stratlon,  47  Me.  120, 126, 127.  This  principle  is  illustrated 
in  the  case  of  Tyler  v.  Carlisle,  79  Me.  210,  212,  1  Am.  St.  Rep. 
301,  which  was  an  action  to  recover  money  lent,  to  be  used  for 
gambling  purposes,  and  the  distinction  is  there  drawn  between 
th^  mere  loaning  of  money  with  a  knowledge  it  is  to  be  so 
used,  and  a  loan  made  with  the  express  understanding,  inten* 
tion,  and  purpose  that  it  is  to  be  used  to  gamble  with. 

But  omitting  all  consideration  of  the  question  whether  the 
original  vendor  had  knowledge  of  the  intended  illegal  dispo- 
sition of  the  liquors  by  the  vendee,  or  participated  in  assist- 
ing or  facilitating  the  vendee  in  any  unlawful  acts  in  relation 
to  them,  we  think  the  plaintiff  cannot  maintain  his  action,  for 
other  reasons. 

1.  The  sale  was  not  made  in  Massachusetts,  notwithstand* 
ing  the  order  was  filled  in  Boston  and  delivery  there  made  to 
a  common  carrier.  It  became  a  completed  contract  after  the 
arrival  of  the  goods  at  their  place  of  destination  in  Maine. 
The  sale  was  conditional.  The  defendant  was  to  have  ten 
days  in  which  to  test  the  liquors,  and  if  not  satisfactory,  to 
return  them.  And  in  such  case  it  has  been  held  that  the  sale 
is  not  complete  until  after  the  delivery  is  made  and  the  pur* 
chaser  has  had  an  opportunity  to  make  his  election. 

Thus  in  Wilson  v.  Straiten,  47  Me.  120,  the  contract  was  for 
intoxicating  liquors  between  a  vendor  in  Massachusetts  and 
a  purchaser  in  this  state,  in  which  it  was  stipulated  that,  after 
the  goods  were  delivered  here,  the  purchaser  need  not  pay  for 
them  unless  they  suited  him;  and  the  court  held  that  the  sale 
was  not  complete  until  after  delivery  was  made  in  this  state, 
and  the  purchaser  had  an  opportunity  to  make  his  election. 
Mr.  Justice  Rice,  in  delivering  the  opinion  of  the  court,  says: 
'*  The  contract  in  this  case  was  conditional;  upon  a  condition 
precedent.  That  condition  could  not,  under  the  circumstances, 
be  determined  until  the  goods  came  to  the  defendant's  hands. 
Until  he  had  determined  whether  the  liquors  were  just  what 
he  wanted  in  all  respects,  or  had  a  reasonable  opportunity  to 
do  so,  the  contract  was  incomplete:  Crane  y.  Roberta,  6  Mo. 
419;  McCarren  v.  McHtdty^  7  Gray,  139;  Orout  v-  HiU,  4  Gray, 
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861.''  See  also  Battantyne  y.  Appletm,  82  Me.  570,  wbere  the 
general  rule  is  given,  that  where  the  buyer  is,  by  the  terms 
of  the  contract,  bound  to  do  anything  as  a  condition,  either 
precedent  or  concurrent,  on  which  the  passing  the  title  de- 
pends, the  property  will  not  pass  until  the  condition  be  ful- 
filled, even  though  the  goods  may  have  been  actually  delivered 
into  the  possession  of  the  buyer:  Hotchkiaa  v.  Hunt,  49  Me. 
213;  Suit  V.  Woodhall,  113  Mass.  391;  Weil  v.  GoWe/i,  141 
Mass.  36^,  Webber  v.  Doran,  70  Me.  140. 

2.  Nor  can  the  contract  be  upheld  as  being  a  sale  of  liquors 
in' original  packages.  The  contract,  being  conditional,  with 
the  right  in  the  purchaser  of  ten  days  in  which  to  ascertain 
whether  the  liquors  were  satisfactory  or  not,  and  if  not,  to  re- 
turn them,  must  be  construed  as  giving  the  purchaser  the 
right  of  breaking  and  examining  the  packages.  The  sale  was 
not  only  conditional,  but  was  executory  and  incomplete  until 
the  defendant  had  received,  unsealed,  and  sampled  the  goods. 
That  moment  the  sale  was  illegal  by  the  laws  of  this  state, 
and  subjected  the  vendor  to  the  penalties  provided  for  the  il- 
legal sale  of  intoxicating  liquors.  He  had  no  more  right  to 
complete  the  sale  from  such  packages,  or  to  sell  fri)m  the 
packages  after  they  were  once  unsealed  or  broken,  than  any 
other  liquor-seller,  and  neither  the  constitution  of  the  United 
States  nor  any  decision  of  the  courts  can  afford  protection  to 
him  and  shield  his  acts  from  the  penalty  for  offenders  against 
the  laws  of  our  own  state.  No  importer,  even  under  the  con- 
stitution and  decisions  of  the  courts,  is  guaranteed  the  right 
of  opening  original  packages  which  he  may  be  allowed  to  im- 
port, and  selling  the  contents  of  such  packages  either  in  gross 
or  by  piecemeal.  His  right  extends  only  to  selling  in  the 
original  packages.  This  is  the  doctrine  enunciated  not  only 
by  our  own  court  in  State  v.  RobinsoUy  49  Me.  285,  State  v. 
BlaekweUj  65  Me.  556,  and  State  ▼.  Bums,  82  Me.  558,  568, 
but  also  by  the  supreme  court  of  the  Unitad  States  in  Leiay 
Y.  Hardin,  135  U.  S.  100. 

Plaintiff  nonsuit.  ^^_ 

Ooiffuor  OF  Laws  — Lsz  Loa  Ck>irrBAonja  —Validity  and  obligation  of 
aontraot,  and  capacity  of  partiea  thereto^  are  to  be  determiued  by  the  lex  loci 
eontraetuBf  unless  there  be  something  in  the  contract  which  is  deemed  hurt- 
ful to  the  good  morals  or  injurious  to  the  right*  of  its  own  citizens  by  the 
laws  of  the  state  oroonntry  whose  courts  are  called  upon  to  enforce  the  con- 
traet  made  in  a  foreign  state  or  country:  Rtibinaon  v.  Queen^  87  Tenn.  445;  10 
Am.  St  Rep.  690;  Sondheim  t.  QiUbert.  117  Ind.  71;  10  Am.  8t  Bep.  23; 
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Flaob  whhu  Bale  n  Dbbmbd  to  bs  Compuetb:  See,  g^erally,  note  to 
Ford  ▼•  Buekey  StaU  Int.  Co.,  09  Am.  Deo.  670,  where  several  cases  are 
dtod,  inrolTtiig,  like  the  primnpsl  omm,  tHe*  qirestioa  of  a  riolatioii  of  ti&e 
li^orkwa.  Steabo  tlM  oolosfeDagMiRaMsealAT.  Fkmit^  17  ABi.8tLR«pL 
771^  M  to  wbsii  a  sals  of  Uqvonawt  0.  (X  D.  i»  held  to  betcousummated 
In  Trtdwa^  ▼.  i?Uiy»  88  Ifeb.  408.  20  Aib.  8t  .Bep.  447,  and  note,  the  same 
question  is  considered  in  connection  with  proviaious  of  the  interstate  com- 
moroe  act.  Expressed  In  the  moat  gvneral  tenna,  the  role  for  deteriuiuing 
when  the  title  to  chattels -sold  pasiosis,  tiivfr  flie  sale  is  senplAe  as  seen  as 
bslk  fsrlis»  bavei  sfisad  to  its  tsnu:  SAaMon  v.  KmoU,  2  Swaa»  358;  58 
AoL  Dae  88to  TherefoBS»  a  conditional  sair  and  delivery  passes  no  title 
until  the  condition  is  performed:  Sargmd  v.  Meieaff,  5  Gray,  306;  66  Am. 
Dec  868;  Oroeier  ▼.  Ovll^,  44  ITe.  401;  00  Am.  Dec  119;  Baiief  r. 
ffmrkp  8  Ibwa,  8il;  71  Ask  Bso.  HSL  Thns  w4isrs  tiie  tersM  of  a  sals 
of  goods  are  tbat  the  hnjer  is  to  gtw%-  notssi  for  the-  prioe,  hot  after  the 
goods  ars  delivered  to  him  ths  bojsr  refnsss  to  f^ro  the  notes,  there  is  only 
an  agreement  to  sell  which  is  not  perfected:  MtUhker  v.  Erdmann^  103  N.  OL 
27.  So  where  there  is  a  ih^ment  of  machinery  to  a  purchaser,  with  tho  no^ 
derstaadnig  that  ho  is  to  lest  the-  anehtasry,  and  if  it-  is  found  satisfactory, 
to  pay  part  of  tin  ptiovis  cash,  aDdsBreooto  fans  m>tss  fer  tbarsst,  and  the 
purchaser  refuses  to  test  tfaamaohineiy^  and  fails  to  make  the  cash  payment, 
there  is  no  executed  contract  of  sale,  although  the  property  has  reached  the 
purchaser:  Hall  S  Brown  Mfg,  Co.  ▼.  Brown^  8^  Tex.  460.  So  where  goods 
ars  receiwd  merely  for  exauiiDstion,  tkerv  is  do  acceptance;  See  <3ases  cited 
in  tiis  note  to  SMiadkr  ▼.  Mommm,  48  Am.  Boo.  38i«  Compare  Pimtm  n 
Orooko,  lift  V.  T.  630|  lA  Am.  St  Be^-SftL 
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Halioioub  Paoraounoif  —  Bvidbkob.  —  In  an  notion  for  malicious  prose, 
cution  for  blackmail  in  ssuding  a  letter  to  the  defendant,  threatening 
him,  as  a  physician,  with  an  action  for  malpractice  while  treating  the 
plaintiff  the  dofendanl  is  not  saiitled,  as  svidsnss  of  prohaUe  saose,  to 
introduoo  testimony  tending  to  prore  ths4  his  treatnuot  sf  tiio  plaintiff 
was  proCsasionailj  sorrsct  and  skillfuL 

li^Licnous  Prosbcution. — Ths  fact  that  the  oomplaaat  against  defendant 
charged  no  legal  offense  does  not  constitute  any  defense  to  an  action  for 
malicious  prosecution,  if  such  complaint  was  an  sAvrt  to  charge  a  fslouy, 
and  ths  accused  was  arrested  and  tried  in  the  same  manner  he  would 
have  bsen  if  a  stristly  legal  pposssdiag  had  bssn  insliinted. 

Haliowus  Prosboution  —  PBontnas  GAum  —  CsmranL.  Ain»  AnvKBi  m 
A  Trial  Justioi  in  favor  of  tiVB  iastitnttoo  of  a  crinsiDak  piosaontiun, 
given  upon  a  full  and  fairstatemoatoC  ths  facts  hgr^tba  complainant,  oan- 
not  exonerate  him  from  responsilniitjrastaROiild  tiwtadyisa  of  i 
of  law  under  ths  saoss  ciroamstanoss» 
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WuwM^  King^  and  Peteri,  for  the  plaintiff. 

W.  H.  Fogletf  and  Deasy  and  Higgins^  for  the  defendant 

Pbtbbs,  0.  J*  It  mppcexB  from  tha  testimony  that  in  April, 
1889,  tiie  plaintiff  rwseived  an  injury  upon  hit  eyes  through  a 
premature  eacplosion  of  roek  in  a  granite  quarry;  that  he  first 
came  under  the  professional  treatment  of  the  defendant,  a 
practicing  phyndan  and  Burgeon;  that  fape  afterwards  visited 
am  eye  and  ear  infirmary  in  Portland,  receiving  treatment 
there;  and  that  the  final  result  to  htm  was  total  blindness. 

Or.  December  8, 1889,  he  sent  the  defendant  this  communi- 
cation: — 
**  Dr.  Primk. 

**D6ar  Sir, — I  will  drop  you  a  few  lines  to  let  you  know 
through  your  co-treatmenrt  of  my  ciwe  T  have  lost  the  use  of 
my  eyes  by  not  having  the  rock  taken  out  of  them  in  the  first 
of  my  blowing  up.  The  rock  was  not  taken  out  until  I  got  to 
the  hospitayle  then  my  eye  all  ran  out.  Tou  had  me  on  the 
island  and  ran  up  a  big  bill.  I  heard  you  charged  me  $26 
for  what  time  I  was  there  and  did  not  help  me  any.  I  have  a 
chance  to  sue  you  for  damages.  I  have  seen  a  lawyer  and  so 
I  notify  you,  if  I  don't  receive  an  answer  soon.  I  would  like 
an  answer  as  soon  as  possible. 

•*  And  oblige,  Timothy  Finn, 

"  East  Surry,  Maine." 

On  the  seventh  day  of  the  same  mouth,  the  defendant  pro- 
cured a  warrant  against  the  plaintiff,  signed  by  Trial  Justice 
P.  H.  Mills,  in  pursurance  of  a  complaint,  signed  and  sworn 
to  by  the  defendant,  the  charge  in  which  is  as  follows:  — 

**  Edward  A.  Prink,  of  Deer  Isle,  in  the  county  of  Hancock 
and  state  of  Maine,  in  behalf  of  said  state,  on  oath,  complains 
that  Timothy  Finn,  of  East  Surry,  in  tho  county  of  Hancock, 
state  of  Maine,  did,  on  the  third  day  of  December,  A.  D.  1889, 
write  over  his  own  signature  a  certain  libelous,  slanderous, 
threatening  letter  directed  to  Dr.  Frink,  of  Deer  Isle,  in  said 
county,  for  the  purpose  of  extorting  money  from  the  said  com- 
plainant, which  letter  came  duly  into  the  hands  of  the  said 
complainant  through  the  United  States  mail,  as  he  affirms,  for 
the  purpose  of  blackmail,  against  the  peace  of  the  state,  and 
x^ontrary  to  the  form  of  the  statute  in  such  case  made  and 
provided." 

The  case  was  tried  before  Trial  Justice  S.  G.  Haskell,  who 

Digitized  by  LjOOQIC 


S80  FiNH  V.  Fbink.  [Mainei 

qnashed  the  complaint  as  defective.  Thereupon  a  new  com- 
plaint was  sworn  to  before  the  last-named  justice,  made  in 
stricter  form,  setting  out  the  letter  in  full,  and  alleging  an  at- 
tempt by  the  letter  to  extort  money  as  blackmail.  On  a 
warrant  issued  on  this  complaint,  the  plaintiff  was  arrested, 
carried  before  a  third  trial  justice,  tried  on  a  plea  of  not 
guilty,  and  discharged. 

Soon  afterwards  the  plaintiff  brought  the  present  action  for 
malicious  prosecution,  and  in  the  trial  of  the  action  several 
questions  arose,  which  are  presented  to  us  by  the  defendant's 
bill  of  exceptions. 

As  affecting  the  question  of  probable  cause,  the  defendant 
offered  to  show,  but  was  not  permitted  to  do  so,  that  his  treat- 
ment of  the  plaintiff's  injury  was  professionally  correct  and 
skillful.  This  ruling  was  right.  There  was  no  issue  calling 
for  such  evidence,  nor  any  assertion  or  presumption  that  the 
treatment  was  not  skillful.  The  introduction  of  such  evidence 
would  have  diverted  the  attention  of  the  jury  from  the  true 
issue,  and  possibly  brought  into  the  trial  a  protracted  and 
useless  collateral  controversy.  To  be  sure,  the  plaintiff's 
opinion  of  the  treatment  is  implied  by  his  letter,  and  the 
opinion  of  the  defendant  is  implied  by  his  conduct,  —  a  mat- 
ter of  opinion  against  opinion  merely. 

The  defendant  contended  at  the  trial  that  there  could  be  no 
recovery  against  him  on  the  count  in  the  declaration  which 
alleges  a  malicious  prosecution  by  means  of  the  first  com- 
plaint against  the  plaintiff,  because  that  complaint  charges 
no  legal  offense.  The  same  objection  was  urged  at  the  argu- 
ment in  this  court  against  all  the  counts  in  the  writ.  The 
idea  of  the  defense  is,  that  an  insufficient  complaint  is  no 
complaint,  an  illegal  prosecution  no  prosecution.  The  first 
complaint  affirms  that  a  libelous  letter  was  sent  to  the  com- 
plainant for  the  purpose  of  extorting  money  by  blackmail.  It 
undertook  to  charge  a  felony.  The  plaintiff  was  arrested  and 
tried  in  the  same  manner  he  would  have  been  if  a  strictly 
legal  proceeding  had  been  instituted.  In  a  technical  sense, 
no  crime  was  charged,  but  one  was  sufficiently  stated  to  entitle 
the  proceedings  to  be  called  a  prosecution.  It  was  deemed 
sufficient  by  the  complainant  and  the  magistrate,  and  would 
have  seemed  to  be  so,  perhaps,  to  most  men.  It  was  hurtful 
to  the  plaintiff  in  the  extreme.  It  was  none  the  less  a  prose- 
cution because  defended  on  the  law  and  not  on  the  facL  The 
defendant  is  estopped  to  deny  that  it  was  a  legal  prosecution. 
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excepting  go  far  a,8  its  illegality  may  affect  the  question  of 
damages.  The  reason  of  the  tiding  is  so  strong  we  do  not  feel 
it  necessary  to  invoke  the  aid  of  any  authorities  on  the  ques- 
tion. 

The  counsel  for  defendant  requested  the  judge  presiding  to 
instruct  the  jury  that  "if  the  defendant,  in  applying  to  the 
trial  justices  for  the  warrants  against  the  plaintiff,  made  to 
the  justices  true  statements  of  the  facts  of  the  case,  this  action 
cannot  be  maintained."  The  only  fact  in  the  case  to  be  sub- 
mitted to  the  trial  justices  was  the  reception  of  the  letter.  If 
no  more  than  that  had  been  done,  there  would  be  no  cause  of 
action  against  the  defendant.  It  is  not  generally  actionable 
to  tell  the  truth.  If  it  were  so,  witnesses  would  not  be  pro- 
tected for  their  testimony  anywhere.  This  principle  lies  at 
the  foundation  of  many  of  the  cases  cited  for  the  defense,  to 
the  effect  that  a  person  who  testifies  truly  before  a  magis- 
trate, grand  jury,  or  court  cannot  be  held  answerable  for  what 
others  do  upon  the  strength  of  his  testimony. 

But  the  defendant  did  more  than  merely  to  report  the  letter 
to  the  magistrate.  He  signed  and  made  oath  to  the  complaint. 
That  was  his  own  responsibility.  The  magistrate  could  not 
require  him  to  do  so,  nor  do  the  act  in  his  behalf.  The  most 
the  magistrate  could  do  for  hjm  would  be  to  advise  that  a  com- 
plaint be  made.  The  requested  instruction,  if  taken  literally, 
was  prdperly  refused,  because  the  facts  confessedly  did  not  sup- 
port it 

If,  however,  it  was  sought,  as  we  have  no  doubt  it  was,  to 
obtain  a  ruling  from  the  court,  that  counsel  and  advice  from 
a  trial  justice  in  favor  of  the  institution  of  a  criminal  prose- 
cution, given  upon  a  full,  fair,  and  truthful  statement  oMhe 
facts  by  the  complainant,  would  exonerate  a  complainanfTfrom 
responsibility  to  the  same  extent  and  with  the  same  effect  as 
would  follow  had  the  advice  been  given  by  a  counselor  at  law 
under  the  same  circumstances,  then,  too,  the  ruling  was  right. 
Magistrates  are  not  counselors.  It  is  not  a  privileged  duty  of 
magistrates  to  advise.  We  know  that  trial  jtistices  are  not 
learned  in  the  law,  nor  safe  advisers  on  important  legal  ques- 
tions. Of  this  there  can  be  no  better  evidence  than  these 
very  complaints  and  warrants  which  are  the  foundation  of  this 
case;  and,  still,  the  persons  who  acted  as  magistrates  in  these 
proceedings  are  known  to  the  court  as  intelligent  and  influen- 
tial men  in  the  community  where  they  live. 

Two  things  are  to  be  investigated  preliminarily  to  the  com- 
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menoement  of  a  criminal  prosecution:  the  facts  and  the  law. 
Probable  cause  depends  upon  both.  A  complainant  may  know 
the  faote,  but  not  the  law.  He  may  obtain  advice  upon  the 
latter  of  one  learned  in  the  law,  and  be  protected  though  a  mis- 
take be  made  by  the  legal  adviser.  If  a  complainant  sees  fit 
to  proceed  without  advice  from  such  a  source,  he  assumes  the 
responsibility  himself.  We  thiuk  it  would  be  injudicious  to 
allow  any  extension  of  the  doctrine  that  legal  advice  under 
certain  conditions  may  constitute  probable  cause  or  excuse 
the  want  of  it.  The  tendency  is  rather  in  the  opposite  direct 
tion:  See  Olmstead  v.  Partridge^  16  Gray,  381, 
Exceptions  overruled.        ^___ 

Malicious  PaoBiounov  on  KoH-OBimn al  Ghaboi.  —  The  amsl  ta4 

irapriaonment  of  a  paraon  on  a  charge  which  does  aot  flonttitute  a  crime  m 
not  a  cause  of  action  for  malioioaa  prosecution:  Krauae  r.  Spiegel,  04  OaL  370; 
28  Am.  St  Rep.  1S7,  and  note.  An  action  for  maliciouB  prosecution  cannot 
be  sustained,  where,  because  of  a  fatal  defect  in  the  warrant,  the  alleged 
prosecution  had  no  legal  existence:  Cockfield  ▼.  Braveboy,  2  McMnll.  270; 
30  Am.  Dee.  123.  See  note  to  AnteUff  ▼.  June^  21  Am.  St.  Bep.  M6,  ae  to 
what  is  necessary  to  sustain  an  action  for  malicious  prosecution.  See  also 
note  to  Eoe$  v.  Hixon,  2G  Am.  St  Rep.  128. 

Malicious  Pboseoution— PfiOBABLx  Gaubx— Advioi  ot  Maqistbatb. 
—  If  the  proseontor,  before  instituting  a  prosecution,  fully  and  fairly  stated 
the  facte  and  circumstances  to  a  justice  of  the  peace,  and  was  advised  by  him 
that  they  constituted  a  reasonable  cause  for  the  arrest  of  the  plainti^  and 
he  acted  in  good  faith  under  such  advice,  it  has  been  held  that  no  action  can 
be  sustained  for  the  prosecution:  Ball  v.  Rawlee,  93  Gal.  222;  27  Am.  St. 
Rep.  174;  but  this  is  clearly  contrary  to  the  weight  of  authority  on  the  sub- 
ject: See  note  to  Rose  r.  Biaoon,  26  Am.  St  Rep.  146.  The  finding  of  a  oom- 
raitting  magistrate  that  an  offense  has  been  committed,  and  that  there  ia 
probable  cause  to  believe  that  the  defendant  is  guilty  thereof,  is  only  prima 
fade  evidence  of  probable  causey  in  an  action  for  malicious  prosecution 
brought  by  such  defendant  against  the  complaining  witness:  Rose  v.  Hixon, 
46  Kan.  650;  26  Am.  St  Rep.  123,  and  note  140.  See  pino  Ooonep  ▼.  Cfhaee^ 
Si  Mich.  203,  in  which  this  snbjeet  ii  discussed,  and  in  which  an  instmotion 
to  the  jury  that  they  might  take  into  account  whether  the  defendant  paid  the 
magistrate,  who  was  also  a  lawyer^  for  his  advice  as  oounsel  was  held  oorreot 
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Bbbokgnrtdgib  V.  Jjemva. 

(84  tf  AXKi,  -849:] 

Bnt>mL.— On  Woo  Bvava  a  Fafkk  iv  Blawk,  av»  Itmamn  It  n> 
SB  Aanrlor  WHinMsoail  .pnrpotOT,  gim  him  apparent  aothority  (o  «se 
it^  and  k  tbarefore .  bound  by  a  promiuory  note  which  the  agent  writet 
OTer  enoh  ngnatnre,  though  what  the  principal  inteuded  should  be  writ- 
ten was  an  order  on  a  savings  bank  in  which  he  had  funds. 

NsaoTiABLS  Ihstrumbnts.  —  An  Aooommodatiom  Indorssb  of  a  promissory 
note  who,  after  it  is  dishonored,  takes  it  up  or  otherwise  acquires  title 
to  it  holdiitwtth'tha  same  rights  as  were  held  by  the  original  payees 
and  cannot^  on  the  ground  that  it  was  partly  paid  by  the  discharge  of 
his  own  demand  to  the  holder  of  the  note,  be  afleoted  by  any  equitable 
defense  whioh  oould  not  have  been  asserted  against  the  latter. 

NiooTiABLS  Instbumemts.  — KoTiCB  07  FfiAUD  in  the  origin  of  a  negotia- 
ble instmment  is  not  inferable  from  negiigenoe  on  the  part  of  the  holder, 
nor  beeame  faote  existed  whiefa  ooglit  to  bave  pat  him,  m  a  prodenl 
man,  on  bis  guard. 

Action  on  a  promissory  note  purporting  to  be  made  by 
Mary  A.  Lewis  and  witnessed  by  her  daughter,  payable  to 
the  (frdtfr  of  John  S.  Morse  and  indorsed  by  the  latter,  and 
also  by  the  plaintiff,  Breckenridge.  The  defendant  contended 
that  the  note  was  a  forgery,  and  was  written  over  her  signa- 
ture, by  Morse,  without  her  knowledge  or  authority.  Part  of 
the  evidence  on  behalf  of  plaintiff  tended  to  show  that  the 
note  was  given  by  the  defendant  to  Morse  in  settlement  of  an 
account,  but  this  evidence  was  contradicted  by  witnesses  on 
the  part  of  the  defendant.  Morse  had  acted  as  agent  of  the 
defendant,  and  the  evidence  tended  to  show  that  she  had  in- 
trusted him  with  blank  pieces  of  paper,  signed  by  her  and 
witnessed  by  her  daughter,  to  enable  him  to  draw  money  from 
a  savings  bank;  that  he  presented  to  plaintiff  the  note  in  suit, 
and  requested  him  to  get  it  discounted  to  provide  funds  with 
which  to  pay  drafts  which  defendant  might  draw  on  him 
while  in  Europe;  that  plaintiff  was  unable  to  procure  any  one 
to  discount  the  note  until  he  also  wrote  his  name  on  the  back 
as  indorsee;  that  he  finally  indorsed  it  without  any  compen- 
sation, and  t9  enable  Morse  to  obtain  money  from  one  Fran- 
cis; that  after  the  note  became  due,  plaintiff  paid  Fr^ancis  the 
amount  thereof,  first  deducting  an  indebtedness  due  to  him 
from  Francis.  The  defendant  requested  instructions  to  the 
Jury  to  the  effect  that  if  Morse  filled  in  the  blank  paper  bear- 
ing the  signature  of  the  defendant,  and  given  to  him  to  draw 
money  from  the  savings  bank,  by  writing  over  such  sigtiature 
the  note  sued  upon  without  the  knowledge  or  consent  of  the 
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defendant,  and  without  her  fault,  plaintiff  could  not  recover, 
and  that  if  plaintiff  indorsed  the  note  for  the  benefit  of  Morse, 
and  not  of  defendant,  and  did  not  pay  it  until  three  months 
after  it  fell  due,  he  was  not  a  bona  fide  purchaser,  and  the  de- 
fense roight  be  made  against  him  that  the  note  was  obtained 
by  fraud  and  without  consideration.  Both  requests  were  re- 
fused.   Verdict  and  judgment  for  the  plaintiff. 

F.  V.  Chase,  for  the  plaintiff. 

Edward  Avery  and  A.  A.  Strout,  for  the  defendant 

Haskell,  J.  The  plaintiff  indorsed  the  defendant's  prom- 
issory note  for  the  accommodation  of  one  Morse,  the  payee, 
who  then  negotiated  the  same,  and,  when  it  fell  due,  the  plain- 
tiff paid  it,  and  now  sues  to  recover  the  amount  of  the  note  from 
the  defendant. 

1.  The  signature  of  defendant  to  the  note  was  claimed  to  be 
a  forgery.    The  court  ruled  that  a  defense. 

2.  The  note  was  claimed  to  have  been  fraudulently  written 
by  the  payee,  Morse,  over  the  defendant's  name,  signed  on 
blank  paper,  to  enable  Morse  to  write  an  order  on  a  savings 
bank,  where  defendant  had  funds,  as  the  necessities  of  her 
business  intrusted  to  Morse  might  require;  and  the  court  ruled 
that  contention  no  defense. 

It  is  contended  that  defendant's  negligence  in  the  premises 
should  have  been  submitted  to  the  jury;  but  that  was  not  ne- 
cessary, inasmuch  as  the  question  of  negligence,  as  matter  of 
fact,  need  not  be  considered  an  element,  required  to  charge  the 
defendant  under  the  facts  of  this  case.  The  payee  of  the  note, 
Morse,  was  intrusted  with  defendant's  name  in  blank,  to  draw 
funds  necessary  to  meet  the  calls  of  her  business,  intrusted  to 
the  care  of  her  agent,  Morse.  He  was  authorized  to  write  an 
order  above  defendant's  signature,  but  instead  of  so  doing,  he 
wrote  a  promissory  note,  and  obtained  the  amount  of  it  from  a 
stranger.  He  fraudulently  used  his  apparent  authority  for  his 
own  gain  instead  of  his  principal's.  His  relation  to  his  prin- 
cipal is  the  same  as  if  he  had  procured  the  money  on  an  order 
that  he  was  authorized  to  write,  and  then  embezzled  it  The 
defendant  may  be  held  under  the  plain  rules  of  agency.  By 
intrusting  her  signature  to  her  agent  for  use,  the  defendarit 
gave  him  an  apparent  authority  to  use  it  in  the  manner  lie 
did.  The  limited  authority,  only  known  to  then}8olves,  can- 
not be  held  to  reach  strangers,  who  neither  knew  nor  had 
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means  of  knowing  of  that  secret  limitation.  The  note,  when 
presented  for  discount,  gave  no  suggestion  of  infirmity.  The 
signature  was  genuine,  and,  apparently,  the  payee,  defendant** 
agent,  who  indorsed  it,  had  authority  to  negotiate  it.  It  was 
apparently  the  defendant's  genuine  promise,  and  she,  by  in- 
trusting her  name  to  her  agent  for  commercial  purposes,  held 
him  out  as  an  agent  with  general  powers  in  relation  to  it.  She 
clothed  him  with  apparent  authority,  and  cannot  now  deny  it, 
to  the  loss  of  any  person  who  innocently  relied  upon  it  It  is 
better  that  she  bear  the  consequences  of  misplaced  confidence 
than  that  an  equally  innocent  person  shall  suffer.  She  selected 
the  agent;  the  plaintiff  did  not.  The  apparent  authority  of 
the  agent  makes  his  act  her  own,  in  this  case,  as  effectually 
as  if  her  authority  had  been  real.  That  is  the  doctrine  of 
Young  y.  Orote^  4  Bing.  263,  and  of  Putnam  v.  Sullivan,  4  Mass. 
46, 8  Am.  Deo.  206,  cited  with  approval  in  Wade  v.  Withington^ 
1  Allen,  662,  and  in  Greenfield  Sav.  Bank  v.  Stowell,  123  Mass. 
198. 199, 26  Am.  Rep.  67,  where  all  the  cases,  both  English  and 
American,  are  reviewed.  See  also  Redlon  v.  Churchill,  73  Ma. 
146;  40  Am.  Rep.  845. 

The  same  doctrine  is  held  in  Earl  of  Sheffield's  Case,  L.  R. 
13  App.  G.  383  (1888).  The  earl  authorized  his  agent  to  pro- 
cure a  loan  for  a  limited  amount,  and  transferred  to  him  ia 
blank  certain  stocks,  and  delivered  to  him  certain  bonds- 
for  the  purpose.  The  agent  procured  the  loan,  and  delivered 
the  securities  to  a  broker,  who  in  turn  pledged  them  for  his 
entire  indebtedness  to  certain  banks.  The  earl  sought  to  re- 
deem; but  the  banks  (the  broker  being  insolvent)  refused  liim^ 
relying  upon  their  legal  title  to  the  securities.  At  the  first 
trial,  redemption  was  denied,  upon  the  ground  that  the  agent 
was  master  of  the  stocks,  and  had  actual  authority  to  convey 
them.  On  appeal,  it  was  held  that  the  agent  had  not  actual 
authority  to  dispose  of  the  stocks  as  he  pleased;  that  his  ac- 
tual authority  was  limited  to  the  amount  of  the  loan  authorized, 
but  that  the  banks  became  owners  of  the  stocks  and  bonds* 
having  acquired  the  legal  title,  without  notice  of  infirmity, 
through  an  agent  who  apparently  had  full  authority  to  give 
it.  On  final  appeal,  the  lords  approved  the  doctrine  of  the 
court  of  appeals,  that  if  the  banks,  as  purchasers  of  the  stocks, 
took  the  legal  title  from  an  agent  having  apparent  anthori^ 
to  give  it,  without  notice  of  his  actual  limited  authority,  such 
title  would  become  absolute,  but  reversed  the  judgment  of  the 
court  of  appeals,  for  the  reason  that  the  banks  had  actual  ne- 
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ttee  of  Urn  Kmitod  aotbovity  of  the  broker  aww  the  tftoeks,  and 
allowed  the  ^eari  to>  Ndeem.  8e9  aieo  JdMtnual  BanA  ▼*  Cudy, 
L.  R.  16  Apik  a  267. 

It  is  the  emne  doetrme.beld  where  ihe^  ^gmdareis  placed 
to  a  blank  inetrnment  toibefllled  fay  the  pereon  intrusted  wilii 
it,  only  the  blank  is  a  patent  limlttttion  efibe^aganfa  axrtfaor- 
itf.  He  ni^  fill  the  bhmk  es  may  eaKliim 'beet,  and 'the 
principal  will  be  hetd.  The  blank  ferm  camee  iritti  ft  an 
implied  antfaority  to  complete  it^  butnotio  alter  it:  RmsM  v. 
Lanfiiaffe,  2  Dong.  514;  ViohU  f.  Aiften,  5  Omneh,  142j  BanI; 
of  PUtOnvrgh  y.  Neal^  32  How.  96;  AndroKoggin.Bant  ▼.  Rftm- 
bM,  10  Oasfa.  873;  Angle  v.  fhnhumtmn  M.  .L.  /tie.  Co.,  92 
U.  8.  380;  AbboU  w.  J9Me,  62  Me.  194;  16  Am.  Rep.  427;  ap- 
proved in  KelUggy.Cmftis^  86  Me.  61. 

8.  It  is  denied  that  the^iHaintifF  ie^  6em  jfiatf^hofder  <tfthe 
nete,  eo  that  eqnitable  defenses  mn«t  be  'sbut  ont  That'  qoee- 
tion  wae  submitted  to  the  jury  nader  inetrinytions,  in  sub- 
stance:— 

«.  If  plaintiff  wrote  hie  irnme  upon  thenete,' before  maturity, 
under  the  name  of  the  payee,  and  for  his  accemmoda'tion,  with- 
out  notice  of  any  infirmity  in 'the  note,  and  paid  tbenNrme  in 
the  hands  of  an  innocent  holder  at  maturity,  he  iwaynacover 
of  the  defendant  the  contente  of  the  note,  eten  if  the  plaintiff 
paid  the  note  partly  by  the  discharge  of  his  own  debt' to  the 
holder,  and  partly  by  his  own  note  *given  fbr  the  balanice. 

When  the  plaintiff  indorsed  the  note  for  the  accommodation 
of  the  payee,  he  became  liable  thereon,  subject  to  mercantile 
usage,  and  held  the  same  relation  to  the  muker  as  if  he  had 
discounted  the  note  himself,  instead  of  indorsing  it.  The 
payee  received  the  money  on  thettote  from  the  holder,  to  whom 
the  plaintiff  became  contingently  liable  for  its  payment;  and 
when  the  plaintiff  became  absolutely  liable  to  pay  the  note,  and 
did  pay  it,  the  promise  of  the  maker,  negotiable  in!  form,  trans- 
ferred by  the  payee*8  indorsement,  ran  to  him;  and  it  could 
make  no  difference  to  the  maker  by  what  means  or  for  what 
consideration  the  plaintiff  gained  title  to  the  note.  He  then 
held  it  with  the  same  rights  in  regard  to  it  as  if  he  bad  given 
the  payee  the  money  on  the.note,  instead  of  aa accommodation 
indorsement,  that  afterwards  compelled  the  payment  of  mioney, 
or  an  equivalent  agreed  to  between  him  and  the  holder,  to 
whom  it  had  been  negotiated:  Green  ▼.  /aciaon,  15  Me.  136; 
BeOonv.  JfeiTeiM^  M  Me.  510;  Robetls  t.  Lane,  64  Me.  108; 
16  Am.  Rap.  242;  Barrker  t.  Parker,  10  Oray,  389.    *'  A  pre- 
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ezifttiDg  debt  oonBtiiuteAAYalaable  caivaideratian.ixi'U)&  trans- 
fer of  Degoixabl^  paper  ":  Leeyf.  Kimbidlj  46  Me<  174;  Nart&n 
T.  Wdite-,  90  Me.  176;  Sowm  t.  Smyth,  1%  Me.  177;  88  Am. 
Dec.  650;  Swiji  v.  Ty^on,  16  P6t.  I;  Blanchard  v.  Stevens,  8 
Coalu  162;  6Q  Aisu  Dec  728..  B;  bia  iDdoraemeni^.the  plain- 
tiff engaged  tfaftti  th«  note  afaovld  to.paidiaooerdin^  to  its 
tenor.  He'engaged  that  it  wcmt  geiraihe*,  and  'tife-iegnd* obliga- 
tion that  it  purported  to  be:  Furgerson  v.  Staj^eSy  82' Mt  159; 
17  AoK  St^ep.  470;  andit  isould  be  absurd. torsay  that«wben 
he  met  hJa  indoraenent  ta  the  satiefiEbotiiia  ol  -tibe}  holder,,  be 
oonld'oot'soe  the  maken 

b.  It  ia  a  question  of  fact  ir liether  the  {flaiotiff,  when  Ue  to6k 
the  note,  had  knowledge  of  its  fraudulent  origin.  **  Mere  neg- 
ligence on-  hia  part  ia  not  sufficient  to 'sbow- it;  nor  is  itrsuf- 
fioient  if  the  facta:aresiniplyienengfa  topata  pimdentanaa  on 
his  guard'.  II  must  appear  that  the  plaintiff' had  knowled|;e 
of  the  fraudulent  inception  of  the  note.*^ 

Exception  to  this  instruction  is  not  pressed  by  briefs  of 
counsel.  It  seems  to  be  in  aoeord  with  the  rule  laid  down  in 
FarreU  v.  Lovett,  68  Me.  326,  28  Am.  Rep.  59,  and  approved 
in  KeUogg  v.  Curtis,  69  Me.  212;  81  Am.. Rep.  278.  Applying 
this  rule  to  the  evidence,  it  cannot'  be  said  that  the  plaintiff 
had  knowledge  of  the  fraudulent  inception  of  the  note. 

Motion,  and  exceptions  overruled. 


Kom  BxicuTBD  15  Blank:  See  note  to  SpUlar'T^  .J<tmt$f  2  Anu  Rep. 
34a  The  mlfl  ie,  tfaatta  park^ "^hc^ >>BO"^i^ b^'^'^  P<>P^>'  mmkm  the  .hoMwrhii 
agenti  linoe  <the  hleak  Mgoatan  opafafees >as  «.  gentnl.leMer'of *  ored4<:  which 
avthoriias aay 'pmrtf  to ^p^ievitdfrneintnutedftofiU it-np a»h».choenMc  Davi$ 
n  Lff,  SSMiflB.  Bd6;<0^Jkm.  Deo..2ft7r  imdndk»;.comtpsig^Ab6aitfi.  Rom,  62 
Ma.  194;  ISiAm.  Bep;  427;  and  DDtecta'^coM  ▼.  Herring,  li  Am.  8lL  Rep. 
816).  As  to  the  liahility  'whick  msy  eriae  from  taaving  hkntoaiin  oemnieroial 
paper  which  permit  frandnlent  altenMfcioimte'bemadav  «m  Kortifcew,  Kw 
nutuU,  4  Am.  St  Rep.  25,  26,  aad  note;  Bwrowa  v.  Klunk,  70  Md.  451;  14 
Am.  St  Rep.  871.  Bat  although  tbeiadomqg'ov  eiguin^  ol  a  blaak  imte  or 
draft,  and  intrusting  it  to  another  that  he  may  raise  money  on  it,  anthorizes 
him  to  fill  any  and  all  blanks  that' are^neoeasarj 'and  proper  to  >itMilfe 'tile  in- 
stmmeajb  a  per(eot  and  complete  promiasory  note  or  bill  of  exchange,  it  will 
not  anthorize  insertion  of  dame  wholly  unnecessary  for  the  parpoee:-  ff6iUiHd 
r.  Hatch,  11  Ibd.  497;  71  Am.  Dee;  9SRi 

MvBonaB&a  IksmuMsim*  —  Qoet  wha  takes  negotfablle  papet  b4f6re 
matnritg^t  wHfaoatAoticB,,  and  in«faaolate  payroeab  of.an;aatecadai)t  deiit  .is 
regarded  as  atona^SEfeporchaaer,  entitled  to  eaforoe  payment,  without  regard 
to  the  defensea  that  may  exist  between  other  parties  to  the  paper:  Tabor  ▼. 
M&rchanit*  Nat.  Bhnk,  48  Ark.  49t;  3  Atn.  St.  R^px  24^;  mnfmrdn  V. 
Barber,  Oi^Mb.  001;  9  Am;  Sbl  Rep.  WS^  Oonti-aiin  Mitustigpie  BeatJtitM 
NoL  BmtA.T.  /8^aiik<«|,G3:Mi4s..4Tl»}'14iAm..8l&  Bap.  %1Q*. 
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Nrootiabli  Instruments  —  Fraud,  Kotios  of.  —  The  law  looks  with 
faror  opon  the  holder  of  negotiable  paper,  and  reqniree  very  cogent  evidence 
!•  convict  him  of  bad  faith:  New  Orleans  etc  Oo,  r,  TempUian,  20  La.  Ann. 
141;  96  Am.  Dea  385.  Nothing  short  of  actual  bad  faith  or  notice  thereof 
will  enable  the  maker  or  indoiser  of  negotiable  paper  to  defeat  an  action 
tbereooy  brought  by  one  who  is  apparently  a  regular  indorsee  or  holder:  Ciiif 
Btmk  ▼.  Perhme,  29  N.  T.  664|  88  Am.  Dec.  882.  The  question  of  fraud  or 
bad  faith  oo  part  of  holder  of  noto  is  to  be  determined  from  all  the  facts  attend* 
ing  its  purchase  by  him,  without  reference  to  the  supposed  or  assumed  conduol 
el  others  if  situated  as  he  was:  WU&tme  v.  HutUingUm,  68  Md.  590;  6  Am. 
St  Rep.  477.  It  is  not  enough  to  defeat  the  recovery  of  a  bonaJkU  holder, 
to  show  that  he  took  it  under  circumstances  that  might  tend  to  excite  sna* 
picion:  FarrtU  v.  LoveU,  68  Me.  326;  28  Am.  Rep.  59.  In  New  York  tho 
flulo  is  settled  that  when  the  maker  of  a  negotiable  note  shows  that  it  has 
been  obtained  from  him  by  fraud  or  duress,  a  subsequent' holder,  before  ho 
oan  recover  on  it,  must  show  that  he  is  a  bona  fdt  holder,  and  he  does  not 
satisfy  this  requirement  by  showing  that  he  paid  value  for  the  note,  bnt 
OMiat  go  further,  and  show  that  he  had  no  knowledge  or  notice  of  the  fraud 
with  which  the  instrument  was  tainted  from  it^  origin:  Ywbwrgh  v.  Ditfa^ 
49r/.  119  N.  T.  857;  16  Am.  St  Rep.  836. 


Mann  v.  Jackson, 

[84  Mains,  400.] 

Marbiaob,  Conditions  in  Restraint  or.  —  There  is  a  distinction  between 
conditions  in  restraint  of  marriage  annexed  to  testamentary  dispositions, 
and  restraints  on  marriage  contained  in  the  very  terms  of  the  limitation 
of  the  estate  given. 

Marriaor,  Restraint  or  —  A  Dbvisr  of  his  home  to  the  testator's  daugh- 
ter for  her  natural  life,  unless  she  shall  be  married,  in  which  case  her 
life  estate  shall  cease,  if  the  apparent  purpose  of  the  will  appears  not  to 
be  to  restrain  her  from  marriage,  but  merely  to  give  her  the  use  of  a 
house  until,  from  her  marriage,  she  will  probably  have  a  home  otherwise 
provided  for  her,  is  not  against  public  policy,  and  on  the  marriage  of  tho 
daughter,  her  life  estate  terminates. 

A.  W.  Paine,  for  the  plaintiffs. 

C.  H.  BarUett^  for  the  defendant 

Whttehouse,  J.  Tliifl  is  a  bill  in  equity,  brought  for  the  pur- 
pose of  obtaining  a  judicial  construction  of  the  following  will: 
^  L  I  will  that  the  money  which  may  come  from  the  policy 
of  insurance  which  I  hold  on  my  own  life  be  appropriated  to 
the  payment  and  discharge  of  any  and  all  mortgages  then 
existing  on  my  homestead  house  and  lot  on  Cedar  IStreet,  in 
•aid  Bangor,  so  that  said  homestead  may  be  free  from  all  en- 
cumbrances, and  any  balance  to  be  applied  to  pay  any  taxes 
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then  due  or  unpaid  oq  said  homestead,  and  any  balance  to 
go  with  my  other  estate.  2.  My  said  homestead  house  and 
lot  aforesaid  I  give  and  devise  to  my  unmarried  daughter, 
Helen  S.  Mann,  for  and  during  her  natural  life,  unless  she 
shall  be  married,  in  which  case  her  life  estate  shall  cease. 
So  long  as  she  shall  live  and  remain  unmarried,  she  is  to  have 
the  exclusive  right  of  occupation,  use,  and  enjoyment  of  said 
homestead,  but  subject  to  the  duty  of  keeping  it  in  good  re- 
pair at  her  expense,  and  paying  all  taxes  and  keeping  the 
property  well  insured.  If  all  parties  interested  see  fit  to  sell 
the  property,  they  may  do  so,  in  which  case  said  Helen  is  to 
receive  the  net  incOme  from  the  proceeds  of  sale,  the  same  to 
be  well  invested  for  that  purpose,  and  if  the  buildings,  are 
burned  in  whole  or  part,  the  insurance  money  shall  be  applied 
to  repair  or  rebuild,  unless  all  agree  to  a  different  appropria- 
tion of  the  money,  viz.,  all  parties  interested.  8.  All  other 
estate,  real  and  personal,  of  all  kinds  which  I  may  own  or 
possess  at  death,  including  the  remainder  of  my  homestead, 
house  and  lot  aforesaid,  my  farm  on  the  Odlin  road,  so  called, 
and  all  other  property,  I  give  in  equal  shares  to  my  three 
children,  William  E.  Mann, 'Mrs.  Augusta  S.  Harden,  and 
Helen  S.  Mann,  to  have  and  to  hold  the  same  to  them  and 
their  heirs  and  assigns  forever." 

After  the  death  of  the  testator,  Helen  S.  Mann  married,  and 
is  the  defendant  in  this  suit. 

The  language  of  the  second  item  of  the  will  is  specially 
brought  in  question.  The  plaintiff  says  that  the  defendant's 
'^life  estate"  in  the  homestead  was  terminated  by  her  mar- 
riage, while  the  defendant  contends  that  the  clause  limiting 
her  exclusive  title  by  her  marriage  is  void  as  being  a  con- 
dition in  restraint  of  marriage,  and  that  she  is  entitled  to  the 
sole  use  and  occupation  of  the  homestead  during  her  natural 
life. 

It  is  undoubtedly  an  established  rule  of  law  that,  even  with 
respect  to  devises  of  real  estate,  a  subsequent  condition  which 
is  intended  to  operate  in  general  and  unqualified  restraint  of 
marriage,  or  the  natural  effect  of  which  is  to  create  undue 
restraint  upon  marriage  and  promote  celibacy,  must  be  held 
illegal  and  void,  as  contrary  to  the  principles  of  sound  public 
policy.  It  appears  from  the  early  English  cases  that  this 
doctrine  was  borrowed  by  the  English  ecclesinstical  courts 
from  the  Roman  civil  law,  which  declared  absolutely  void 
all  conditions  in  wills  restraining  marriage,  whether  prece- 
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dent  or  oabaeqnent,  whether  there  was  any  gift  over  or  not. 
But  the  courta  of  equity  found  themselves  greatly  embar- 
rassed between  their  anxiety,  on  the  onaband,.to  follow  the 
ecclesiastical  courts^  and  their  desire,  on  the  other,  to  gi.vte 
more  heed  to  the  plain  intention  and  wish  of  the  testator 
aa  manifeated  by  the  whole  will.  Thereupon  the  process 
of  distinguiahiug  commenced  for  the  purpose  of  preventing 
obvious  hardships,  arising  from  the  application  of  that  techni- 
cal rule  to  particular  caaes.  Aa  a  result  there  has  been  in- 
grafted upon  the  doctrine  a  multitude  of  curious  refinements 
and  subtle  distinctiona  respecting  real  and  personal  estate, 
oonditiona  and  limitationa«  conditions  psecedent  and  condi- 
tions aubseqnent^  gifts  with  and  without  valid  limitations 
over,  and  the  application  of  the  rule  to  widows  and  other  per* 
Bona.  Indeed^  it.  may  be  said  of  the  decisiona  upon  this  sub- 
ject with  even  more  propriety  than  was  observed  by  Lord 
Manafield  in  regard  to.  another  branch  of  law,  that  ^*  the 
more  we  read,  unless  we  are  very  careful  to  distinguish,  the 
more  we  shall  be  confounded."  The  whole  subject  as  to  what 
conditions  in  restraint  of  marriage  shall  be  regarded  as  valid 
and  what  as  void,  would  seem  ,to  be  involved  in  great  uncer- 
tainty and  confusiooi  both  in  England  and  in  this  country. 
There  is  clearly  discernible,  however,  through  all  the  decisions 
of  later  times,  an  anxiety  on  tha  part  of. the  judges  to  limit  as 
much  as  possible  the  rule  adopted. from,  the  civil  law.  "  The 
true  rule  upon  tba  subject  ia^"  says  Mr.  Bediield,  '*  that  one 
who  has. an  interest  in.  the  future  marriage  and  settlement  of 
a  person  in  life  may  annex  any  reasonable  condition  to  the 
bequest  of  property  to  such  person,  although  it  may  operate 
to  delay  or  restrict  the. formation  of  the.  marriagp  relation,  and 
so  be  in  some  respect  in  restraint  of  marriagp.  •  •  .  .  \Vl\ere 
there  are  hundreds  of  confiieting  oases  upon  a  point,  and.  no 
general  principle  running  through  them  by  which  they  can 
be  arranged  or  cLassified,  what  better,  can.  ba  dona  than  to 
abandon  them  all,  and  fall  back  upon.  the.  reason  and  goad 
sense  of  the  question,  aa  the  courta  have  of  late  attempted  to 
do7"  2  Redfield  on  Wills,  p.  290,  sec  20,  and  note.  See  also 
2  Redfield  on  Wills,  297,  and  2  Jarman  on  Wills,  569. 
Beyond  tba  genenal  proposition  first  statad,  the  cases  seem 
finally  to  resolve  themselves,  for  the  most  part,  into  the  mere 
judgment. of  the  court  upon  thecirjcumatances  of  each  partic- 
ular case;  2  Redfield. oa  Wills,  pu  297^  sec.  31;  2.  Pomeroy's 
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Sq.  Jar.  933;  Coppage  y.  Alexandsr't  Hein,  2  B.  Moa*  313^ 
38  Am.  Deo.  158,  and:  note. 

But  the  rule  wna  bo  fur  modified  and  relaxcKl  that  conditions 
aaoexed  to  deviee0  and  legaoiea  refitraining.  widoira  from 
marrying  hava  almost  uniformly  been  pronounced. valid:  2 
Pomeroy's.  Eq..  Juv.  933.  Erom  the  numerous  decisionsr  upon 
the  subject  in  the  United  States,  the  conclusion  is.CeLirly  to  be 
drawn  that  such  conditions  will  be  upheld  in  the.  case  of  wid* 
owa,  whether  there  is  >a  gift  avet  or  not:  2  Jarman  on  Wills, 
563,  note  29;  2  Bedfield  on  Wills,  296;  Schouler  oa  Wills, 
603.  See  also  reoent  cases  of  Knight  ¥.  Mahon&Hf  162  Mass. 
523,  and  NoMh  y.  Simps&n,  78  Ue.  142. 

In  2  Redfield  on  WUla,  296,  the*  author  says:  ^  We  appre- 
hend there  is  no  substantial  reason^  either  in  law  or  morals, 
why  a  man  ahould  be  allowed  to  annex  an  unraaaouable  con« 
dition  ini  restraint  of  marriage,  one  merely  tn.^arror^m,  in  case 
of  a  wifia,  more  than  of  a  child  or  any  other  person  in  regard 
to  whose  settlement,  in  life  he  may  £uriy  be.  allowed  to  take 
an  interest;  but  tiie  cases,  certainly  many,  of  them^  maintain 
such  distinction." 

It  is  unnecessary,  howevter,  to  enter  upon  aa  elaborate  dis- 
euBsion of tbaaul^ect..  The eaistenx^ of tibcTule asrecogniied 
in  Randall  ▼..  AfarUs,  69  UiO.  310,  31  Am.  Sep.  281,  is  not 
here  questioned.  In.  that  case  the  rule  was  applied  to  a 
''erode  aad.iUrdefined  "  proviso  in  a  deed t of  read  estate.  We 
have  no  occasion  to  question,  tbe.aoundnesa.of  that  decision. 
It  was  the  judgment  of  the  courft  upon  a  particular  set  of 
words  in  that  deed.  It  is. not  an  authority  to:control  the  judg- 
ment of  the  court  respecting  tdie  construction  of  an  entirely 
dLSerent  set  of  words  in. a.  testamentary  gift  of  real  estata 

There  is  a  recognized  distinction  between  conditions  in  re- 
straint of  marriage. annexed  to  testamentary  dispositions  and 
restraints  on  marriage  oontained  in  the  very  terma  of  the  lim* 
itation  of  the  estate  given. 

In  Htaik  y.  Uwi$^.Z  De  Gex,  M.  &  0. 954  (1653),  a  testator 
made  a  gift  of  thirty  pounds  a.  year  to  an  unmarried  woman 
during  the  term  of  her  natural  life^  '*  if  she  shall  so  long  re- 
main unmarried,"  Lord  Justice  Knight-Bruce  said:  "It 
must  be  agreed  on  all  hands  that  it  is,  by  the  English  law, 
competent  for  a  man  to  give  to  a  single  woman  an  annuity 
until  she  shall  die  or  be  married,  whichever  of  these  two 
events  shall  first  happen.  All  men  agree  that  if  such  a 
legatee  shall  marry,  the  annuity  would  therenpon  cease. 
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*  During  the  term  of  her  natural  life,  if  she  so  long  remain  un- 
married/ is  the  technical  and  proper  language  of  limitation 
as  distinguished  from  a  condition.'*  Lord  Justice  Turner 
said:  *^  It  may  either  be  a  gift  for  life  defeated  bj  a  condition, 
or  it  may  be  a  gift  to  her  so  long  as  she  remains  unmarried, — 
that  is,  for  life,  if  she  be  so  long  unmarried;  and  the  question 
is  therefore  purely  one  of  intention,  in  which  of  the  two  senses 
the  words  were  used." 

Jones  V.  Jones,  L.  R.  1  Q.  B.  D.  279  (1876),  is  an  important 
authority.  It  related  to  a  devise  of  real  estate,  the  testator's 
language  being  as  follows:  ^'  Provided  said  Mary  remains  in 
her  present  state  of  single  woman;  otherwise,  if  she  binds  her- 
self in  wedlock,  she  is  liable  to  lose  her  share  of  the  said  prop- 
erty immediately,  and  her  share  to  be  possessed  by  the  other 
parties  mentioned."  Blackburn,  J.,  said :  ''  A  number  of  cases 
have  been  referred  to,  from  which  it  appears  that  the  courts 
of  equity  have  adopted  from  the  ecclesiastical  or  civil  law,  it 
is  unnecessary  to  say  to  what  extent,  the  rule  that  conditions 
in  general  restraint  of  marriage  are  invalid.  The  attempt  to 
escape  from  the  consequences  of  this  rule  led  to  decisions  in 
which  a  great  many  nice  distinctions  were  established  as  to 
whether  the  bequest  amounted  to  a  condition  or  only  a  limita- 
tion. If  this  point  had  been  as  to  a  bequest  of  personal  estate, 
it  would  have  been  necessary  to  look  at  these  decisions.  But 
this  is  a  devise  of  land,  which  is  governed  by  the  rules  of  the 
common  law,  and  it  is  admitted  that  there  is  no  case  which 
extends  the  rule  as  to  conditions  or  limitations  to  devises  of  land. 
There  is,  I  admit,  strong  authority  that  when  the  object  of  the 
will  is  to  restrain  marriage  and  promote  celibacy,  the  courts  will 
hold  such  a  condition  to  be  contrary  to  public  policy  and  void. 
But  here  there  appears  to  be  no  intention  to  promote  celibacy. 
Now,  here,  I  think,  when  one  sees  the  scope  of  the  testator's  dis- 
positions, it  conies  to  this:  *  I  have  left  to  three  women  enough 
to  live  upon,  and  if  one  of  them  dies,  I  bring  in  Jemima  and 
Mary.  But  if  Mary  (I  suppose,  as  the  youngest,  she  was  most 
likely  to  change  her  state)  happens  to  marry,  her  husband 
must  maintain  her,  and  her  share  shall  pass  to  the  rest.' 
Now,  if  he  had  said  this  in  express  words,  could  it  have  been 
contended  that  his  provision  was  contrary  to  public  policy? 
I  think  not  It  is  admitted  that  the  limitation  to  Mary  until 
she  marries  is  perfectly  good;  but  it  is  said  that  here,  because 
the  disposition  is  in  the  form  of  a  condition,  it  is  bad."  Lush, 
J.,  said:  ''We  ought  to  take  the  words  in  such  a  sense  as  to 
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carry  out  the  object  of  the  testator,  iinlesB  it  is  illegal;  and 
as  I  read  the  words,  the  testator  only  meant  to  provide  for  her 
while  she  was  unmarried.  There  is  nothing  in  these  words 
which  compels  us  to  think  it  was  the  testator's  object  that  this 
niece  should  never  marry  at  all;  he  probably  supposed  that 
she  would  be  maintained  by  her  husband,  and  did  not  mean 
to  provide  for  husband  and  wife."  See  also  tlntz^s  Estate,  38 
Pa.  St  422;  80  Am.  Dec.  490;  Conrell  v.  Lovett,  35  Pa.  St.  100; 
Oraydon  v.  Oraydon,  23  N.  J.  Eq.  230;  Courier  v.  Stagg,  27 
N.  J.  Eq.  806. 

It  is  the  enlightened  policy  of  courts  of  equity,  when  not 
restrained  by  compulsory  rules,  to  seek  to  discover  the  inten- 
tion of  the  testator  from  the  whole  instrument,  rather  than 
from  any  particular  form  of  words. 

In  the  case  before  us,  the  testator  makes  careful  provision 
in  the  first  item  of  the  will  for  the  appropriation  of  so  much 
of  the  proceeds  of  his  life  insurance  as  might  be  necessary  to 
discharge  all  mortgages  on  the  homestead.  In  the  second 
item  he  devises  the  homestead  to  his  unmarried  daughter 
''for  and  during  her  natural  life,  unless  she  shall  be  married, 
in  which  case  her  life  estate  shall  cease.  So  long  as  she  shall 
live  and  remain  unmarried,  she  is  to  have  the  exclusive  right 
of  occupation,  use,  and  enjoyment  of  said  homestead."  In 
case  all  parties  interested  agree  to  a  sale  of  the  property,  this 
daughter  is  to  receive  the  net  income  of  the  proceeds,  '*  the 
same  to  be  well  invested  for  that  purpose  ";  and  in  the  event 
of  the  destruction  of  the  buildings  by  fire,  the  insurance  money 
shall  be  applied  in  rebuilding  them.  In  the  third  item  he 
gives  the  residue,  including  the  remainder  of  his  homestead, 
to  his  three  children,  in  equal  shares. 

Here,  then,  is  the  case  of  a  parent  who  has  a  recognized 
right,  and  was  under  a  moral  obligation,  to  interest  himself  in 
the  settlement  of  his  daughter.  To  the  ordinary  mind,  un- 
trammeled  by  the  "medisBvalism  of  the  law,"  there  is  noth- 
ing in  the  will  indicating  any  other  thought  or  feeling  than 
an  aflectionate  regard  for  the  welfare  and  happiness  of  a  be- 
loved daughter,  and  an  anxious  desire  to  provide  for  her  a 
permanent  and  comfortable  home.  The  modern  court,  free 
from  the  incubus  of  arbitrary  legal  dogmas,  must  fail  to  dis- 
cover in  the  language  of  this  will  any  suggestion  of  a  purpose 
on  the  part  of  the  father  to  impose  a  condition  in  terrorem  in 
restraint  of  his  daughter's  marriage.  It  discloses  no  other 
disposition  than  a  praiseworthy  desire  to  secure  to  the  daugh* 
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ter  the  ocmtinwdoaaupatioa  ond.eiijpyaofiaA.ol  theioldxhoind- 
slead  usitily.bj,  fieason.ofv  her.  iDarnAgcv  9ix^  8i)0«ld/Qetfia.U>iQeed 
it;  then  she.  wae.t9  sham  eq^ly  wiih.  her  BiBiea*  and.  Urother 
m  th»  eatise  eaiate.  It  ia  maiiifeBfc  froiQ  the '  whole,  ieaor  of 
the  will  that  oothtng  wai  nareiremote.fpoia  the 'reel,  purpoee 
of  the  testator  tha«.  the  idea,  of  diasouraging.  the  inarriage.of 
this  daughter.  The  intentioa  wvus^  not.ta  proarote  oelibaoy, 
but  eimplyto  furnish  support  until  other' meaas'shoRld  be 
provided.  Because  of  the.  inadvertent  use;  by  fehe  ecri^^ener,  of 
the  word  "unless,"  this  court  is  not  compelled  to;  impose lUpon 
this  instrument  an  intentivA  w.hioh  lit/isi  manifest;  from  the 
context  the  testaton  oevec  had;  Therer  ia  no«  such,  inflexible 
ruk}  the  rights  of  the* parties  ara  not. to  bo  deterBained  by  an 
application  of  such  a  proocustean.  method*.  The.  pvotviaion  is 
in  no  respeoi  eatUra,  honeanieraa^  It  is«  not  vtdkatirvei  oft  any 
prinoiple  of  sound  policy.  And  if  it  is  here-  neaesaary  and 
proper  ta  reeogniae  and  maintain  the:  distinction  between  a 
limitation  and  a  condition  snbsaquent^  the  language  of  this 
will  should  beheld  to  Qoiistitttte.avalid.limiiation)  and  uot  an 
illegal  condition. 

The  defendant's  exoluaivB  right  to  the  poeseaaioa:  and  en- 
joyment, of  the  entioe  homestead  eeaeed.upeniheR  manriage^ 

Deoree  aooordingly..  

ICABmiAOB.  —  For  m  diaoiusiQii  of  dayriteminjantnlnijoi  marriafey  what 
are  valid  and  what  ace  Dot»  see  note  to  HMs  Sttaie,  80.  Am.  Deo.  493;  ex- 
tended note  to  C&pp&ge  ▼;  Alexcmder,  38  Atn.  Dec  160,  where  the  distiuctiou 
aa  to  ooaditiona  iDreeteaint  of  marriagOi  wfaero'tbereia  a  iiBHtation  over  after 
tiie  partioniar  estate,  is.  disantaed*  See  alio  note  to  Panom  rj  Wintkn^,  4 
Am.  Dea  114.  A  oontraot  which  providea.for  the:payinent  of  money  npon 
the  happening  of  an  event  therein  specified,  provided .  such  event  happens 
previous  to  the  date  of  the  second'  marriage  of  the  obligor,  is  not  a  oontraqt 
in  reetimiat  of  auuriacsi  Skt^T.  Smieitnn,  186  Pa;  Sk  Sia 


RODIOK   V.    BUNKEB. 
tN  Mains.  441.] 

iKSOLViircnr— LsASBS.  —  An  Absionbb  im  Insolvbnct  may  elect  to  accept  a 
lease  in  ftiTor  of  tboinsolventi  but;  in  the  abeenoeof  %uoh  election,  he  has 
no  estoste  in  the  leased  propprtyk  He  maty  be  reqaired,  within  a  reason- 
able time,  at  the  instance  of  ■  the  ioaelvent,  to  eleot.whetfier  or  not  be 
will  accept  the  estate  as  lessee. 

Ihsolvbmot  —  Lbasbs.  —  A  Discharob  in  insfJvency.does  not  relieve  a  lensee 
from  the  payment  of  rent  aocramg  subsequently  to  the  assignment,  in  the 
abseaoe  ol  statutory  provinon  to.  that  eflfoot. 

Digitized  by  VjOOQ  IC 


April,  1892.]  BoDicx  v.  Bcnksb.  W6 

B.  8.  Clark,  ferihe  jflamliff. 
W.  P.  FoHer,  tor  the  defendant 

LiBBST,  Jw  TMb  ifl  an  a4)tion  on  a  wveoMixt  in  ia<  kiuQ  of 
real  eetate  for  the  payment  of  rent  by  tho  defendant.  In  de- 
fense he  relies  upon  his  discharge  in  mBotvency  by  the  eonrt 
of  insolvency  of  Hancock  Ooonty  from  theipiuyment  of  all  his 
debts  which  existed  on  the  eighth  day  of  October/1888,  the 
day  on  wfaioh  he  was  declared  >an  innolveni,  in  aeeordance 
with  the  terms  of  chapter  70  of  the  Revised  BtatiUes.  The 
lease  sued  on  was  erscnted  'by  the  partaes  on  the  fourteenth 
day  of  Jnly,  1888,  for  the  term  from  tke  ISth  of  March,  18K8, 
to  the  twenty«first  day  of  February,  1'89&2,  for  which  the  de- 
fendant covenanted  to  pqy  rent  of  two  hundred  dollnra  per 
year  in  two  Bemi-<annual  paycionts  of  one  hundred  idoUars 
each. 

The  plaintiff  does  not  claim  the  rent  that  had  accrued  prior 
to  the  insolvency  of  the  defendaiYt;  and  the  contention  be- 
tween the  parties  is,  whether  the  defendant  is  liable  to  p^y 
the  rent  which  be  covenanted  to  pay  in  the  lease,  subsequent 
to  hie  insolvency.  The  defendant  claims  that  his  rights 
nnder  the  lease  passed  to  the  assignee  in  insolvency  by  the 
assignment  executed  by  the  judge  of  the  coart  of  insolvency, 
and  that  he  had  no  estate  under  the  lease  after  that  assign- 
menty  and  therefdre  he  claims  that  he  is  not  responsible  for 
the  payment  of  the  rent. 

As  the  case  comes  before  the  court,  tiiere  ia  nothing  that 
tends  to* show  whether  the  aseignee  accepted  the  estate  of  the 
insolvent  under  the  lease  or  had  any  control  over  it.  It  does 
notappear  whether  the  defendant  ceased  to  ocor.py  after  the 
assignment,  or  ooQtfaiQed  to  occupy  to  the  end  of  the  lease. 
The  assignment  would  convey  the  estate  of  the  insolvent  under 
the  lease  if  the  assigpfiee  elected  to  accept  it.  But  until  it  is 
shown  that  he  did  elect  to  accept  it,  it  does  not  appear  that  he 
has  any  estate  under  it  The  insolvent  may  require  him  to 
elect  within  a  reasonable  time  whether  he  ^ill  accept  his  estate 
as  lessee  or  not;  and  if  he  does  not  accept  it  within  a  reason- 
able time,  the  insolvent  may  continue  to  occupy  under  it  as 
if  there  had  been  no  assignment  made.  This  is  the  doctrine 
of  the  English  courts  under  their  bankruptcy  act,  as  deter- 
mined in  MilU  V.  Auriol,  1  H.  Black.  433;  4  Term  Rep. 
94.    The  case  is  also  found  in  1  Smith's  Lead.  Oas.,  7th  ed., 
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pt.  2,  1227,  with  notes  by  Hare  and  Wallace,  collecting  the 
American  decisions  upon  the  same  subject 

The  English  rule  as  determined  by  the  courts  of  that  coun- 
try goes  further,  and  holds  that  the  assignment  does  not  re- 
lieve the  lessee  from  the  payment  of  rent  accruing  subsequent 
to  the  assignment,  without  some  additional  statutory  provis- 
ion or  covenant  in  the  lease.  We  understand  the  rule  as  de- 
termined by  the  courts  in  this  country  under  the  bankruptcy 
act  of  1867  is  to  the  same  effect:  TreadweU  y.  Marden^  123 
Mass.  390;  25  Am.  Rep.  108. 

The  provisions  of  chapter  70  of  our  statutes  involved  in  the 
determination  of  this  question  are  as  follows:  — 

^  Sec.  46.  A  discharge  in  insolvency  duly  granted  shall, 
subject  to  the  limitations  in  the  two  preceding  sections  [which 
are  not  important  here],  within  this  state,  release  the  insolvent 
from  all  debts,  claims,  liabilities,  and  demands  which  were  or 
might  have  been  proved  against  his  estate  in  insolvency." 

*'Sec.  25.  All  debts  due  and  payable  from  the  debtor  at  the 
time  of  the  filing  of  the  petition  by  or  against  him,  and  all 
debts  then  existing  but  not  payable  until  a  future  day,  a  re- 
bate of  interest  being  made  when  no  interest  is  payable  by  the 
terms  of  the  contract,  may  be  proved  against  the  estate  of  the 
insolvent.  .  •  •  •  In  all  cases  of  contingent  debts  and  contin- 
gent liabilities  contracted  by  the  insolvent,  and  not  herein 
otherwise  provided  for,  the  creditor  may  make  claim  therefor, 
and  have  his  claim  allowed,  with  the  right  to  share  in  the 
dividends  if  the  contingency  happens  before  the  order  for  the 
final  dividend;  or  he  may  at  any  time  apply  to  the  court  to 
have  the  present  value  of  the  debtor  liability  ascertained  and 
liquidated,  which  shall  then  be  done  in  such  manner  as  the 
court  orders,  and  he  may  prove  for  the  amount  so  ascertained. 
....  Where  the  insolvent  is  liable  to  pay  rent  or  other  debt 
falling  due  at  fixed  and  stated  periods,  the  creditor  may  prove 
for  a  proportionate  part  thereof  up  to  the  time  of  the  insol* 
vency  as  if  the  same  fell  due  from  day  to  day,  and  not  at  such 
fixed  and  stated  periods.  No  debts  other  than  those  specified 
in  this  section  shall  be  proved  or  allowed  against  tfie  estate.'* 

The  claim  in  suit  is  not  a  contingent  debt  or  contingent  lia- 
bility contracted  by  the  insolvent:  Femald  v.  Johnson^  71  Me. 
437;  but  it  falls  under  the  last  section  of  the  clause  quoted.  It 
is  very  clear,  then,  that  no  claim  for  the  rent  covenanted  to  be 
paid  under  the  lease  in  suit  could  have  been  proved  against 
the  insolvent's  estate,  which  bad  not  accrued  at  the  time  of 
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the  insolvency.  True,  the  case  of  TreadweU  v.  Marden,  123 
Uass*  890|  25  Am.  Rep.  108,  before  cited,  arose  under  the 
bankruptcy  act  of  the  United  States  of  1867;  but  the  pro- 
visions of  our  statute  before  quoted  are  the  same  in  substance, 
if  not  in  precise  words,  that  are  found  in  that  act  And  we 
think  the  same  construction  should  be  put  upon  our  statute, 
in  determining  the  question  before  us,  as  is  found  in  Tread* 
well  y.  Marden,  123  Mass.  390;  25  Am.  Rep.  108. 

We  think  it  follows,  then,  that  the  rent  sued  for,  which  ao* 
crued  after  the  insolvency  of  the  defendant,  was  not  provable 
against  his  estate,  and  is  therefore  not  barred  by  his  discharge. 
The  defendant  must  be  defaulted  for  the  rent  from  the  date  of 
his  insolvency  to  the  first  day  of  August,  1890,  with  interest 
from  the  date  of  the  writ.      

Insolvbkgt— Assioimnrr  ov  Lbasbhold  Imtxriist — VALiDrrr  or. — 
A  lessee's  oorenaat  not  to  lease,  underlet,  nor  permit  any  person  to  occupy 
the  premises  without  the  lessor's  permission  affords  no  defense  to  the  lessee 
in  an  action  to  reooYer  the  premises  by  one  holding  an  assignment  from  the 
lessee's  assignee  appointed  in  volantary  insolvency  proceedings:  BemU  v. 
Wilder^  100  Mass.  446.  A  oovenant  for  qniet  enjoyment  in  a  lease  for  years 
runs  with  the  land,  and  will  pass  with  it  to  any  person,  as  assignee  in  law, 
who  becomes  legally  possessed  of  the  term:  Shelion  w.  Codman,  3  Cush.  318; 
and  in  the  same  case  it  was  held  that  a  leasehold  interest  might  be  attached 
and  sold  on  execution. 

iNSOLyxNOT  — LiABiUTT  ov  Insolysrt  TOR  Rbnt.  —  The  property  of  an 
applicant  for  the  benefit  of  the  insolvent  law  is  in  the  custody  of  the  law  for 
the  benefit  of  creditors,  and,  while  in  such  custody,  cannot  be  distrained  for 
rent:  Buehey  ▼.  Snouffer,  10  Md.  149;  69  Am.  Dea  129,  and  note.  A  dis- 
oharge  in  insolvency  is  a  bar  to  an  action  against  the  insolvent  for  the  re* 
eovery  of  money  which  became  due  after  the  discharge  under  a  previous  con* 
tract  of  hiring  for  a  fixed  term  of  years,  as  the  contract  creates  a  liability 
within  the  meaning  of  the  insolvent  act:  Mooney  y.  Deiriek,  85  Cal.  549.  As 
to  what  demands  may  be  discharged  under  state  insolvent  laws,  see  note  to 
Norton  T.  Cook,  23  Am.  Dec  347-353.  An  assignee  in  insolvency  does  not 
become  liable  for  the  rent  of  the  premises  demised  to  his  insolvent  debtor, 
merely  by  aooepting  the  trust  and  reoeiying  a  deed  of  assignment  of  the 
debtor^s  ertate:  ffoift  r.  Stoddard,  2  Allen,  44& 
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EooKLAND  Water  Company  v.  Adams. 

[84  Uaiwi,  m.] 

Watkr  CoMPAvnts.  —  A  Rmulatiow  of  a  Watbr  CkncrAirr  that  om 
year*8  reat  will  be  required  in  all  oaaes,  payable  m  adnuie^  aa  tbe  firti 
day  of  July  of  each  year,  U  not  reasonable,  and  oannot  be  enfonoed,  and 
therefore  a  year  s  rent  oannot  be  collected  of  one  who  haa  naed  water  a 
lew  months. 

Watxr  CoupAiriEs.  —  Contract  to  Pat  tor  Watbb  Aooobdiito  to  th« 
RsQULATioMB  ov  A  Watrr  Compamt  Will  not  b«  implisd  tnm  knowl- 
edge of  snoh  regnlstions  if  they  are  nnaeaeonaHs^  and  eamitttM  adfofead 
against  persons  not  asseuting  theroto. 

/.  0.  Robinson  and  J.  F.  Libby,  for  the  plaintiff. 
0.  E.  and  A.  S.  Littlefield,  for  the  defendani. 

LiBBEY,  J.  This  is  assumpsit  to  recover  for  the  alleged  nse 
of  water  furnished  by  the  plaintiff  corporation  to  the  defend* 
ant  in  the  city  of  Rockland  from  July  1, 1885,  to  July  1, 1886. 
It  comes  before  this  court  upoa  an  agreed  fitatemeat  of  facta. 

The  defendant  in  fact  took  and  used  the  water  from  the 
first  day  of  July,  1885,  to  the  fourth  day  of  November,  1885, 
when  he  notified  the  plaintiff  corporation  that  he  had  ceased 
titking  and  should  use  it  no  more.  The  plaintiff  claims  to 
recover  for  the  whole  year,  on  the  ground  that  under  its  char- 
ter it  had  the  power  to  establish  regulations  *'  for  the  use  of 
said  water,  and  establish,  subject  to  the  control  of  the  legis- 
lature, the  prices  and  rents  to  be  paid  therefor."  The  defend- 
ant had  taken  the  water  from  the  plaintiff  for  several  years 
prior  to  1885,  for  which  he  had  paid  at  or  near  the  beginning 
of  each  year,  taking  a  receipted  bill  therefor  containing, 
printed  upon  the  back  thereof,  the  regulations  which  it  had 
established,  by  virtue  of  which  it  claims  to  recover  for  the  full 
year  in  this  case. 

The  regulations  relied  upon  are  Nos.  6  and  7.  They  read 
as  follows: — 

*'  Sec.  6.    One  year's  rent  will  be  required  in  all  cases. 

**  Sec.  7.  All  water  rates  shall  be  payable  at  the  office  of 
the  company  one  year  in  advance,  on  the  first  day  of  July 
in  each  year,  and  if  not  paid  within  ten  days  after  the  same 
are  due,  the  water  shall  be  shut  off  without  further  notice,  and 
not  let  on  again,  except  on  the  payment  of  two  dollars." 

The  case  does  not  show  that  there  was  any  demand  made 
by  the  plaintiff  for  the  payment  of  the  rent  prior  to  the  com- 
mencement of  the  suit    The  contention  between  the  parties 
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hj  wbetber,  in  the  abience  of  an  ezpreBB  oontrac^  to  pay  fbr 
the  whole  year,  the  defendant  can  be  held  liable  to  pay  for 
the  whole  year,  when  he  m  faot  used  the  water  for  four  months 
and  four  days  only. 

We  think  the  resnlt  mttst  depend  upon  the  question  whether 
the  regalation  adopted  by  the  company,  that  one  year's  rent 
will  be  required  in  all  cases,  and  shall  be  payable  at  the  office 
of  the  company  one  year  in  advance,  on  the  6rst  day  of  July 
in  each  year,  is  a  reasonable  regulation  by  the  company,  which 
rtiould  bind  the  taker  of  the  water  to  pay  fbr  a  whole  year  if 
he  wants  to  use  it,  and  does  use  it  for  a  third  only  of  the  year, 
as  in  this  case.  If  this  is  a  reasonable  regulation,  and  was 
known  by  the  defendant,  it  would  bind  him  to  pay  in  accord- 
ance with  its  terms.  If  it  is  not  a  reasonable  regulation,  then 
the  defendant  could  not  be  bound  by  it;  but  to  recover  for 
the  full  year  the  plaintiff  must  prove  a  special  agreement  to 
pay  for  a  year,  whether  the  taker  used  the  water  for  that  time 
or  not.  The  defendant  cannot  be  held  to  have  made  a  special 
contract  to  pay  according  to  the  regulations  of  the  company 
relied  on,  merely  by  showing  that  he  had  knowledge  of  the 
regulation;  but  the  plaintiff  must  show  that  he  expressly 
assented  to  it  and  agreed  to  be  bound  by  it:  Fillebrown  v. 
Grand  Trunk  Ry  Co.,  55  Me.  468;  92  Am.  Dec.  606;  Goti  v. 
Dinsmore^  111  Mass.  45,  52. 

By  its  charter  the  plaintiff  corporation  was  charged  with 
the  duty  of  supplying  to  all  persons  and  corporations  a  rea- 
sonable amount  of  water,  for  the  uses  specified  in  the  charter, 
on  demand,  for  a  reasonable  compensation.  It  had  the  right 
to  take  the  water  from  a  large  pond  over  which  the  legislature 
had  jurisdiction.  It  had  the  right  of  eminent  domain,  the 
taking  of  lands  for  the  laying  of  its  main  and  pipes  for  the 
purpose  of  supplying  water,  and  was  charged  with  the  corre- 
sponding duty  to  the  public  to  furnish  and  supply  the  water 
on  reasonable  terms. 

We  do  not  think  that  a  regulation  providing  that  every 
taker  of  the  water  should  be  liable  to  pay  rent  for  the  whole 
year,  whether  he  actually  uses  it  for  that  length  of  time  or 
not,  and  to  make  the  payment  iu  advance  on  the  first  day  of 
July,  without  a  special  undertaking  therefor,  is  reasonable. 
It  casts  upon  the  public,  who  have  occasion  to  use  the  water 
for  a  short  time  only,  an  unjust  and  unreasonable  burden. 
True,  it  is  said  that  by  the  charter  they  have  the  power  to 
establish,  subject  to  the  control  of  the  legislature,  the  prices 
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and  rents  to  be  paid  for  the  water,  and  that  the  legiglatare 
never  has  attempted  to  control  this  regulation.  But  we  do 
not  think  that  takes  the  power  from  the  court,  when  called 
upon  to  adjudicate  between  the  parties  upon  their  legal  rights. 
Then,  if  the  regulation  is  unreasonable  and  must  be  declared 
void,  so  that  no  action  can  be  maintained  in  this  case  upon 
the  force  of  it,  is  there  any  ground  upon  which  the  plaintiff 
can  recover  for  a  longer  period  of  time  than  that  during  which 
the  defendant  took  and  used  the  water?  We  think  there  is 
nothing  in  the  case  as  presented  which  would  authorize  the 
court,  in  determining  what  is  justly  and  equitably  due,  to 
charge  the  defendant  for  anything  more  than  the  value  of  the 
water  during  the  time  that  he  used  it,  which  is  $6.61,  with 
interest  from  the  date  of  the  writ 
Defendant  defaulted.         ___^ 

Watbb  C0MPANII8  — RuLia,  WHSN  RsASOiTABLi.  -—A  nile  of  »  water 
ooitipany  which  provides  that  upon  the  non-payment,  within  a  reasonable 
time,  of  the  amonnt  due  by  a  party  for  water  famished  him,  the  company 
may  deprive  him  of  the  farther  use  of  its  water  by  shatting  off  the  supply 
until  payment  of  the  amount  due,  ia  reasonable  and  binding  as  against  a  party 
furnished  with  water  under  contract  with  actual  notice  of  the  rale,  and  its 
enforcement  will  not  be  enjoined:  Taeoma  Hotel  Oo,  ▼.  Tacoma  Land  etc  Co., 
t  Wash.  816;  28  Am.  St.  Rep.  85,  and  note. 


Warren  v.  Presoott. 

[M  Mainx,  483.] 
Air  Adoftsd  Child  Takes  a  Leoact  given  to  one  of  its  adopted  parents, 
who  dies  before  the  testator,  where  the  statute  authorizing  the  adoption 
declares  that  the  child  becomes,  to  all  intents  and  purposes,  the  child  of 
its  adopters,  the  same  as  if  born  to  them  in  lawful  wedlock. 

Merrill  and  Coffin^  for  the  plaintiff. 
Walton  and  Walton,  for  Mary  A.  Prescoti. 
Heaih  and  TueU,  for  Alice  P.  Brick* 

Walton,  J.  The  question  is,  whether  an  adopted  child  can 
take  a  legacy  given  to  one  of  its  adopting  parents,  and  thus 
prevent  the  legacy  from  lapsing,  when  the  legatee  dies  before 
the  testator.  There  is  no  doubt  that  a  child  born  in  lawful 
wedlock  can  so  take.  But  in  this  particular  does  an  adopted 
child  possess  the  same  right?     We  think  so.     With  two  ex- 
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oeptlons,  neither  of  which  is  applicable  to  such  a  case,  an 
adopted  child  becomes,  ^^to  all  intents  and  purposes,  the 
child  of  his  adopters,  the  same  as  if  born  to  them  in  lawful 
wedlock."  Such  is  the  express  language  of  our  statute  in 
relation  to  the  adoption  of  children:  Rev.  Stats.,  c.  67,  sec.  35. 

The  exceptions  are:  1.  That  an  adopted  child  shall  not 
inherit  property  expressly  limited  to  the  heirs  of  the  body  of 
the  adopters;  and  2.  That  an  adopted  child  shall  not  in- 
herit property  from  their  (the  adopters')  lineal  or  collateral 
kindred  by  right  of  representation:  Rev.  Stats.,  c  67,  sec.  85. 

It  is  plain  that  neither  of  these  exceptions  is  applicable  to 
the  question  now  under  consideration.  They  relate  to  the 
right  to  inherit  as  heirs  at  law,  and  not  to  the  right  to  take 
under  a  will.  To  illustrate,  we  will  suppose  that  one  of  the 
adopting  parents  is  possessed  of  an  estate  expressly  limited 
to  the  heirs  of  his  body.  By  virtue  of  the  first  exception,  an 
adopted  child  cannot  inherit — that  is,  cannot  take  as  an  heir 
at  law —  this  estate,  or  any  portion  of  it  It  must  go  to  those 
to  whom  it  is  expressly  limited.  But  an  adopted  child  may 
rightfully  inherit  an  estate  not  so  expressly  limited.  With 
respect  to  such  an  estate,  he  must  be  regarded  as  a  child,  an 
heir,  and  a  lineal  descendant  of  his  adopting  parents,  the 
same  as  if  he  had  been  born  to  them  in  lawful  wedlock.  By 
force  of  the  second  exception,  an  adopted  child  cannot  be  re* 
garded  as  an  heir  at  law  of  his  adopting  parents'  kindred. 
By  adoption,  the  adopters  can  make  for  themselves  an  heir, 
but  they  cannot  thus  make  one  for  their  kindred.  To  this 
extent,  the  two  exceptions  named  operate  as  a  limitation 
upon  the  rights  of  an  adopted  child.  But  in  all  other  partic- 
ulars, he  is  the  child,  the  heir,  and  a  lineal  descendant  of  the 
adopting  parents,  to  all  intents  and  purposes,  the  same  as  if 
he  had  been  bom  to  them  in  lawful  wedlock.  And  within 
the  rights  and  powers  thus  conferred  upon  him,  and  without 
infringement  of  either  of  the  exceptions  referred  to,  an  adopted 
ehild  may  take  a  devise  or  legacy  given  by  will  to  one  of  his 
adopting  parents,  and  thus  prevent  the  devise  or  legacy  from 
lapsing,  in  case  the  parent  dies  before  the  testator,  precisely 
the  same,  and  with  the  same  limitations,  as  if  he  were  a  child 
born  to  such  parent  in  lawful  wedlock. 

In  such  a  case,  a  child  born  in  lawful  wedlock  does  not 
"inherit"  the  devise  or  legacy  from  his  parents'  kindred.  One 
who  takes  under  a  will  does  not  "inherit."  To  inherit  is  to 
take,  as  an  heir  at  law,  by  descent  or  distribution.     To  take 
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under  «  will  i«  not  to  inherit.  And  when  n  adopted  child 
takes  a  legacy  given  by  will  to  one  of  bis  adopting  pwrentBy  he 
does  not  take  as  an  heir  at  law  of  the  parenf  b  kimlred.  He 
does  not  "  inherit "  the  iegaey  from  the  testator.  He  takes  as 
a  lineal  deseendant  ef  the  legatee,  by  force  of  the  statute: 
Bey.  Stats.9  c.  74,  see.  10;  not  as  a  lineal  descendant  by 
birth,  bat  as  a  statatory  lineal  descendant,  and  as  lawfully 
in  the  line  of  descent  as  if  he  were  placed  there  by  birth. 

It  is  as  competent  tar  the  legislature  to  place  a  child  by 
adoption  in  the  direct  line  of  descent  as  for  the  common  law 
to  place  a  child  by  birth  there.  And  that  is  precisely  what 
the  legislature  has  done^  and  what  it  undoubtedly  intended  to 
do,  when,  in  strong  and  emphatic  language,  it  declared  that  a 
legally  adopted  child  becomes,  to  all  intents  and  parposes,  the 
child  of  the  adopters,  the  same  as  if  he  won  born  to  them  in 
lawful  wedlock,  with  the  two  exoeptions  named,  neither  of 
which,  as  we  have  already  seen,  is  applicable  to  such  a  case. 
This  conclusion  is,  in  owr  judgment,  as  indisputable  as  a 
mathematical  demonstration.  We  cite,  not  as  directly  in 
point,  but  as  having  a  bearing  on  the  question,  Ro9$  v.  Ro88^ 
129  Mass.  243;  87  Am.  Bep.  821;  and  Humpkrim  Ti  DavU, 
100  Ind.  274;  50  Am.  Bep.  786. 

Our  opinion,  therefore,  is,  that  Alice  P.  Brick,  the  adopted 
daughter  of  Charles  H.  Brick,  is  entitled  to  the  estate,  real 
and  personal,  given  to  the  latter  by  the  will  of  Martha  H. 
Wright,  and  which  the  said  Charles  H.  Brick  would  have 
taken  if  he  had  survived  the  testatrix.  And  as  the  qucBtion 
was  new,  and  the  parties  seem  to  have  acted  in  good  faith  in 
taking  the  opinion  of  the  court,  the  costs  of  the  litigation,  in- 
cluding moderate  counsel  fees,  may  be  paid  by  the  admin- 
istrator, and  charged  to  the  estate  in  his  administration 
account.    . 

Bill  sustained.  

Parent  ahd  Obild  —  Bmcr  qf  ADOpnos.  —  Tba  effect  of  adoption  it 
to  cast  succession  on  the  adopted  child,  in  case  the  adopting  father  dijs  intes- 
tate: Morriam  v.  BstaU  o/SessioM,  70  Mich.  297;  14  Am.  St  Kdp.  500,  and 
note;  see  note  to  In  re  Ingram^  12  Am.  St.  Rep.  109,  101.  The  adoption  of 
au  illegitimate  ohiUl  bj  idia  ivtber  and  his  wife,  under  thevtatote,  does  net 
render  such  child  his  *' issue,"  so  as  to  •defeat  a  reoainder  oroatad  by  will, 
and  made  oontingeat  npon  his  leaving  no  children:  Jenkim  ▼•  Jenkins,  64 
N.  H,  407. 
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GODDAED    V.    iNHiBITANTS    OP    HaBPSWAUL 

liuNiciFAL  CottiQAATSUift— LiAUUTZ  •9.*->Wlk«a  a  yikUio  oAosT,  bt  Iht 
liaa  of  his  duties^  does  a  pablia  work  wUfam  a  town,  for  tk«  pnblia  bene* 
fii  or  ase,  the  town,  in  the  abaaiMM  of  any  direction  to  him,  ia  not  liabU 
for  faia  nriscoadnot  in  isch  work,  though  it  aj^pointed  him,  and  is  oT>Iige(l 
lo  pay  the  coete  of  the  werk,  aad  thewiRwe  a  town  ivaolatieweniUe  ^ 
onei  wheee  pr^erty  wa«.laluB.  ABtl  uMd.  is.  the  eouteaetiaB  ef  &  high* 
way  bj  a  highway  Bun«yai,,ebacgfML  wiUvthe  doty  of  opening  and  kee|^ 
ing  in  repair  all  pnblio  highways  aad  who  ia  appointed  and  paid  by  the 
town. 

C.  W.  Larrab$e^  fiu*  the  {daiivtiff. 
We9ton  Thymp9(m,  for  the  defendiaiitB. 

Bhbrt,  J.     Tha  aonaty  oocanitBittiani  ef  Oomberiand 

County,  upon  an  appeal  from  the  refusal  of  the  selectmeii^ 
laid  out  a  town  road  in  HaxpswelL  This  aetien  of  the  com- 
missioners was,  apon  appeal^  afiviaed  by  this  coart,  and  the 
certificate  of  affirmanoe  sent  dewn  May  31,  1886.  Within 
the  limits  of  the  road  thus  looated,  tha  plaintifif  had,  prior  te 
the  location,  placed  some  amoant  of  atone^  timber,  and  earth, 
with  the  consent  of  the  owners  of  the  land,  for  the  purpose  of 
constructing  a  road  and  bridgp,  along  the  same  line  after- 
ward located  by  tha  commissioners. 

After  the  location  and  estaMishment  of  the  voad  by  ttie 
commissioners,  as  affirmed  by  thia  court,  the  road  and  the 
necessary  bridge  therein  were  oonatructed,,  and  the  stone,,  tim- 
ber, and  earth  of  the  plaintiff,  found  within  the  limits  of  the 
location,  were  used  in  such  construxstion..  The  plaintiff,  aih 
suming  that  thia  taking  and  using  ef  his  material  were  by 
the  direction  of  tha  town^  or  by  ita  aothoriied  agents,  brought 
this  action  of  trover  against  the  tewn  for  such  oonversioik 
He  recovered  a  verdict,  which  the  town  has  moved  the  oourl 
to  set  aside  as  against  law  and  evidence. 

There  is  no  evidence  in  the  case  that  the  town  ever  voted 
to  open  or  build  the  road  or  bridge,  or  apprc^riated  any 
money  or  appointed  any  agenta  for  that  purpose,  cur  gave  any 
instructions  to  any  officers,  or  in  any  way  ever  even  consid- 
ered the  queatioa*  Nor  is  there  any  evidenoe  that  the  muniot- 
pal  officers  ever  in  «ny  way  took  anjr  dicection  or  oogniaanee 
of  the  matter.  Counsel  and  ndtnesses  spoke  ineidentallj 
of  the  road  and  bridge  having  been  built  by  the  town,  »nd 
now  the  plaintiff  aaka  us  to  assume  that  the  tewn  bnilt  the 
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road  and  bridge,  inasmuch  as  it  was  the  town's  duty  to  do  so, 
and  we  may  assume  that  it  did  its  duty.  He  means  for  us 
to  assume  that  the  town  directly,  by  vote,  assumed  charge, 
appointed  agents,  and  gave  directions  in  the  matter. 

But  in  the  absence  of  any  evidence  showing  any  action  of 
the  town  or  its  municipal  officers  in  the  premises,  we  cannot  as- 
sume anything  more  than  that  the  road  and  bridge  were  built 
by  the  usual  public  officer  (in  this  case  the  highway  surveyor 
of  the  district),  in  accordance  with  the  directions  of  the  statute 
and  the  commissioners.  This  assumption  gives  full  effect  to 
any  presumption  of  duty  done,  and  indeed  such  acts  of  pub- 
lic officers  are  commonly  spoken  of  as  acts  of  the  town,  though 
not  technically  or  legally  so. 

Giving  the  plaintiff  the  full  benefit  of  this  assumption,  is 
the  town  proven  guilty  of  the  unlawful  conversion  of  his  ma- 
terial? 

It  is  settled  law  that  when  a  public  officer,  in  the  line  of 
his  duty,  does  a  public  work  within  a  town,  for  the  public 
benefit  or  use,  the  town,  in  the  absence  of  any  directions  to 
faim,  is  not  liable  for  his  misconduct  in  such  work,  even 
though  it  appointed  him,  and  is  obliged  to  pay  the  cost  of  the 
work:  Small  v.  DanvlUe,  51  Me.  359;  Mitchell  v.  Rockland^  52 
Me.  118;  Cobb  v.  PoHland,  55  Me.  381;  92  Am.  Dec.  598; 
Woodcocl  ▼-  Calaisj  66  Me.  234;  Farringion  v.  Anson^  77  Me. 
406;  Bvlger  v.  Eden,  82  Me.  352. 

A  highway  surveyor  is  a  public  officer,  charged  with  a  pub- 
lic duty  ^'to  open  and  keep  in  repair"  public  ways  legally 
established  within  his  district.  He  is  appointed  and  paid  by 
the  town,  and  the  town  supplies  him  with  the  necessary  funds 
fi>r  the  performance  of  his  duty.  But  the  town  does  all  this 
as  a  public  duty,  not  for  its  own  peculiar  gain.  It  has  no 
proprietorship  in  the  roads  and  bridges  built  and  maintained 
by  taxes  upon  its  inhabitants.  The  roads  and  bridges  belong 
to  the  public. 

In  appointing  highway  surveyors,  in  raising  and  expending 
money  for  roads  and  bridges,  the  town  acts  simply  as  the 
political  agent  of  the  state,  and  should  have  no  more  pecuni- 
mry  liability  for  the  misconduct  of  such  officer  than  should 
the  governor  for  the  misconduct  of  a  public  officer  bearing  his 
commission.  Of  course,  the  statute  may  impose  such  a  liabil- 
ity on  a  town,  as  it  may  on  the  governor,  but  no  such  statute 
is  invoked  or  cited  in  this  case. 

It  was  in  accordance  with  these  principles  that  SmaU  ▼. 
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Danville,  51  Me.  359,  waB  decided.  In  that  case  the  plaintiff 
had  some  split  stooes  lyinp;  upon  the  land  taken  for  a  highway 
when  the  way  was  located.  In  building  a  culvert  in  this 
highway,  the  highway  surveyor  of  the  town  used  this  split 
ptone,  and  the  plaintiff  brought  an  action  of  trespass  against 
the  town.  It  was  conceded  that  the  using  of  the  stone  con- 
stituted a  trespass,  but  it  was  held  that  the  town  was  not  lia- 
ble. That  case  was  very  like  this  in  its  facts.  The  sarveyor 
was  evidently  opening  and  making  a  road  just  located.  The 
principle  there  established  is  decisive  of  this  case. 

The  plaintiff  cites  several  cases  from  Massachusetts,  which 
should  be  noticed.  In  Hawks  v.  Ckarlemont,  107  Mass.  414, 
the  town  voted  to  take  charge,  and  appointed  its  selectmen  as 
Hgents  with  full  discretion.  It  did  not  leave  the  work  to  the 
highway  surveyors.  In  Deane  v.  Randolph^  132  Mass.  475, 
the  town  voted  to  put  the  selectmen  in  charge  of  the  work, 
and  they  assumed  such  charge,  hiring  men,  etc.  In  Waldron 
V.  HaverkiU,  143  Mass.  582,  the  city,  **  instead  of  leaving  the 
duty  of  keeping  the  highways  in  repair  to  be  performed  by 
the  officers  and  in  the  methods  provided  by  the  general  laws," 
assumed  to  perform  it  by  means  of  its  own  agents.  In  Dokerty 
V.  Braintree,  148  Mass.  495,  the  town  voted  to  take  charge  of 
the  work,  and  appointed  a  committee  of  five  to  act  with  the 
selectmen,  all  as  agents  of  the  town. 

On  the  other  hand,  in  the  later  case  in  the  same  state, 
Prince  v.  Lynn,  149  ]\f  ass.  193,  the  same  court  reiterated  the 
doctrine  that  the  municipality  was  not  liable  for  the  miscon- 
duct of  its  highway  surveyors  while  engaged  in  their  public 
duties.  In  the  still  later  case  of  Hennessey  v.  JVei^  Bedford^ 
153  Mass.  260,  the  city  voted  a  specific  sum  of  money  for  the 
improvement  of  a  particular  street.  The  mayor  and  street 
commissioner,  without  special  instructions,  assumed  the  care 
of  the  work.  Held,  that  the  city  was  not  liable  for  their  mis- 
conduct in  the  premises. 

The  distinction  between  the  two  classes  of  cases  is  clear. 
In  the  one  class,  the  municipality  has  interfered  by  giving 
directions,  or  taking  charge  of  the  work  by  its  own  agents,'  as 
in  Woodcock  v.  Calais,  66  Me.  234.  In  the  other  class,  the 
municipality  has  not  interfered,  ^  but  has  left  the  work  to  be 
performed  by  the  proper  public  ofiicers,  in  the  methods  pro- 
vided by  the  general  laws." 

Upon  a  new  trial  the  plaintiff  may  be  able  to  adduoe  evi- 
dence which  will  bring  the  case  within  the  former  class,  but 
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upon  the  evaksDoe  bow  before  en,  the  caee  is  clearly  within 
the  latter  claea. 

The  ezoeptioDB  do  not  need  to  be  oonsidered* 

Motion  sustained.    New  trial  granted. 


UAkUtty  mi  QitlM  Sw  th*  1S«^Is«M6  «bA  OttMr  WMndvcS  of  thata 

Offloera  and  Agents.* 

The  Pwrpof  (f  TMb  NbU  is  to  consider  the  liability  of  muDioipal  oorpo- 
pations  for  tiM  wrongful  aets  and  omissions  of  their  serrants  and  agents. 
These  corporatson%  like  otbsr  aorporations  aggreigate,  ouniot  aol  or  omit  to 
act  except  throagh  and  by  their  offioon  and  agents^  and  thasefore,  in  oTery 
instance  iu  which  they  have  been  held  answerable  for  any  wrongful  aol  or 
omission,  it  must  necessarily  hav^e  been  a  wrongful  act  or  omission,  on  tho 
part  of  one  or  more  of  their  ofBoers  or  agents,  or  of  some  person  who,  though 
B«k  striotij  oeenpying  the  rolation  of  an  offiiO«rv)ragent»  yet  is-ono  to  whom 
tho  numicipaliiy  has  depnted  the  pevfbrmaaoe  of  ooon  dnty,  aad  has  tfaiu 
made  itself  answemble  for  his  wrongful  actor  omission  relatiog  thareto. 

With  Rwpta  to  (he  General  Principiea  by  which  the  liability  of  municipsl 
eorporations  must  be  determined,  the  divergence  of  judicial  opinion  b  not 
greater  than  might  naturally  be  expoeted,  where  tha  sabjeet  is  so  difficult 
and  important,  and  the  oirciimstaiicea  to  whioh  the  printiplesara  to  be  ap» 
plied  are  so  variant.  These  corporations  are  regarded,  with  refereaoe  to  soma 
of  their  duties  and  fonctions,  as  representing  and  acting  for  the  state  or  sor* 
ereign,  and  with  reference  to  others,  as  acting  for  themselves,  somewhat  aa 
private  corporations,  and,  generally,  when  acting  in  the  former  capacity  they 
are  not  aaaweraJble  for  fAte  acta  or  enuaaioa  of  their  offioere  or  agents,  while 
whan  acting  in  the  latter  capacity  their  liability. is  ordinarily  the  same  aa 
that  of  a  private  person  or  corporation.  The  great  difficulty  and  the  great 
divergence  of  judicial  opinion  arise  from  the  fact  that  no  test  has  been  for* 
■mlated  by  which  to  decide  with  merring  accuracy  whether  a  particular  act 
er  omisaion  ecourred  in  the  diachasge  of  govemvieBtal  or  of  quari  private 
duties. 

Oeneral  Ttisi  qf  MwUcipaL  LiabilUy,  — If  the  duty  in  respect  to  whioh  there 
has  been  a  wrongful  act  or  omisaion  is  one  resting  primarily  upon  the  mu* 
Dtcipality,  and  is  not  a  mere  governmental  duty,  the  performance  of  which 
has  >  been  delegated  to  the  mnnicipaKty  by  competent  legislattve  authority, 
thea  the  liability  of  the  manicipality  is  substantially  that  ef  a  private  corpo- 
ration. Hence  one  of  the  tests  formulated  and  applied  by  the  oourts  of  New 
York  is  as  follows:  "To  determine  whether  there  is  municipal  responsibility, 
the  in<jttiry  must  ba^  whether  the  department  whose  misfeasance  or  non* 
feasance  is  complained  of  is  a  part  of  the  machinery  for  carrying  on  the  mn- 
uidpaL  govtfMBant^  and  whether  it  waa  at  the  tiaoe  engaged  in  the  discharge 
of  a  duty  or  charged  with  a  duty  primarily  resting  upon  the  monicipality  "t 
mirgoU  V.  Mayor,  96  K.  Y.  273;  48  Am.  Rep.  622;  PeUengiU  v.  Yonkers,  116 
N.  Y.  668;  15  Am.  8t  Bep.  442.     '*  Whenever,"  said  the  supreme  court  of 

^BxanaiiCB  to  MoiiecauJBio  nanm. 

Liability  of  aitias  lor  nenlect  to  leiMdrstrceta:  €S  Am.  Hoc  8MM87. 

Liability  of  cities  for  unauthorised  acts  of  their  offlcers:  100  Am.  Dee.  8S&-W0 
Liability  of  cities  for  defects  in  and  want  of  repair  of  sewers:  9  Am.  Si  Rep.  7ST> 
743L 
Tests  for  determining  dty's  liability  for  damages  occasioned  in  the  execution  of 
I  oaaavsaslgB  powers:  66  Am.  Dea  iti  Ml. 
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Otorgi%  "ih»  nigllyet  ly n«i*foiiB>  »C  tha  ordinary  agents  and  wnraiiii 
•f  the  «Qrporatiaii«  u  difttiiifpiithtd  fmoilkAt  of  ikooffioei%.  caasea  tho  injary, 
cr  whoa  tho  loM  nonlti  from  Mli  BMffoljr  Bunisfcoml,  to  distijigQislied  from 
loeh  ao  MO  logUlativo  oad  govonyntntal  is  obMoolor»  osoreiood  lor  tho  sole 
and  inunodiafco  bonofife  of  tho  ^Uio^  ov  wboro  flko  oorporBlioa  »  ozoroiaing, 
M  aoorporottoQ,  its  privato  fianohiao  poworaoad  pnTilmoti  whieb  beloog  to 
U  for  ita  immodiata  oorpovato  beaofit^  ot  la  doaliog  wtih  prqporty  brid  by  ft 
for  ita  oorporato  advantago^  gMB»  mt  oinoliunoQt^  thoaffk  maiiiig  altimatoly  to 
tho  boBofit  ol  tho  gonoml  poblio^  than,  and  nniy  thon,  il^booomoo  liable  for 
tho  nogUgont  okokcmo  of  Mioh  powoia  fMoiioly  anaro  iadivtdnala  ":  Wright  v, 
AuffiuUL^  78  Oa.  241;  6  Am.  8^  Rap.  lUft,  20a.  In  aa  aefcion  against  the 
ropreaontatiToa  of  tho  oi^of  Kow  Yoak  to-  aocorac  lor  injvrwsroanllittg  from 
alloged  nagligoaoo  in  hooping  opon  an  oxoavation  in  tho  atroet  mignardod 
and  nnlightod  at  night»  tho  ooorb  of  appoala  of  that  atata  aaidt  **Tbo  oorpo- 
ratioo  of  tho  oity  of  Now  York  poaaoaioa  tvo  kinds  nf  powoia» — one  goTorn^ 
mental  and  pnblio^  and  to  tha  oztoni  thoy  ate  hohl  and  oxoroiaod,  ia  clothed 
with  aoToceignty;  tho  other  privaii^  and  to  the  extent  they  are  held  and 
exercised,  ia  a  legal  indiTidnaL  Tho  former  are  given  and  naod  for  pnblie 
purpose^  tho  latter  for  private  purposes.  Whilo  in  tho  osereiso  ol  the  for- 
mer, tho  eorpocation  ia  »  mnnioipaL  ^ovemmont^  and  whilo  in  tho  exoroiae  of 
the  latter*  is  a  oorporate,  legal  iadividuaL  Tho  diatinctiea  between  these 
two  olaases  ol  powers  is  obrions^  and  has  been  freqaently  ceeogniaed  and 
eatablished  in  onr  eonrtst  WUaom  r.  Maiifor  etc  pf  New  Tort,  1  I>eiiio»  505; 
4A  Am.D0O.119i  BaH^r.  Jiauar  He. qf  New  TorJ;,  8  UilU 531 ;  SaAm^Deo. 
669;  Ma^or  etc  qf  New  Ywk  ▼.  £aik$^  2  Donio,  450»  o|Hnion  of  Hand,  &; 
Eochesier  WhiU  Lead  Co.  ▼.  CU/n  €if  Roehe$ter^  3  N.  Y.  463;  53  Am.  Dec.  316. 
Although  the  diffevenoo  between  tho  two  kinds  of  powers  ia  pbun  and  marked, 
yet,  as  they  apfNroximato  eaeh  other,  it  is  oftentimos  diifienlt  to  ascertain  tho 
oxaot  lino  ol  distinction.  When  that  lane  ia  ascertained,  it  ia  not  difficult 
to  detarmino  the  rigbta  of  parties;  lor  tho  nilea  of  law  are  clear  and  explicit 
which  establish  the  rights,  immnnitiea^  and  liabilities  of  tho  appellanta  when 
in  the  oxerciao  of  eanb  clasa  of  powera.  AH  that  ean  be  done,  probably,  with 
aafety  ia  to  deterndno,  aa  eaeh  eaae  arioea,  nnder  which  olaaa  it  falla  ":  Hcyd 
V.  Jfayor  eA&  qf  Nw  York,  &  N.  Y.  369;  55  Am.  Dee.  847. 

Liabie  m  Beepeet  to  Munie^pal  DuOnonly.  — Donbtleas  many  deoistona  may 
4 bo  found  in  which  the  liability  of  mnuioipal  oerporationa  for  the  acta  or 
omiaaiona  of  their  offioera  or  agents  ia  compared  to  that  of  private  persons  or 
corporations,  and  language  ia  need  from  which  the  inference  might  be  drawn 
that  whenovor  tho  lattor  are  liable  the  former  aro  equally  ao:  CiinB  ▼.  Oreoeefd 
CUy  R.  A.  (7(K,  41  La.  Ann.  1631;  Boso  v.  Madinwi,  1  Ind.  881;  48  Am.  Deo. 
361;  WnUam  v.  MtMsoHtm,  4  O.  Greene,  373;  61  Am.  Deo.  131;  Templm  t. 
/oiaa  C%,  14  Iowa,  59;  81  Am.  Doc  456;  Bocheoiar  White  Lead  Co.  ▼.  Bo<AeO' 
/er,  3N.  Y.  463;  53  Am.  Dec  316;  AkHch  ▼.  Tripp,  11 R.  1. 141;  23  Am.  Rep. 
434;  Ootes  v.  Cliff  of  Davemport,  9  loway  227;  Mayw  of  Hekim  v.  Thompson,  29 
Ark.  669,  573;  iTenaer  ▼.  i>tmnRore,  7  CoL  328;  Denver  ▼.  Doan,  >0  Col.  375; 
a  Am.  St.  Bop.  6M;  Oroeaeaetior.  Martin,  74Ind.  449;  89  Am.  Rep.  98;  PtntB 
V.  Cohaeo,  80  K.  Y.  219;  42  Am.  Rep.  286.  Theao  dooisions,  like  all  others^ 
mnat,  however,  be  ooaaidorod  and  eonotmod  in  conneotlon  with  tho  attendant 
faeta,  and. than  tfaay  will  generally  not  bo  fonnd  ineonaiatetti  with  tho  princi- 
ple hereinbefore  atated,  and  which  restricts  the  liability  ol  municipalities  to 
taftathaip  to  tho  duohaigo  of  ^noai  private  duties.     It  is  tme 


that  neatly  every  daJky  that  a  mnnicipality  in  by  law  called  upon  to  discharge 
r  aaaf  aflBsd^  many  pagaon%  nod  may  withont  impropriety  bo 
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•tyled  ''a  public  daty  ";  and  the  fact  that  the  dntj  is  to  aome  extent  a  pnb- 
lic  one  may  not  ezclnde  mnn-'cipal  liability,  if  the  city,  in  contemplation  of 
law,  has  undertaken  the  performanoe  of  the  dnty  in  consideration  of  the 
privileges  and  emoluments  granted  by  its  charter,  or  for  the  purpose  of  gain 
or  profit  for  itself.  Hence,  if  a  public  improvement  is  maintained  by  a  mu- 
nicipality, for  the  use  of  which  it  has  the  right  to  exact  tolls,  there  is  no 
question  of  its  liability  to  respond  in  damages  for  injuries  resulting  from  the 
negl  igence  of  its  officers  or  agents  in  respect  to  such  improvement;  and  though 
no  profit  is  to  be  realixed  by  the  municipality  from  the  performanoe  of  a  dnty 
coufided  to  it,  there  are  many  authorities  supporting  the  Tiew  that  its  ao- 
ceptance  of  the  charter  imposing  snch  duty  is  equivalent  to  an  agreement  on 
its  part  that  it  will  perform  it,  and  hence,  that  liability  results  from  its  non- 
performance or  negligent  performance,  and  is  enforceable  by  any  one  injured 
thereby:  OUy  qf  Denver  v.  Dunsmore^  7  Col.  382;  Henfy  T.  Mayw  €f  Lffme^  5 
Bing.  91;  Merseff  Docker .  OMe,  11  H.  L.  Gas.  686;  SeoUr.  Manehetter,  2 Bnrh 
&  N.  20i;  26  L.  J.  Ex.  406;  Cowle^f  ▼.  Sunderland,  6  HurL  ft  N.  666;  SO  L. 
J.  Ex.  127.  ''These  decisions  proceed  on  the  ground  that  where  a  municipal 
corporation  acts  in  the  exercise  of  powers  or  the  discharge  of  duties,  in  no  wise 
discretionary  or  governmental,  but  purely  ministerial  in  their  character,  it  in- 
curs, like  a  private  person, the  common-law  liability  for  the  acts  of  its  servants; 
and  that  it  does  not  matter,  as  was  once  intimated,  if  there  be  the  absence 
of  special  rewards  or  advantages,  it  being  considered  and  allowed  that  snch 
}i;ratuitous  function  is  to  be  regarded  as  a  burden  accepted  under  the  charter 
in  consideration  of  its  privileges  *':  Gity  of  Richmond  v.  Longf  17  Gratt  376; 
94  Am.  Dec  464;  Barton  v.  Syraaue,  36  N.  Y.  64;  OUy  qfOalveeton  v.  Poemain- 
eky,  62  Tex.  1 18,  128;  60  Am.  Rep.  517;  Baugus  r.  Atlanta,  74  Tex.  629;  Kiem 
V.  D  tllae,  71  Tex.  280.  If  the  duty  imposed  by  the  charter  is  clearly  defined, 
and  the  municipality  has  no  discretion  to  do  or  to  omit  it,  as  in  the  judgment 
of  its  officers  may  seem  proper,  it  is  generally  characterized  as  a  ministerial 
duty,  aud  the  city  is  held  answerabU  for  wrongful  acts  or  omissions  in  its  per- 
formance: Barton  ▼.  Syraeuee,  36  N.  T.  66;  Clayhurgh  ▼•  Chicago,  25  111.  535; 
79  Am.  Dec.  346;  CUyqf  Elgin  v.  Eaton,  83  IlL  587;  26  Am.  Rep.  412;  Clark  v. 
Washington,  12  Wheat.  40;  h'eightman  ▼.  Washington,  I  Black,  40;  Orme  v. 
jRichrnond,  79  Va.  86.  And  unless  the  duty  of  the  corporation  is  in  this  sense 
ministerial,  no  municipal  liability  can  result  from  its  non-performance,  or  from 
its  performance  in  a  negligent  or  insufficient  manner:  City  of  Anderson  v.  East,  - 
)]7  Ind.  126;  10  Am.  St  Rep.  35.  Therefore,  in  ascertaining  whether  a 
city  is  liable  for  a  given  wrongful  act  or  omission,  the  inqniiy  must  be, 
whether  the  duty  of  the  municipality  was,  within  the  meaning  of  the  de- 
cisions upon  the  subject,  ministerial  or  not.  In  this  connection  it  should  be 
remembered  that  the  officers  of  a  city  may  be  charged  with  many  duties 
which  are  not  duties  of  the  municipality,  by  the  non-performance  or  negli- 
gent performance  of  which  it  and  some  or  all  of  its  citixens  may  be  damni* 
fied.  When  snch  is  the  case,  the  city  is  not  in  default,  though  its  officer 
may  be,  and  he,  instead  of  it^  is  liable  to  indemnify  persons  injured  by  his 
misfeasance  or  non-feasance.  "  If  the  act  of  the  officer  or  the  subordinate  of 
the  officer  is  done  in  the  attempted  performance  of  a  doty  laid  by  law  upon 
him,  and  not  upon  the  municipality,  then  the  municipality  b  not  liable  for 
his  negligence  therein  **!  Mawmiliau  t.  Mayor,  62  If.  Y,  160|  SO  Am.  Rep. 
46& 

Classification  </  Cases  qf  Non-liabHity.  — The  cases  in  which  municipaUtiea 
are  not  answerable  fbr  injuries  resulting  from  their  wrongful  acts  or  omis* 
BioiH,  or  that  of  their  officers  or  agents  acting  by  their  sanction,  resolve 
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themtelvM  into  thrM  eUssea,  to  wit:  1.  Gum  in  which  the  alleged  datj  ww 
diaeretionary,  and  ita  performanoe  could  not  be  oompelled  or  eon  trolled  at  th« 
instanoe  of  a  oitiaeiif  tax-payer,  or  other  person,  bat  might  or  might  not  bt 
nndertakeiif  M  the  governing  authoritiei  of  the  municipality  should  deter- 
mine; 2.  Cases  in  which,  while  it  was  the  duty  of  the  officers  of  the  mu- 
nicipality to  act  in  a  mode  prescribed  by  the  law,  yet  in  such  action  they  were 
discharging  a  governmental  duty  delegated  to  the  municipality  by*the  legis- 
lature, out  of  whioh  no  liability  oould  have  arisen  had  such  authority  not 
been  delegated,  and  its  performanoe  had  been  entered  upon  by  some  other 
goyern mental  agency;  8.  Cases  in  which  the  officer,  though  acting  in  his 
official  capacity,  is  not  discharging  any  municipal  duty,  as  where  a  city  sur- 
veyor is  called  upon  to  make  a  surrey,  or  a  city  marshal  or  other  officer  to 
levy  a  writ.  In  respeot  to  these  duties  he  is  no  more  the  agent  or  servant 
of  the  city  than  if  he  were  an  officer  of  the  eonnty  or  state,  or  were  a  mere 
private  person  volunterily  nnderteking  their  performance. 

In  the  first  class  are  included  all  those  actions  in  which  a  recovery  is  sought 
upon  the  ground  that  the  municipality,  by  adopting  some  ordinance  or  regu- 
lation, might  have  prevented  the  injury  complained  of.  Thus  when  a  plain- 
tiff alleged  that  he  was  injured  by  the  explosion  of  a  manufactory  of  lire- works 
while  assisting  in  extinguishing  a  fire,  and  that  it  was  the  duty  of  the  city 
in  which  snch  works  were  operated  to  have  suppressed  them  by  exercising 
the  power  granted  to  it  to  prohibit  the  manufacture,  sale,  or  exposure  of  fire- 
works, or  other  inflammable  or  dangerous  articles,  the  allegation  was,  upon 
demurrer,  held  to  be  insufficient  to  esteblish  any  liability  against  the  city,  b^ 
cause  no  person  had  any  right  to  demand  that  the  power  vested  in  the  mnni- 
cipality  be  exercised  in  any  particular  way:  Me  Dade  ▼.  Che4er  City,  117  Pa. 
St.  414;  2  Am.  St  Rep.  681.  When  a  discretion  exists  a«  to  doing  or  omitting 
the  performance  of  any  alleged  dnty,  or  as  to  the  manner  in  which  it  shall  be 
performed,  and  the  exercise  of  such  discretion  involves  legislative  or  judicial 
action,  there  can  be  no  recovery  of  the  municipality  because  it  failed  to  act, 
or  acted  in  a  particular  manner.  In  one  thing  the  authorities  "  all  unite,  and 
that  is,  in  affirming  that  no  recovery  oan  in  any  event  be  had  where  the  neg- 
ligenoo  of  the  municipal  corporation  oonsiste  in  failing  to  perform  a  legis- 
lative, judicial,  or  discretionary  duty,  or  in  simply  performing  such  a  duty  in 
an  improper  method  *:  Anderson  v.  Satt,  117  Ind.  126;  10  Am.  St.  Ilep.  35; 
Oirr  V.  Northern  Libertiea,  35  Pa.  St.  324;  78  Am.  Dec.  342;  Dooley  v.  SiUO- 
van,  112  Ind.  451;  2  Am.  St.  Rep.  209;  Kiley  v.  CUy  qf  KamoM,  87  Mo.  103; 
56  Am.  Rep.  443;  MoffiU  v.  AsheviUe,  103  N.  C.  237;  14  Am.  St.  Rep.  8ia 
Therefore,  in.no  instanoe  can  a  recovery  be  sustained  on  the  ground  that  tha 
injuries  oomplained  of  aroee  out  of  the  failure  of  the  municipality  to  enact  an 
ordinance,  the  enactment  of  which  was  within  the  powers  granted  to  ita 
common  oonndl:  Wheeler  v.  Plymouth^  116  Ind.  158;  9  Am.  St  Kep.  837; 
CUy  qfLafayeUe  v.  Timberlaket  88  Ind.  830.  Kor  on  the  ground  that  it  had 
enacted  an  ordinance  permitting  the  doing  of  the  act  complained  of,  unless 
such  act  was  necessarily  injurious  or  unlawful:  Burford  v.  Orand  Hapida,  5S 
Mich.  98;  51  Am.  Rep.  105;  Forsyth  v.  Atlanta,  45  Oa.  152;  12  Am.  Rep. 
576;  Bhert  v.  Augusta,  65  Ga.  376;  38  Am.  Rep.  787;  hill  v.  Charlotte,  72 
N.  C.  55;  21  Am.  Rep.  451.  As  to  licensing  acts  necessarily  dangerous  or 
unlawful,  see  LUtle  v.  Madison,  42  Wis.  643;  24  Am.  Rep.  435;  Stanley  v. 
Davenport,  54  Iowa,  463;  37  Am.  Rep.  216. 

Plan  of  Wcvk^  Error  In.  —  As  a  general  rule,  when  to  a  municipality  la 
delegated  the  authority  of  determining  how  a  duty  shall  be  performed, 
ita  erroneous  determination  cannot  result  in  ita  liability.     For  instance,  il 
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IkdrtflBBiMft  to  •onafemtfr  wockA^f  »p«bU»^Araatoi«id  Ur  th^pdUieliMM. 
§K  Mid  iikdaoiduHi  nyiin  th».plftB.  loc  thaic  oMMirnotion  fln%  «>  UmI  wli«a 
ttwj  art  ocnutmafeed  in  Monwtoaae  iriih  ffiok  pUo  Ikej  am  iasuftiiwt  to 
Moomplkh  toerpttipoM  intftBfiiHJ,  aad  JKQBi.MiQh  inwiflfoi— ity  a  ]^va»«  par* 
Min  i«.iiijwred«  he  k  wiihoutnteM:  Ok^  V*  ^<w»gr  r.  Gipttfi^  4  CoL  23;  34 
▲m.  iUp.  62;  (Mid  v.  BoHoi^.  4  AMm.  41;  81  ibn.  fiae.  680;  Fair  t.  PAi&i- 
da/ptM,66P«.8k8Q»;S2AB.Bap^4fift&ifon>U«.  H^iraiiAfr*  110  M«m. 
216;  14  Am.  B»p^  602;  Fan  PdHv.  ItowMport;  42  loira^  300;  90  Am  Rep. 
622;  J^Juuton  w,  JMaimi  qf  (hitmh^  110  U.  &  10;  OaakkomBT.  Li^fiaiftUe, 
» Ind.  17;  09  Am^Dee.  4Ml 

To  tlM  rmto  emnptiiig  mnniaipelitiei  fsMk  UoJiilitj.fer  injuiea  pesalting 
irom  the  pUaef  e  puUiewoilCv  annt  limitotinn  ieaMiiriiil,epd  mvsi  be^oon- 
teded.  For  ioetanoe.  if  lit  i».&  purt  of  Mm  plea,  er  e  aeeteM^y  eenaaqniaM 
of  Ue  eseoBtieD,  thet  private  paoferty  anwyb  ha  toiedad  or  daatroyad,  ito 
owner  i»  not  withenA  aadnaai  ler  aneh  immmmhi  er  deetvnotiiMi  m  net  an 
ehieei  for  the  aeooa^hahneat  e£  whiah  the  aaaieit^ity  ie  anthoriaed  to 
plan.  8ok  deabtUaa^  aaj  plea,  el  %  poUie  ipetk.«hidli,  if  fiaithfolly  aaeavted, 
moat,  ebvioaaly  nonilt  in  the,  awaatinn  end-nuuntaaenee  of  •  nniaan«i  oaanet 
be  BO  ezeevtod  without  aoaaytuig  a  right  of  aotian  in  fever  of  one  apeoiaUy 
demaged  thereby.  Hence  if  the  plan  for  a.  pnblie  aever  fe^eieae  xte  eontonte 
to  be  diaohaigad  mp<m  priveto  paoperty*  the  manioipality  aioat  reapond  in 
deaagea:  LdkeT.^SaaiT'miiriMapOOGULTOp  W4h^€U^</ Madkon^l^Ind. 
241;  39  Am.  B«p.  135.  To  held  etherwiae  wonld  enable  mnnicipal  aathorw 
iiiea,  under  the  pretenaaioC  aearniaing  their  dieoretkm  in  planning  e  peblio 
improirement,  to  willfnlly  daetiey  priAraAe  righto  of  property.  In  aome  of  the 
oases  the  liability  is  said  to  result  from  nagligenoO' in  exercising  the  power  of 
demising  and  adopting  plana:  C8^  ^  Eaanamlle  ▼.  DeektJ\  04  IniL  325;  43 
Am.  Bep.  86.  But  if  the  liability  of  the  mBukipality  can  reault  from  negli- 
gence in  deviaing  a  plnn»  we  apprehend  tfaaife  the  negligenee  most  be  groas. 
In  other  words,  thet  it  must  be  anch  an  to  indiwrte  a  willful  iudiffia-enoe  to 
probable  injnriooa  conaeqneneeag  and  perhapa  the  UabiUty  of  the  city,  how- 
ever unskillfully  devised  and  inadfeqnato  the  pkn.may  he,  must  be  Uinited 
to  cases  where  the  execution  of  the  plan  *'  mnet  neeesaarily  cause  an  injury  to 
private  property  equivalent  to  an  appropriation  of  aome  enjoyment  thereof 
to  which  the  owner  ta  entitled."  In  anch  a  case  the  right  of  the  owner  to 
redress  by  civil  action  most  neeesaarily  be  affirmed:  DeiroU  v.  Beekman,  34 
Mich.  125;  22  Am.  Rep.  507;  Perry  v.  Woreader,  6  Gray,  544;  66  Am.  Dec; 
431;  atoddard^.  Saraioga  Springs,  127  K.  7.  261;  Rochutsr  Wkde  Ltad  Qo, 
▼.  C%  itf  RcdiuUr,  3  N.  T.  463;  53  Am.  Deo.  316;  AMey  v.  Fort  Hmm, 
35  Mich.  296;  24  Am.  Bep.  552;  iSeymoar  ▼.  Ctonmtas,  119  Ind.  14& 

OtastificaHom  of  Caau  ^f  Ncm^MabHUff^  tkouffk  Dmbff  k  not  Diaereiiomay.  --*  In 
the  second  and  third  class  of  caeeaare  included  these  in  which  the  mnniaipality 
or  ito  officers  or  agents  have  been  guilty  of  aome  wrongful  aet  or  oaussion  of 
which  it  cannot  be  truly  said  that  they  had  a. discretion  to  aot  or  to  omit  to  act, 
as  in  their  judgment  seemed  best,  but  in  reepeot  to  which  the  tnutnmiy  from 
liability  rests  either  upon  the  greand  that  the  municipality  waa  hut  a  mere 
instnimoutality  of  the  state,  or  the  officer  whose  wrongful  act  er  omission 
has  caused  the  injury  was,  though  not  aeting  in  the  diaeharge  of  any  govera- 
mentol  function,  charged  with  a  duty  pxeaoribed  and  limited  by  law,  and  in 
respect  to  which  he  was  the  servant  and  agent  of,  and  eontiwlled  by  the  law, 
anti  not  the  agent  or  servant  of  iior  eontrolled  by,  the  munioipality.  Speah- 
ing  upon  thin  subject,  the  supreme  eonrt  of  South  Oaroliaa  said:  *' There  ia 
no  statute  in  this  state  authociung  an  action  against  a  mumcipal  < 
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for  non-feaaanoa  at  to  a  public  duty.  The  general  doctrine  U,  that  civil  or  nra- 
nicipal  corporations  are  public  in  their  natvre,  but  instruDientalities  of  the 
state  which  incorporates  them  to  assist  the  state  in  more  effectually  dischar- 
gmg  its  duty.  The  powers  eonferred  on  saoh  corporations  are  not  always 
aniform,  bet  they  generally  relate  to  the  admihistratioa  ol  justice,  the  sap- 
port  of  the  poor,  the  establish  meat  and  repeirs  of  highways,  etc.,  all  of  which 
aie  matters  of  state  aa  distingebhed  from  local  oonoem.  It  seems  to  have 
been  considered,  thftt  aa  the  state  eannot  be  soed,  these  goremmental  agents 
of  the  state  should  not  be  liable  in  en  action  of  tort  for  either  non-feasance 
or  misfeasance;  that  they  are  not  liable  in  case,  or  trespass,  or  other  form  of 
ci^il  action  for  neglect  of  public  duty,  anless  sech  liability  be  expressly  de- 
clared by  statute  ":  BkuA  y.O^fjf  OohmMa,  19  a  0.  412;  46  Am.  Rep.  785, 
790;  Fiwie  ▼.  Alexandria,  8  Fet.  398. 

PMSc  DvtieB,  LiMUtg  in  Dkkharg^iif.  —  As  already  remarked,  the  fact  that 
a  duty  is  partly  public  does  not  Dccessarily  exonerate  the  municipality  from 
liability,  for  the  reason  that  there  are  some  public  duties  which  municipal- 
ities are  deemed  to  have  assumed  in  consideration  of  the  privileges  conferred 
by  their  charters,  and  it  is  not  probable  that  any  test  can  be  formulated  npon 
which  all  the  courts  will  agree,  and  from  wfatofa  one  can  always  determine 
whether  a  duty  is  pruhKo  in  the  sense  that  relierea  a  muuicipality  from 
liability  for  negligence  consisting  either  in  its  non-performance  or  its  per- 
formance in  a  careless  and  injurious  manner.  If  the  daty  of  performance 
arises  from  the  special  provisions  of  the  municipal  charter,  instead  of  from 
general  laws  applicable  to  aU  nmnioipalities,  this  fact  may  sometimes  be  de- 
cisive, the  inclination  of  the  courts  being  to  exonerate  the  municipality  from 
liability  where  the  duty  is  not  imposed  by  its  charter.  The  impossibility  of 
the  municipality  receiving  benefit  from  the  performance  of  a  duty  is  also 
entitled  to  great  consideration.  Perhaps  the  leading  case  upon  this  subject 
is  Hm  ▼.  (%  ^f  BotUm^  122  Mass.  S44;  23  Am.  Rep.  832.  The  plaintiff  in 
that  caae  sought  to  recover  for  injuries  suffered  while  attending  a  public 
school  from  the  unsafe  condition  of  a  stairway  in  the  school-house.  There 
wee  no  special  provision  in  the  charter  of  the  city  prescribing  its  duties  in 
the  construction,  maintenance,  and  repair  of  school-houses,  and  whatever 
was  due  from  it  resulted  from  provisions  in  the  general  statutes  of  the  state, 
equally  applicable  to  all  nranicipalitiea.  The  decision  of  the  court  was  writ- 
ten by  Chief  Justice  Gray,  and  in  it  municipal  liability  iras  more  thoroughly 
considered  than  in  any  other  opinion  coming  within  our  observation,  and  the 
conclusion  which  the  learned  judge  reached,  and  the  arguments  used,  and  the 
authorities  cited  by  him  strongly  tend  to  the  denial  of  municipal  liability  in 
many  instances  in  which  such  liability  is  conceded  by  the  weight  of  author- 
ity upon  the  subject.  Especially  is  this  true  in  regard  to  liability  for  negli- 
gence in  the  maintenance  and  repair  of  public  bridges  and  highways.  The 
judge  commenced  by  saying  that  **  we  had  supposed  it  to  be  well  settled 
in  this  commonwealth  that  no  private  action,  unless  authorized  by  express 
statute,  can  be  maintained  against  a  city  for  the  neglect  of  a  public  duty 
impoeed  upon  it  by  law  for  the  benefit  of  the  public,  and  from  the  per- 
formance of  which  the  corporation  receives  no  profit  or  advantage.**  That 
the  supposition  with  which  the  learned  judge  began  his  investigations  was 
by  them  strengthened  into  immovable  conviction  is  apparent  from  the  fol- 
lowing extract  from  the  closing  passages  of  his  opinion:  **  We  find  it  difficult 
to  reconcile  the  view  that  the  mere  acceptance  of  a  municipal  charter  is  to 
be  considered  as  conferring  such  a  benefifc  upon  the  corporation  ae  will  ren- 
der it  liable  to  private  action  for  neglect  of  the  duties  thereby  imposed  upon 
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it  with  the  doctrine  that  the  purpose  of  the  creation  of  manicipal  corpora* 
tion  by  the  state  is  to  exercise  a  part  of  its  powers  of  government, — a  doc- 
trine universally  recognized,  and  which  has  nowhere  been  more  itrongly 
asserted  than  by  the  supreme  court  of  the  United  States  in  the  opiuioua 
delivered  by  Mr.  Justice  Hunt  in  UnUed  States  w.  Railroad  Co.,  17  WalL 
322,  329,  and  by  Mr.  Justice  Clifford  in  Laramk  ▼.  Albany,  92  U.  S.  307, 
308.  But  however  it  may  be  where  the  dnty  in  question  ia  imposed  by  the 
charter  itself,  the  examination  of  the  authorities  confirms  as  in  the  concln* 
sion  that  a  duty  which  is  imposed  npon  an  incorporated  city,  not  by  the 
terms  of  its  charter,  nor  for  the  profit  of  the  corporation,  pecuniarily  or  other* 
wise,  but  npon  the  city  as  the  representative  and  agent  of  the  public  and 
for  the  public  benefit,  and  by  a  general  law  applicable  to  all  cities  and  towns 
in  the  commonwealth,  and  a  breach  of  which  in  the  ease  of  a  town  would 
give  no  right  of  private  action,  is  a  duty  owing  to  the  public  alone,  and  a 
I 'reach  thereof  by  a  city,  as  by  a  town,  is  to  be  redressed  by  prosecution  in 
lelialf  of  the  public,  and  will  not  support  an  action  by  an  individual,  even  if 
he  sustains  special  damage  thereby." 

In  New  Hampshire,  an  action  was  brought  by  a  person  injured  by  reason 
of  his  horse  taking  fright  at  a  stream  of  water  thrown  from  a  hydrant  which 
was  being  tested  by  the  fire  department  of  a  city  for  the  purpose  of  ascer- 
taining its  capacity  and  utility  in  supplying  water  to  extinguish  fires.  The 
duties  of  the  officers  whose  negligence  was  complained  of  were  prescrilied  by 
general  laws,  and  not  by  special  municipal  charter,  and  the  principles  ap- 
plicable to  the  case  were  manifestly  identical  to  those  applied  to  the  case 
last  cited,  and  so  the  court  ruled,  saying:  "No  private  action,  in  the  absence 
of  a  statute  giving  it,  can  be  maintained  against  a  city  for  the  neglect  of  a 
public  duty  imposed  upon  it  by  law  for  the  benefit  of  the  public,  and  from 
the  performance  of  which  the  corporation  receives  no  profit  or  advantage. 
To  charge  a  corporation  with  damages  for  injuries  arising  from  misfeasance 
and  neglect  of  duty,  no  statute  fixing  the  liability,  there  must  be  acts  posi- 
tively injurious  committed  by  authorized  agents  or  officers  in  the  course  of 
the  performance  of  corporate  powers,  or  in  the  execution  of  corporate  duties, 
in  distinction  from  those  done  in  a  public  capacity  as  a  governing  agency  "t 
Edgerly  v.  Concord,  62  N.  H.  8;  13  Am.  St.  Bep.  633,  635;  Clark  v.  Mam^ 
diester,  62  N.  H.  677.  Upon  the  same  principle  the  liability  of  municipal- 
ities for  negligence  in  not  providing  suitable  apparatus  and  a  sufficient 
supply  of  water  to  extinguish  fires  is  denied:  Wright  ▼,  CUjf  Council  qf 
Auyusla,  78  Ga.  241;  6  Aul  St.  Rep.  256. 

FuUie  DuUu  Voluntarily  Astumed,  —  In  the  cases  to  which  we  have  re* 
f erred,  the  duty  was  imposed  by  general  law,  and  the  municipality  had  na 
.egal  right  to  refuse  to  perform  it.  But  if  the  duty  is  of  a  public  nature, 
and  is  one  from  the  performance  of  which  the  municipality  can  derive  na 
gain,  it  is  not  material  that,  instead  of  being  compelled  by  statute,  it  is  volun- 
tarily assumed  by  statutory  permission.  "The  motive  and  the  object  are 
the  same,  though  in  ^ome  instances  the  legislature  determines  finally  the 
necessity  or  expediency,  and  in  others  it  leaves  the  necessity  or  expediency 
to  be  determined  by  the  towns  themselves.  But  when  determined,  and  when 
the  service  has  been  entered  upon,  there  is  no  good  reason  why  a  liability  to  a 
private  action  should  be  imposed  when  a  town  voluntarily  enters  upon  snch 
a  beneficial  work,  and  withheld  when  it  performs  the  service  under  the  re- 
quirement of  an  imperative  law.  To  make  such  a  distinction  would  not  have 
the  effect  to  encourage  towns  in  making  liberal  provision  for  the  public  good. 
It  is  well  known  that  many  towns  in  Massachusetts^  not  bound  to  do  so^ 
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Tolaatarily  maintaiii  high  tchooli.  It  ia  not  to  be  Biipposed  that  the  lagis- 
Utnra  hare  intended  to  make  each  towns  liable  to  private  actions,  when 
towni  required  to  maintain  high  achooU  would  be  exempt.  On  the  other 
hand,  it  haa  been  recognized  in  numerous  cases,  in  this  state  and  elsewhere, 
that  the  question  of  the  liability  of  towns  does  not  rest  upon  this  distinction: 
Bigehw  ▼.  Randolph,  }4  Gray,  541;  Haffoi-d  v.  New  Bedford,  16  Gray,  297; 
Fwher  t.  Boston,  104  Mass.  87;  6  Am.  Rep.  196;  Clark  v.  Wallham,  128  Mass. 
667;  Eastman  ▼.  Meredith,  36  N.  H.  284;  72  Am.  Dec  302;  Wixon  ▼.  Newpoi^ 
13  R.  I.  454;  43  Am.  Rep.  35;  Bichmondr.  Long,  17  Gratt.  375;  94  Am.  Deo. 
461 ":  TindUy  v,  Salem,  137  Mass.  171;  50  Am.  Rep.  289,  294.  Hence  if  an* 
thority  is  given  by  statute  to  maintain  workhouses  or  almshouses  to  relieve 
poor  and  indigent  persons,  the  fact  that  the  municipality,  acting  under  the 
permission  of  the  statute,  maintains  such  workhouses  does  not  make  their 
maintenance  any  the  leas  a  public  duty,  and  the  city  is  exempt  from  liability 
to  the  same  extent  as  if  their  mainteuance  had  been  compulsory  instead  of 
permissive;  nor  can  the  city  be  held  answerable  on  the  ground  that  some 
rerenue  is  derived  from  the  labor  of  the  inmates,  if  the  institution  is  not 
conducted  with  a  view  to  pecuniary  profit:  Curran  t.  Boston,  151  Mass.  605; 
21  Am.  St.  Rep.  465.  Many  other  cases  may  be  cited  in  which  the  general 
principle  is  declared,  that  a  municipality  is  not  answerable  for  the  acta  or 
neglects  of  ita  ofBcers  or  agents  intrusted  with  the  discharge  of  a  public  duty: 
Stewart  r.  New  Orleans,  9  La.  Ann.  461;  61  Am.  Deo.  218;  Cottniy  ComnCrs 
V.  Duckdi,  20  Md.  468;  83  Am.  Dec  557;  Qibbes  v.  Bea^foH,  20  S.  0.  213; 
MoffiU  V.  Asheville,  103  N.  C.  237;  14  Am.  St.  Rep.  810;  Eastman  r.  Mere- 
dith, 86  N.  H.  284;  72  Am.  Dec  302;  Brown  t.  OuyandotU,  34  W.  Va.  209; 
OUtfer  V.  Worcester,  102  Mass.  489;  3  Am.  Rep.  485;  Rie*\mond  v.  Long,  17 
Gratt.  375;  94  Am.  Dec  461;  Bailey  ▼.  New  York,  3  Hill,  531;  38  Am.  Dec 
669;  Maxndlian  v.  New  York,  62  N.  Y.  60;  20  Am.  Rep.  468;  CUy  q/  Lafay- 
ette  ▼.  Timberlake,  88  Ind.  330. 

Pubiie  Duties  Imposed  by  Municipal  Charters.  —  The  fact  that  the  duty 
was  imposed  by  the  charter  instead  of  by  a  general  law  has  not  always  been 
regarded  as  controlling.  Thus  where  it  was  part  of  the  policy  of  the  state 
to  secure  the  safety  of  steam-boilers  within  its  liinits,  by  providing  for  their 
inspection,  and  with  respect  to  one  municipality  this  duty  was,  by  ita  char- 
ter, devolved  upon  it,  and  it  was  therefore  contended  that  the  city  was 
answerable  for  damages  alleged  to  have  been  occasioned  by  the  negligence 
of  an  inspector  appointed  by  it,  the  supreme  court  of  the  state,  denying 
this  liability,  said:  "The  state  has  seen  fit  to  attempt  by  legislation  to 
secure  the  safety  of  steam-boilers  within  its  limits,  and  for  this  purpose  has 
provided  for  the  appointment  ol  inapectors  in  the  several  congressional  dis- 
tricts into  which  the  state  ia  divided.  If  the  legislature  had  provided  for 
the  appointment  of  inspectors  by  the  several  cities  within  their  respective 
limits  by  the  same  statutes  under  which  the  governor  acts  in  making  similar 
appointments,  it  would  be  difiBcuIt  to  maintain  that  the  city  would  be  liable 
for  the  inspector's  negligence  without  also  maintaining  that  the  governor 
would  likewise  be  liable  for  the  negligence  of  his  appointees.  Both  the  city 
and  the  governor  would  be  acting  in  the  discharge  of  a  public  duty,  and  the 
duties  to  be  performed  by  the  person  appointed  are  also  public.  The  duty 
of  inspection  of  boilers  is  recognized  by  the  statute  as  governmental.  The 
object  of  the  inspection  is  to  proteot  all  citizens  from  danger,  who  may  come 
in  contact  with  the  boiler,  or  who  nuiy  be  exposed  in  any  way  to  danger 
from  its  unsafe  condition.  The  city  of  New  Haven,  as  such,  has  no  pecuni- 
ary or  individual  or  private  interest  in  the  matter,  and  although  the  power 
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of  tha  dkf  orn  the  snbjoot  b«Qiiftn«4  by  Htm  clmrter,  mad  «•!  by  tba  g«»> 
0nl  law,  7«t  tha  city  most,  we  think,  b«  Ngavdad  •■  the  «g«it  of  the  gov^ 
eminent^  and  aotiag  for  the  state,  and  not  for  iteelf,  in  makiog  the  appointnent 
of  inspeoton,  and  therefore  not  liable  for  the  inepeotwr'e  aegligoDoe  '*t  Mmd 
y.  New  Hwfen,  40  Conn.  72;  16  Am.  Rep.  14. 

PubUe  Streets,  Caeee  HoUUi^  Dwtyin  lieepeet  to,  k  PtMk,ma  wd  MunkipoL 
—  In  putting  or  keeping  in  proper  eonditaon  and  repair  the  atreete  of  a  mnat- 
cipality,  its  officers  discharge  or  hJl  to  disdiarge  a  duty  pnblio  in  its  char* 
aoter,  and  from  whioh  it^  in  onr  judgment^  reoeiTea  no  special  benefit  or  profit. 
Doubtless,  its  reaidenta  use  its  streets  more  frequently  than  residents  of 
other  parts  of  the  state,  and  in  that  sense  reap  a  greater  benefit  from  thenu 
Bat  this  is  more  emphatically  true  of  the  public  sohoola,  and  as  to  them  we 
belisve  it  is  eonoeded  that  the  municipality  and  ita  <^cers  ezereise  goTeru'' 
mental  f unetiona,  for  a  mistaken  or  negligent  exerciBe  of  whieh  no  liability 
can  accrue  against  the  municipality.  In  aeveral  of  the  states,  therefore, 
where  the  law,  whether  oontained  in  the  chaiter  or  elaewfaere,  merely  oon* 
fera  upon  the  municipality  or  certain  of  its  ofllcers  smtfaority  to  lay  out,  es- 
tablish, or  repair  public  streets,  withont  ezpresaly  making  the  nranioipality 
answerable  for  negligence,  no  recovery  ean  be  anstained  against  it  for  inju- 
ries suffered  by  the  failure  to  keep  the  streete  in  proper  repair,  or  for  any  ob- 
struction or  defeet  in  them.  In  California,  an  action  was  brought  to  recorer 
compensation  for  tnjnriea  sustained  in  falling  through  a  bridge  which  was 
part  of  the  publio  street.  The  oharter  of  the  oity  provided  that  its  common 
council  should  have  power  to  cause  the  streets  to  be  cleaned  and  repaired, 
aud  the  plaintiff  insisted  '*  that,  the  power  being  conferred,  a  correlative  duty 
is  imposed,  and  a  consequent  liability  for  non-performance  of  saoh  duty  arises 
in  favor  of  individuals  who  may  have  saffered  injury  by  reason  of  its  non- 
performance. "  But  the  court  answered  that  the  duty  was  by  the  terms  of  the 
statute  imposed  upon  the  officers,  rather  than  upon  the  municipality,  and  that 
tlie  result  of  the  reasoning  in  favor  of  the  plaintiff  was  to  affirm  the  liability  of 
the  officers,  rather  than  of  the  city,  and  further,  that  incorporated  cities  were, 
under  the  laws  of  the  state,  "mere  governmental  instrument!  formed  under 
the  state  laws  for  the  purposes  of  internal  administration,  ....  not  distin- 
guishable in  principle  from  counties  oreated  by  law  for  the  same  purpose,"  and 
M  the  latter  were  not  liable,  neither  were  the  former:  WMigler  v.  Loe  An- 
gelee,  45  Cal.  36;  TratUer  v.  Sacramento,  61  OaU  271;  Okope  ▼.  OUff^if  Eureka, 
78  Gal.  588;  12  Am.  St  Rep.  113.  The  deciaiona  of  Arkansaa,  Connecticut, 
Massachusetts,  Michigan,  New  Jersey,  and  Vermont  are  hi  harmony  with 
those  of  California  upon  this  subject,  and,  in  the  absence  of  any  statute  im- 
posing liability  upon  the  city,  hold  that  a  person  injured  by  defect!  in  or  non- 
repair of  publio  streets  is  without  redress  by  action  against  the  municipality: 
ArkadelpfUa  r.  Windham,  49  Ark.  139;  4  Am.  St  Rep.  82;  Foiia^  ▼.  City 
Council  etc.,  20  S.  C.  116;  47  Am.  Rep.  827;  Navaeotoa  v.  Pearoe,  46  Tex. 
525;  26  Am.  Rep.  279;  Deln^  v.  Blackeby,  21  Mich.  84;  4  Am.  Rep.  250; 
McCutcheon  v.  Homer,  48  Mich.  488;  38  Am.  Rep.  212;  Bony  v.  City  of  Low- 
ell, 6  Allen,  127;  85  Am.  Dec  690;  Yotmg  v.  Oommiseiotwre,  2  Kott  ft  MoC. 
537;  nm  V.  Oily  <^  Botton,  122  Mass.  344;  28  Am.  Rep.  332;  French  v.  CUy 
of  Boston,  129  Mass.  592;  37  Am.  Rep.  893;  Hewvion  r.  City  of  New  Haven, 
37  Conn.  475;  9  Am.  Rep.  842;  Prmy  ▼.  MaiyDr  q^  Jereey  Oity,  8S  N.  J.  L. 
304;  IkUrn  v.  Rutlamd,  62  Vt  178;  22  Am.  8t  Rep.  96;  thwigh  in  some  of 
these  states  there  now  exists  munioipal  liability,  expressly  oreated  by  statute: 
City  of  Grand  Rapids  v.  Wyman,  46  Mich.  516;  DoOonr.  ViUage  of  Albkm, 
50  Mich.  129;  Cromarty  v.  Boetm,  127  Mass.  829;  34  Am.  Rep.  381. 
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Public  SireeU,  Ca$e$  Affirming  Municipal  lAMUty  fw  Negligence  in  Reaped 
to.  —  The  ground  apon  which  manicipal  liability  is  denied  is  the  obvions  one 
that  the  duty  of  keeping  the  etreete  in  repair  it  a  pnblio  duty,  from  the  per- 
formance of  whioh  the  mnnicipality  derivee  no  emolament  or  special  advan- 
tage; and  the  mere  fact  that  it  was  created  in  and  by  the  charter  does  not 
result  in  any  implied  oontract  on  the  part  of  the  city  that  it  will  exercise  it 
without  error  or  negligence.  While,  in  our  judgment,  these  reasons  are  both 
pertinent  and  oonrincing,  there  is  no  doubt  that  such  is  not  the  judgment  of 
a  deoisire  majority  of  the  courts  of  this  country,  both  state  and  natioaaL 
They  proceed  upon  the  ground  that  the  duty  of  keeping  in  repair  and  in 
proper  and  safe  condition  all  highways  within  a  city  is  peouliatly  a  munici- 
pal duty,  — one  whioh  is  rarely,  if  erer,  confided  to  any  other  than  municipal 
aathoiity,  — and  that  the  ezistenoe  of  this  duty  implies  that  redress  shall  be 
aooorded  ia  the  oourta  to  any  one  injured  by  its  non-performance  or  misper- 
formanoe.  While  in  many  of  the  cases  the  power  of  the  municipality  is  con- 
ferred by  its  charter,  this  does  not  appear  to  be  essential,  and  the  liability 
of  the  municipality  has  been  affirmed  when  the  statute  imposing  the  duty 
wai  to  bo  found  in  the  general  laws  of  the  state,  as  well  as  where  it  was  implied 
from  the  torms  of  the  charter:  Cleveland  ▼.  King,  132  U.  8.  295;  Cardington 
T.  FrederiekB,  46  Ohio  St.  442.  Nor  does  it  seem  to  be  esseutial  that  the 
duty  shall  rest  upon  an  express  legislative  command.  It  is  sufficiont  that 
the  power  to  control,  improve,  and  repair  the  streets  within  its  boundaries 
is  conferred  upon  the  municipality,  and  it  is  provided  with  means  which,  if 
exercised,  will  enable  it  to  execute  the  power  granted:  Hutaon  v.  Mayor  etc,^ 
9  N.  Y.  163;  69  Am.  Dec.  626;  AlbriUin  v.  HunteviUe,  60  Ala.  486;  31  Am. 
Rep.  46;  Noble  r.  Richmond,  31  Oratt.  271;  31  Am.  Rep.  726;  Erie  v. 
SchwingU,  22  Pa.  St,  384;  60  Am.  Dec.  87;  O'Neill  ▼.  New  Orleans,  30  La. 
Ann.  220;  31  Am.  Rep.  221 ;  HUchina  v.  Mayor  o/Frostburg,  68  Md.  1 00;  6  Am. 
St.  Rep.  422.  The  duty  of  the  municipality  with  respect  to  its  streets  is  treated 
AS  ministerial,  and  it  is  therefore  held  liable  for  any  injuries  resulting  from 
negligenoe  in  the  performance  or  non-performance  of  such  duty,  whether  it  re- 
salts  in  a  defeot  in  a  street  or  sidewalk  from  which  injury  follows  to  a  person 
ttsing  it  with  due  care,  provided  the  defeot  is  one  of  which  the  municipality 
and  its  officers  had  notice,  or  of  which  they  could  not  be  ignorant  without 
being  negligent  in  the  discharge  of  their  duties:  Bradford  v.  Mayor  qf  An* 
niston,  92  Ala.  349;  26  Am.  St.  Rep.  60;  BaUimore  CUy  v.  MairioU,  9  Md. 
160;  66  Am.  Dec  326;  Taylor  t.  Cumberland,  64  Md.  68;  Cline  v.  Crescent 
CUy  R*y  Co.  and  City  qfNew  OrUans,  43  La.  Ann.  327;  26  Am.  St.  Rep.  187; 
note  to  Browning  v.  City  <if  Springfield,  63  Am.  Dec.  350-357;  Weistnberg  v. 
Appkion,  26  Wis.  66;  7  Am.  Rep.  39;  Sauhbury  v.  Wiaca,  94  N.  Y.  27;  46 
Am.  Rep.  122;  Peoria  t.  Simpson,  110  III.  294;  51  Am.  Rep.  683;  St.  Paul 
T.  SeitK,  8  Minn.  297;  74  Am.  Dec.  753;  Cleveland  v.  King,  132  U.  S.  295, 
803;  Clark  v.  Richmond,  83  Va.  355;  5  Am.  St.  Rep.  281;  Anderson  v.  East, 
117  Ind.  126;  10  Am.  St.  Rep.  85;  Maus  v.  Springjield,  101  Mo.  613;  20 
Am.  St.  Rep.  634;  Farquar  v.  Rosdmrg,  18  Or.  271;  17  Am.  St.  Rep.  732; 
Mandersddd  v.  City  qf  Dubuque.  29  Iowa.  73;  4  Am.  Rep.  196;  Board  oj 
CommWa  v.  Topeka,  89  Kan.  197;  Young  v.  Vaiage  of  Waiei-ville,  39  Minn. 
196;  Village  of  Ponca  w.  Crawford,  23  Neb.  662;  8  Am.  St.  Rep.  144;  City  of 
Denver  v.  Dean,  10  CoL  875;  8  Am.  St.  Rep.  594;  OUon  v.  City  qf  Chijypfmi 
FalU,  71  Wis.  658;  WhUfidd  w.  CUy  of  Mnidian,  66  Miss.  670;  14  Aui.  St. 
Rep.  696;  Oiiy  efOUUh/S  w.  Migee^  48  Kan.  435;  ante,  p.  308.  In  some  of  the 
states,  the  liability  of  municipalities  for  injuries  suffered  in  the  public  streets 
has  been  affirmed  in  exceptional  cases,  to  which  the  application  of  well -settled 
AH.  ST.  Bar.,  VOL.  XXX. -26 
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UgaX  prinoipks  ought  to  hare  led  to  a  different  resalt.  That  where  a  city 
adopted  an  oriioance  prohibiting,  nnder  the  penalty  of  a  fine,  "any  sport, 
play,  or  ezeroiee  that  might  produce  bodily  injury,  or  endantrer  property  on 
any  street,  square,  or  alley  within  the  city  limits,**  it  was  held  that  the  city 
might  l>e  answerable  for  injuries  suffered  by  plaintiff  while  crowing  a  side- 
walk, **  inflicted  by  a  sled  on  which  a  number  of  boys  were  coasting  on  the 
snow,  which  at  the  time  covered  the  streets  and  the  sidewalks,"  nnlesa  it 
appeared  that  rigorous  efforts  were  made  to  enforce  the  ordinance:  Taylor 
V.  Mayor  qf  Cumhertand,  64  Md.  68;  54  Am.  Hep.  769.  But  it  is  mani- 
fest that  the  enforcement  of  an  ordinance  of  this  character  must  def)end  on 
the  skill  and  vigilance  of  the  police;  and  as  the  city  is  never  answerable  for 
their  negligence  of  inaction,  it  ought  not  to  be  held  liable  for  their  not  en- 
forcing its  ordinance  against  coasting:  CUy  cf  La/ayelU  v.  THmbsrlake,  88 
Ind.  330;  Faulkner  w.  City  qf  Aurora,  85  Ind.  130;  44  Am.  Rep.  1;  ScknUlM  v. 
CUy  qf  MUwavku,  49  Wis.  254;  35  Am.  Rep.  779. 

If  a  city  undertakes  to  repair  or  improve  a  street,  it  is  also  liable  for  the 
neglect  of  its  officers  or  agents  in  leaving  the  street  in  dangerous  condition 
without  proper  guards  or  signals  to  prevent  accidents  or  warn  travelers  of 
danger:  St,  Paul  w.  Seitz^  3  Minn.  297;  74  Am.  Deo.  753;  Ktmball  v.  Baih^ 
S8  Me.  219;  61  Am.  Dec.  243;  Barnqf  Dumping-boat  Co.  v.  New  York,  40 
Fed.  Rep.  50.  Negligence  may  consist  of  permitting  a  dangerous  object  or 
obstruction  to  remain  in  a  street,  as  well  as  permitting  it  to  become  or  con- 
tinue out  of  repair.  Hence  a  city  is  answerable  for  injuries  suffered  by  a 
child  of  tender  years  from  dangerous  machinery,  which  was  permitted  to  be 
and  remained  unguarded  for  many  years  in  a  public  highway:  Osage  City  t. 
LarUn,  40  Kan.  206;  10  Am.  St  Rep.  186.  Furthermore,  the  safety  of  per- 
sons  lawfully  and  prudently  uponapublic  street  may  be  endangered  without 
the  street  itself  being  out  of  repair,  as  where  there  are  dangerous  excavations 
by  the  side  of  it,  or  walls  or  other  objects  in  it  from  the  falling  of  which 
travelers  may  probably  be  injured.  In  such  a  case,  if  the  wall  or  other  stand- 
ing object  is  in  a  dangerous  condition,  and  therefore  liable  to  fall,  or  tlie  ez- 
oavation  is  one  into  which  a  prudent  traveler  may  probably  fall,  and  the 
dty  has  notice  of  the  danger,  it  may  become  answerable  to  one  injured  from 
Its  failure  to  erect  barriers  by  the  side  of  the  excavation  or  to  have  the  in- 
secure wall  demolished  or  strengthened:  Ba$9eU  v.  City  of  8U  Josefth,  53  Mo. 
290;  Kiley  v.  Kanm$,  87  Mo.  103;  56  Am.  Rep.  443;  Parker  v.  CUy  q/  Maeon, 
89  Ga.  129;  99  Am.  Dea  486;  CUy  qf  OlatU  v.  ifnee,  48  Kan.  435;  ojite, 
p.  308. 

The  cases  to  which  we  have  referred  as  maintaining  the  Jiability  of  cities  for 
damages  resulting  from  the  non-repair  of  streets  related  to  injuries  received 
by  persona,  or  from  their  or  their  animals  being  hurt  while  passing  over  such 
streets,  from  some  defect  therein.  In  the  states  where  municipal  liability  ia 
conceded  for  negligence  in  maintaining  streets,  such  liability  may  also  arise 
where  real  property  is  injured  or  damaged.  Thus  embankments  may  be  so 
constructed  as  to  prevent  the  natural  flow  of  water,  and  the  culverts  in  such 
embankments  may  be  altogether  insufficient  to  permit  the  passage  through 
them  of  such  water  as  must  reasonably  be  expected,  or  drains  or  gutters 
may  be  insufficient  or  so  negligently  constructed  that  they  will  cause  the 
overflow  of  water  upon  the  premises  of  property-holders.  The  liability  of 
municipalities  for  defects  in  and  want  of  repair  of  sewers  was  oonsidered  in 
the  note  to  Chalkley  v.  City  of  Richmond,  29  Am.  St  Rep.  737-741,  and  there, 
fore  will  not  here  be  treated  in  detail.  It  is  sufficient  here  to  state  that  for 
legligenoe  in  their  construction,  maintenance,  or  repair,  every  city  is  answer- 
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able  to  the  fame  extent  as  for  negligence  in  respect  to  other  parts  jf  the 
street^  whether  such  negligence  re-^ulta  in  personal  injury,  as  wliere  a  sewt-r 
ii  left  open  without  guard  or  signal,  or  in  injuries  to  property  by  floo.ling  or 
by  depositing  offensiTe  material  npon  or  in  such  close  proximity  to  it  as  to 
depreciate  its  valae  by  rendering  it  unhealthfnl  or  highly  disagreeable  to 
the  senses:  CUp  Council  v,  Oilmer,  ZZ  Alh,  116;  70  Am.  Dec.  562;  Fort  VVay.ie 
V.  Coombe,  107  Ind.  76;  57  Am.  Rep.  82;  Chalkley  v.  Richmond,  88  Va.  402; 
29  Am.  St.  Rep.  780,  and  note;  Cooper  v.  City  of  Dallas,  83  Tex.  230;  29  Am. 
St.  Rep.  645;  Mayor  qf  FroUburg  v.  Dttfty,  70  Md.  47;  Spatujler  v.  San  Fran-^ 
d$eo,  84  CaL  12;  18  Am.  St  Rep.  158;  Frontburg  v.  ffitchins,  70  Md.  56; 
Hardy  v.  Brooklyn,  90  N.  Y.  435;  48  Am.  Rep.  182.  The  same  rule  applies 
to  embankments,  culirerts,  dams,  drains,  and  reservoirs,  when,  through 
negligence  or  carelessness  in  their  maintenance,  lands  are  flooiled  or  other- 
wise damaged:  Ro8$  ▼.  MadUon,  1  Ind.  281;  48  Am.  Dec.  361;  Wallace  v. 
City  of  Muscatine,  4  O.  Greene,  373;  61  Am.  Dec.  131;  Rodwster  WhiU  Lcodl 
Co.  T.  RocheOer,  3  N.  Y.  463;  63  Am.  Dec.  316;  Perry  v.  Worcester,  6  Gray, 
644;  66  Am.  Deo.  431;  Cooper  r.  CUy  of  Dallas,  83  Tex.  239;  29  Am.  »t. 
Rep.  646;  Aldworth  v.  Lynn,  153  Mass.  63;  25  Am.  St.  Hep.  603. 

Public  Streets,  D^ects  in  Plan  <if  Improvement.  — Negligence  or  carelessness 
in  respect  to  streets  and  sewers  of  which  we  have  spoken  as  leading  to  niuni- 
oipal  liability  relates  rather  to  the  mode  in  which  a  plan  or  system  is  carried 
ont  than  to  the  system  itself.  In  determining  whether  a  street  shall  be  laid 
oat  or  improved,  or  the  manner  of  its  improvement,  the  municipality  exer- 
oiset  quasi  legislative  or  judicial  functions,  and  from  error  or  mistake  tlterein, 
M  a  general  rule,  no  liability  results.  Hence  the  statement  is  frequently 
made  in  the  opinions  of  the  courts,  that  while  liability  may  exist  for  ucg- 
ligenoe  in  the  execution  of  a  plan,  it  cannot  arise  from  a  defect  in  the  plan 
itself.  This  mle,  while  of  general,  is  not  of  universal  application.  For  a 
mere  error  of  judgment  on  the  part  of  the  officers  of  a  municipality  not  so 
gross  as  to  support  the  inTerence  of  imbecility  or  willful  inattention,  a  city  is 
not  answerable,  though  as  a  result  of  such  error  public  works  are  constructed 
from  which  injury  results  to  persons  or  property:  Note  to  Chalkley  v.  City  of 
Richmond,  29  Am.  St.  Rep.  737,  738;  Urqtihart  v.  Cgdensburg,  91  N.  Y.  67;  43 
Am.  Rep.  666.  The  tendency  of  the  more  recent  decisions  is  to  affirm  that 
"  any  particular  plan  that  may  be  adopted  must  be  a  reasonable  one  ":  Ilitcldns 
V.  Mayor,  68  Md.  100;  6  Am.  St.  Rep.  422.  This  subject  was  carefully  exam- 
ined in  Oould  V.  Topdn,  82  Kan.  485,  49  Am.  Rep.  496,  and  the  following  con- 
'  elusions  reached:  "The  control  of  the  streets  of  cities  was  not  put  into  their 
hands  for  the  purpose  that  they  might  plan  or  order  that  the  streets  should 
be  made  dangeroni  or  unsafe  for  the  public  to  travel  thereon,  nor  was  such 
control  put  into  their  hands  for  the  purpose  that  they  might  plan  or  order 
that  the  streets  should  remain  in  an  unsafe  or  dangerous  condition  if  previ- 
ously dangerous,  bat  such  control  was  given  to  them  for  the  sole  purpose 
that  they  should  make  and  keep  the  streets  safe  and  convenient  for  the  trav- 
eling public;  and  we  think  it  was  put  into  their  hands  as  a  mandatory  duty, 
which  they  have  no  right  or  discretion  to  evade  or  avoid.  If  a  city  shouM 
plan  or  arrange  that  a  street  should  be  made  unsafe  and  dangerous,  we 
should  be  inclined  to  think  that  it  would  so  transcend  its  powers  as  given  to 
it  by  the  legislature,  and  so  violate  its  duties  as  imposed  upon  it  by  the  legisla- 
ture, that  it  would  be  liable  for  any  injury  which  might  occur  to  any  individual 
by  reason  of  such  unwise  action.  Such  action  would  be  substantially  the  same 
as  planning  and  creating  a  public  nuisance.  Can  a  city,  by  planning  that  a 
cistern  iboald  be  left  uncovered  in  the  middle  of  a  publio  ftreet,  avoid  all 
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Uabilitj  for  injnriM  that  may  oocnr  by  reason  of  loma  person's  falling  into  U 
1b  the  night-tima,  without  fanlt  on  his  part,  when,  on  the  other  hand,  it  wonld 
be  liable  if  tlie  oistam  were  left  nnooTered  by  the  person  who  oonstmoted  it^ 
or  was  afterward  naooreced  by  some  other  person,  and  notice  of  its  eondi* 
tion  had  been  giTsn  to  the  oity  officers?  Is  snoh  a  distinction  founded  im 
reason  t  8  Thompson  on  Negligence,  pp.  784,  735,  836,  sees.  2,  Z,  and  notes; 
pp.  766,  767,  768,  and  notes.  After  a  oarefnl  consideration  of  this  entire 
question,  we  have  oobm  to  the  eonolnsion  that  where  a  street  as  planned  or 
ordered  by  the  goreming  board  of  a  city  is  so  manifestly  dangerous  that  a 
courts  upon  the  facts,  can  say  as  a  matter  of  law  that  it  was  dangerous 
and  unsafe,  the  rule  contended  for  by  tlie  defendant  should  not  have  any 
application,  and  the  oity  should  be  held  liable;  but  where,  upon  the  facts,  it 
would  be  so  doubtful  whether  the  street  as  planned  or  ordered  by  the  goT« 
eming  board  of  the  city  was  dangerous  or  unsafe  or  not^  — that  difierent 
minds  might  entertain  different  opinions  with  respect  thereto^  —  the  benefit 
of  the  doubt  might  properly  be  given  to  the  city,  or  rather  to  its  governing 
board  that  planned  or  ordered  that  the  street  should  be  placed  in  such  a 
oondition,  and  the  rule  should  be  held  to  apply,  and  the  oity  should  not  be 
held  to  be  liable." 

The  plan  adopted  need  not  be  snoh  as  to  provs  adequate  in  extraordinary 
emergencies,  which  a  prudent  man  might  fail  to  anticipate  without  being 
guilty  of  want  of  reasonable  care  and  forethought.  Thus  in  an  action  to  re- 
cover for  injuries  suffered  from  an  embankment  and  culvert,  and  the  flooding 
of  the  plaintiff's  premises  by  water  from  the  inadequacy  of  the  culvert,  the 
defendant  asked  that  the  jury  be  instructed  as  follows:  '*If  the  jury  shall 
find  that  the  damage  complained  of  was  occasioned  by  a  flood  of  water  so 
much  more  extraordinary  than  usual  that  ordinarily  careful  and  thought- 
ful men  and  ordinarily  skillful  engineers  would  not  contemplate  that  such 
a  flood  would  ever  come,  and  such  embankment  and  culvert  did  prove 
sufficient  for  all  purpoeee  for  about  three  years,  the  jury  should  find  the 
damage  to  have  happened  by  what,  in  law,  is  called  the  'ant  of  God,'  and 
should  flnd  for  the  defendant."  This  instruction  was  refused,  and  the  in- 
ference to  be  drawn  from  the  instructions  given,  taken  as  a  whole,  was  to 
the  effect  that  "if  the  damage  to  the  plaintiff  happened  in  consequence  of 
the  improvement,  the  city  is  liable."  The  judgment  of  the  trial  court  wm 
reversed  on  the  ground  that  the  instruction  asked  for  "  was  within  the  law, 
and  should  have  been  given  " :  City  of  Madison  v.  Bom^  3  Ind.  236;  54  Anu  Dec. 
461;  Mayor  of  New  Yorkr,  Bailey,  2  Denio,  438;  Cityo/EtsinsvUleY.  Decker,  84 
Ind.  3*28;  43  Am.  Rep.  86.  Though  a  flood  or  fall  of  rain  is  so  extraordinary 
that  the  municipality  might  have  been  exonerated  from  liability  had  the  plan 
of  its  sewers  proved  inadequate  for  the  discharge  of  all  the  water  falling  into 
them,  yet  if  such  plan  was  not  in  fact  inadequate  even  for  the  extraordinary 
emergency  which  aro'^e,  the  municipality  is  answerable  to  one  whose  property 
is  damaged  by  the  failure  to  keep  the  sower  as  originally  planned  and  con- 
struolod  improper  repair;  for  whether  the  muuicipality  was  in  law  bound  to 
plau  and  construct  the  sewer,  and  it  did  or  not,  after,  if  it  was  constructed, 
every  property  holder  affected  by  it  had  the  right  to  assume  that  it  would 
be  kept  in  repair,  and  that  its  capacity  would  not  be  materially  dimtnishe*! 
by  the  negligence  of  the  municipal  authorities:  Spangkr  v.  Som  Francuoo,  84 
CaL  12;  18  Am.  St  Rep.  158. 

Public  Stre^  —  N&jUgmee,  and  not  lujwy,  is  (Ju  TeM  of  Liability.  —  The  naere 
fact  that  injury  was  occasioned  by  a  street  being  out  of  repair,  or  eewor 
being  inadequate,  or  not  in  proper  condition,  does  not  result  in  AMiuicipiU 
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iiaUility,  nnloss  it  further  appears  from  the  attemiaat  oirouinstanoas  that  the 
couditiou  leading  to  the  injury  wa«  a  conseqaeiice  of  negligenoe.  Thus 
where  it  was  shown  that  a  sewer  had  beoome  ohstraeted  during  or  imme- 
diately suGceeding  a  heavy  fall  of  rain,  so  that  it  oonld  not  carry  off  the 
waters  raiining  into  i^  and  that,  as  a  oonsequence,  plaintiff's  premises  wore 
Booiled  and  damaged,  it  was  held  that  he  was  not  entitled  to  recover  with- 
out some  evidence  of  negligence  or  omission  of  duty  on  the  part  of  the  muni- 
eipality.  The  ruling  upon  the  subjeot  and  the  reasons  for  it  were  thus 
expressed  by  the  court:  *'It  ie  found  upon  sufficient  evidence  that  the  over- 
flow was  caused  by  a  stoppage  of  the  sewer  with  sand,  dirt,  and  refuse  iitnt* 
ter  wanhod  in  from  the  street,  and  that  at  or  just  before  the  flooding  of  the 
plaintiff's  premises  there  was  an  unusually  heavy  shower  of  rain.  There  in 
DO  proof  of  any  obstruction  before  that  time.  There  being  no  fault  in 
the  construction  of  the  sewer,  causing  the  overflow,  it  was  incumbeut  upou 
the  plaintiff  to  show  a  neglect  by  the  defeudantd  to  remove  the  obstruction 
after  notice  of  its  existence,  or  some  omission  of  duty  on  the  part  of  the  city 
officers  in  looking  after  it  and  seeing  that  no  obstruction  occurred.  There 
was  no  evidence,  and  there  is  no  finding,  that  the  sewer  was  liable  to  become 
obstructed  under  ordinary  circumstances,  so  as  to  require  the  watch  and 
care  of  the  officials  to  prevent  its  becoming  filled  and  choked  with  the  wash 
.  of  the  street,  or  that  it  had  been  obstructed  for  any  time  and  under  ciroum> 
stances  from  which  it  might  be  assumed  that  the  officers  of  the  city  did  know 
or  ought  to  have  known  the  fact.  The  city  does  not  insure  the  citizen 
against  damage  from  works  of  its  construction,  but  is  only  liable,  as  otlier 
proprietors,  for  negligence  or  willful  misconduct.  The  principles  upon  which 
municipal  corporations  are  held  liable  for  damages  occasioned  by  defects  in 
streets  and  sewers  and  other  public  works  are  well  settled  by  numerous 
eases,  and  the  liability  is  made  to  rest,  in  any  case,  upon  some  neglect  or 
omission  of  duty:  Barkm  v.  Syracute^  37  Barb.  202;  86  N.  T.  M;  Qriffin  v. 
Mayor  eic  qf  New  York,  9  N.  Y.  456;  61  Am.  Dea  700;  McCarthy  v.  Syraeuu, 
46  N.  Y.  194;  Ninu  v.  Troy,  60  N.  Y.  600":  amiih  v.  Mayor,  66  N.  Y.  295; 
23  Am.  Rep.  53. 

In  tht  Grading  of  a  Street,  a  eity  ie  liable  for  segKgenoe  or  unskillfulness 
from  which  injury  results,  to  the  same  extent  as  if  such  injury  had  arisen,  after 
the  grading  was  completed,  from  a  failure  to  keep  the  street  in  a  safe  condition : 
Mearea  v.  Comniu$ioner9,  9  Ired.  73;  49  Am.  Dec.  412;  CommiMwmtn  ▼.  Wood,  10 
Pa.  St.  03;  49  Am.  Dec.  682.  Where  each  negligence  or  unskillfulness  does 
Bot  exist,  a  municipality,  having  power  to  establish  or  ehange  grades,  and  to 
improve  streets  in  accordance  with  grades  as  eetablished  or  ohanged  by  its 
eommon  oonncil  or  other  competent  authority,  is  not  answerable  for  oon- 
sequential  damages  resulting  to  property  by  means  of  such  grading:  Ore^n 
T.  Borough  qf  Reading,  9  Watts,  382;  86  Am.  Deo.  127;  SmUh  v.  Corporation 
^  WashmgUm,  20  Hew.  135;  Imler  v.  apring/Ufd,  55  Mo.  118;  17  Am.  Rep. 
645;  Shaw  v.  Crocker,  42  OaL  438;  Wibon  v.  Mayor  qf  New  Tori,  1  Denio, 
695;  43  Am.  Dec.  719;  Mayor  cf  PhOadtVpNia  r.  Bandoiph,  4  Watts  ft  8. 
614;  39  Am.  Deo.  102;  except  in  states  whose  constitutions  prohibit  the  dam- 
aging of  private  property  for  publio  use  without  first  making  just  compensa- 
tion to  its  owner.  The  liability  of  cities  for  injuriee  resulting  from  the 
grading  of  streets,  and  from  changes  in  the  gradee  thereof,  la  eonsidered  in  the 
note  to  O'Brien  w.  PhUadelphia,  160  Pa.  8t  689;  post,  p^  835;  except  that  such 
note  does  not  treat  of  claims  for  damages  occasioned  by  the  grading  of  streets 
in  such  a  manner  es  to  interfere  with  the  flow  of  water. 

Walercoureee,  Grading  StreeU  eoasto  Interfere  wiUl.  —  It  is  often  difficult  to 
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determine  whether  a  depression  in  which  water  flows  is  or  is  not  a  water- 
course within  the  legal  signification  of  that  term,  and  it  is  not  within  the 
purpose  of  this  note  to  furnish  definitions  or  Mithorities  to  aid  in  the  decision 
of  that  question.  Whenerer  there  exists  in  •  city  a  natural  watercourse, 
the  authority  given  to  the  municipality  to  grade  streets  does  not  carry  with 
it  the  right,  hy  such  grading,  to  deprive  persons  of  their  rights  in  such  stream, 
by  preventing  its  flow  to  or  through  their  property,  nor  does  it  entitle  the 
manicipality  to  so  grade  its  streets  as  to  hold  back  the  waters  of  the  stream, 
or  to  collect  them  into  new  channels  and  throw  them  upon  the  lands  of  pri- 
vate proprietors  who  were  not  injured  by  it  in  its  natural  state.  If  a  street 
extends  across  a  watercourse,  the  municipality  is  not  at  liberty  by  grading 
the  street  to  prevent  or  obstruct  the  flow  of  the  water,  and  it  must  therefore 
provide,  by  culverts  or  other  appropriate  means,  for  the  escape  of  the  water, 
so  that  the  rights  of  riparian  proprietors  shall  not  be  substantially  impaired 
and  the  adjacent  lands  shall  not  be  flooded  to  a  greater  extent  than  would 
occur  if  such  watercourse  were  left  in  its  natural  condition.  If  by  reason  of 
the  failure  of  the  municipality  to  provide  proper  culverts,  injuries  result,  it 
must  respond  in  damages  therefor:  Helena  v.  TViompeon,  29  Ark.  569;  Noonan 
V.  City  of  Albany,  79  N.  T.  470;  35  Am.  Rep.  540;  Barden  v.  Paringe,  79 
Wis.  120;  Rotie  v.  SL  Charles,  49  Mo.  509;  Barns  v.  Hannibal,  71  Mo.  449; 
Haynes  v.  Burlington,  38  Vt.  350;  Rochester  WlaU  Lead  Co,  v.  RoehesUr,  3 
N,  Y.  463;  53  Am.  Dec.  316;  Whfeler  v.  Worcester,  10  Allen,  691;  Kellogg  v. 
Thompson,  66  N.  Y.  88;  Mootry  v.  Danbury,  45  Conn.  560;  29  Am.  Rep.  703; 
Parker  y.  Lowell,  11  Gray,  353;  Mwu  w.  Worcester,  139  Mass.  389;  Stanch' 
field  V.  Newton,  142  Mass.  110;  Rice  v.  EvansviUe,  108  Ind.  7;  58  Am.  Rep. 
22;  Powers  v.  Council  Bluffs,  60 Iowsl,  197;  Riehardsonr.  Eureka,  96  Gal.  443. 
If,  however,  a  city  has  undertaken  to  provide  sufficient  culverts,  and  to  aid 
it  in  accomplishing  that  purpose  has  consulted  an  engineer  of  skill  and  of 
;:ood  repute,  whose  advice  it  has  followed  in  good  faith,  it  is  doubtful 
whether  it  is  liable  for  injuries  resulting  from  his  error  of  judgment:  Ton 
PeU  V.  Davenport,  42  Iowa,  308;  20  Am.  Rep.  622. 

Surface  Waters,  Interference  with,  by  Grading  Streets.  — Two  opposing  rules 
regarding  the  right  to  dispose  of  surface  waters  are  still  contending  for  su. 
premacy  in  this  country.  According  to  one  of  them,  the  land-owner  whose 
property  is  injured  has  a  right  to  defend  aod  protect  hit  property  by  such 
Qieans  as  to  him  shall  seem  fit,  and  may,  therefore,  by  embankments,  restrain 
such  waters  from  flowing  upon  his  land,  or  may,  by  drains,  hasten  their  de- 
parture from  his  lauds,  though  in  either  event  injury  may  result  to  the  land 
of  another,  unless  he,  in  turn,  takes  some  measure  either  te  prevent  the 
waters  coming  upon  his  land  or  to  oast  them  off  upon  the  lands  of  a  third 
person.  The  other  rule  is  sanctioned  by  the  civil  law,  and  is  thus  stated  by 
Pothier:  '*  Bach  of  the  neighbors  may  do  upon  his  heritage  what  seemeth 
good  to  him,  in  such  manner,  nevertheless,  that  he  do  not  injure  the  neighbor- 
ing heritage."  The  application  of  this  rule  requires  the  owner  of  the  lower 
heritage  to  receive  sush  waters  as  naturally  flow  upon  his  land,  whether  ly 
a  natural  watercourse  or  not,  and  not  to  resist  their  flow  by  embankmenu 
ut  other  defenses  tending  to  overflow  and  injure  the  lands  of  his  neighbor 
ubove  him,  who,  in  turn,  is  prohibited  from  collecting  the  waters  into  new 
channels  and  casting  them  in  unusual  amounts  or  places  upon  the  land  of 
the  neighbor  below  him:  See  note  to  Martin  ▼.  Jett,  82  Am.  Deo.  I28>127) 
note  to  ShanB  v.  Kansas  City  etc  R,  R.  Co.,  86  Am.  Rep.  490-492. 

A  somewhat  similar  divergence  exists  respecting  the  right  of  municipali- 
ties to  deal  with  surface  waters  in  grading  and  otherwise  improving  streets. 
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Th«  weight  of  withority  prolwblj  Indinas  to  ttio  view  thftt  M  long  m  tho 
gimding  ia  dono  nndor  the  tanction  U  the  law,  and  portnant  to  a  power 
aothoriiliig  tho  miiiiidpality  to  adopt  grades  and  to  improTo  etreeta  in  ao- 
eordanoe  therewith,  no  liability  eaa  ariae  against  it  from  the  faot  that  tho 
grading  resalts  in  an  in jnrj  to  some  prirate  proprietor,  either  hj  damming 
np  and  detaining  surface  waters  on  his  land  or  hy  throwing  thereon  snrfaoo 
waters  from  which  it  was  before  exempt;  hot  thli  immanity  of  the  tAff  from 
dlaimfl  for  damages  does  not  oztend  to  its  wrongful  and  intentional  acts  ia 
eonoentrating  surface  watsn  and  discharging  them  upon  the  lands  of  privato 
proprietors  to  their  injuijt  Fp$  ▼.  OUy  o/Manhato,  36  Minn.  878;  1  Am.  8i 
Rep.  eri;  O'Brien  r.  CUf  ^8L  Paul,  25  Minn.  331;  88  Am.  Rep.  470. 

Where  there  is  no  natural  watercourse,  but  the  surface  waters,  owing  to 
the  slope  of  the  land,  draw  off  in  a  particular  direction,  and  by  the  grading  of 
the  street  an  embankment  is  made,  which  presents  this  flow  of  waters, 
whereby  they  are  held  back  upon  and  caused  to  oTorflow  adjacent  premises, 
the  persons  damaged  are,  in  the  majority  of  the  states,  without  redress, 
though  by  the  oonstruction  of  oulverts  or  drains  injury  might  hare  been  pre* 
vented:  Wibtm  r.  Mayor  of  Ntm  Tori,  1  Denio^  695;  43  Am.  Dee.  719.  In 
a  ease  in  New  York  the  general  principle  was  declared  that  the  oity  had  the 
same  right  to  grade  a  street,  and  in  so  doing  to  ereot  an  embankment  that 
the  owner  of  a  lot  would  have  to  fill  it  in  and  raise  it  to  such  height  as 
might  make  It  more  desirable^  and  therefore  that  the  city  cannot  be  held 
answerable^  where  a  priyate  proprietor  would  not  be  liable  had  he  done  a  sim- 
ilar act.  It  is  true  that  in  thii  case  there  was  no  ground  whatever  for  hold* 
ing  the  municipality  liable,  and  there  was  nothing  to  show  that  any  injury 
had  resulted  to  any  one  from  any  cause,  and  the  opinion  of  the  courts  so  fkr 
as  it-  dealt  with  general  principles,  was  therefore  a  dictum.  Nevertheless, 
as  it  has  l^een  much  relied  upon  in  other  oases,  we  quote  It,  so  far  as  materiali 
"The  defendant  had,  at  least,  as  much  right  to  fiU  np  and  raise  this  avenuo 
as  a  private  owner  of  a  dty  lot  has  to  fill  up  and  improvo  his  lot;  and  thevo 
can  be  no  question  that  snoh  an  owner  may  fill  np  Us  lot  and  build  upon  it^ 
and  tho  surface  water  of  adjoining  lots  may  thos  be  prevented  from  flowing 
upon  it^  or  tho  surface  water  may  bo  thrown  from  it  upon  adjoining  lots,  and 
flow  upon  them  in  a  different  way  and  in  larger  quantities  than  bofere^  and 
yet  no  liability  would  arise.  If  it  wore  otherwise,  it  would  be  quite  difileult 
to  improvo  oity  lots  and  build  up  a  oity.  Baoh  owner  may  improve  ^U  lot 
and  protect  it  from  surface  water.  He  may  not  eoUeot  sueh  water  into  a 
channel,  and  throw  it  upon  his  neighbor's  lok  But  he  is  not  bound,  for  his 
neighbor's  profcootion,  to  eolleot  the  surfaoe  water  which  falls  upon  his  lot^ 
and  lead  it  into  a  sewert  Vandenokk  v.  Toyior,  65  N.  T.  841;  Gannon  v. 
Harffodon,  10  Allen,  106;  87  Am.  Deo.  625"!  Lynch  v.  Mayor  nfNmo  ToHt^ 
76  N.  T.  60;  82  Am.  Rep^  271.  These  views  are  in  harmony  with  those  pro- 
nounced in  many  other  courts  in  whioh  the  question  was  necessarily  involvedt 
Imler  v.  Sprinff/Md,  55  Mo.  119;  17  Am.  Rep.  645;  OlaHk  t.  WiMnffUm. 
5  Hanr.  (Del.)  248;  Flagg  t.  Woreuter,  18  Gray,  601;  OoteoroM  r.  OUy  qf 
Benech,  96  QU.  1;  81  Am.  8ti  Rep.;  Waien  r.  Bay  Vkw^  61  Wis.  644| 
ffendermm  v.  {%,  82  Minn.  819;  and  are  perhaps  a  logical  eonsequenoo 
of  many  other  cases,  which,  while  not  Involviag  the  question  of  damages 
resulting  from  surface  watm^  afflrm  the  general  principle  that  in  no  event 
oaa  a  municipality  be  held  liable  for  consequential  damages  resulting  from 
the  exercise,  without  negligence  on  its  part,  of  an  authority  confided  to  it 
by  lawi  Wakefiddr.  IfeweO,  12  R.  L  75;  84  Am.  Rep.  598;  Bndihr.  Trippi, 
18  R.  L  152;  Oii/caOtr  w.  CdmeU  Bk^9,  68  Iowa,  310;  8inmm$  r.  OUy  <f 
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(kamden,  26  Ark.  276;  Dcrman  r.  Jaeka9nmlU,  13  Fla.  538;  7  Am.  Rep.  253; 
Keasp  V.  LonitvUU,  4  Dada,  154;  29  Am.  Dec.  395;  Ci6p  nf  Deiphi  v.  JBrant^ 
86  Ia<L  90;  12  Am.  Rep.  12;  Smith  v.  Corporation  pf  Washington,  20  Hoir. 
135;  Lte  v.  Armneopo^  22  Mian.  13;  Humes  ▼.  Mayor  ^f  KiioxvUk,  1 
Hnmpb.  403;  34  Am.  Dea  657;  H'Aite  t.  roeoo  Ctty,  27  Mies.  357;  0*Connor 
▼.  Pito5tfrvA,  18  Pa.  St.  187;  C%nt  ▼.  NorUiem  Liberttes,  35  Pm  St  324; 
78  Am.  Dee.  342. 

Ib  aome  iiiBiaiioea  tlie  waters  whose  flow  was  arrested  by  the  grading  of  a 
stieet  had  before  that  time-  been  drawa  off  by  depressions  or  ravines,  and 
the  oontention  was,  that  the  city  bad  become  liable  as  for  interference  with 
a  natural  watercourse;  bnt  this  liability  was  denied,  unless  the  depression  *'  in 
question  had  the  proper  qualities  of,  and  oonstituted  what  is  known  in  law 
as,  a  watercourse,  aa  distinguished  from  a  ravine,  hollow,  or  ether  depression 
in  land  through  which,  in  times  of  rains,  heavy  showers,  and  melting  snows, 
the  surface  water  is  accustomed  to  escape.  The  term  '  watercourse '  is  weU 
defined.  There  must  be  a  stream  usually  flowing  in  a  particular  direction, 
though  it  need  not  flow  continually.  It  may  sometimes  be  dry.  It  must 
flow  in  a  definite  channel,  having  abed,  sides,  or  banks,  and  usually  discharge 
itself  into  some  other  stream  or  body  of  water.  It  must  be  something  more 
than  a  mere  surface  drainage  over  the  entire  face  of  a  tract  of  land,  occa- 
sioned by  unusual  freshets  or  other  extraordinary  causes.  It  does  not  in- 
clude the  water  fiowing  in  the  hollows  or  ravines  in  land,  which  is  the  mere 
surface  water  from  rain  or  melting  snow,  and  is  discharged  through  them 
from  a  higher  to  a  lower  level,  but  whieh  at  other  times  are  destitute  of 
water.  Such  hollows  or  ravines  are  not,  in  legal  contemplation,  water- 
courses: ShUUU  r.  Amdt,  4  N.  J.  Eq.  234;  LtUher  v.  Winmsimmet  Co,,  9  Cuah. 
171;  Washburn  on  Easements,  209,  210":  Hojft  T.  Cky  qf  Hudson,  27  Wis. 
666;  9  Am.  Rep.  478. 

On  the  other  hand,  there  are  oases  which  proceed  upon  the  theory  thnt 
while  a  city  has  the  right  to  grade  its  streets,  and  is  not  answerable  for  in- 
juries resulting  from  a  prudent  exercise  of  that  right,  yet  that  it  is  negli- 
gence oa  its  part  for  it  to  close  up  drains  or  gutters  which  have  been  used  to 
protect  lands  from  the  accumulation  of  surface  waters,  and  that  where,  by 
grading  a  street,  it  fills  up  such  drains  without  providing  others,  it  is  guilty 
of  negligenoe,  and  therefore  liable  for  resulting  damages:  Smith  v.  C'Oy  Coun- 
cU  qf  Alexandria,  33  Gratt^  208;  36  Am.  Rep.  788.  We  find  a  number  of  other 
cases  which  we  are  unable  to  reconcile  with  the  general  prindple  that  munici- 
palities are  not  answerable  for  surface  waters  being  held  back  or  restrained 
upon  lands  from  whieh,  before  the  grading  of  the  street,  they  escaped  by  nat- 
ural or  other  depressions.  In  most  of  these,  some  attempt  had  been  made  by 
means  of  cvlverts  or  other  appliances  to  carry  off  the  waters  otherwise  retained 
by  the  grade,  and  damages  were  recovered  for  the  insufficiency  of  such  appli- 
auoes,  or  negligence  in  not  keeping  them  in  proper  repair;  and  perhaps  it 
may  be  truly  said  that  the  liability  of  the  city  was  not  fountled  upon  its 
obstruction  by  grading  tiie  street,  and  thereby  arrestiu:^  the  flow  of  surface 
waters,  but  upon  its  negligence  in  net  keeping  in  proper  repair  culverts  and 
sewers  planned  and  constructed  by  it:  Boss  v.  CStUomt  46  Iowa,  60C;  26  Am. 
Rep.  169;  Aurora  v.  OUUU,  66  III.  132;  Aurora  v.  Iteid,  57  III  30;  11  Am. 
Repw  1;  Bloommaton  ▼.  Brobaw,  77  IlL  194;  BIgin  v.  KimbalU  90  III.  356; 
ilagi^t  V.  CartersoiUe,  76  Ga.  84;  Beid  v.  CUp  cf  Atlanta,  73  Gs.  523.  The 
general  language  employed  by  the  court  in  City  qf  Dixon  r.  Baker,  65  III.  518, 
16  Am.  Rep.  591,  does  not^  it  is  true,  place  the  decision  on  the  ground  of 
the  insuffidenoy  of  the  sewers,  though  it  is  dear  from  the  opinion  that  such 
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was  ih*  real  oaaae  of  the  inJBry.  The  court  here  nid:  "  This  was  an  aetion 
•f  trespcMs  oa  the  case,  broaght  against  the  city,  to  recover  damages  for 
flowing  snffaco  water  upon  the  lot  o(  plaintifi^  by  the  raising  of  the  grade  of 
the  street  and  sidewalk.  The  proof  shows  that  by  the  eleTation  of  the 
grade  of  the  street,  oa  the  part  of  the  oity,  sarfaoe  water  flowed  into  the 
basement  of  the  honse  of  the  plainti£^  and  thereby  the  building  was  injured 
sad  the  walls  cracked.  The  broad  ground  Is  taken,  that  muoieipal  corpora- 
tions are  not  liable  for  damages  eansed  by  such  flowage  of  the  surface  water, 
that  the  damages  are  incidental,  and  they  are  not  Uable  for  incidental  dam* 
agee.  Before  the  ohange  of  the  grade,  the  baildiag  of  the  plaintiff  was  two 
feet  above  the  grade,  and  the  gutters  carried  off  all  the  surface  water.  After 
the  chaise,  the  water  ran  over  the  eidewalk  and  into  the  cellar  of  the  plain- 
tiff.  From  the  eridenee,  this  might  hare  been  prevented  by  proper  sewerage. 
If  mnmicipal  corporations  can  raise  the  grade  of  streets  at  discretion,  and  not 
provide  soitable  gntters  to  carry  off  the  surface  water,  and  thns  overflow  the 
lands  abutting  upon  the  streets  with  impunity,  then  the  owners  of  lots  in 
onr  towns  and  cities  are  entirely  at  the  mercy  of  the  authorities  of  the  mu- 
Bieipality.  They  may  make  the  premises  anhealthful,  or  may  compel  the 
owners  of  the  lots  to  inenr  great  expense  in  raising  the  building  to  the  grade 
established,  or  may  wholly  destroy  the  property  for  use.  Oue  owner  of  land 
has  no  right,  by  artiflcial  structures,  to  turn  the  surface  water  from  his  laud 
upon  the  land  of  another,  when,  without  such  structures,  the  flowage  never 
would  have  taken  place.  The  same  principle  which  controls  individuals 
must  control  as  between  towns  and  cities  and  individual  proprietors.  Mu- 
nicipalities bold  the  streets  of  towns  in  trust  for  the  public,  and  may  regu- 
late and  establish  their  grade,  but  this  must  be  done  so  as  to  do  no  serious 
injury  to  owners  of  abutting  lots.  In  Nevins  v.  City  of  Peoria,  41  111.  502, 
89  Am.  Dec.  392,  this  question  was  fully  considered  and  the  authorities  re- 
viewed. It  was  there  held  that  while  a  city  has  the  absolute  control  over 
the  grade  of  its  streets,  and  may  elevate  or  lower  it  at  pleasure,  yet  it  has 
no  more  power  over  the  streets  than  a  private  individual  has  over  his  own 
land,  and  that  its  liability  for  injury  to  the  property  of  another  is  the  same 
as  that  of  the  private  individual.  It  was  further  held  that  if,  in  the  elevation 
of  its  streets,  it  turned  water  upon  the  ground  and  into  the  cellar  of  one  of 
its  citiaens,  it  must  respond  in  damages  for  the  injury  thus  occasioned. 
That  case  is  decisive  of  the  plaintiff's  right  in  this  case,  and  there  was  do 
error  in  giving  the  plaintiff's  first  instruction.  Error  is  assigned  upon  the 
refusal  of  the  court  to  instruct  the  jury,  in  behalf  of  the  city,  that  it  was 
not  liable  for  injuriee  resulting  from  error  in  judgment  of  the  common  coun- 
cil as  to  the  siase  of  the  sewers  necessary  for  the  passage  of  the  surface  water. 
The  evidence  is  overwhelming  that  the  sewers  were  insufflcient,  and  the 
common  council  might  and  ought  to  have  known  the  fact.  The  city  did  not 
exercise  reasonable  care  in  their  construction,  and  the  instruction  was 
properly  refused  "-.  City  of  Dixon  v.  Baker,  66  III.  618;  16  Am.  Rep.  691. 

The  Throwing  of  Surface  Waters  upon  Lande,  where  they  did  not  flow  be- 
fore, or  though  upon  lands  where  they  before  ran,  at  a  different  place,  or 
with  increased  velocity,  or  in  much  greater  quantities,  presents  a  case  sub- 
stantially different  from  the  merely  restraining  of  water  by  street  oml>ank- 
merits.  When,  as  a  result  of  the  grading  of  a  street,  surface  waters  which 
before  ran  off  upon  the  natural  surface  of  the  soil  are  collected  together  in 
one  channel  and  thrown  upon  the  lands  of  a  private  proprietor,  who  is  dam- 
aj^ed  thereby,  he  may  recover  compensation  therefor  from  tlie  cty:  Young  v. 
Hi'jhwiy  ComnCrs,  134  111.  669;   WfUppU  v.  Fairhavtn,  63  Vfe.  221 ;  Pye  v.  City 
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qf  Maniato,  36  Minn.  373;  1  Am.  St  Rep.  671;  Nevina  w.  Cflty  </  Pmria,  41 
111.  502;  89  Am.  (>eo.  392;  FoUmannr.  Mankaio,  45  Mian.  457;  Athlepr.  Fori 
Huron,  35  Mich.  296;  24  Am.  Rep.  552;  Miller  ▼.  Jiorristawn,  4T  N.  J.  Bq. 
62;  48  N.  J.  Eq.  645;  Seifert  ▼.  City  qf  Brookl^  101  N.  T.  136;  54  Am.  Rep^ 
6G4;  OaUson  v.  City  <if  CharUston,  16  W.  Va.  282;  37  Am.  Rep.  768;  BiteMm 
V.  Mayor  of  FroUhurg,  68  Md.  100;  6  Am.  8t  Rep.  422;  WtU  Orange,  y.  Fkld* 
37  N.  J.  Eq.  600;  45  Am.  Rep.  670;  FiM  r.  Wui  Orange,  46  N.  J.  Bq.  183| 
Davinv,  City  o/Craw/ordivUle,  1 1 9  Ind.  1 ;  12  Am.  St  Rep.  361 ;  Turner  v.  Dari' 
moulh,  13  Allen,  291;  Young  v.  Leedam,  67  Pa.  St  851;  BkMy  t.  DeHne^  36 
Minn.  53.  Hence  where  a  city  oanseB  the  grade  of  a  street  to  bo  changed 
by  cutting  it  down,  whereby  surface  water  which  had  collected  in  a  pond  or 
tmtnral  reservoir  was  released  and  oarried  upon  the  premises  of  the  plain tii( 
llooiling  his  cellar  and  well,  and  otherwise  damaging  him,  he  was  entitled  to 
recover :  Inman  v.  Tripp,  11  R.  I.  520;  23  Am.  Rep.  520;  Pettigrew  ▼.  VUlagt 
f]f  Evanatdlle,  25  Wis.  223;  8  Am.  Rep.  50.  The  fact  that  waters  were  con- 
centrated  by  means  of  a  onlvert  cannot  sustain  a  recovery  by  a  lot-owner 
upon  whose  lands  they  afterwards  flowed,  unless  it  appeared  that  by  an  in- 
crease in  their  quantity  or  force  he  suffered  injury  in  excess  of  that  ha 
would  have  sustained  had  the  waters  been  left  in  tiieir  natural  oondittoni 
KohU  V.  St.  Albans,  56  Vt  622;  Rutherford  v.  Village  ^  HoUey.  105  N.  Y. 
632.  In  Missouri  we  understood  the  decisions  of  the  supreme  court  as  de- 
claring that  no  liability  can  accrue  against  a  city  for  increasing  the  flow  of 
surface  waters  by  means  of  grading  a  public  street  as  long  as  the  plan  adopted 
is  carried  out  without  negligence  or  want  of  skill,  and  therefore  that  if  it  is 
a  part  of  such  plan  that  waters  shall  be  concentrated  and  thrown  upon  the 
lands  of  private  proprietors,  they  are  without  legal  redress;  Lambar  ▼.  8U 
Lovvi,  15  Mo.  610;  St.  Louis  v.  Oumo,  12  Mo.  414.  Speaking  of  evidence 
offered  in  support  of  a  claim  for  damages,  and  determining  that  it  did  not 
support  such  claim,  the  court  said:  "It  not  only  tended  to  show,  but  oon- 
clusively  established,  the  fact  that  the  work  of  grading  and  opening  the 
said  street  in  accordance  with  the  plan  was  well  and  carefully,  and  not  neg- 
ligently, done,  and  that  the  injury  to  plaintiff's  lots  was  not  occasioned  by 
Riiy  careless  or  negligent  execution  of  the  work  in  grading  and  opening  said 
street  which  the  ordinance  anthorized,  bat  resulted  from  an  orror  of  judg- 
ment on  the  part  of  the  city  oouncil  in  ordering  the  opening  of  a  street  at  a 
certain  grade  without  providing,  in  the  plan  and  speoifioations  for  doing  the 
work,  some  method  of  drainage  for  the  disposition  of  the  snrfaoa  water.  Tha 
passage  of  the  ordinance  eatablishing  the  grade  of  said  street^  directing  it  to 
be  opened  according  to  the  plan  and  apeoifioationa,  was  quasi  judioia],  and 
the  dty  is  not  liable  for  consequential  damages  arising  from  a  defect  in  the 
plan  adopted,  but  can  only  be  held  liabla  for  damages  resulting  from  the 
negligent  execution  of  the  work  done  in  oomplianoe  with  such  plan**:  Foster 
V.  SL  Lceis,  71  Ma  157.  Few,  if  any,  of  tha  oourts  of  this  country  at  tha 
present  time  oonour  with  these  views.  Their  inclination  would  rather  be  to 
affirm  that  tha  fact  that  the  plan  necessarily  involved  the  invasion  of  private 
rights  of  property  was  an  unanswerable  reason  for  holding  the  municipality 
liable  for  its  execution.  Bven  the  supreme  oourt  of  Missouri,  as  we  under- 
stand its  moat  recent  opinion,  has  receded  from  the  position  formerly  taken 
by  it  upon  this  question.  In  RychUeH  v.  City  qf  8U  Louis,  98  Ma  497,  14 
Am.  St.  Rep.  651,  the  plaintiff  in  his  opening  statement  in  the  trial  court, 
ileclared  that  he  expected  to  prove  that  he  was  the  owner  of  certain  lands  in 
the  city  of  St.  Louis,  on  the  north  side  of  which  was  a  block  of  land  separated 
from  plaintiff's  land  by  Page  Avenue;  that  in  opening  and  grading  certain 

Digitized  by  LjOOQ  IC 


Maji  1892.]    OoDDARD  v.  Inhabitants  of  Harpbwblu     896 

■treets,  defendant  diverted  large  qnantitiea  of  surface  water  at  tbe  nortb 
line  of  the  block  referred  to,  and  after  eondnoting  it  by  ealTerta  and  drafaM 
ttnder  the  the  road-bed  of  Page  Avenne,  diaobarged  it  npoo  plaintiff's  prop- 
erty, by  reason  of  which  fix  acres  of  snoh  property  was  turned  into  a  morassi 
an' I  ruined  for  the  pnrposea  of  cnltivationi  that  the  improvement  upon  the 
»* rtars  from  which  this  damage  resulted  was  done  by  rirtue  of  dty  ordi* 
nances  duly  enacted.  Upon  thia  statement  the  plidntiff  was  nonsuited. 
Without  attempting  any  explanation  of  the  oases  we  hare  just  cited,  and 
also  without  expressly  OTermliiig  them,  the  majority  of  the  oonrt  roTersed 
the  judgment  of  nonsuit^  declaring  that  **  the  question  presented  by  this 
rocor*!  is,  whether  the  defendant  may,  in  the  construction  of  its  streete,  col* 
leot  surface  water,  and  then,  by  means  of  drains  and  oondait%  discharge  it  in 
vol  nine  upon  the  land  of  an  adjoining  proprietor.  From  the  aothorities  be- 
fore cited,  it  makes  no  difference  whether  this  particular  question  is  tried 
by  the  rules  of  the  civil  law  or  by  what  is  called  the  oommon-law  role.  Tbe 
result  is  the  same;  for  either  line  of  decisioas  mlea  thia  question  against  d^ 
fendant." 

Doubtless  the  grading  of  a  street  may  to  tome  oxtent  inereaae  Iho  flow  of 
surface  waters  npon  contiguous  premises  withoni  involving  municipal  liabil- 
ity, as  where  the  waters  flowing  from  a  street  as  graded  ran  upon  and  over 
premises  which  they  did  not  before  reach,  or  a  street  embankment  or  cut 
caused  waters  to  escape  somewhat  more  or  less  rapidly  than  before,  or  at  a 
different  point;  hot  the  proposition  that  waters  may  lawfully  be  ooncentrated 
and  thrown  upon  the  lands  of  private  proprietors  is  no  longer  tenable.  If  a 
street  is  cut  through  a  hill  to  conform  it  to  the  grade  m  establiahed  by  a 
municipality,  and  by  reason  of  such  out  and  corresponding  cnts  in  other 
streets  waters  are  discharged  upon  lands  which  they  did  not  before  reach, 
and  in  greatly  increased  qaantities,  tbe  city  is  not  answerable,  for  the  rea- 
son that  it  has  but  pursued  the  authority  vested  in  it  by  law,  and  has  not 
concentrated  surface  waters  by  means  of  any  cnlvert^  artifldal  drain,  or 
other  appliance,  and  then  caat  them  upon  private  propertyi  bat  the  rule  is 
otherwise  if  the  streets  as  cut  reach  a  swamp  or  reservoir  into  which  a  nat* 
nral  watercourse  flows,  and  thus  result  in  draining  ita  waters  upon  lands 
within  the  city:  Town  of  Union  v.  Durke9,  88  N.  J.  L.  21.  And,  generally, 
when  surface  waters  have  not  been  concentrated  by  bringing  them  together 
in  culvert  or  drains,  and  any  change  or  increase  in  the  flow  thereof  resulted 
solely  from  the  grading  of  the  streets,  whether  such  grading  consists  of  an 
embankment  or  cut,  and  not  from  a  plan  or  device  having  in  view  the  con- 
oentration  or  change  in  the  place  of  discharge  of  sorftuM  waters,  snoh  injury 
at  results  is  incidental  and  consequential,  for  which  there  ia  no  redress  by  no- 
tion against  the  dty:  Jliilier  v.  Morristown^  47  N.  J.  Eq.  fl2;  affirmed  48 
N.  J.  Eq.  646;  FieH  v.  Wnt  Orangt,  46  K.  J.  Rq.  188|  R^dUieHr.  8L  L<mi$, 
08  Mo.  497;  14  Am.  81  Rep.  651. 

TU  LkMUty  qf  a  MwMpaUt^  finr  a  ilTtftsaiioi  crented  by  its  sot  or  no- 
gleet  is  well  established.  In  most  of  ths  cases  in  which  any  attempt  has 
been  made  to  prevent  the  enforcement  of  this  liability,  the  immunity  of  the 
eity  has  been  placed  upon  the  ground  that  the  alleged  nuisance  arose  from  a 
defect  in  the  plan  of  a  street  or  of  a  sewer  therein,  and  that  as  the  adop- 
tion of  such  plan  involved  the  exeroise  of  jndicial  or  legislative  functions, 
DO  liability  could  resnlt  from  an  error  in  exercising  them.  Whenever  the 
nuisance  complained  of  results  in  the  direct  injury  of  property,  the  liability 
of  the  dty  cannot  be  escaped  on  the  ground  that  the  injury  arose  from  a  de- 
fset  or  error  in  the  plan  of  the  work,  and  not  from  negligence  in  ita  ex  ecu. 
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Ilea.  Thus  in  New  York,  a  tewer  was  plannad  aad  eoartrueted  with  various 
Iftfctral  Mwars  connected  with  it»  and  the  capacity  of  the  main  sewer  was 
entirelj  inadaqoate  to  **  carry  off  tha  acennuilations  of  water  and  matter 
dimwn  into  it»  and  the  reanlt  wa^  that  at  timea  of  heavy  rain  and  melting 
snow,  the  collected  sewerage,  being  ohstraoted  in  its  flow,  was  forced  throngh 
the  man-hole^  and  inundated  the  district,  involving  serious  injury  to  prop- 
erty." An  aetioii  was  bronght  by  a  person  whose  proper^  was  injured, 
and  by  way  of  defense  it  was  insisted  that  as  the  damage  complained  of 
was  oocaaioned  by  a  defeat  in  the  plan  ol  the  sewer,  the  plaintiff  was  with- 
eot  redress.  In  overruling  this  defeass^  the  court  of  appeals  said:  "  We  enters 
tain  no  doubt  as  to  the  liability  of  the  defendant  for  the  damages  occasioned 
by  the  defects  of  the  sewer,  and  think  it  rests  open  principles  not  conflicting 
with  those  annonnoed  in  any  reported  eass^  bat  substantially  in  harmony 
with  sll  of  them.  Municipal  oorporations  have  quite  invariably  been  held 
liable  lor  damages  occasioned  by  aots^  resultiag  in  the  creation  of  public  or 
private  nuisances,  or  lor  an  unlawful  entry  upon  the  premises  of  another, 
whereby  injury  to  his  property  had  been  occasioned:  BalUmore  etc  J?.  R.  Osi, 
V.  Fi/lh  Bapiki  Chureht  108  U.  8. 817.  This  priaeipb  has  been  uniformly  ap- 
plied to  the  act  of  such  corporations  in  constructing  streets,  sewers,  drains, 
and  gutters,  whereby  the  surface  water  of  a  large  territory,  which  did  not 
naturally  flow  in  that  direction,  was  gathered  into  a  body,  and  thus  precipi- 
tated upon  the  premises  of  an  individual,  occasioning  damage  thereto:  Byme» 
V.  CUy  of  Cohoa,  67  N.  T.  204;  Baaktbk  v.  aymcu»e,  8  Hun,  687;  72  N.  Y.  64; 
Noonanr.  CHy  <^ AU>ang,  79  N.  Y.  470,  475;  36  Am.  Rep.  640;  Btaek^.  Citf 
of  Etntirth  22  Hun.  168;  FiM  v.  Wui  Orange,  86  N.  J.  Rq.  183;  on  ap- 
peal, 37  N.  J.  Eq.  600;  46  Am.  Hep.  670.  We  are  also  of  the  opinion  that  the 
exercise  of  a  judicial  or  discretionary  power,  by  a  municipal  corporation, 
which  results  in  a  direct  and  physical  injury  to  the  property  of  an  individ- 
ual, and  which  from  its  nature  is  liable  to  be  repeated  and  continuous,  but 
is  remediable  by  a  change  of  plan  or  the  adoption  of  prudential  measures, 
renders  the  corporation  liable  for  such  damages  as  occur  in  consequence  of 
its  continuance  of  the  original  cause  after  notice,  and  an  omission  to  adopt 
snch  remedial  measures  as  experience  has  shown  to  bo  necessary  and  proper: 
Wood  on  Nuisances,  sec.  762,  While  in  the  present  case  the  oorporation 
was  under  no  original  obligation  to  the  plaintiff  or  other  citixens  to  build  a 
sewer  at  the  time  and  in  the  manner  it  did,  yet|  having  exercised  the  power 
to  do  so^  and  thereby  created  a  private  nnisanoo  on  his  premises,  il  incurred 
a  duty,  having  created  the  necessity  for  its  exercise,  and  having  the  power 
to  perform  it^  of  adopting  and  ezeouting  saoh  measuivs  as  should  abate  the 
aaisance,  and  obviate  damage:  Phinusy  v.  OUy  qf  Augwsta,  47  Ga.  260,  263| 
Bymea  v.  CUg  qf  Oohoee,  67  N.  Y.  204;  Bantabk  v.  Syraaue,  8  Hun,  687;  72 
N.  Y.  64.  It  is  a  principle  ol  the  fundamental  law  of  the  state,  that  the  prop- 
erty of  individuals  cannot  be  taken  for  publio  use  except  upon  the  oonditicn 
that  just  compensation  be  saade  therefor,  and  any  statute  conferring  power 
upon  a  municipal  body,  the  exercise  of  whieh  results  in  the  appropriation,  do> 
struction,  or  physical  injury  of  private  property  by  such  body,  is  inoperative 
and  ineffectual  to  protect  it  from  liability  for  the  resultant  damages,  unless 
some  adequate  provision  is  contained  in  the  statute  for  making  such  compensa- 
tioD.  The  immunity  which  extends  to  the  consequences^  following  the  exereise 
of  judicial  or  discretionary  power,  by  a  municipal  body  or  other  functionary, 
presupposes  that  such  consequences  are  lawful  in  their  oharaotsi^  and  that  the 
act  performed  might  in  some  manner  be  lawfully  authorised.  When  suck 
power  ciiu  be  exercised  so  as  not  to  create  a  nuisance^  and  dossBot  reqniM 

Digitized  by  LjOOQ  IC 


May,  1892.]    Goddakd  v.  Ixhabitants  of  Harp8wbll»     897 

th«  appropriation  of  priTatt  pwiywijp  to  effactnate  it,  the  power  to  maka 
raoh  an  appropriatioa  or  creala  aoeh  naiaaaoe  will  not  be  inferred  from  tha 
grant.  Where,  however,  the  acta  dona  are  of  snch  a  nature  at  to  oonatitute 
a  poaitiTo  invasion  of  tha  individual  righta  gnarantaed  b/  the  oonatitntlon, 
legislative  sanction  ia  ineffectnal  as  a  proteotion  to  the  persona  or  oorpora- 
tion  performing  such  acts  from  responsibility  for  their  oonseqnencesx  Bad- 
eUffY.  Majfor  eU.,  4  N.  T.  196;  58  Am.  Dea  357  "i  Se^fert  v.  CU^  ^f  Brooklyn, 
101  N.  T.  136;  54  Am.  Rep.  664,  668.  8o  in  Missouri,  where  a  system  of 
sewers  waa  ao  planned  that  it  discharged  tha  oontenta  of  the  sewer  into  a 
small  running  stream  of  water  near  the  plaintiff's  residence,  producing  a 
sickening  stenoh  upon  his  premises,  the  city  was  held  liable,  the  oourt  say- 
ing: "Conceding  full  effeot  to  the  authority  conferred  by  the  city's  charter 
to  establish  the  system,  yet  it  falls  far  short  of  legalising  the  municipal  acta 
here  in  qneation.  The  power  granta<Lwas  general  It  did  not  expressly  in- 
dicate and  sanction  the  particular  arrangement  or  plan  adopted.  Hence  the 
power  it  has  must  be  regarded  as  subject  to  the  just  limitation  forbidding 
its  exercise  in  such  manner  as  to  create  a  nuisance  injurious  to  private 
rights  of  property,  where  such  a  oonsequence  is  not  a  necessary  result  of  ex- 
ercising the  power  ":  Edmondson  v.  Moherly,  98  Mo.  523;  Hughe$  v.  F(md  dm 
La^  73  Wis.  380;  Stoddard  v.  Saraloga  Springs,  127  N.  T.  261.  Thongh  a 
municipality  in  its  control  of  school-houses  and  school  property  for  most 
purposes  exercises  governmental  functions,  and  for  a  negligence  in  their  ex- 
ercise cannot  be  held  answerable,  yet  if  it  so  fills  in  a  school  lot  as  to  inflict 
injury  upon  the  property  of  a  private  proprietor,  it  is  answerable  to  him 
therefor:  Miles  v.  Worcester,  154  Mass.  511;  26  Am.  St.  Rep.  264. 

Though  a  city  is  liable  for  creating  a  nuisance  whereby  injury  results  to  a 
eitisen,  a  different  result  attends  its  failure  to  exercise  powers  which,  if  exer- 
cised, might  have  resulted  in  the  prevention  or  abatement  of  a  nuisance 
created  within  its  limits  and  maintained  upon  private  property,  but  to  which 
neither  it  nor  its  officers  contributed.  Thus  municipalities  are  usually  given 
power  to  abate  nuisances,  and  from  tha  failure  to  assert  suoh  power  nui- 
sances may  continue,  and  their  continuance  involve,  either  directly  or  in- 
directly, serious  injury  to  private  proprietors.  The  latter,  however,  are 
without  means  of  redress  by  civil  action  against  a  city.  The  power  of  atmt- 
ing  a  nnisanoe,  or  of  determining  whether  it  shall  be  abated,  is  judicial,  and 
the  failure  to  exercise  it,  if  not  corrupt^  cannot  give  any  right  of  action  to  a 
person  suffering  injury  therefrom:  James  v.  Harrodthurg,  85  Ky.  191;  7  Am. 
St.  Rep.  589;  Davisv.  CUy  Council  qf  Montgomery,  51  Ala.  139;  28  Am.  Rep. 
545;  Hill  T.  CharloUe,  72  N.  C.  55;  21  Am.  Rep.  451;  Forsyth  ▼.  Atlanta,  45 
Oa.  152;  12  Am.  Rep.  576;  Bhers  ▼.  Augnsta,  65  Qa.  376;  88  Am.  Rep.  787. 
We  are  not  able  to  reconcile  with  the  principles  here  stated  the  decision  in 
Taylor  v.  Mayor  of  Cumberland,  64  Md.  68,  54  Am.  Rep.  759,  affirming  that 
the  using  of  pablio  streets  for  **  eoasting  on  the  snow  "  is  a  nuisance,  and 
that  for  want  of  diligence  and  vigor  in  suppressing  it  a  oity  may  be  answer- 
able. Possibly  the  judgment  in  this  case,  and  that  in  Mayor  qf  Baltimore  v. 
Marriotl,  9  Md.  160,  upon  which  it  was  founded,  may  bo  sustained  upon  the 
principle  that  the  city  had  assumed  the  duty  of  keeping  the  public  streets 
within  its  limits  free  from  danger,  through  its  negligence,  to  persons  lawfully 
using  them,  and  that  it  had  not  performed  this  duty  in  those  eases.  In 
Bur/vrd  v.  Orand  Bapids,  58  Mioh.  98,  51  Am.  Rep.  105,  a  oity  was  sought 
to  be  held  liable  for  injuries  rasaltlng  to  plaintiff  from  his  horse  being  run 
into  and  injured  by  a  vehicle  *'nsed  in  coasting,  and  called  a  bob,"  the  use  of 
snch  vehicle  at  the  place  where  the  iujary  oocurred  having  been  sanotiouod 
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by  a  manieipal  ordinance  permitting  coasting  on  certain  designated  alreeti. 
Judge  Cuoley,  in  an  able  opinion,  referring  to  the  anthoritiea  npon  the  Mb* 
jeot,  reached  the  conclusion  that  as  coasting  waa  not  naoeasarily  a  nnisance^ 
the  municipality  might  exercise  a  dbcretion  in  roipect  to  permitting  it,  and 
could  not  be  held  liable,  evan  though  tha  discretion  had  been  erroneously 
exoi  cised. 

Schools  and  School  Property.  — Oitiee,  in  holding  and  maintaining  property 
used  for  public  8chooL<,  as  ifi  ell  as  in  performing  all  other  duties  imposed  npon 
Ihem  in  respect  to  such  sohoola,  are  regarded  aa  acting  "with  a  aole  view  to 
the  general  benefit,  and  under  the  requirement  or  authority  of  general  laws. 
In  such  cases,  in  the  absence  of  any  statute  whloh  directly  or  by  implication 
gives  a  private  remedy,  no  action  lies  in  favor  of  a  person  who  haa  reoeired  an 
injury  in  consequence  of  a  negligent  or  defective  performance  of  the  publio 
service  ":  liotoard  v.  WwctUer,  158  M^sa.  426;  26  Am.  St  Rep.  651.  flenoe 
uo  recovery  can  be  had  against  a  city  for  injoriea  reoeived  by  a  child  who 
attuuiled  a  public  school,  by  reason  of  the  unsafe  condition  of  a  atairoase  or 
other  part  of  a  school-house:  Hill  r,  Boston,  122  Mass.  344;  23  Am.  Bep.  832; 
WLcon  v.  Newport,  13  R.  L  454;  43  Am.  Rep.  35;  or  from  a  dangerous  ezoava- 
tiou  lu  a  school  lot:  Finch  v.  Toledo  Board  (if  Education,  80  Ohio  St  37;  27  Am. 
Rep.  414;  Flori  v.  St,  LoiUs,  69 Mo.  341;33  Am.  Rep.  504;  Bigelowr. Inkabitamt» 
of  liindolph,  14  Gray,  541;  or  for  negligence  in  blasting  rocks  in  excavating 
for  the  foundation  of  a  school-house,  by  which  a  traveler  waa  injured  while 
lawfully  using  the  publio  highway:  Howard  t.  OS^  qf  Woroetter,  153  Maaa. 
42G;  25  Am.  St  Rep.  461.  If  the  oommissionera  or  other  persons  having 
the  control  of  the  public  schools  or  of  aohool  property,  though  appointed  by 
the  mayor  of  the  city,  were  "vosted  with  full  power  and  authority  to  man* 
age  and  control  the  educational  interests  of  the  entire  municipality,  and  to 
appoint  all  subordinate  officers  and  employees,  who  were  subject  to  their  goT- 
ernment  and  control  exclusively,  and  were  their  aervanta  and  aubordinatea»* 
and  in  the  discharge  of  their  duties  are  not  amenable  to  the  municipality  in 
any  respect,  its  liability  may  also  be  denied  on  that  ground.  Henoe  where 
the  educational  department  ia  under  the  control  of  oommisaionera,  and  a 
part  of  a  bnilding  leased  by  them,  and  occupied  for  a  normal  school,  ia  allowed 
to  get  out  of  repair,  by  reason  of  which  foul,  dirty  water  is  permitted  to  mn 
down  into  the  lower  part  of  the  building  and  to  injure  property  there  sitn* 
ated,  there  cannot  be  any  recovery  against  the  oity:  ffam  r,  Nm§  Tork,  70 
N.  Y.  459. 

Fire  Department  — Nearly  all  oitiea  take  some  meaaurea  intended  for  tho 
better  protection  of  property  from  destruction  by  fire.  These  measures  gen- 
erally  consist  partly  of  means  adapted  to  keeping  on  hand  and  furnishing  aa 
adequate  supply  of  water,  and  partly  in  having  a  fire  department  with  appli- 
ances to  be  used  by  it  in  extinguishing  firea.  The  olaim  is  often  made  that 
the  plaintifif  has  suffered  loss  from  the  destruction  of  his  property  by  fire 
which  would  not  have  occurred  had  the  supply  of  water  been  adequate,  or 
ha<l  the  fire  department,  or  some  officer  thereof,  not  been  guilty  of  some  negli- 
gence, and  therefore  that  the  city  should  be  held  answerable  for  the  loaa 
resulting  from  the  negligence  of  itself  or  its  officers  or  servants;  and  so  far  aa 
we  are  aware,  this  claim  has  always  been  successfully  met  by  the  claim  (m 
the  part  of  the  oity  that  in  what  it  did  it  exercised  discretionary  govern- 
mental functions  for  the  benefit  of  the  public,  and  not  for  ite  private  advan- 
tage, and  therefore  that  it  could  not  incur  any  liability.  Hence  ite. liability 
cannot  be  established  by  proof  that  loss  resulted  to  plaintiff  from  its  neglect 
in  not  providing  a  sufficient  supply  of  water,  or  from  shutting  off  the  water 
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and  not  torning  it  on  when  roquirad,  or  in  fatting  to  fnmiih  proper  ciatemi, 
ongioei,  or  other  appliances,  or  from  any  failure  to  aeeert  or  employ  any 
.power  or  aathority  vested  in  it  by  law:  Mendel  t.  Wheeling,  28  W.  Va.  238; 
57  Am.  Rep.  664;  Wright  v.  Augiuta,  78  Oa.  241;  6  Am.  St  Bep.  266; 
WhetUr  T.  CincinncUi,  19  Ohio  St.  19;  2  Amu  Rep.  3(>8;  Black  t.  Ciiif  qf  Colum' 
Ui,  19  S.  C.  412;  45  Am.  Rep.  7S5;  Robinem r.  BvaneviUe,  87  Ind.  334;  44  Am. 
Rep.  770;  Nkkeraon  ▼.  Brulyeport  H,  Co,,  46.0onn.  24;  33  Am.  Rep.  1;  EHnk- 
meyer  r.  EvaneviOe,  29  Ind.  187;  TairUer  t.  Woreeeter,  123  Mass.  311;  26  Am. 
Rep.  90;  Heller  r.  Sedalia,  63  Mo.  169;  14  Am.  Rep.  444;  Orani  r.  Brie,  69  Pa. 
St.  420;  8  Am.  Rep.  272;  Faster  t.  Lookout  Water  Co.,  8  Lea,  42;  nor  by  show- 
ing  any  negligent  act  on  the  part  of  an  officer  of  the  fire  department  resnlting 
in  loss,  either  by  contributing  to  the  destruction  of  property  by  fire  or  the 
damage  of  the  plaintiff  in  other  respects:  Haffee  r.  Oekkoeh,  83  Wis.  814;  14  Am. 
Rep.  760;  WUcox  r.  Chicago,  107  liL  834;  47  Am.  Rep.  434;  Wiki  t.  Patarmm,  Al 
N.  J.  L.  406;  BurriU  r.  Augutta,  78  Me.  118;  67  Am.  Rep.  788;  Or^be  t.  Si. 
Paul,  34  Minn.  402. '  Therefore  he  cannot  recorer  on  the  ground  that»  through 
negligence  of  a  person  acting  in  the  departmanti  a  collision  occurred  betwoeo 
a  rehiole  controlled .  by  such  person  and  a  rehide  in  which  plaintiff  was 
riding,  or  because  plaintiff  was  negligently  run  oror,  and  thereby  suffered 
per^nal  injuries:  Alexander  t.  Vichburg,  68  Miss.  664;  Hofford  w.  New  Bed- 
ford, 16  Gray,  297;  JeweU  r.  New  Ha^^en.  38  Conn.  368;  9  Am.  Rep.  882; 
H'ilcox  T.  Chicago,  107  UL  334;  47  Am.  Rep.  434;  or  was  hurt  by  the  burst- 
ing of  a  hoee:  IHeher  t.  BoeUm,  104  Mass.  87;  6  Am.  Rep.  196;  or  by  slipping 
and  falling  upon  ice,  resulting  from  water  being  permitted  to  escape  from  a 
hydrant:  Welsh  r.  Rutland,  66  Vt  228;  48  Am.  Rep.  762;  or  by  negligently 
maiataiaitig  a  door  in  an  engine-house,  so  that  it  opened  upon  and  struck 
passing  pedestrians:  Kia  t.  Brie,  135  Pa.  St.  144;  20  Am.  St  Rep.  867.  So 
muaicipal  liability  cannot  be  established  by  proof  that  the  fire  department^ 
or  some  member  thereof,  needlessly  or  negligently  caused  the  destruction 
of  plaintiff's  property,  whether  such  destruction  arose  from  the  negligent 
management  of  some  appliance  or  from  a  mistaken  judgment  in  ordering  the 
destruction  of  property  to  arrest  an  existing  conflagration:  Dunbar  t.  ^on 
Fmndsco,  1  Cal.  366;  Fieid  t.  Dee  Moines,  89  Iowa,  676;  18  Am.  Rep.  46; 
Taylor  w.  Plymouth^  8  Met  462;  Hayes  t.  Oshkoeh,  83  Wis.  314;  14  Am.  Rep 
760;  WhiU  T.  Charlatan.  2  HiU  (S.  a)  67I|  McDonald  r.  Red  Wing,  18  Minn. 
83. 

Water'works,  — It  may  be  that  water- works  were  owned  by  the  oity,  and 
that  it  furnished  water  to  its  inhabitants  for  a  compensation,  and  assumed  in 
connection  with  such  works  the  duty  of  baring  on  hand  an  adequate  supply 
of  water  and  suitable  hydrants  and  other  appliances  for  use  in  extinguishing 
fires,  and  then  the  question  arises  whether  the  municipality,  because  of  its 
deriving  profit  from  its  water-sapply  system,  is  answerable  for  the  negli- 
gence or  other  wrong  of  its  officers  and  servants  acting  within  the  scope  of 
their  duties.  In  performing  the  duty  of  supplying  water  for  use  in  extin* 
gaishing  fires,  we  think  the  authorities  agree  in  denying  municipal  liability 
for  negligence,  whether  it  results  in  an  inadequate  supply  of  water  or  in 
causing  the  supply  to  be  unavailing,  owing  to  the  absence  or  non-repair  of 
some  necessary  appliance.  This  duty  is  governmental  in  its  character, 
not  undertaken  for  the  benefit  of  the  municipality,  and  cannot  be  p^formed 
without  exercising  quasi  judicial  or  legislative  functions  out  of  the  wrongful 
or  negligent  exercise  of  which  it  is  universally  conceded  no  liability,  to  a 
civil  action  can  arise:  Mendel  v.  Wheeling,  28  Va.  233;  67  Am.  Rep.  664; 
Black  V.  Columbia,  19  S.  a  412;  46  Am.  Rep.  785;  Robinson  t.  dtyqfBeane- 
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friOif  87  Ib<L  334;  44  Am.  Rep.  770.  If,  howerer,  through  the  nagleot  of  aa 
offioer  haTing  oontrol  of  the  water-supply  sTstem,  other  injnrtet  reinlt,  of  a 
private  natara^  the  aathoritiea  do  not  agree  aa  to  whether  a  oity  ie  aoawer-  - 
able  therefor  or  not.  Thus  in  New  Hampshire^  where  a  horee  waa  fright- 
ened by  a  stream  of  water  thrown  from  a  hydrant  which  waa  being  tested  by 
firemen,  and  an  action  waa  afterwards  commenced  to  recorer  compeosatioa 
for  injuries  received,  and  the  claim  was  made  that  the  persons  in  charge  of 
the  hydrant  had  been  guilty  of  negligence  which  was  the  proximate  cause  of 
the  injury  to  plaintiff,  the  right  to  recover  was  denied,  partly  npoo  the  ground 
that  the  officers  in  chairge  of  the  hydrant  "  were  public  officers,  amenable  to 
law  for  their  conduct,  and  not  under  control  and  direction  of  the  city,*' 
and  partly  npon  the  ground  that  they  were  in  the  discharge  d  a  public 
duty  'rom  which  the  city  received  no  advantage.  Upon  this  latter  topic 
the  court  said:  **  It  ia  claimed  by  the  plaintiff  that  the  act  empowering  the 
city  to  introduoewater  conferred  special  privileges  on  the  defendants  and 
their  inhabitauts,  and  is  one  from  which  the  city,  in  its  corporate  character 
receives  special  benefits  in  the  way  of  rents  and  tolls  for  the  use  of  the  water, 
and  thereby  the  duty  is  imposed  of  protecting  individuals  from  injury  arii* 
ing  from  a  negligent  use  of  the  privileges  so  conferred.  Conceding  this  to 
l>e  ao,  it  doea  not  appear  that  the  doctrine  has  any  application  to  this  case. 
The  act  from  which  the  iujury  arose  was  the  use  of  a  hydrant  with  hoee  at- 
tached, constructed  for  use  in  extinguishing  fires,  and  under  the  control  of 
the  fire  department,  an  independent  branch  of  the  city  government.  No 
toll,  or  rent,  or  special  advantage  acornea  to  the  defendanta  in  their  corpo- 
rate capacity  for  the  use  of  the  hydrants  for  snch  purposes,  but  a  tax  is  laid 
for  supporting  the  use.  For  the  use  of  the  water  by  individnala,  for  domestic 
and  other  pnrpoaes,  an  annual  rent  is  paid  or  may  be  exacted.  The  nse  of  the 
water  from  tiie  hydrants  is  a  public  nse,  enjoyed  in  common  by  the  people, 
and  from  which  the  city  in  ita  corporate  capacity  receives  no  special  advan- 
tage; and  in  the  absence  of  a  statute  giving  the  action,  the  defendanta 
cannot  be  made  liable  for  any  neglect  of  duty  in  respect  to  snch  public  nse  ": 
Ed'jerlff  V.  Concord,  62  N.  H.  8;  13  Am.  St.  Rep.  fi33.  Perhaps,  however,  the 
weight  of  authority  with  respect  to  the  liability  of  a  city  for  negligence  of 
its  water  commissioners,  or  other  officers  or  agents  intrusted  with  the  duty 
of  planning  and  keeping  in  repair  a  system  of  water,  is  affirmed  and  enforced 
under  substantially  the  same  circumstauces  as  ia  the  liability  for  negligence 
in  performing  the  duty  of  keeping  safe  in  oondition  the  public  streets,  and 
therefore  whoaoever  is  injured  in  person  or  property  by  negligence  in  main- 
taining or  operating  such  works,  or  in  the  nse  of  water  therefrom,  or  for 
negligence  or  want  of  skill  in  their  construction  or  operation,  may  recover  of 
the  city  for  such  injuries,  unless  they  merely  arise  from  negligence  in  rela- 
tiou  to  the  public  duty  of  furnishing  water  to  extinguish  fires.  Hence  an 
action  may  be  maintained  when  injury  has  resulted  from  negligence  of  the 
water  commissioners,  whereby  a  public  highway  was  made  unsafe:  Atdriekw, 
Ti'ii'p,  11  R.  I.  141;  23  Am.  Rep.  434;  Hand  v.  Brooklme,  126  Mass.  324;  or 
lanil  waa  flooded  by  a  dam  breaking,  through  want  of  akill  in  its  conatmc- 
tion:  Bailey  v.  Mayor  of  New  York,  3  Hill,  631;  38  Am.  Dec  669;  or  work- 
men were  injured  by  negligently  omitting  precautions  for  their  safety: 
Connolly  .v.  WaUkam,  Masa.,  May  10,  1892;  81  N.  B.  Rep.  802.  In  a  ease  in 
which  a  city  was  sued  to  recover  lor  damages  ariaing  from  the  death  of  plain- 
tiff*a  inteatate  from  drinking  impure  and  nnhealthfnl  water  from  a  pnblie 
well  belonging  to  the  defendant,  and  in  which  ita  liability  was  denied  on  the 
(rround  that  it  had  not  been  gnilty  of  negligence,  the  court  assumed  that  had 
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M0^{g«int»«]ibM;  IkbHttytoreBpond  iip^hMnagei  mlghihaTd  ivtatted,  «i^ 
ing  **TIm  Mf  WM'NOt  ma  inaurar  of  the  qualttf  •f  the  water,  and  bound  iiii« 
der  all  etrBOinitanoe*  to  keep  ii  pare  and  wltoleeome.  This  is  not  claimed. 
It  owned  tbie  well  aeit  owned  ita  other  properly  kept  for  public  nee,  Mich  ae 
atreeta^  P«rk%  and  pabHo  bniidinga;  and  it  owed  the  dnty  of  reaeonabla  dtli- 
genoe  to  care  for  it  ao  it  winboaod  to  oare  for  each  other  property  ":  Daiuh 
kerr.  Cii^  n/ Btootlfn,  119^9.  7.  200. 

A>(iM  IkparimmL  — Mnnieipal  eorporationi  avw  nenallj  required  by  Ihoir 
ehartera  or  by  general  law,  and  aometliBea  by  both,  to  have  a  police  depart* 
BDcnt^  andi  by  ita-aMl  to  promota  pnblio  health  and  morala,  to  better  provide 
lor  peraoaal  aeonrity  and  the  preeervation  of  rights  of  property,  and  to  sap- 
preea  ertae  by  watohfnlnesa-  wmd  akill,  both  by  prerenting  its  ooonniesiaii 
and  by  apprehending  and  pnniabing  tboae  who  commit  it  All  theae  dntiee 
are  eleorly  of  a  pnbUo  ehnraetaiv  and  ao  f ar  as  wo  are  awtare,  no  city  haa  evor 
been  held  onawerafalo  lor  any  wrong  or  negligence  on  the  part  of  the  officers 
to  whom,  their  perforauuioa  ia  deputed*  The  city  is*  not  liable  for  injunei 
anfTored  from  the  inadeqnaey  of  ita  police  force,  whether  resulting  from  its 
not  calling  into  ita  aerrioe  a  anlBcmnt  number  of  moa^  or  from  the  negligence 
or  inattention  ol  tboae  whom  it  engages  in  each  aer rices:  Hannon  v.  Affnew, 
M  N.  T.  488;  Deumif  r.  Jhhirii,  15  Mich.  307;  OdeUr,  Schroedtr,  68  111.  368; 
Fratktr  r^  Lexington^  13  K  Mon.  659;  66' Am.  Deo;  686;  Worky  r.  Columbia^ 
88  MoL  106;  LafayeCU  t.  Tknbmiabt,  88  Ind.  380.  Hor  is  a  municipality 
anawerable  for  any  wantonaeos^  reckleaeneas,  or  other  wrong  committed  by 
a  paliceman  while  in  the  dischargo  of  his  dnty.  He  is  regarded  as  an  ageut 
or  serrant  of  the  law,  or  of  the  state,  rather  than  of  the  city,  and  hence  it  is 
not  responsible  for  his  acta.  **  Police-officers  can  is  no  sense  be  regarded 
as  agents  or  sorrantB  of  the  city.  Their  duties  are  of  a  public  nature. 
Their  appointment  ia  derolTcd  on  cities  and  towns  by  the  legislature  as  a 
oonronient  mode  of  exercising  a  function  of  government;  but  this  does  not 
render  them  liable  for  their  unlawful  or  negligent  act^  The  detection  and 
arrest  of  offenders,  the  preservation  of  the  public  peace,  the  enforcement  of 
the  laws,  and  other  similar  powers  and  dntiee  with  which  police-officers  and 
constables  are  intmsted,  are  derived  from  the  law,  and  not  from  the  city  or 
town  under  which  they  hold  their  appointment.  For  the  mode  in  which 
they  exercise  their  powers  and  dutiea,  the  city  or  town  cannot  be  held  Iia> 
ble":  BuUriek  v.  Lowell,  1  Allen,  172;  79  Am.  Dec.  721;  Burch  v.  nard* 
wicie,  30  Gratt  24;  82  Am.  Rep.  640;  Calwell  v.  OUy  qf  Boone,  61  Iowa,  687; 
83  Am.  Rep.  154;  BowdUdiY.  Boeton,  101  U.  S.  16;  Atwaterv,  Baltimore,  81 
Md.  462;  EUioU  v.  Philad^ilphia,  76  Pa.  St.  347;  15  Am.  Rep.  591;  Noi-ru- 
toieny.  FitwpcUrtek,  94  Pa.  St  121;  39  Am.  Rep.  771;  Campbell  v.  Monigomeiy, 
63  Ala.  627;  25  Am.  Rep.  656;  Peter9  v.  Lindsborg,  40  Kan.  654.  Tlierefore, 
a  city  is  not  liable  for  the  use  of  excessive  force  by  its  policemen,  or  for  their 
assault  or  battery  upon,  or  shooting,  or  other  abuse  of,  a  prisoner  or  other 
person:  BtiUriekr,  LoweU,  1  Allen,  172;  79  Aul  Dec.  721;  CalteeU  v.  Otty  of 
Boone,  61  Iowa,  687;  83  Am.  Rep.  154;  MoffiU  v.  A^tfvtile,  103  N.  G.  237;  14 
Am.  St  Rep.  810;  Whitjield  v.  PaHa,  84  Tex.  431;  81  Am.  St  Rep.;  nor  for 
their  unlawful  seizure  of  property,  whereby,  or  through  their  negligence,  it 
is  lost  or  misappropriated:  EllhUr,  CHy  of  Philadelphia,  76  Pa.  St  547;  15 
Am.  Rep.  591;  Fox  v.  Northern  Liberties,  3  Watts  ft  S.  103;  Dartfan  v.  Mayor 
HfMobOe,  31  Ala.  469;  70  Am.  Dea  506;  Stewart  v.  CUy  qf  New  OrUam,  9 
La.  Ann.  461:  61  Am.  Dec.  218.  Nor  is  it  material  that  the  policeman  for 
whose  wrongful  act  compensation  U  songht  wa^  acting  under  a  municipal  or* 
4'innnce,  and  in  an  attempt  to  enforce  its  provisions,  or  to  apprehend  one 
AM.  St.  Rap..  Vol.  XXX— '26 
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ftooasad  of  Tiolafeing  them.  *'  The  anthori^  to  enact  by-lawi  is  delegated  to 
the  oity  by  the  sovereiga  power,  and  the  ezercUe  of  the  anthority  giret  to 
8Qoh  enactments  the  same  foroe  and  e£Feot  as  if  they  had  been  passed  directly 
by  the  legiaiatare.  They  are  pnblio  laws  of  a  local  and  limited  operation* 
designed  to  secare  good  order  and  to  proride  for  the  welfare  and  comfort  of 
the  inhabitants.  In  their  enforcement,  therefore,  police-officers  act  in  their 
public  capacity,  and  not  as  agents  or  seryants  of  the  city  **:  BuUrick  v.  Lauh 
eU,  I  Allen,  172;  79  Am.  Deo.  721;  Caltpea  t.  CUy  of  Boone,  61  Iowa,  €87; 
33  Am.  Rep.  154;  MoffiU  ▼.  AthemUe,  103  N.  C.  237;  U  Am.  St.  Rep.  810. 

A  CUp  Jail  or  Othrr  Priton  is  nsnally  in  charge  of  policemen,  and  in  pro- 
viding and  keeping  it  in  repair  a  municipality  manifestly  exercises  duties 
of  the  same  pnblio  character  as  when  it  provides  a  police  department  If 
any  policeman  or  officer  shonld  be  guilty  of  mistreatment  of  a  prisoner,  the 
city  must  be  exonerated  from  liability,  under  the  authorities  already  cited 
granting  it  immunity  from  liability  for  acts  of  policemen.*  So  in  providing 
a  prison  and  keeping  it  in  repair,  and  furnishing  supplies  for  its  inmates,  it 
exercises  discretionary  gorernmental  functions,  and  is  therefore  not  an- 
swerable to  one  who  is  injured  in  health  or  otherwise  by  the  condition  of  the 
prison  or  the  failure  to  furnish  proper  supplies  to  the  persons  confined 
therein:  Le  Ckf  v.  Conoorcfto,  41  Kan.  323;  13  Am.  St.  Rep.  285;  MofftU  v. 
A$heme,  103  N.  C.  237;  14  Am.  St  Hep.  810;  Qovemm'  v.  Clark  Co,,  19  Ga.  97. 

In  the  Maintaining  qf  Ahnahotuea,  BospUals,  and  Workfiouses,  and  in  provid- 
ing for  the  welfare  and  support  of  indigent  persons,  and  for  the  advancement 
of  public  health,  municipalities  also  exercise  discretionary  governmental  func- 
tions, and  are  therefore  not  answerable  in  a  civil  action  for  their  negligence, 
nor  for  that  of  their  officer  or  agents.  Hence  there  can  be  no  recovery  against 
a  city  on  the  ground  that  its  health-officers  negligently  exposed  plaintiff  to 
a  contagious  disease:  Ogg  r.  CUy  qf  Lawting,  35  Iowa,  495;  14  Am.  Rep.  499; 
Brown  v.  VinaJhaven,  65  Me.  402;  20  Am.  Rep.  709;  or  after  cleaning  a 
vanlt  on  private  premises,  left  it  open,  in  consequence  of  which  plaintiff, 
without  fault  on  his  part  fell  into  it  and  was  injured:  Bryant  v.  8l  Paul, 
33  Minn.  289;  53  Am.  Rep.  31;  or  without  authority  took  possession  of  a 
dwelling-house,  to  the  exclusion  of  its  owner,  and  used  it  as  a  hospital:  Spring^ 
V.  Hyde  Park,  137  Mass.  554;  50  Am.  Rep.  334;  Lynde  v.  Rockland,  66  Me. 
309,  314.  A  municipality,  not  guilty  of  negligence  in  selecting  a  physician  or 
surgeon  for  the  poor,  or  for  the  inmates  of  a  hospital  or  other  public  institu- 
don,  is  not  answerable  to  one  injured  by  his  negligent  or  unskillful  treatment: 
Summers  v.  Board  qf  Comm'n,  103  Ind.  262;  53  Am.  Rep.  512;  Sherbourfie 
T.  Yttba  Co.,  21  Cal.  113;  81  Am.  Dec.  151.  And,  generally,  for  any  wrong- 
ful act  or  neglect  of  an  officer  or  employee  in  any  city  hospital,  almshouse, 
or  other  charitable  institution,  there  can  be  no  recovery  except  against  hinv 
personally:  MulcaimM  v.  Janesville,  67  Wis.  24;  Richmond  v.  Long,  17  Gratt. 
375;  04  Am.  Dec  461;  Murtaugh  v.  8L  Louis,  44  Mo.  479,  481;  Heriot't^ 
HoepUal  v.  Roas,  12  Clark  ft  F.  607;  McDonald  v.  Masaachusetta  General  Hoe- 
pUal,  120  Mass.  432;  21  Am.  Rep.  529;  Benton  v.  City  HospUal,  140  Mass.  13; 
54  Am.  Rep.  436;  Perry  v.  Houae  of  Rtfuge,  63  Md.  20;  52  Am.  Rep.  495; 
MaxmUian  v.  New  York,  62  N.  Y.  160;  20  Am.  Rep.  468;  HiUght  ▼.  Neva 
Torkf  24  Fed.  Rep.  03;  Owran  ▼.  Boaton,  151  Masa  505;  21  Am  St  Rep. 
466. 

If  a  OUy  ha*  Property,  or  JBngagea  in  an  UndertaHng  the  Object  qf  Which  m 
Projil  to  i  tself.  its  liability  with  respect  to  such  property  or  business  is  the  same 
a?  if  it  were  a  private  corporation:  Bailey  v.  Mayor,  3  Hill,  531;  38  Am.  Dec. 
669;  Clark  r.  MancheJtter.  62  N.  H.  577.     Hence  if  it  rents  a  building  or  some 
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portioo  thereof,  it  becomat  answerable  for  negligenoo  in  respect  to  the  bsil^ 
tng  and  its  apporteaanoeii  and  the  streets  and  approaohes  thereto,  to  the  saM 
extent  as  the  owner  of  other  property  used  for  prirate  purposes:  VTordem  ▼• 
New  Be^wd,  131  Mass.  28;  41  Am.  Rep.  186;  Magor  ^  Saoannah  v.  CW» 
iau,  38  Oa.  334;  116  Aul  Deo.  398.  If  it  owns  water-works,  and  andartaks» 
to  snpply  an  inhabitant  with  water  for  some  specified  purpose,  and  nncoven 
a  pipo  by  which  he  receives  raoh  water,  so  that  it  is  frozen  and  his  snppljf 
oat  cO,  the  city  is  answerable  im  damages:  Siodk  ▼.  BMtou^  149  Mass.  418^ 
14  Am.  8t  Rep.  430;  thoagh,  in  ona  state  at  leasts  such  damage  is  Itmitod 
to  the  amonot  paid  for  the  use  of  the  wator:  SmUk  ▼.  PfukuUlphia,  81  Pa.  BL, 
38;  22  Am.  Rep.  731. 

WharveM,  Pier;  cte.,  NtgU^tmoe  te  Mamgemaa  ^.  —  A  idty  owning  or  as 
possession  of  a  wharf  or  pier,  for  the  iiso  of  which  it  is  anthoriied  to  colloc^ 
and  does  collect,  tolls,  is  charged  with  the  dnty  of  keeping  it  in  proper  wmk 
safe  condition  and  repair  in  its  capaoitj  of  owner  and  manager  of  privat* 
property,  and  is  answerable  to  any  one  injared  by  its  failure  to  perform  sadb 
dnty,  in  all  eases  in  which  its  non-performance  la  attributable  to  negli* 
gence:  PUUHmrgk  ▼.  Qrler.  22  Pa.  St.  64;  60  Am.  Deo.  66;  ShinUe  v.  CMa^ 
ion,  1  Bush,  617;  FemUmon  r.  New  Orleatu,  20  La.  Ann.  124;  AUeghenpw^ 
OampbeO.  107  Pa.  St.  630;  62  Am.  Rep.  478;  CHg  t^  Ptierdmrg  ▼.  AfffU- 
garth,  28  Gratt  321 ;  26  Am.  Rep.  867;  Mensphk  v.  KimbnmgK  12  Heisk.  188L 

In  Sonth  Carolina,  a  mnnieipality  was  anthorized  to  issne,  and  did  issns^ 
certain  certificates  of  stocky  each  of  which  contained  a  provision  "  that  tlw 
demand  evidenced  thereby  was  recorded  in  and  transferable  only  at  the  ofic« 
of  the  city  treasurer  by  appearance  in  person  or  by  attorney  according  to  Hbm 
rules  and  forms  instituted  for  that  purpose,"  and  it  was  held  that  the  munici- 
pality had,  in  effect,  entered  into  a  contract  with  persons  interested  in  tiM 
stock  that  the  same  should  not  be  illegally  transferred,  and  was  therefesw 
answerable  to  any  one  injured  through  its  violation  of  such  contract  by  kim- 
permitting  an  nnauthoriied  transfer  of  the  stock  to  be  made:  Cho^;nmam  ▼•. 
Charluiam,  28  S.  C.  373;  13  Am.  St  Rep.  681. 

Teti  qf  LiabilUy  ia,  Waa  the  Duty  Municipal  f  ~  The  negligence  or  omiv* 
sions  which  we  have  referred  to,  and  for  which  mualdpalities  have  beam 
held  answerable,  occurred  in  performing  or  failing  to  perform  some  dslg^ 
which  the  city  had  taken  upon  itself,  or  which  had  been  imposed  upon  il^ 
and  with  the  performance  of  which  it  became  charged  as  a  corporate  dutf^ 
rather  than  as  an  instrumentality  of  the  sovereign  power  acting  for  the  hrme 
fit  of  the  public.  We  confess  that  it  is  not  always  possible  to  detei  u J— 
from  the  decisions  when  a  municipality  is  acting  in  one  capacity,  ratbor 
than  in  the  other,  but  the  only  principle  npon  which  it  can  in  any  instanea 
be  held  answerable  is,  we  submit,  that  it  has,  by  iu  voluntary  act|  in  ac- 
cepting its  charter,  or  by  some  general  law,  become  answerable  for  the  pe^ 
formanoe  of  some  duty,  and  that  from  its  proper  performance  it  cnnaet 
escape  on  the  ground  that,  by  its  own  act^  or  by  the  law,  such  perfonnanec 
has  been  delegated  to  some  ofllcer  or  agent.  If  a  duty  is  not  a  duty  of  thm 
municipality,  but  merely  of  some  of  its  officers,  then  no  liability  can  attadi 
against  it.  Thus  if  a  d^  surveyor  ia  called  npon  to  make  a  anrvey  for  m- 
private  proprietor,  and  to  establish  the  boundary  line  of  his  lot^  the  offiesi^ 
though  the  charter  of  the  city  may  give  him  authority  to  act,  does  not  act  far 
it,  nor  in  the  discharge  of  a  corporate  duty,  and  it  cannot  be  held  liable  far 
damages  resulting  from  his  error  or  want  of  akill:  Akom  t.  Philadelpkia,  4A 
Pa.  St.  348.  If,  on  the  other  hand,  the  officer  from  whose  negligence  injuy 
has  resulted  waa  acting  in  the  discharge  d  a  oorporate  duty,  aa  distingnishsl 
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tram  »  disorationacjF  gmronmsaiial  «httyk  the  <nkf  m  Imlik.  lliis  is  aa  es- 
•antiid  test:  The  imA  tiwt  tt|«  ofioar  ww-  notiaf^poiirtMb  by  tfw  muital^ 
paUtyv  or  cannot  b»  diMfamrged  or  ooatrolUd  by  it,  it*  often  •psken  «f  u 
mttterial;*  bni'  if  msterial,  it  m  toimly  batauM  itiinay  aid  in  dvttaointiig 
'w^iother  omoirthA duty-ima «  eofpamtv oumf  bvfc il  it>b« nwiMded  to b&of 
the  l«tt«v  aharacter,  the  lialiilxtjp  of  tlia»eit3F'it  gouvaUyonforciad,  thoo^  it 
has  not  appoiBted  and  oannot  control  him.  Thna^in'an  action  agaimt  tha 
city  of  New  York  to  reoorer  for  damagea  sDflbred  fromtiio  nnsafo  oanditioB 
of  a  public  atreet,  it  naiatod  reooTary^  on  tba  gronnd  that  tha  mjnry  cam* 
pVainad'of  anaa  *  fraia  ^&  Dagtigenaa  of  tha  oomviMonora  of*  pab]io>  parilai 
To  this  defense  the  ooart  responded,  that,  conceding  tho  duty  to  faa«a  bean 
devolved  upon-  tbeae  commiKioBorB^  it  waratUl  a  municipal  dsty;  thact  "tha 
city  must  aot  throufeh  its  officera  and  agentt,  and  it.  ia  for  the  lagiaJatmoto 
dbtermina  what  powem  and  da^iaa  ahadl  ba*  d^^olrad  upon  tharn*  It  raattaa 
not*  haw  indepandaatiy '  they  may  act;  nor'  how  'tbay  arcr  ofaooaft.  If'  tli^y  ara 
prorided  by  law  and  aathomod  to^  diaohargo  s-oa»porata'do^wiuoh  aaata 
upaa  tha  mnnioipadi^,  then  in  the  diaoharga  of  that  dnty  thay  repnaant  tha 
municipality,  and  it  may  ba'cfaai^eablo  withthair  miafaasanoe  ornon-fbaaanoa. 
Tile  exdnaiva  oontrol  of  tha  atraeta  may  byhw  ba  oonftdad  to  the  mirror  or  tha 
atreet  oommMoner,  free  from  t^- control  of 'tha^eommon  oonnail^  and^yattha 
cara  of  the  streets- would  remain  a  municipal  duty,  dfiaaifargad  by  thcoffioars 
designated  for  and  in  behalf  of  thadty  ":  Mrff$U  v.  New  York,  90  N.  Y.  264, 
273;  48  Am.  Rep.  622.  In  another  case  in  tba  aamaataite,  tha  dafanaa waa, 
that  the  dangerous  condition  of  the  etreat  from  which  plaintiff  suffered  injury 
waa  due  to  tha  aot  of  the  board  of  water  oommisafonara  of  the  city,  oioatad  by 
a  spectai  statute  defining  their  dutiaa.  In*  overruling  thb'dafanaa^  thaeonrt 
of  appeals  said:  "  The  board  exists  solely  for  the  benefit  of  tha  cityi  It  can 
own  iio  property,  and  do  no  act  that  has  not  referanoa  to  the  wall>being  of 
the  city.  It  ia  given  the  power  to  pnrohaaaand  acquire  land,  bat'  the  title, 
when'  acquired,  reats  in  the  city.  For  ita  ooatracta  tha  city  ia  liable,  and 
juilgineuts  recovered  against  it  are'  judgmanta  against  the  city.  Whan  tba 
water  rente  collected  by  it  are  mora  than^aufllciontto  moatits  axpanse%  the 
smiles  must  go  to  the  benefit  of  tha  cityi  It  ia  denominated  tha  'board  of 
water  commiaaionera  of  tha  city  of  Yonkara.'  It  ia  not  an  independent  body 
acting  for  itself  but  ia  a  department  of  tba  city,  and  one  of  the  inatrumanta 
of  the  municipal  gorerninant.  Being  «n«Ak,  when  aagsged  in  digging  tha 
trench  for  tha  purpoaa  of  Uying  watar«>pTpe  in  Yonkara  A'venna,  it  waa  an^ 
gaged  in  tha  diacharga  of  a  municipal  dutyj  and  it  waa  obligatory  upon  it, 
in  so  doing,  tb  ao  protect  and  guard  tha  work  that  it  ahonld  not  endanger 
persons  using  the  street,  and  if  that  waa  impDaaibla^  with  a  dna  and  diligent 
prosecutioB  of  the  work,  the  atraet  ahonld^  by  BUttaA>lo  barrier,  have  been 
closed  against  the  public.  For  its  failure  ao  to  do,  and  for  injuriaa  resulting 
ftom*8ttch  failure,  the  defendant  ia  liable":  P^UmgiUr,  Tofia%  116  N.  Y. 
688;  '16  Am.  St  Rep.  442.  Tha  leading  oaae  upon  thia  aubfeot  ia  i^miei  r. 
Dhfnei  of  Cotum^,  91  IT.  9. 540.  llio^aaation  tfaora  inrolyad  waa^  whether 
the  plaintiff  could  recover  for  injnriaa  reanlting  "in  conaeqnenaa  of  the  de- 
fective condition  of  one  of  the  alraetfe  of  the  oitf  of'  Waahington.**  Tha 
atatute  creating  tha  defendant  a  mmrierpal  corporation,  after  givivg-lt  power 
to  sue  and  be  sued,  and  to  exersiae  all  other  powera  of  a  municipal  eorporap 
ti6n  not  inconaistent  with  the  Ikwa  and  constitution  of  the  United  Statea, 
and  the  proriaiona  of  ttie  atatnta  antliorised  tfae'Preaident^  with  the  eonaent 
of-  the  Gfonata,  to  appoint  a  board  of  publio  worko,  who  ahonld  haye  entire 
aontrol'  of  and  make  all  needRil  reguMibBa  winefa  ahonld'  bo  aaaaaaaay  for 


Digitized  by  LjOOQIC 


May,  1892.]     QoDisi^iU)  v.  Inhabitants  of  HAAPgnuBLU   .AtJi 

keeping  id  jrepair  the  ■treeti,aTeniie9i  allejfi  and  Mweai  of  the  mtj*  AfUr 
affirming  that  the  dnty  of  keeping  the  atredta  in  nepair  was  MsentialJiy  a 
mnnicipal  duty,  and  that  ite  negligent  perforinanoe  nanaUy  raaulted  in  mn- 
nicipal  liability,  the  supreme  oourt  of  the  United  States  prooeeded  to  oon* 
aider  whether  or  not  the  fact  that  the  duty  waa  by  a  «tatttte  intruitad  Xo 
a  hoard  of  pulUio  worka.exonarated  iha^munioipaliliy  frovi  negUgfaaoe  iaita 
performance.  **  A  municipal  corporation, "aaid  that  conrt»  "jaiyriust  thrOHgb 
ita  mayor,  ih tough  ita  .common  council,  or  its  legialative  department,  bj 
whatever  name  called,  ita  superintendent  of  atreeti^  oommiaaionar  of  hjygh* 
ways,  or  board  of  public  works,  provided  the  aot  is  within  the  prorinoe 
eomiuitted  to  its  charge.  Nor  can  i^  in  principle,  he  of  the  slightest  ooaae* 
quence  by  what  means  these  several  officers  are  .placed  in  their  pasition, — 
whether  they  are  elected  bjr  the  people  of  the  mnnicipality,  or  appointed  hj 
the  President  or  a  goYernor.  The  people  ara  the  reoo^ized  sonsee  .of  all 
autiiority,  state  and  municipal,  and  to  this  authority  it  most  coma  at  iast^ 
whether  iiiimeiliately  or  by  a  circuitous  ppooess." 

Tortt,  OeneraUy,  —  We  have  heretofore  considered  the  liability  of  junidoi* 
pal  corporationa  for  negligence  in  the  performance  or  non^periormani^a^of 
some  corporate  duty.  We  now  wish  to  treat  of  their  liability  for  tocts  af  a 
more  active  and  inteutional  character,  fiomotimea  doobt  has  beeo  expressed 
couocriiing  the  liability  of  municipal  corporations  for  tortSi  but  if  aay  doubt 
upon  this  subject  ever  existed,  its  existence  has  long  since  .ceased:  AtUbony 
V.  MiaUkiiUa  (if  Adam9,  1  Met.  2M',  SewoUl  v.  St.  Paul,  20  iiinn.  jai; 
AUen  V.  Decatur,  23  lU.  332;  76  Am.  Dec.  ft92:  Wilde  v.  New  Orleame,  .12 
La.  Ann.  16;  Hunt  v.  BoonvilU^  66  Mo.  620;  27  Am.  Bap.  209;  Skeidm  r. 
Kalamcaoo,  24  Mich.  3S3;  As/Uey  v.  Fori  Huron,  36  Mioh.  296;  24  Am.  JUp. 
552;  Thayer  v.  CUy  qf  Bottoiu  19  Pink.  .511;  31  Am.  Dec.  i&7.  Wheaaver 
liability  exista,  it  must  necessarily  be  Xor  the  act  of  an  officer  .or' ageotr  (for 
except  through  officers  or  agents,  a  municipality  cannot. aot  .at  alL  laan 
action  against  a  city  for  a  tort.it  may  defend  with  snooass,  —  1.  By  showing 
that  the  aot  complained  of  was  as  to.it  uUtu  viree,  and  therefore,  in  ooatam- 
plation  of  law,  could  not  have  beea.itsaot;  and  2.  By  proving  that  the  offiaar 
or  other  person  hy  whom  it  was  dona  was  not,  ia .doing  k^  .tba  i^entol  the 
city. 

Torte,  Ultra  Vires,  —The  defense  of  ultra  wiree  exists  when  rtbe  act  oonw 
plaiued  of  as  wrongful  was  wholly  iieyond  the  powers  .of  the  oorponUion^  or 
in. other  words,  when  it  was  not  possible  ior  the  oorporation,' under  anytisir- 
cumatance,  to  have  authorized  the  doing  of  the  aot.  Ibns  if  a  city,  baring 
no  power  to  enacts  nnder  any  circumataneOi  a  valid  ordinance  .giving  ^^mxk 
a  niouopdy  of  the  slanghtesing  of  animals,  attempts  to  enast  suoh  ovdinaase, 
and  its  officers  undertake  to  enforce  it,  ]io  municipal  liability  oaa  •eault: 
CUy  qf  Chicago  ▼.  Turner,  80  Dl.  420.  A  law  <whloh  is  void  beiMiass  it^sen- 
flicts  with  the  constitution  of  the  ataite,  and  a  mnnicipal  ordinance  whiob  is 
void  becanse  the  laws  of  the  state  do  not  peraiit  tbs  nuaioipal  aathositias 
to  enact  and  anf  otce  it,  stand  upon  the  'same  ground,  and  any  aot  'dane  in 
the  atten^pted  enforeement'of  either  ie  uUra  viree,  and  the  only  liahili|y  iia- 
suiting  ia  against  the.pecsons  .who  did  or  attemptad .  to  da  it:  ift^for.qf.Afhemy 
r,  CunUff,  2  N.  Y.  166;  Worley  y.  leJtabUanU  (fCohtmbia,  88  Mo.  106;  iBtmm 
V.  CUy  qf  Cmpe  Girardeau,  90  Ma  377;  69  Am.  Bep.  28;  Ougfkr  w.  Jtoekeetett  ^2 
Wend.  166;  Lemon  r.  Newton,  134  Mass.  476;  Trammeilm..Mueeell9Uk,  3«ifWriL 
105;  36  Am.  lisp.  .1.  Uence  .where  tba  eomsMm  cooaoU  af  aroit|r,  by  its  mate, 
directed  that  a  dam  be  orected'on  tbs  land  af  aprivatacttrzen  for;the  parpase 
of  flooding  it,  and  Uiei-eby  ulMtiug  an  alleged  anisauoe, -autl  such  daw  was 
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ordingly  bailt,  it  waa  held  that  tho  manicipality  waa  not  liable  (or  the 
•onseqiiont  dama^ea  to  the  owner  of  the  land,  because  '*  the  acts  done  hay- 
ing been  beyond  the  authority  and  power  of  the  eity  to  do,  the  city  cnunot 
Ibe  held  answerable  in  damages  for  that  which  was  done  under  the  supposed 
nnthority  of  illegal  and  Toid  rotes  ":  Cavanagh  r.  Boston^  139  Mass.  426;  62 
Am.  Rep.  716;  SeeU  r.  Deering,  79  Me.  343;  1  Am.  St.  Rep.  314.  If  the 
cflicers  or  employees  of  a  manicipality,  whether  pursuant  to  a  rote  of  .its 
oiHnmon  council  or  not,  engage  in  an  act  which  the  latter  had  no  power  to 
Mithoriie,  they  are  not»  while  so  engaged,  the  representatives  of  the  munioi- 
fality,  and  it  is  therefore  not  liable  for  their  negligence  or  misoonduot. 
Therefore,  if  the  fire  department  is  directed  to  participate  in  a  celebration 
when  there  is  no  authority  to  so  direct  it,  or  a  rote  to  raise  a  committee  to 
celebrate  a  holiday  is  so  taken  as  to  be  yoid,  no  municipal  liability  can  result 
from  the  misconduct  or  negligence  of  persons  acting  under  the  void  order  of 
the  city  council:  Smith  r,  CUy  qf  Rochester,  76  N.  Y.  606;  Morrimm  r.  Oitg 
^  Lawrence,  98  Mass.  219.  Where  an  act,  because  it  is  ultra  vires,  cannot 
hm  authorized  in  advance  of  the  doing  of  it,  it  is  impossible  to  ratify  it,  and 
therefore  the  liability  of  a  city  cannot  be  sustained  for  injuries  growing  out 
li  such  act  by  showing  that  it  was  ratified  subsequently  to  its  commission: 
Ham  v.  Baltimore^  30  Md.  218.  There  are  a  few  cases  apparently  in  conflict 
with  the  principles  we  have  stated.  Thus  municipalities  undertaking,  by  the 
vseolutions  of  their  common  councils,  to  authorize  the  placing  and  keeping  of 
distmctions  or  dangerous  objects  in  a  public  street  have  been  held  liable  for 
tetulting damages:  Cohenr.  MayarofNew  Tork,  113 N.  Y.  632:  10  Am.  St  Rep. 
106;  Stanley  v.  Dav^nport^  54  Iowa,  463;  37  Am.  Rep.  216.  But  these  decisions 
«re  defensible  on  the  ground  that  it  was  the  duty  of  the  municipality  to  keep 
the  streets  in  a  safe  condition,  and  it  was  equally  answerable  for  their  con- 
ation after  notice  thereof,  whether  it  attempted  to  license  their  obstruction 
«r  not.  A  case  decided  in  Georgia  we  are  unable  to  reconcile  with  the  other 
smthorities  upon  this  subject.  It  was  an  action  against  a  city,  the  complaint 
in  which  alleged  that  the  mayor  and  common  council  had  passed  a  resolution 
declaring  that  plaintifiEs  were  itinerant  and  non-resident  speculators  and 
teaders  within  the  meaning  of  a  certain  tax  ordinance  of  the  city,  and  had 
directed  the  clerk  of  the  city  council  to  issue  execution  to  collect  taxes 
«bimed  to  be  due  from  plaintiffs  as  such  non-residents,  and  that  the  purpose 
«f  such  resolution  was  to  protect  merchants  of  the  city  from  competition  in 
business,  and  that  execution  was  accordingly  issued  and  levied  upon  plain- 
-tilb'  property.  There  was  no  olaim  that  in  passing  the  resolution  the  com- 
mon council  were  acting  within  the  limits  of  any  authority  delegated  to 
tfMm,  and  yet  it  waa  held  that  the  complaint  stated  a  cause  of  action.  The 
•Bort;  however,  in  its  opinion,  did  not  consider  any  question  except  that  of 
ike  right  of  the  plaintiffs  "to  transact  business  in  Atlanta  without  any  hos- 
tile proceedings  against  them  founded  upon  the  mere  fact  of  non- residence  ": 
Qonld  V.  Atlanta,  60  Oa.  164. 

Unlatqful  Acta  Which  are  not  Ultra  Vires.  —  If  the  wrongful  act  in  ques. 
tfan  is  one  which  the  municipality  had  the  right  to  do  under  some  oircum- 
■la nuns  or  in  some  manner,  then  it  is  not  ultra  vires,  though  done  in  different 
^ronmatances  or  in  a  different  manner;  and  if  authorized  by  the  city,  a  recov- 
my  may  be  had  at  the  inatanoe  of  one  injured  thereby,  aa  where  a  road  is 
mithorized  to  be  oonstructed  in  a  particular  manner  and  out  of  designated 
materials,  but  it  la  constructed  in  a  different  mode  and  with  other  materials: 
P^kim  V.  Neufell,  26  HI.  320;  79  Am.  Dec.  378.  If  a  city  has  invade<l  the 
mghta  of  private  proprietors  by  a  trespass  upon  their  property  or  by  any 
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other  actionable  tort,  it  ia  not  always,  nor  usually,  a  sufficient  answer  to  say 
that  if  the  act  was  wrongful  and  unlawful,  then  the  city  was  not  authorized 
to  do  it,  and  it  ia  not  the  act  of  the  city.  If  such  were  the  case,  ninnioipal 
liahility  for  tori  could  not  exiit  If  a  municipality,  acting  by  its  coinmon 
•onnoil  or  other  goToming  body,  determines  to  do  an  act,  and  commits  the 
duty  of  doing  it  to  some  officer  or  agent,  and  the  sact  was  one  which  it  had 
power  to  authorise,  he  and  the  municipality  occupy  substantially  the  rela- 
tion of  principal  and  agent,  and  benoe  it  is  answerable  at  least  for  such  torts 
as  he  oommits  while  acting  in  good  faith,  in  the  exercise  of  the  power  confided 
to  him:  Soulard  t.  8L  LouU^  36  Mo.  646w  "  When  officers  of  a  town,  acting 
as  its  ageuts,  do  a  tortious  aet  with  an  honest  riew  to  obtain  for  the  public 
tome  lawful  benefit  or  advantage,  reason  and  justice  require  that  the  town 
in  its  corporate  capacity  should  be  liable  to  make  good  the  damage  sustained 
hy  an  individual  in  consequence  of  the  acts  thus  done.  The  contrary  doo- 
trine  would  be  injurious  to  the  person  damaged  and  to  the  agents  employed 
hy  the  town.  It  would  also  be  injurious  to  the  town,  by  paralyzing  the 
energies  of  such  agents  or  officers,  as  they  would  be  likely  to  refuse  to  act 
when  prompt  action  ia  important":  Hatoka  v,  Charlef/totU,  107  Mass.  417. 
Therefore  a  municipality  ia  liable  if  it  authorizes  its  selectmen  to  repair  a 
highway,  and  in  so  doing  they  enter  upon  prirate  property  without  the  con- 
sent of  the  owner,  and  take  away  stone  to  be  used  in  repairing  a  bridge: 
Hawks  V,  Oliarlemont,  107  Mass.  417;  or  if  a  warden  or  other  officer,  acting 
under  a  vote  of  the  burgesses  or  town  council  requiring  him  to  remove  an 
encroachment  from  a  public  highway,  causes  a  fence,  which  he  in  good  faith 
believed  to  be  tm  such  highway,  to  be  removed  therefrom,  when  it  was  not 
thereupon,  nor  was  it  an  encroachment:  Weed  v.  Oreemoieh,  45  Conn.  170; 
Woodcock  T.  CUy  cf  Cakua,  66  Me.  234;  Lff  r.  Sandy  HUk  40  N.  Y.  442; 
Sheldon  ▼.  Kalamaxoo,  24  Mich.  383.  And  whenever  a  city  directs  a  street 
to  be  opened,  or  other  public  work  to  be  done,  and  sends  a  force  to  do 
it,  and  in  so  doing  enters  upon  private  property,  without  first  acquiring  the 
right  to  do  so  by  proceedings  in  the  exercise  of  the  right  of  eminent  domain, 
or  by  some  other  appropriate  proceeding,  it  is  guilty  of  a  trespass  for  which 
it  must  respond  in  damages:  Uildreth  ▼.  Lowell,  1 1  Gray,  349;  Hickeraon  ▼. 
Mexko,  58  Mo.  61;  Soulard  v.  CUy  cf  St  Louis,  36  Mo.  546;  Allen  v.  Citi/  qf 
Decaiur,  23  111.  332;  76  Am.  Dec.  692;  SeweUr.  St.  Paul,  20  Minn.  511. 
The  result  of  the  authorities  upon  this  subject  was  thus  forcibly  stated  by 
Judge  Cooley:  "It  is  very  manifest  from  this  reference  to  authorities  that 
they  recognize  in  municipal  corporations  no  exemption  from  responsibility, 
where  the  injury  an  indiTidoal  haa  received  io  a  direct  injury  accomplished 
by  a  corporate  act  which  ia  in  tho  nature  of  a  trespass  upon  bim.  The  right 
of  an  individual  to  the  occupation  and  enjoyment  of  his  premises  is  exclu- 
sive, and  the  public  authorities  have  no  more  liberty  to  trespass  upon  it  than 
has  a  private  individual.  If  the  corporation  send  people  with  picks  and 
spades  to  cut  a  street  through  it  without  first  acquiring  the  right  of  way,  it 
is  liable  for  a  tort;  but  it  is  no  more  liable  under  such  circumstances  than  it 
fa  when  it  pours  upon  ita  land  a  flood  of  water  by  a  publie  sewer  so  con 
■tructed  that  the  flooding  must  be  a  necessary  result.  The  one  is  no  more 
snjnstifi  ible,  and  no  more  an  actionable  wrong,  than  the  other.  Each  is  a 
trespass,  and  in  each  instance  the  city  exceeds  its  lawful  jurisdiction  ":  Aah. 
ky  V.  Port  Huron,  35  Mich.  296;  24  Am.  Rep.  552;  Rhodes  v.  CUy  of  Cieve- 
land,  10  Ohio,  159;  36  Am.  Dec  82;  Ooodloe  v.  City  qfCincintuia,  4  Ohio,  500; 
St  Am.  Dec  764.  Hence  where  a  oity,  authorized  to  change  the  grade  of  a 
street  upon  certain  contingencies  only,  and  upon  making  oompeosation  to 
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any  lot-owner  damaged  thereby*  proceeds  to  change  the  grade,  and  to  gsado 
the  street  accordingly,  in  the  absence  of  such  a  contingency,  and  without  com* 
plying  with  the  requirements  of  the  law  or  compensating  the  owner,  he  may 
recover  damages  from  the  city  by  an  appropriate  action:  TtiuUes  qf  Dioee$6 
<jf  Iowa  T.  City  qf  iCnamoso,  76  Iowa,  j^8.  A  city,  acting  by  its  agents,  pur- 
chased certain  broken  rock«  and  entered  upon  the  land  where  it  was  lying 
and  remoTcd  il  The  Tender  of  the  citjr,  howevicr,  had  no  title  to  the  prop- 
erty, and  hence  an  action  was  brought  against  the  city  by  the  trne  owner  of 
the  rock.  It  was  argued  for  the  defendant  "  that  as  the  city  had  no  au- 
thority under  its  charter  to  commit  a  trespass,  or  to  order  the  commisslou  of 
a  trespass,  an  order  to  its  serrants  to  do  an  act  which,  when  .performed,  con- 
■titnted  a  trespass,  would  not  make  the  city  liable,  as  both  the  order  and 
the  act  would  be  ultra  viru.**  To  this  the  court  replied:  "This  argument 
fails  to  distinguish  between  the  doing  of  an  act  in  its  nature  unlawful  or 
prohibited,  and  the  doing  of  an  act  in  its  nature  lawful  and  authoricod  at  an 
unauthorised  place  or  in  an  unlawful  manner.  On  the  defendant's  theory, 
.municipal  corporations  could  never  be  held  liable  for  negligent  or  tortious 
acts  of  their  agents  and  lervants.  As  they  have  no  authority  to  do  wrong, 
and  cannot  anthoriie  their  officers  or  servants  to  do  wrong,  therefore 
it  is  argued  they  can  never  be  held  liable  for  injuries  inflicted  by  them. 
This  is  an  unwholesome  doctrine,  and  is  not  supported  either  by  reason  or 
authority":  Hunt  r.  BoatwOU,  65  Ma  620;  27  Am.  Rep.  299.  Another 
case  in  the  same  state  is  somewhat  more  extreme  in  character.  A  city  being 
authorized  to  purchase  a  pest-house,  its  physician  and  police  took  possession 
of  plain ti£f's  premises  without  authority,  and  used  them  for  the  purposes  of 
the  pest-house  for  the  period  of  two  months,  after  which  an  action  was 
brought  for  the  -trespass  involved  in  this  seizure  and  nse  of  the  property. 
The  defendant  contended  that  as  it  was  not  authorized  to  acquire  property 
for  use  as  a  pest-house  except  by  purchase,  its  occupancy  of  plaintiff's  prem- 
ises was  uUra  virna.  The  court  replied  that  as  the  property  was  taken  for  a 
purpose  sanctioned  by  the  charter,  and*  as  everything  was  done  in  accord- 
ance with  the  charter,  except  the  acquisition  of  the  title,  the  act  was  not 
uUi-a  viret  in  such  a  sense  as  excluded  munisipal  liability:  Dooley  v.  City  qf 
Kanmu,  82  Mo.  444;  62  Am.  Rep.  380;  Sheldon  ▼.  KalamoMoo,  24  Mich.  383. 
Wrongful  Acta  not  Authorized  by  the  Mumcvpality.  —In  all  the  cases  cited 
in  the  preceding  paragraph,  the  wrongful  acts  were  committed  under  such 
circumstances  as  showsd  them  to  have  been  authorized  orj'atified  by  the  city 
oooneil,  and  they  were  therefore,  to  all  intents  and  purposes,  the  acts  of  the 
eity,  done  in  good  faith  under  a  claim  of  rij^ht  We  are  now  to  consider  that 
class  of  oases  in  which  it  appears  that  the  wrongful  act  was  committed  by  an 
officer  of  the  city  acting  in  good  faith,  but  nevertheless  not  authorized  by 
law  to  do  what  he  did,  nor  authorised  by  the  city  itself,  unless  the. fact  that 
he  was  its  officer,  acting  in  good  faith,  may  be  treated  as  equivalent  to  such 
anthorisation.  If  the  common  council  deputes  the  performance  of  certain 
work  to  specified  persons,  whether  they  happen  to  be  officers  of  the  corpora- 
tion or  not,  and  those  persons  in  doing  such  work,  but  acting  in  good  faith, 
commit  a  trespass  upon  the  lands  of  a  private  proprietor,  they  may  still  be 
regarded  as  the  aj^ts  of  the  city.  And  it  is  responsible  for  the  trespass, 
though  it  did  notanthorize  the  particular  unlawful  act  in  controversy:  Plal-^ 
fgr  V.  Seynumr^  86  Ind.  323;  Canniffr,  San  JPranciaco,  67  Gal.  45;  Waldi-on  v. 
HaverhUl,  143  Mass.  582.  When  an  officer  of  a  mnnici polity  has  no  other 
authority  than  that  intrusted  to  him  by  law,  and  he  acts  beyond  that  author* 
ity,  and  commits  a  tort,  whereby  a  citizon  is  injured  either  in  person  or 
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properly,  41m  lort  i»tii«  «o^  of 'the  oflloer  only,  and  ordiiierily  no  recovery  of 
ibmegee  em  be  bed,  exoept  egeioet  :htm:  Btmi  qf  Truattea  r.  Schr^ftkr,  68 
XiL  363;  Oioiify  ▼.  ,Tomn  y  Harikatd.  06  JOl.  510;  Hm^^.  Mayor  i^  BaU^ 
more,  30  Md.  218;  Sknmm  t.  C%  qf  Grmuia,  61  Miei.  186;  Danovam  ▼, 
JTeiMi,  36  K.  H.  948$  .^ev  fori  •te.  Go.  r.  CU^  tif  Brooklyn,  71  N.  Y.  580; 
iDomuilif  m.  Tnin^  Jfl  K.  L  .017;  Fierte  v.  T'rijip,  18  .E.  I.  .181;  Jhwiami  v. 
iOUypf.a^Witm^l&Uo.  lU;  tt.Am.  lUp.  805:  ffTa/Ott^  t.  SAnetMiioii,  6  U. 
Ann.  680;  62  Am.  Dee.  60&  Xhe  rnle  npoQ  tihii  su1|jeat  wee  .tkiw.fomia- 
Uted  by  Chial  Joeiiee  Shew  in  a  leading  eaee:  *'  Ae  a  general  rnle,  the  cor* 
porafcien  ii  nol  reeponaible  for  the  nnanthoriied  and  unlawful  aote  of  ita 
offifiev%  thoqgh  done  ool§rei€j/UU;  it  mnet  further  appear  that -they  were  eji« 
preaelyiaBlhariaed  to  doftbeaeli  ky  the  eity  goremmentk  or  that  they  were 
done  bona  JitU  in  pnmiianoe  of  a  general  withority  to  aet  for  the  oiiy  on  the 
anbject  to  whioh  they  rebite,  or  that,  in  either  eaae,  the  act  was  adopted  and 
ratified  by  the  oorporation ":  T/tayer  r,  Bodon,  10  Piek.  611;  31  Am.  Dee. 
167;  MHekiU  t.  Mockkmi,  41  Me.  363;  6d  Am.  Deo.  262;  Caapar^  r.  PorU 
kmd^  iO  Or. '406;  20  Am.  St  Bep.  842.  Therefore,  .if  the  mayor  of  a  oity, 
tiariiig  BO. power  to  ooatvaet  for  the  semoval  of  dead  .animak,  .entere  into* 
eontreot  for  the  removal  of  anoh  animale,  the  mnnieipality  cannot  be  held 
liable;  for  daroa^ee  arieingfrom  the  depoeiting  by  the  contractor  of  oaroaaaae 
apon  ^ii«ake  propertys  Hikdar/'t.OUy  i^BL  Lonk^  i6  Mo.  04;  100  Am.  Dee. 


.la  attempting <to«feelfy  the  eae«e.in  whioh  nmaicipalitiee  are  not  answer- 
able for  the  torte.of  .their  officers,  Jndge  Shaw,  in  the  ostract  quoted  in  the 
ketipacagraph,  mentioned.as  among  the  contingenoies  in  which  cities  are  lia- 
ble, vtheee  in  whioh  terta  are  committed  by  their  officers  or  agente,  acting 
hmokj^  "hiipineiiaAoe/of  a  general  aMthorifty'toaotrfortheoity  on  the  snb. 
}eot  to  whtah  thofy^r elate.  *  Thisilimttation,  while  •  perhaps  not  inaccnrately 
eapresaed,  ie,  we  think,  mislettding,  hecanw  it  is  likely  to  create  the  impres* 
■ion  that  every  officer,  ae>to.matters  falling  witbm  hie  department,  acts  in 
pwraaatteeof  a  gpsneral^inthority 'to  act  tor  thexsity;  or  in  other  words,  that 
if  a  etroat  enperintendeitt  deee  angrtfaing  'in  Tshrtian  to  public  etreets,  or  a 
taxjBolleotorin  rehttion  to  the  coUeotion  of  taxes,  the  city  mnet  be  anewer* 
able thenefot^  beeanaeof  the  general  anthority  orer  the  streets  in  the  one 
eaee  aad  the  eoUection  of  taxes  in  the  other.  Snch  ie  not  the  law,  nor  is  it 
within  the  meaning  «of  the  Isamed  jsriat  we  have  quoted.  For  unless  by 
law  or  tho  aotion  of  rthe  city  >dieeretion  rie  vejtod  in  the  officer  or  agent  to 
determine. how  1  he  shall. not,  .hieiaoft,  though  (apparently  falling  within  his 
departments  la  butihie  personal  aot,  for  whioh  he  alone  iaanewerable  if  it  is 
oontnuqy  to  law.  We  have  already  ehown  that  officem  of  the  street  depart" 
meat  hairo  no  authority  to  go  apon'pn^nato  property  and  toke  matortal  there. 
Irons,  though  for  the  pnrpose  of  naing  it  apon  the  public  atreets,  and  that 
theBefoBe«aoh  officers  aUme  an  liable:  BiwAomd  «.  GaUaiin,  76  Mo.  134;  42 
▲m.  Rep.  806.  JBatii  the.oity,  by  a  resolntiou  of  ito  common  council,  had 
anthoriied  them  todo  what  th^  did«  the  reeult  would  be  otherwise:  Buffalo  eie, 
3*.  Co.  r.  B^falQ,  68  K.  Y,  630.  The  olerfc  of  a  common  oonnoil  may  by  law 
be  ▼ested  with  authority  to  issue  marraate  to  penums  for  such  sums  as  may 
.be  allow/od  byraaehoennoil  or  liy  law,  but  thie  authority  oan  in  no  way  in« 
culynto  the  ei^  in  er.mahe  it, liable  fbr  his  wrongful  act  in  issuing  warranto 
for  other  enmst  or  in  altering  them  after  they  are. issued:  Ohcmdler  ▼.  Bay  8L 
Leait,  67  Mise.  327.  if  an  officer  or  employee  is  charged  by  law  or  the  mu« 
nieipallty  with  the  doty  of  eerving  write  or  wurrante  under  which,  in  profier 

cases,  lie  is  entialed  to  eeiae  property  or  arreet  pereone,  hie  aeisare  or  arrefct, 

• 
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without  authority  and  without  the  previona  direction  or  subsequent  ratifica- 
tion of  the  city,  does  not  create  any  liabilitj  against  it:  Fcx  v.  Ncrihem  lAHh 
erties,  3  Watts  ft  S.  103;  Sherson  ▼.  Syracunt,  100  N.  Y.  677;  (hr^eana  ▼. 
White,  57  Tex.  382;  TlutmoB  r,  Or<\flon,  34  W.  Va.  282;  26  Am.  St  Rep.  984. 
So  for  the  acts  of  an  ansesdor  or  collector  of  taxes,  as  where  the  latter  Uvies 
npon  property  not  subject  to  levy  nnder  his  warrant,  the  mnnicipality  ia  not 
answerable,  unless  it  directed  him  to  do  what  he  did:  Loriilardr,  Monroe,  11 
N.  Y.  392;  62  Am.  Deo.  120;  HTaliace  v.  Menasha,  48  Wia.  79;  83  Am.  Rep.  804. 
If,  however,  the  common  conncil  of  the  city  undertakes  to  make  an  assessment 
for  damages  and  benefits  in  a  case  where  they  are  authorized  to  do  so,  but  the 
assessment  is  void  for  some  reason,  and  the  collector  in  what  he  does  is,  in 
efifect,  acting  by  the  authority  of  the  city,  then  it  is  answerable  for  his  actk: 
Jforton  V.  yrwftl,  R.  I.  Jan.  2,  1892;  17  R.  I;  Durkee  ▼.  Kenosha,  69  Wia. 
123;  48  Am  Hep.  480;  HoweU  v.  Buffalo,  16  N.  Y.  612;  Banko/CommonufeaUk 
V.  New  Yorkt  43  N.  Y.  184.  If,  on  the  other  hand,  certain  officers  are  by  law 
authorised  or  required  to  abate  nuisances,  and  they  proceed  in  good  faith  to 
abate  an  alleged  nuisance,  any  person  injured  by  their  acts  may  recover  of  the 
municipality,  if  he  can  show  that  no  nuisanoe  in  fact  existed,  because  the  offi- 
cers in  what  they  did  were  acting  under  a  general  anthority  to  act  for  the  city: 
A  mej-icHS  v.  Mitchell,  79  Ga.  807.  So  where  the  officers  of  the  executive  de- 
partment of  a  city  prevented  the  laying  of  a  railway  track  nnder  a  claim 
that  the  time  allowed  by  the  ordinance  within  which  to  lay  it  had  expired, 
and  it  was  claimed  that  the  city  was  not  answerable  for  their  acta  because 
they  were  not  authorized,  the  court  said:  '*  We  recognize  the  doctrine  to  be- 
that  the  unauthorized  acta  of  municipal  officers  are  regarded  as  acta  of  the 
municipal  corporation,. provided  the  acta  are  performed  by  that  branch  of 
the  municipal  government  which  is  invested  with  jurisdiction  to  act  for  the 
oorporalion  npon  the  subject  to  which  the  particular  acta  relate.  In  the 
present  case,  the  mayor,  the  superintendent  of  police,  and  the  superintendent 
of  streets  were  engaged  in  doing  the  acta  which  prevented  the  railroad  com- 
pany from  constructing  its  road.  The  mayor  is  the  general  executive  officer 
of  the  city.  He  and  others  under  his  control  are  the  executive  department 
of  the  city,  and  we  cannot  doubt  that  the  city  was  by  law  liable  for  those 
wrongful  acts  done  by  the  officers  of  the  executive  department  within  the 
sphere  of  their  authority,  though  not  authorized  by  the  common  conncil  to 
do  them,  aa  by  ita  (the  city's)  own  acts":  Ohkago  t.  Chicago  etc  R,  R.  Co., 
105  HI.  73.  This  language  was  probably  a  correct  statement  of  the  law  ap- 
plicable  to  the  particular  case  to  which  the  ooort  applied  ifc^  but  the  inference 
which  might  be  drawn  from  it  —  that  the  municipality  is,  aa  a  general  mle, 
liable  For  the  wrongful  acts  or  omissions  of  its  officers — is  not  at  all  tme.  We 
have  already  called  attention  to  the  fact  that  a  municipality  ia  not  answerable 
for  the  performance  of  duties  confided  to  it  or  ita  officers  of  a  governmental, 
discretionary  character,  for  the  performance  of  which  neither  the  atate  nor 
its  officera  would  have  been  answerable  had  the  duty  remained  with  them, 
and  its  performance  not  been  delegated  to  the  municipality  or  ita  officers. 
Besides  these  duties  are  many  others  devolved  npon  the  officera  of  a  munici- 
pality for  the  performance  of  which  it  is  not  answerable.  Thus  while  the 
law  may  require  a  city  treasurer  to  keep  certain  moneys,  or  a  city  clerk  or 
auditor  to  keep  certain  accounts  and  records,  or  a  city  surveyor  to  maks 
surveys,  the  city  is  not  answerable  for  the  default  of  either  in  performing 
his  duties.  The  reason  is,  that  he  is  not  an  agent  of  the  city,  nor  carryin] 
out  its  orders,  nor  doing  anything  which  the  law  requires  it  to  do.  If  a  duty 
Is  one  which  the  law  requires  the  oity  to  perform,  and  it  is  not  a  public 
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goTemmental  daty,  then  th^  city  is  answerable  for  the  manner  of  ita  per- 
formance, and  for  auch  injuriea  aa  result  from  ita  omiaaioo  or  ita  negligent 
performance.  If,  on  the  other  hand,  the  law  reqairea  aome  officer  to  per- 
from  a  duty,  then  ita  omiasion  or  negligent  performanoe  ia  a  matter  for 
which  he  alone  ia  anawerable:  MaxmiUan  r.  Mayor,  62  N.  T.  160;  20  Am. 
Rep.  468.  "The  officera  of  a  city  are  qutui  civil  officera  of  the  govemment, 
although  appointed  by  the  corporation.  They  are  personally  liable  for  their 
malfeasance  or  non-feaaance  in  office,  bat  for  neither  ia  the  corporation  re- 
sponaible.  Omiasions  of  a  duty  imposed  upon  them  by  law,  productive  of 
prejudice  to  an  individual,  is  not  a  corporate  injury.  The  duty  of  the  officers 
of  the  city  ia  prescribed  by  the  statute,  from  which,  also,  they  derive  their 
power.  The  corporation  appoints  them  to  office,  but  doea  not  in  that  act 
sanction  their  official  delinquencies  nor  render  itaelf  liable  for  their  official 
miaoonduet  **:  PrcUher  v.  CUy  of  Lexington,  13  B.  Mon.  669;  66  Am.  Deo. 
685.  Even  with  respect  to  mattera  for  which  the  corporation  ia  liable  for 
the  negligence  of  ita  officera,  auch  liability  cannot  be  enhanced  by  ahowing 
that  they  were  actuated  by  malice:  Of(y  Coundl  ▼.  Oihner,  33  Ala.  116;  70 
Am.  Dec.  662.  Whenever  the  duty  of  keeping  in  repair  the  highwaya  ia  not 
regarded  aa  a  municipal  duty  which  the  city  or  town  must,  at  ita  peril,  per- 
form, it  ia  not  liable  for  the  neglect  of  ita  highway  aurveyors  or  overseers  of 
highways:  PraU  v.  Weymouth,  W  Mass.  246;  9  Am.  St  Rep.  691;  Ooddard 
V.  llarpiwdi,  84  Me.  499;  ante^  p.  373  (the  principal  caae);  People  t.  Board 
etc  ofEwfme,  74  N.  Y.  310. 

Cmdmctore,  LiabiUly  /or,  —  When  a  municipality  oontraota  for  the  doing 
of  a  work,  and  injury  reanlta  to  private  persona  from  the  wrongful  or  negli- 
gent act  or  acta  of  the  contractor  or  hia  employeea,  and  the  city  ia  aought  to 
be  made  liable  for  such  injury,  the  inquiry  should  be,  —  1.  Waa  the  work  one 
which  it  waa  the  duty  of  the  city  to  do,  and  for  negligent  acta  in  the  doing 
of  which  it  muat  necessarily  be  answerable  T  and  2.  If  the  work  waa  not  of 
thia  elaaa,  were  the  circumstances  under  which  it  waa  done  and  the  control 
of  the  city  over  it  by  the  terma  of  the  contract  or  by  law  such  that  whatever 
waa  done  must  be  regarded  aa  ita  act  accomplished  by  ita  contractor  acting 
aa  ita  agent  T  As  we  have  already  shown,  certain  duties  are  by  many  of  the 
conrta  regarded  as  private  municipal  dutiea,  the  negligent  performance  or 
omission  of  which  ia  at  the  peril  of  the  municipality.  The  principal  of  these 
i4  keeping  in  safe  condition  and  repair  the  public  atreeta.  It  aeema  obvious 
to  na  that  a  municipality  cannot  escape  liability  with  respect  to  these  duties 
by  contracting  for  their  performanoe  by  some  one  who  ia  not  an  officer  of 
the  citty.  It  cannot  contract  away  its  liability,  and  thus  delegate  ita  reapon- 
sibility  to  another,  so  that  a  person  injured  by  his  putting  or  leaving  a  street 
in  a  dangerous  condition  muat  look  to  him  alone  for  recompense.  Thus 
where  a  city  owing  to  the  public  the  duty  of  keeping  ita  atreeta  in  a  aafe 
condition  for  travel  contracted  for  the  construction  of  a  sewer  in  one  of  such 
streets,  and  the  contractor,  in  making  an  excavation  for  the  sewer,  permitted 
it  to  remain  open  and  unguarded  at  night  without  any  light  or  other  signal 
of  danger,  and  a  person  using  due  care  fell  into  the  excavation  and  waa  in- 
joreil,  and  a  city  deniea  its  liability  on  the  ground  that  the  work  waa  exe« 
euted  under  a  contract  which  contained  no  atipulation  that  the  contractor 
should  take  any  precautions  to  prevent  injury  to  travelers,  but  the  court  de- 
cided that  "  although  the  work  may  be  let  out  by  oontract,  the  corporation 
still  remains  charged  with  the  care  and  control  of  the  streets  in  which  the 
improvement  is  carried  on,**  and  therefore  that  the  city  waa  liable.  Some 
stress  waa»  however,  in  the  opinion  of  the  court,  placed  upon  the  fact  that 
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the  work  was  such  ihai  ifti  ppEfonnanea  nsoeaMrfly  I«ft,lh«  utn&k.nnm$e  for 
fcravelen  At  Jiight:  .Siam  ^  (S^y  ^f  Utka,  17  N.  Y.  KM;  72  Am.  Die.  437. 
See  Also  Water  Company  r.  Wan,  16  WalL  066;  Hobbitu  ▼.  (Msq(ftk  4  Wait 
657.  Nor  ia  it  material  in  such  case  that  the  maaioipality  providad  in  ili 
contract  that  the  oontraoter  ahoold  take  laoh  preeantiona  aa  would  hare 
prevented  ii^nry  to  .pemQnB.iuiiig  the  atraet.had  he  oenaplied  with  fak  agree* 
ment:  .McAlliiOer  ▼.  Cify  jqf  JLlkmy,  .18  Or.  426.  IThedeoidad  weightef  »&• 
thori^y  at  the  preaaot  time  ia  to  the  effiust  that  where  itia  the  dii|y  of  the 
municipality  to  keep  ita  Uceete  in  aafe  oondition  for  traTel,  itimnet  reepond 
in  daiuagea  to  any  person  injured  by  the  atreete  being  left  in^an  nnaaCe  or 
dangarons  condition*  tkao^  they  w»re  so  left  through  the.aet  or  n^ect  of 
an  indapendsnX.cen tractor,  or  of  hia^aenEante or  agentaover  whom  itb^  no 
direct  control:  Uof/ontU,  qf  Baltimart  ▼.  O^DonMH,  63  Md.  110;  36  Am.  Rep. 
aa6;  Mayor  ^f  Birminghmn  ▼.  McCary,  84  Ala.  469;  NaOwilU  v.  Brwm,  9 
Ueiak,  1;  24  Am.  Rep.  280;  Lcgantporl  v.  Dkk^  70  Ind.  65;  36  Am.  Rep.  166; 
SL  Paul  7.  Seii^  3  Minn.  ^7;  74  Aon.  Dee.  753;  OirekMe  r.  JfeMtUng,  41  Ohio 
8t.  465;  fWihon  v.  Wheeling,  19  W.  Vs.  323;  42  Am.  Rep.  780;  DiUon  on  Ma- 
nioipal  Gnrporatione,  4th  ed.,  sec.  .1027.  laa^feiw.  of  the  states  tlas  rule  aa  we 
have  stated  it  ie  not  recognized,  and  the  oontoaotor  alone  is  answerable  for 
his  negligence  in  leaving  Xhe  atceete  in  a  dangeroas  oondition,  where  the  eity 
.r/»crves.  no  coutif)!  over  him  and  his  work,  otber  than>the- right  to  havo  done 
it  according  .to  the  plans  and  apeeifieations:  Barry  ▼.  SL  imik,  17  Mo.  121; 
PiiinUr  V.  PUtHhurgh,  46  Pa.  St  213;  City  qfErie  w,  Onitttat,  86  Pa.  St.  247; 
27  Am.  Rep.  642.  If  jm  ii^jury.oecnrred,  mot  from  the  oondition  in  which 
the  street  is  left  by  .the  contractor,  but  by  his  doing,  while  engaged  in  the 
performanoft  of  his  contMLot,  some  a«t.in  a  aegligent  niamier»  then  the  an* 
thorities^aie  mxire  equally da^iiled  eonoerniqg  the  liabilityof  the oiij.  Thne 
if  he  .blasts  locks  .without  giving  warning  of  dangper,  tand  a  pevaon  nsing  a 
street  in  the  vicinity  isetruck  by  a.fmgmeat  of  anoh  rook,eomeof  theoonrta 
affirm  {Lc^faH^fmi  v.  Dkk,  70  Ind.  65;  ^6  Am.  Rep.  166)  and  others  deny 
{Biumb  V.  Kan$a$,  6A  Mo.  112;  A4  Am.  .Rop^  87;  Herringtm  t.  Lamnng* 
fmrgh,  110  N.  T.  145;  6  Am.  St.  R<^.  348)  the  liability  of  the  dty,  while 
otfaevs  make 'the  liability' depend  on  whether  or  not  the  work  for  which  it 
contracted  was  auch  that  .in  the*  doin^  of  it  blasting  wae  neoessary,  holding 
that  liability  eziata  if  the  bleating  we«  a  neoessary  oonsequenee  of  the  doing 
of  the  work  according  to  the  contract:  JtMei  v.  Norwood,  86  UL  110;  29 
Am.  Rep.  17.  Whore  the  injury  for  which  recoveiy  ie  eonght  resnlted  from 
the  act  or  neglect,  of  a  eontreotor,  and  doee  not  consist  in  the  leaving  of  the 
street  or  other  public  place  in  an  nneafe  or  dangerone  oonditien,  npr  in  the 
doing  of  woiik  whioh,  if  done  aoeording  to  the  eontraet,  ie  neoeasarily  and 
intriusically  dangeroas,  than. the. liability  4>f  the  tifky  eziste  only  when  it 
occupies  with  the  contraotor  the  reWtion  of  principal  and  agent.  Thne  if  ii 
Detains  full  .control  over  the  mode  and  manner  of  performing  the  work,  or  if 
iiiewroi^^  or  injury  wae.  a  .nBeeena  ry  eoneeqnenoe.  of  the  work,  or  eooorred  in 
doing  ^something  whieh  the  oontmot  game. the  eontraotor  n  right  to  do,  then 
the  muuioiiMiUty-must  be  regarded  ae  itself  guilty^- and. held  answerable  ao- 
eoidiiAgly:  Jdai-per  v.  Ciiy.  ^  MMtaauhee,  30  Wm.  37ift;  ammnaU  ▼•  Siouo^  fr 
Ohio  &u  38;  Newim  v.  Peoria,  4d  HI.  502;  89  Aen.  Deo.  392.  Henoe  if  a  eon- 
traet .provklee  that. M' par t>of  theoonaideration  for doiog.the  work«  the eon« 
taaotor  mi^  reeeive  and  .use. all  istone.in  a-etreet^  and  he  aooerdingly  takes 
nod  .uses  .sueh.eton#,  when.it  belos^^ed.to  the* owner  of  the  fee  of  the  street, 
the  latter  m%y  .recover  of  the  city  therefor:  Mkh  v.  Mttmeajiolkf  37  Minn. 
423;  5  Am.  .St.  .Rep.  8\il,    If  .the  wjork  whieh  the  mnnioipaUty  employe  tho 
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eoBthictorto  <lo  iv-'Mntrinsioallydaiigeimu^  howTar  skfllfbllsr  iwrfoeDisdf* 
tfaoB  ajmaniogpi.Ufey,.ltiDi  mff  other  cmplojwn.  iaraapoiiiibla  for  damages  ia- 
fliotad  in  tha  doing:  off  the  work:  Blake  %.  FerrU,  6  N.  Y.  48;  65  An.  Deo. 
8(M^£;mT.  iCa^ibiiu,  85  Pa.  St.  187;  27  Am.  Rep.  612;  Dillon  on  Municipal 
CbrporatioDS,  sees.  1029,  1030.  **  Bnf  employ  en  not  personally  giTing  dira^ 
tions  reepeotiug  the  manner  of  tha>  work,  but  emitrmctiugwith  a  third  panen 
to  do  it,  ara  not  liable  for  a  wrongful  or  negligent,  act  in  tha  parCormanoe  of 
tha  Goutcaol^  if  what  wm  agreed  to  be  dona  was  lawful,  and  does  not  oonsti- 
tote  a  nuisance,  or  in  not  intrinsically  dangerous  **:  Dillon  on  Municipal  Cor- 
porat'ious,  sec  1029;  HtriihgUn  t.  VUtagt  qf  £dntingburf^  110  N.  Y.  146; 
eAn.  St.  Rap.  348; 


GrROTTON  V.  Ghimmnf. 

IMM'AilfB,  0B9.J 
Wtavmo,  LiAatLiTT  for  Injuriw  ImrLicnD  nri^If  tiPapavaoaaTalnn- 
taniy-eagaigs  in  m  fight,  either  nntj^  maintain  an  notion  against  the  other 
to  recoyer  damages  for  injuries  receiv^ed.     Tha  faat  that  tha  fight  was 
?oluntaryr  is  admissible  only  in.  miti^tian  o£  dama^sa, 

K  BUbb,  Jr.,  and  W.  A,  Foghrj  far  the  plaintiff 
L.  M.  Staples,  for  the  defendant 

Walton,  J.  This  is  an  action  to  recover  damagee  for  an 
assault  and  battery.  The  plaintiff  has  obtained  a  yerdict  for 
fifty  dollars,  and  the  case  is  before  the  law  oonrt  on  motion 
and  exceptions  by  the  defendant. 

The  evidence  satiBdes  ub  that  the  plaintiff's  injuriea  were 
received  while  he  aivd  the  defendant  were  engaged  in  avolun- 
tary  fight  The  defendant  eontenda  Miat  he  acted  only  in 
eelMefense.  But  the  evidence  eatisfies  na  that  the  fight  was 
yoltintary  on  the  part  of  both  parties^  This  brings  us  to  the 
question  whether,  if  two  persons  engage  voluntarily  in  a  fight, 
either  can  maintain  an  action  against  the  other  to  recover 
damages  for  the  injuries  he  may  receive.  We  think  he  can. 
It  seems  to  be  settled  law  that  each  may  maintain  an  action 
against  the  other.  It  is  familiar  law  that  each  may  be  pun- 
ished criminally.  And  it  seems  to  be  equally  well  settled 
that,  by  the  rules  of  the  common  law,  each  may  have  an  ao- 
t^on^  against  the  other  and  recbver  AiU  damages  for  all  the 
injtrries  he  received.  The  fact  that  the  fight  was  voluntary 
is  admissible  in  evidence,  as  are  many  other  facts,  to  keep 
down  the  amount  of  the  punitive  damages,  but  not  to  reduce 
Che  aeetuflil  dlanrngest 

In  Boulter  v.  Clark,  cited  in  Bull.  N.  P.  16,  the  court  l^ir 
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that,  the  fighting  being  unlawful,  the  consent  of  the  plaintiff 
to  fight,  if  proved,  would  be  no  bar  to  his  action,  and  that  he 
was  entitled  to  a  verdict  for  the  injury  done  him. 

In  Matthew  t.  Ollerton^  Comb.  218,  the  court  held  that  "if 
a  man  license  another  to  beat  him,  such  license  is  void,  be- 
cause it  is  against  the  peace." 

In  Stout  V.  Wren,  1  Hawks,  420,  9  Am.  Dec.  653,  the  court 
held  that  where  two  fight  by  consent,  the  one  who  is  beaten 
may  recover  damages;  for,  fighting  being  an  unlawful  act, 
the  consent  is  void.  In  that  case  the  plaintiff  and  the  de- 
fendant quarreled  and  agreed  to  fight,  the  defendant  asking 
the  plaintiff  if  he  would  clear  him  of  the  law,  and  the  latter 
answering.  Yes.  Mr.  Justice  Hall  thought  that,  upon  principle, 
the  maxim.  Volenti  non  fit  injuria,  ought  to  apply;  but  con- 
ceded that  the  law  seemed  to  be  the  other  way,  and  acqui- 
esced in  the  opinion  of  Chief  Justice  Taylor,  that  the  action 
was  maintainable. 

In  Dole  V.  Erskine,  35  N.  H.  503,  the  court  held  that  a  re- 
covery may  be  had  in  cross-actions  for  the  same  affray;  by 
the  party  assailed  for  the  assault  first  committed  on  him,  and 
by  the  assailant  for  the  excess  of  force  beyond  what  was 
nocessary  for  self-defense. 

In  Adama  v.  Waggoner,  83  Ind.  531,  5  Am.  Rep.  230,  the 
jury  were  instructed  that  if  they  should  find  from  the  evi- 
dence that  the  plaintiff  and  the  defendant  fought  by  agree- 
ment or  by  mutual  consent,  such  agreement  would  be  no  bar 
to  the  plaintiff's  recovery  of  damages,  but  might  be  consid- 
ered in  mitigation  of  damages,  but  not  to  the  extent  of  pre- 
venting the  plaintiff's  recovery  of  such  damages  as  he  actually 
sustained  by  the  acts  of  the  defendant;  and  the  law  court  sus- 
tained the  instruction.  The  same  doctrine  is  held  in  Logan 
V.  Austin,  1  Stew.  476;  Bell  v.  Hamley,  8  Jones,  131;  and 
Commonwealth  v.  Collberg,  1 19  Mass.  850;  20  Am.  Rep.  328. 

In  Shay  v.  Thompson,  59  Wis.  540,  48  Am.  Rep.  538,  the 
plaintiff  and  defendant  were  neighbors,  quarreled  about  their 
line  fence,  and  had  a  fight.  And  it  is  stated  in  the  opinion  of 
the  court  that  although  they  were  both  old  men,  it  was  but  just 
I  to  say  that  they  fought  with  great  spirit  and  brutality.  Both 
of  the  plaintiff's  eyes  were  gouged,  and  the  sight  of  one  of 
them  permanently  impaired.  He  recovered  a  yerdict  for  five 
hundred  dollars,  which  the  court  sustained,  holding  that 
where  two  fight  in  anger,  by  consent^  each  is  liable  to  the 
other  for  actual  damages. 


Digitized  by  LjOOQIC 


Aug.  l^yJ.J  GuuTfoN  V.  Glidoen.  416 

Id  the  present  case,  the  evidence  shows  that  the  plaintiff 
and  the  defendant  had  been  on  unfriendly  terms  for  many 
years.  The  defendant  had  fastened  upon  the  plaintiff  the 
name  of  '*Hog  Back,"  and  had  expressed  great  satisfaction 
on  learning  that  the  latter  was  about  to  move  out  of  the  neigh- 
borhood. The  plaintiff  had  called  the  defendant  a  hypocrite 
in  religion,  and  expressed  a  long-felt  desire  to  punch  his  head. 
They  met  in  the  highway,  and  the  result  was,  first  an  alter- 
cation, and  then  a  fight,  each  one  being  as  ready  and  as  will- 
ing to  enter  into  the  fight  as  the  other.  The  plaintiff  got  the 
worst  of  it.  The  defendant  testified  that  he  escaped  with  no 
other  damage  than  a  torn  shirt-collar.  The  plaintiff  went 
home  with  two  black  eyes,  a  scratched  face,  a  bruised  head, 
a  lame  bnck,  and  a  kick  on  the  lower  part  of  his  abdomen, 
which  caused  him  to  pass  bloody  urine.  Surely,  if  the  de- 
fendant escapes  with  a  verdict  against  him  of  only  fifty  dol- 
lars, he  may  think  himself  lucky.  His  plea  of  ''self-defense'' 
makes  quite  as  feeble  an  impression  on  the  oourt  as  it  seems 
to  have  made  on  the  jury. 

It  appears  from  the  bill  of  exceptions  that  the  presiding 
justice  had  considerable  difficulty  in  making  the  jury  under- 
stand that  they  could  not  give  the  plaintiff  damages,  and  by 
the  same  verdict  find  the  defendant  not  guilty.  But  he  finally 
succeeded,  and  obtained  a  verdict  in  proper  form.  The  course 
pursued  by  the  presiding  justice  was  entirely  proper. 

Motion  and  exceptions  overruled.  Judgment  on  the  ver- 
dict   

AasAViA— Mutual  Coxbat— Civil  Aonoir  iob  Daxaob.  —  In  an  ao- 
tion  for  damages  for  aasault  and  battery,  it  is  permissible  for  the  defendant 
to  show,  in  mitigation  of  damages,  that  the  parties  fought  by  mntaal  eon- 
sent,  bnt  snoh  consent  cannot  be  shown  as  a  bar  to  the  action:  BarhoU  ▼• 
WtigK  45  Ohio  St  177;  4  Am.  St.  Rep.  535,  and  note,  in  which  the  oaaat 
are  oollected;  note  to  Shay  ▼.  Thow^pmm,  48  Am.  Rep.  640;  note  to  OmmMW- 
wedUh  ▼.  CoUberg,  20  Am.  Rep.  330.  Where  two  ^ht  by  consent,  the  one 
who  is  beaten  may  reooyer  damages;  for,  fighting  being  an  nnlawfnl  tuot,  the 
consent  is  Toid:  Stout  r.  Wren,  1  Hawks»  420;  9  Am.  Deo.  653^  and  aota. 
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Willis  v.  Fbenoh. 

[84  Kaini,  60S.] 

IlTDORsn  or  TowH  Ordbbs,  Liabilitt  or.  ^  A  payee  of  a  negotfable  ia^ 
•tniment  transferring  it  by  indorsement  either  before  or  after  maturity, 
wlietber  it  be  strioUy  ooameroial  paper  or  not,  as  town  orders,  thereby 
gnarantees  the  genuineness  of  the  writing  and  the  validity  of  the  promise. 
If  the  writing  is  forged,  or  void,  or  ultra  vires,  the  indorsee  has  the  right 
to  elect  either  to  rely  upon  the  oon tract  of  indorse nieut  or  to  sue  for  the 
consideration  paid.  In  the  latter  event,  the  statute  of  limitations  runs 
from  the  date  of  the  payment  of  the  money,  and  in  the  formtn*,  frem  the 
time  when  the  indorsed  promise  becomes  due. 

TowH  OBDBBa  ABB  notStrictlt  Ck>MMKBOiAL  PAFBR,  but,  whcn  negotiable^ 
may  be  transferred  as  if  they  were, 

H.  IL  Heaih  and  J.  C.  Hclman,  for  the  plaiutifl: 

J.  H.  ThompBon^  for  the  defendants. 

Hasevll,  J.  The  payee  of  a  negotiable  promise  in  writing, 
who  transfers  the  same  by  indorsement,  either  before  or  after 
maturity,  whether  it  be  strictly  commercial  paperor  quan 
such, — that  is,  negotiablein  form,  but  lacking  some  elements  of 
such  paper,  as  town  ordera,  always  subject  to  equitable  de« 
fenses  whosoever  the  holder  maybe, — thereby  guarantees  both 
the  genuineness  of  the  writing  and  the  validity  of  the  promise. 
If  the  writing  be  fbrged,  or  the  promise  be  void,  as  uLira  vire^^ 
the  indorsee  may  elect  to  repudiate  the  contract  of  indorse- 
ment and  sue  for  the  consideration  paid,  or  treat  it  as  valid 
BO  far  as  the  indorser  is  concerned,  for  he  is  estopped  fnmi 
denying  its  validity,  and  hold  him  according  to  its  tenor:  Fuv' 
gerson  v.  Staples,  82  Me.  159;  17  Am.  St.  Rep.  470. 

If  the  indor^iee  repudiates  the  contract  and  sues  to  recover 
the  money  that  he  paid  for  it,  his  cause  of  action  ordinarily 
accrues  at  the  time  he  paid  his  money,  and  becomes  barred 
after  the  lapse  of  six  jrears:  Bleihen  v.  Lovering,  58  Me.  437; 
but  if  he  stands  by  his  contract  and  elects  to  hold  his  indorser 
to  hia  warranty,  to  payment  according  to  the  terms  of  the  in- 
dorsement,  then,  of  course,  his  cause  of  action  accrues  when 
the  indorsed  promise  falls  due. 

In  this  case,  the  defendants,  as  payees,  transferred  by  in- 
dorsement to  the  plaintiff,  for  valuCi  two  town  orders,  more 
than  six  years  prior  to  the  date  of  his  writ,  so  that  his  action 
is  barred,  unless  the  orders  are  held  to  have  been  given  on  ten 
years'  time. 

The  orders  bear  date  June  1,  1870,  and  were  directed  to  the 
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town  ireaBarer,TeqTie8rtiiTg  Mm:  "Payio  S.  and  C.  W.  SVendi 
or  order  five  hundred  dollars,  it  being  for  money  loaned,  agree- 
able to  a  vote  of  the  town  passed  April  IK,  1870,  and  interest 
annuaHy.''  They  were  signed  by  the  selectmen  and  accepted 
by  the  treasurer  of  the  town  on  the  day  of  their  date.  A  plnin 
construction  of  these  orders  is  a  request  to  the  town  treasurer 
to  pay  agreeable  to  a  vote  of  the  town,  they  having  been  given 
for  money  loaned.  The  vote  became  a  part  of  these  orders, 
and  if  they  were  given  according  to  its  provisions,  its  terms 
as  to  payment  fixed  the  time  when  the  orders  should  fall  due. 
The  vote  authorized  a  loan  of  two  thousand  dollars  to  the  de« 
fendants  for  ten  years,  without  interest,  in  town  orders  payable 
to  their  order,  at  the  expiration  of  that  time,  with  interest  an- 
nually, upon  condition  that  they  should  rebtdld  their  mill,  etc., 
«nd  mortgage  it  to  the  town  to  secure  their  notes  to  the  t<yifn 
for  two  thousand  dollars,  payable  in  ten  years,  without  inter- 
est. The  defendant  complied  with  all  the  conditions  to  entitle 
them  to  the  orders  in  suit. 

In  short,  the  town  gave  its  notes  to  the  defendants  on  ten 
jrears  with  interest  annually,  in  exchange  for  their  notes  of 
the  seme  amount,  on  the  same  time,  without  interest;  or  in 
ether  words,  promised  to  give  them  interest  upon  two  thou- 
sand dollars  for  ten  years,  as  an  inducement  to  continue  their 
manalaoturing  business  in  the  town. 

The  plaintiff  bought  these  orders  from  the  defendants  in 
good  faith,  for  valuable  consideration.  They  have  had  the 
plaintiff's  money,  and  the  use  of  it  for  ten  years,  until  the  or- 
ders were  supposed  to  fall  due;  and  why  should  they  not  be 
held  to  repay  the  same?  Certainly,  as  between  the  plaintiff 
and  the  defendants,  there  are  no  equities  to  shield  the  latter 
from  payment  They  had  the  money,  and  should  account  for 
it  to  some  one;  and  if  they  pay  it  to  the  plaintiff,  they  can- 
not be  held  to  paji  it  again  upon  their  notes  to  the  town.  Be- 
cause the  town  may  not  be  held  by  law  to  give  the  defendants 
interest  upon  two  thousand  dollars  for  ten  years,  it  is  h  ird 
to  require  the  plaintiff  to  give  them  both  principal  and  inter- 
est 

Suppose  the  vote  of  the  town  had  been  printed  upon  the 
backs  of  these  orders,  as  customary  in  many  cases,  would  it 
be  contended  that  the  terms  of  the  votes  did  not  fix  the  time 
when  the  orders  should  become  payable?  The  liability  of 
these  defendants  is  the  same  as  though  the  orders  were  valid 
obligations  of  the  town.  Their  indorsement  of  them  guaran- 
AM.  Si.  Kxp.,  Vol.  XXX.  —  S7 
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tees  their  validity.  '  The  orders  refer  to  the  vote  in  specific 
terms  as  controlling  the  transaction.  They  recite  the  date  of 
its  passage,  making  its  identity  certain. 

The  court  considers  that  a  fair  construfition  of  the  orders^ 
controlled  by  the  terms  of  the  vote  of  the  town,  makes  them 
payable  at  the  expiration  of  ten  years,  and  not  before.  That 
all  parties  so  considered  the  contract,  is  clearly  shown  by  their 
acts.  Town  orders  are  not  strictly  commercial  paper,  but^ 
when  negotiable,  may  be  transferred  as  if  they  were.  They 
are  ordinarily  drawn  and  negotiated  by  plain  men,  and  should 
be  given  a  sensible  construction.  By  apt  punctuation  these 
orders  read:  Pay  five  hundred  dollars,  it  being  for  money 
loaned,  agreeable  to  a  vote  of  the  town  passed  April  25, 1870; 
or  to  put  it  more  plainly:  Pay  five  hundred  dollars,  agreeable 
to  a  vote  of  the  town,  it  being  for  money  loaned. 

The  action  is  not  barred  by  the  statute  of  limitations. 

Exceptions  sustained. 

Nkootiablb  Instbumbnts  —  LiABiLTiT  OF  Ikdorsvrs. —  Where  a  payee 
fadoraes  a  note  before  it  is  ligned,  aad  delivers  it  to  the  maker  to  sign,  so 
AS  to  enable  him  to  obtain  money  for  their  joint  benefit,  he  will  not  be  al« 
(owed  to  deny  the  authority  of  the  maker  to  sign  it  in  the  name  of  the  part* 
jership  of  which  he  is  a  member:  Montgomery  y,  Croatlhtoait,  90  Ala.  553;. 
U  Am.  St  Rep.  832;  note  to  Holum  v.  Briggs^  17  Am.  St.  Rep.  810.  Under 
the  law  merchant,  the  indorsement  of  a  note  amounts  to  a  contract  on  the 
part  of  the  indorser  that,  if  when  dnly  presented,  it  is  not  paid  by  the  maker» 
the  indorser  will,  upon  notice  given  him  of  its  dishonor,  pay  it  to  tha  in- 
dorsee or  other  bolder:  Dunnigan  ▼.  Steven^  122  IlL  396;  3  Am.  St  Repw 
496^  and  note;  ■••  extended  note  to  BurUm  t.  Hcuuford^  27  Am.  Rep.  680. 
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Grand  Lodgb  Ancient  Order  op  United  Work- 
men V.  Noll. 

pW  MlCHIOAV,  87.] 

BBiTcnr  Sooimn  — Lon  or  Cbrtifioatb  —  Chanob  or  BsNEnciART  bt 

Will. When  a  oertificate  of  meiuberahip  and  insuraooe  io  a  benelit 

■ociety  la  lost  or  mislaid  by  the  assured,  witbont  fault  on  his  part,  so 
tliat  it  is  impossible  for  him  to  name  a  new  beneficiary  in  the  manner 
preacribed  by  the  by-laws  of  the  society,  a  court  of  equity  will  enforce 
his  disposition  of  the  insurance  by  a  will,  in  which  he  names  a  new 
beneficiary. 

BUUrj  WiUon^  and  Blair,  for  the  appellant 

Albert  P.  Jacobs^  for  the  appellee. 

Laud  and  Price^  for  Christine  Noll. 

MoNTGOMBBT,  J.  This  ifl  a  bill  of  interpleader,  the  contest 
being  between  the  two  defendants,  Christine  Noll  and  Michael 
NolL 

It  app)ear8  that  one  Jacob  Noll,  the  son  of  Michael  Noll,  and* 
husband  of  the  defendant  Christine  Noll,  became  Ja  member  of 
the  Order  of  United  Workmen,  and  received  a  certificate, 
dated  July  8,  1879,  stating  that  he  was  entitled  to  all  the 
rights  and  privileges  of  membership  in  the  order,  and  to  par- 
ticipate in  the  beneficiary  fund  of  the  order  to  the  amount  of 
two  thousand  dollars,  which  sum  should,  at  his  death,  be  paid 
to  his  wife,  Christine  Noll,  and  also  containing  a  provision  as 
follows:  "This  certificate  is  issued  upon  the  express  condition 
that  said  Jacob  Noll  shall  in  every  particular,  while  a  mem- 
ber of  said  order,  comply  with  all  the  laws,  rules,  and  require- 
ments thereof.'' 
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The  only  provisioo  of  the  by-laws  relating  to  a  change  of 
beneficiary  is  flection  18  of  article  7,  which  provides  that  **any 
member  holding  a  beneficiary  certificate,  desiring  at  any  time 
to  make  a  new  direction  aBlo  ite  payment,  may  do  so  by  au- 
thorizing such  change  in  writing  on  the  back  of  his  certificate 
in  the  form  prescribed,  attest  by  the  recorder,  with  the  seal 
of  his  subordinate  lodge  attached,  and  by  the  paymeot  to  the 
grand  lodge  ef  the  cum  of  fifty  cents." 

No  authorization  of  a  change  of  beneficiary  was  ever  in- 
dorsed upon  the  certificate  in  the  form  prescribed;  but  shortly 
before  his  decease,  Jacob  Noll  executed  a  last  will  and  testa- 
ment, in  which  he  bequeathed  the  insurance  money  to  the 
defendant  Michael  Noll.  This  will  has  been  duly  probated, 
after  a  contest  made  by  defendant  Christine  Ndl  on  the 
ground  of  mental  incapacity  of  Jacob  Noll,  and  alleged  un- 
due influence  exerted  by  Michael  Noll  and  others. 

The  testimony  is  very  6<»nSN9feing  as  to  the  mental  condition 
of  Jacob  Noll  at  and  about  the  time  of  making  this  will.  We 
are  satisfied,  however,  from  a  careful  examination  of  the  rec- 
ord, that  Jacob  Noll  desired  to  make  a  change  in  the  benefici- 
ary named  in  the  certificate,  and  caused  a  search  to  be  made 
for  the  same,  which  was  unayailing,  and  that  thereupon  he 
executed  the  will  in  question.  The  validity  of  this  will  is  not 
now  open  to  question;  but  it  ifl  still  contended  that,  although 
probated  and  found  to  have  been  the  last  will  aud  lestatuent 
of  Jacob  Noll,  a  change  in  the  beneficiary  cannot  be  effected 
except  by  such  an  indorsement  as  section  16  of  the  by-laws  of 
the  order  requires. 

It  was  held  in  the  case  of  Supreme  Lod^e  v.  Nairn,  W  Mich. 
64,  that  such  an  agreement  between  the  company  and  the 
assured  is  to  be  observed  by  the  courts,  and  that  it  evidences 
a  purpose  that  the  corporation  shall  always  be  in  wriiteii  con- 
tract relations  with  a  member  who  is  alive  anid  is  in  good 
standing,  which  will  show  them  the  identity  of  the  beiaeficiary 
to  whom  they  are  liable.  But  in  the  case  of  Grand  Lodge  v. 
Child,  70  Mich.  163,  this  court  held  that  in  case  a  osrtificate 
is  destroyed,  without  fault  of  the  aasared,  so  Umt  it  is  impos- 
sible to  exercise  the  right  of  naming  a  new  beneficiary  in  ac- 
cordance with  the  method  prescribed  by  the  by-laws  of  the 
corporation,  a  court  of  equity  would  recoguize  a  diesignjition 
of  a  beneficiary  by  any  other  method  which  may  maimfest  his 
intention  to  exercise  the  right,  which  he  unquestionably  pos- 
sessed, of  changing  the  benefidary.     We  think  that  that  casi 
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is  decmiTe  of  the  case  under  oofisideratioo.  The  eevtiflcato 
having  been  lost  or  mislaid  without  faaltof  the  amrared,  it 
was  likewise  impossible  for  him  to  name  a  new  beneficiary  in 
ibsi  manner  prttflGnbed  hjr  the  by-lawet  but  a.  ooMirt  o£  ec^Hity 
can  and  should  recognize  the  disposition  by  will. 

Tbe  decree  below  will  be  xevcraad,  and  ooa  entered  in  thia 
court  declaring  the  defendant  Mfchael  Noll  entitled  to  tho 
fnndL    No  Ofsta  wiil  be  aamDdel  in  tliif  courts 

IIinirvAL  Bmusv  Baoimnaa  —  CBihwea  ov  BkNineniinB;  8e»i  gennw 
ally,  nota  to  Ewtkifxi  tU^  Amm'm.w,  SUippi  19  Aoa: .  Su  Repw  786^701.  XIm 
general  rule  it,  that  where  a  certificate  of  membership  and  inrarancd  issued 
by  a  benefit  society  specifies  the  mode  in  which  a  change  of  beneficiftry  may 
be  inade^  weh  mode  most  be  strictly  followed,  or  tbo  obcngewdl  not  te 
▼aUdi  IhUku  V.  McHattm  1*  Ooi  903;  15  Am.  81  Rep.  289,  and  not«. 
Therefore^  a  ohange  oC  boneflcwry  eanaoi  b*  made  by  the^  will  of  a  Mneml«or 
when  the  by-laws  el  the  association  point  out  a  mode  in  which  snch  obangaa 
can  be  made,  and  that  mode  was  nnt  adopted:  McCarthy  r.  Supreme  Lodg% 
153  Mass.  314;  25  Am.  St.  Rep.  037.  Where,  however,  the  insnred  member 
has  in.  good  faith  attMnpted  toi  ooatply  with  the  mode  prescribed  fev  ohan- 
ging  his  bfloefioiary,  Imt^  owing  t»  eireniaatsiinwa  beyaod  his  control,  the 
change  is  not  entirely  oonsnmnuKted  at  the  timo  of  his  death,  eqaity  will 
•Dmetimes  treat  the  substitution  aa  oomplete:  £olUu§  ▼•  McHaUon^  16  CoL 
203;  85  Am.  9t  Rep.  200. 


Harrow  Sfrinq  Go.  u  Whippeb  Harrow  G(k 

[Oa  MECHI0.4aiy  14X] . 

OoHTRAor  OF  Sale  — CoNSTRUonoN.  —When,  at  the  time  an  agnsemeni  is 
entered  into  to  furnish  a  quantity  of  harrow  teeth  of  "regular  patterns, 
■aoh  as  heretofore  furnished,'*  the  parlies*  test  the  quality  of  the  teeth 
which  have  been  furnished,  the  agreement  must  be  construed  to  mean 
that  the  teeth  to  be  fumialiid  aMtoooirespond.  inqiiality  with  the  teeth 
theretofore  famished. 

OOMTRAOT  OF  Salb  —  CoN8lRi7oriON  —  Etidbkob.  —  Under  a  contract  by 
which  the  seller  agrees  that  shipments  of  the  goods  will  be  made  aa 
•peciiled,  and  that  *'wa  will  also  agree  to  furnish  what  addicionil 
amounts  of  tfas  absrs  goods  yo«  may  require  for  your  season's  tvad«  upon 
the  same  terms  and  oonditions,  but  are  to  hsve-  reasonable  time  and  no* 
tioe  in  which  to  fill  any  additional  amount,  say  about  thirty  days," 
tiie  seller  must  have  a  reasonable  time  after  the  goods  are  specified  or 
named  within  which  to  make  the  shipment;  and  although  the  buyer 
mmf  show  by  parol  that  ho  gave  an  order  for  goods  on  the  day  that  th« 
oontmot  was  made,  ho  cannot  vary  the  terms  of  tho  agreement  by  pavsl 
proof  that  the  seller  agreed  to  keep  the  goods  on  hand  ready  for  imrns* 
diate  shipment. 

DAMAon  —  RKCorPMKNT.  — In  an  action  by  a  seller  to  recover  for  goods 
fnrnished  under  a  written  contiaot^  tho  buyer  may  roeoap  his  expenses 
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incurred  in  making  sales  iu  expectation  of  the  delivery  of  the  goods 
within  the  time  specified  in  the  contract,  ami  which  he  failed  to  oooi* 
pleU  because  of  the  failure  of  the  seller  to  so  deliver. 

Boudeman  and  Adams^  and  H.  E.  WaWridge^  tot  the  appel- 
lant 

Oshom  and  MilU^  and  Howard  and  Rooa^  for  the  appellee. 

Montgomery,  J.  This  action  was  brought  to  recover  for 
harrow  teeth  furnished  by  the  plaintiff  to  the  defendant  dur* 
ing  the  year  1889.  The  defendant  sought  to  recoup  damages, 
on  the  ground  that  the  teeth  furnished  were  not  properly  tem- 
pered, and  particularly  for  the  reason  that  they  were  not  of 
as  good  quality  as  certain  teeth  which  had  been  furnished  to 
defendant,  and  with  which  tests  had  been  made  prior  to  the 
making  of  the  contract  referred  to  below,  and  also  sought  to 
recoup  damages  for  the  failure  of  the  plaintiff  to  furnish  the 
teeth  within  the  time  contemplated. 

The  contract  was  made  November  21,  1888.  The  plaintiff 
had  previously  furnished  the  defendant  a  quantity  of  harrow 
teeth.  The  plaintiff's  agent,  Mr.  Burdick,  visited  Eaton 
Rapids,  then  the  home  office  of  defendant,  and  a  test  of  the 
teeth  was  made  in  his  presence,  which  proving  satisfactory, 
the  plaintiff  made  to  the  defendant  this  proposition:  "We 
will  agree  to  furnish  you  with  twenty-eight  thousand  harrow 
te<  Ih,  of  your  regular  patterns,  such  as  heretofore  furnished, 
and  twelve  thousand  special  double-edge  teeth  as  per  pattern, 
at  four  and  one  half  cents  per  pound.'' 

The  defendant  accepted  the  proposition  in  writing, 

1.  The  trial  judge  appears  to  have  interpreted  the  words 
**such  as  heretofore  furnished"  as  referring  to  the  patterns 
spoken  of,  and  to  have  construed  the  contract  as  though  it 
had  read:  "We  will  furnish  you  twenty-eight  thousand  teeth 
of  the  same  patterns  heretofore  used."  The  defendant  con- 
tends that  the  language  imports  that  the  teeth  to  be  furnished 
are  to  correspond  to  those  theretofore  furnished.  We  agree 
with  this  view  maintained  by  the  defendant  The  parties 
had,  on  the  very  day  of  making  the  contract,  tested  the  qual- 
ity of  the  teeth  which  had  been  furnished,  and  it  was  evi- 
dently a  matter  which  they  had  under  consideration;  and  we 
think  the  language,  fairly  construed,  refers  to  the  quality  of 
teeth  to  be  furnished.  This  view  is  strengthened  by  the  fact 
that  the  term  "regular  patterns"  sufficiently  fixed  the  style, 
size,  and  shape  of  the  teeth,  and  the  words  "such  as  hereto- 
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fore  furnished  ^  were  wholly  unneceesary  to  complete  the  d^ 
Bcription.    The  rulings  relating  to  this  subject  are  erroneous. 

2.  Defendant  alleges  as  error  that  the  court  refused  to  per- 
mit its  witnesses  to  testify  that  it  was  agreed  that  the  plaintiff 
should  have  the  goods  on  hand  when  ordered.  The  provision 
of  the  contract  relating  to  shipments  is  as  follows;  ^Ship- 
ments of  these  goods  to  be  made  as  specified,  but  not  later 
than  July  1,  1889.  We  will  also  agree  to  furnish  what  addi« 
tional  amounts  of  the  above  goods  you  may  require  for  your 
season's  trade  upon  the  same  terms  and  conditions,  but  are  to 
have  reasonable  time  and  notice  in  which  to  fill  any  additional 
amount,  say  about  thirty  days." 

The  circuit  judge  permitted  the  defendant  to  show  what  or- 
ders were  given  at  the  time  the  contract  was  made,  but  con- 
strued the  contract  to  mean  that  the  plaintiff  was  to  have  a 
reasonable  time  after  the  goods  were  specified  or  named  within 
which  to  make  the  shipment,  and  ruled  that  it  could  not  be 
shown  by  parol  that  plaintiff  agreed  to  keep  the  teeth  on  hand 
ready  for  immediate  shipment.  In  view  of  the  fact  that  the 
teeth  were  to  be  manufactured  from  different  patterns,  which 
were  the  patterns  of  the  defendant  company,  we  think  the 
trial  judge  correctly  construed  the  contract  to  be  one  requir- 
ing manufacture  and  shipment  within  a  reasonable  time  after 
being  informed  as  to  the  goods  required.  Such  being  the  con* 
struction  of  the  contract,  while  it  was  competent  for  the  de- 
fendant to  show  that  it  gave  an  order  on  the  same  day  the 
contract  was  made,  or  designated  the  kind  of  goods  required, 
and  quantity,  it  was  not  competent  to  show  by  parol  any  other 
or  different  agreement  relating  to  the  time  when  the  ship- 
ments were  to  be  made:  Toledo  etc.  R.  R.  Co.  ▼•  Johnson,  66 
Mich.  461;  Coon  v.  Spaulding,  47  Mich.  162;  Stange  ▼.  WU- 
son,  17  Mich.  342.  In  the  latter  case,  Campbell,  J.,  after  re- 
ferring to  various  cases  cited  which  were  claimed  to  establish 
a  contrary  rule,  said:  '*  There  is  in  none  of  these  cases,  nor  in 
any  others  that  I  have  found  (except  the  case  in  8  Sumner), 
any  intimation  that  the  proof,  which  was  not  valid  to  prove  new 
terms  of  an  agreement,  was  valid  to  affect  it  indirectly,  by  rais- 
ing presumptions  concerning  the  belief  or  ezp)ectation  of  the 
parties.  It  is  hardly  possible  that  such  a  nse  of  testimony 
would  have  eluded  the  ingenuity  of  so  many  learned  courts 
and  counsel,  if  it  is  really  admissible.  And  if  such  proof  is  to 
be  received,  it  is  manifest  that  the  rule  excluding  parol  evidence 
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will  beoenM  TBTj  diflSotih  and  uncertain  in  its  application,  ff 
aot  antireljr  naaleBSi*^ 

8.  Complaint'  is  made  of  the  charge  on  the  stibjeet  of  dam- 
a^ss.  Ik.  iriLl  be  seen,  that  the  contract  waa  made  with  refers 
aoce  to  the  defeadant'a  ^season's  trade,"  and  it  ia- clear  that 
the  profits  to  be  derived  hjthe  defendant  from  a  resale  of  the 
hanom  were  within  the  contemplation  of  both  parties  when 
they  asavoied  contract  relations.  The  defendant  at  the  trial 
oflered  testimony^  tending  to  show,  —  1.  That  it  sold  harrows 
which  were  thrown  back  on  its  hands  because  of  defective 
teeth;  2.  That  it  incurred  lai;ge  expense  in  taking  orders 
which  it  was  unable  to  fill  because  of  the  default  of  plaintiff 
in  delivering  the  bearrow  teeth  as  required  by  the  terma  of  the 
eoatrncl 

In  treating  of  the  defendant's  right  to  recover  damages 
nn&r  thia  evidence,  the  trid  judge  instructed  the  jury  as  fol* 
Iowa:  '*  Now,  I  have  said  to  you  that  you  are  not  to  take  into 
account  all  the  elements  that  enter  into  the  question  of  theee 
profits.  What  the  harrows  cost  in  the  shop,  the  material  and 
cost  of  setting  up,  and  what  they  sold  for,  —  the  diflerence  be- 
tween the  two  would  not  furnish  the  proper  criterion.  Ton 
would  bav«  to  consider  these  other  elements  that  I  have  called 
yoor  attention  to,  and  then  you  would'  have  to  deduct  from 
ihesB  the  freight  that  the  defendant  had  to  pay  in  shipping 
tbo  harrows  to  its  cnstomers,  the  expense  of  its  sales,  ite  office* 
expenses,  —  all  thoeevariou9  things  that  enter  into  theao* 
count,  and  you  should  take  into  the  account, — because  any 
olhesr  rule  would  compel  plaintifl*  to  pay  the  expenses  of  carry* 
ing  on  the  defendant's  business,  which  never  is  contemplated 
by  this  or  any  other  contract.  Then  after  you  haw  taken  all 
those  elements  into  account,  and  found  what  were  the  net 
profits  on  each  barrow  that  the  defendant  lost  the  sale  of,  then 
for  that  number  of  harrows  you  should  find  how  much  should 
be  recouped  on  that:  account." 

These  instructions  preclude  the  defendant  from  recovering 
ftr  expense  incnrred  in  making  sales,  and  limit  the  recovery 
to  the  profits  which  it  would  have  made,  after  deducting  such 
expeneo,  in  case  it  had  been  able  to  complete  the  sales  and 
famish  the  goocte;  This  is  clear  error.  Under  such  a  rule,  if 
tk»  defendant  had  undertaken  to  fiirnish  its  customers  with 
yncxisat  actual  cost,  including  cost  of  maknig  sale  and  delir- 
myirfKoi  had  been  prevented  fhim  dohiff  so  by  the  plaintiff 'a 
breach  of  contract,  it  could  not  have  recovered  for  expenses 
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incurred  in  making  the  sale.  In  a  case  like  the  present,  the 
injured  party  is  olaarlj  entitled  to  reoever  his  damages  for 
expenses  incurred,  in  good  iiaith,  in  anticipation  of  perform- 
anee  by  the  other  patty:  1  Sutfaeriand  on  Dasiagas,  110; 
Mawn  ▼.  Taylor^  7»  loira,  856;  Ufrited  States  r.  Bekan^  110 
U.  S.  888. 

There  are  sixty-two  assignments  of  error  in  the  record.  In 
▼iew  of  thor  foregoing  Tuling%  iim  other  qneotiona-  avo  not  likely 
to  ansa  0»  a  now  trnil. 

The  judgment  will  be  reversed,  with  costs,  and  a  new  trial 
ordered.  ^__^ 

CoNTRAcrs  ov  SAinr^OtnrsrRucnoir.  ~.  Parol  Evtdenob  to  sTiow  ante- 
eedmiA  or  eonteinpomLooii&  Agreeneatc  8««  ootA  to  SaHhan  ▼.  Lear,  11  Am. 
St.  Rep.  88i.  Writtea  agreement  may  be  added  to,  moilified,  ezplaioedy 
refbrmed,  or  let  aaide  by  parol  evidence  of  an  oral  promise  or  undertaking 
BMterud  ta*  th«  «iib]«ett>aattep  of  the  eoBftraot,  made  by  one  of  the  pttrtiet 
at  the  ttnaol  tli«  eaoomtwm  of  tfaa  writing,  and  which  iadnced  thaoliier 
pasty  to  put  his  lutma  thmeto:  Fisrguaon  ▼.  Baferty^  I'iS  Fa.  St.  3^7;  Cake  v. 
PoUmaU  Bank,  116  Ba.  St  264;  2  Am.  St.  Rep.  600.  In  the  note  to  the  Utter 
case  are  collected  a  Targe  number  of  cases  in  the  series,  which  relate  to  this 
■objeei.  'Parol  evidenee'  ie  adiRissible  to  show  that  at  the  time  of  the  exe- 
cution of  a  written  cootracfc  &  parol  agreement  was  entered  into  by  the  par* 
tieaand  mada  a.  pact  of  it:  RuiJiM  ▼.  OUtmM,  61  Vt  290;  15  An.  St.  Rep. 
889;  as,  for  example,  a  coolemporanooma  parol  agreement  cooeerndng  the 
time  during  which  the  written  agreement  was  intended  by  the  parties  to  re- 
main in  force?  Beal  BaCate  etc.  Cb.*8  Appeal,  125  Pa.  St.  M9;  II  Am.  St.  Rep. 
QfiD;  or  to  thaw  the  ohavaoter  of  tiie  liabiKty  of  one  who  accepts  a  draft,  and 
adds  '•ezeevtor"  to  hii  aaner  SdHmiUUr^.  Sinam,  114  N.  Y.  176;  11  Am. 
St.  Rep.  621. 

Reooupmbnt.  •— Damages  arising  from  breach  .of  contract,  contempbkted 
by  the  parties  at  the  time  the  contract  was  made,  may  be  the  subje^^t  of  re- 
coupment: Vtm  WbMe  r.  Wrlkirut,  81  Ga.  93;  12  Am.  St.  Rep.  209.  Tlius  in 
iA  aoAoonoa  ■  promissory  note^  the  defendant  may  plead,  by  way  of  recoup. 
uuak%  that  tha  note  was  giv«n  nmlar  a  ceirtcaet^  by  the  terms  al  wfaach  tbo 
payee  was  to  farnish  wagons  to  be  sold  by  tlie  makec  on  commiasion,  and 
was  not  to  sell,  nor  to  furnish  to  be  sold,  any  other  wagons  to  any  other 
dealer  in  the  same  town,  and  that  the  plaintiff,  after  furnishing  wagons  to 
tHa  dsfeadanfc,  and.  reoeivvng  therefor  the  note  in  suit,  violated  his  a^eement 
by  fanuahiBf  wagaos  to  oihoi  daaler%  wheroby  defendaoit  was  prerenlad 
from  selling  the  wagons  fBrnished  him  at  a  profitt  Audr*  ▼.  Jferrets,  %§> 
Miss.  816;  7  Am.  St^  Rep.  65&  As  to  recoupoaent  generallyj^  ass  note  tft 
r^Bpp9T.  Barrimnu  40  Am.  Deo.  820-337. 
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HuBBABD  V.  Preston. 

(90  Michigan,  221.] 
Doos  — Right  to  Kill,  as  Nuisances.  — A  property  owner  who  keeps  no 
dog,  and  who^  together  with  his  family,  has  l>een  teriously  and  ni^hUy 
annoyad  for  somo  time  by  a  congregation  of  barking,  quarreling,  and 
fightiag  dogt  npon  his  premises,  has  a  right  to  use  all  reasonable  and 
necessary  means  to  protect  his  family  from  such  a  nuisance,  and  he  can- 
aot  be  held  liable  for  the  Talue  of  a  dog  killed  by  him  in  an  attempt  to 
drire  them  away,  if  he  did  not  know  who  owned  any  of  thorn,  and  did 
not  shoot  at  any  partionlar  dog. 

Jtdian  0.  Diekinsanj  for  the  appellant 

CoWiM,  Andrus^  and  Leete^  for  the  appellee. 

Long,  J.  On  November  9,  1890,  defendant  shot  and  killed 
plaintiff's  dog.  An  action  was  commenced  injustice's  courts 
where  defendant  had  judgment  On  appeal  to  the  circuit 
court  for  Wayne  County,  the  cause  was  tried  before  a  jury. 
The  only  question  submitted  to  the  jury  on  the  trial  in  the 
circuit  court  was  the  value  of  the  dog,  which  the  jury  found 
to  be  twenty-five  dollars,  and  verdict  and  judgment  were  en- 
tered for  that  amount.     Defendant  brings  error. 

On  the  trial  the  defendant  introduced  testimony  tending  to 
show  justification  for  the  killing.  The  oourt  permitted  the 
testimony  to  be  introduced,  but  held  that  it  did  not  amount 
to  a  justification.  The  only  question  raised  in  this  court  is, 
whether  the  court  should  have  submitted  that  branch  of  the 
case  for  the  determination  of  the  jury. 

We  think  the  court  was  in  error  in  not  so  doing.  It  ap- 
peared that  the  defendant  did  not  keep  a  dog;  that  he  lived 
on  Bagg  Street,  city  of  Detroit,  and  for  eight  days  prior  to  the 
shooting  he  and  his  family  had  been  greatly  annoyed  by  the 
congregation  of  a  large  number  of  dogs  about  his  premises, 
barking,  quarreling,  and  fightii^  there;  that  they  came  every 
night  upon  his  lawn,  about  his  house,  when  it  became  dark 
(on  two  occasions  he  counted  twelve  dogs),  and  that  they  kept 
up  their  cries  all  night,  at  intervals;  that  he  complained  to 
the  police  on  three  different  days  prior  to  the  killing,  but  with- 
out any  relief,  and  he  had  driven  them  away  on  several  nights; 
that  the  noise  made  by  them  kept  the  members  of  his  family 
awake,  and  seriously  annoyed  them;  that  he  did  not  know  the 
owners;  that  on  the  night  he  killed  plaintiff's  dog  he  drove 
them  away  twice,  but  they  returned;  that  he  could  not  get 
near  them,  but  they  would  return;  that  they  became  an  intol* 
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erable  nuiaanoe,  and  finally,  about  eight  o'clock  in  the  even- 
ing, he  went  out  with  his  revolver,  and  shot  among  them, 
while  on  his  lawn.  He  did  not  know  who  owned  any  of 
them,  and  did  not  shoot  at  any  particular  dog. 

The  defendant  had  a  right  to  protect  his  family  from  such 
nuisance;  and  it  was  a  question  for  the  jury  whether  he  used 
such  means  as  were  reasonable  and  necessary,  under  the  cir- 
cumstances,  to  rid  himself  of  it. 

The  judgment  must  be  reversed,  with  costs,  and  a  new  trial 
ordered.  

Animals,  Riqbtb  and  LiABn.rni8  of  Land-owkir  as  Rroabds  Tbis- 
PA88INO. »  Hone  fonod  trespasaing  in  another's  oloeo  may  be  turned  into 
highway  without  any  liability  arising  from  its  straying  away:  Cory  ▼.  LiUlep 
6  N.  H.  213;  26  Am.  Dec  458;  Humphrey  ▼.  Douglass,  11  Vt  22;  34  Am. 
Dea  668;  but  he  who  tnrns  it  into  the  highway  is  liable  to  owner  of  animal 
for  any  injury  which  results  to  it  from  a  failure  to  exercise  onHnary  caution 
in  so  doing:  ToUen  v.  Cole,  33  Mo.  138;  82  Am.  Dea  157.  For  unnecessary 
violence  to  trespassing  oattle  a  person  is  liable:  Bichardson  v.  Carr,  1  Harr. 
(Del.)  142;  25  Aql  Deo.  65;  but  he  will  not  be  liable  for  driving  them  away 
with  a  dog,  if  he  exercises  ordinary  care  and  prudence  as  to  size  and  charao-  { 
ter  of  the  dog,  and  the  manner  of  setting  him  upon  the  oattle  and  afterwards' 
panning  them:  Clark  t.  Adami,  18  Vt.  425;  46  Am.  Deo.  16L 


Crow  v.  Conant, 

[90  MlCHIOAN,  247.] 
BzaOUTOBS    AND    ADMnnSTRATDBS— APPOINTMBNT    09     DkVTOB    AM     PAT- 

XXNT.  — The  equitable  rule  that  if  a  debtor  is  appointed  executor  of  the 
will  of  his  creditor,  and  accepts  the  trust*  the  debt  is  presumed  to  have 
been  paid,  and  is  treated  as  assets  in  the  hands  of  the  executor  for  the 
•  payment  of  debts  and  legacies,  does  not  operate  to  discharge  a  lieu  by 
which  snch  debt  is  secured. 

■XBOUTOBS  AMD  ADMINUTBATORa  —  APPOIKTMBNT  OF  MOBTOAGOB  AS  EZEO- 

VTOB 18  MOT  Patmknt  ov  Mortoaob.  —  When  a  mortgagor  is  appointed 
•zecntor  of  the  will  of  his  mortgagee,  and  inventories  the  recorded 
mortgage  as  part  of  the  assets  of  the  estate,  without  mentioning  the 
mortgage  note,  which  is  produced  in  court  and  treated  as  assets  during 
the  administration,  his  appointment  as  executor  will  not  operate  to  die* 
dharge  the  mortgaj^e  and  note,  but  they  become  assets  of  the  estate,  and 
may  be  legally  assigned  to  a  legatee  under  an  order  of  final  distribution. 
8uch  legatee  may  then  maintain  a  bill  to  foreclose  the  mortgage,  al« 
Ifaongh,  prior  to  its  assignment  or  distribution,  and  to  the  final  discharge 
«f  ilM  executor,  he  had  represented  the  mortgaged  laud  to  be  nnencnni- 
bwsd,  and  had  sold  it  to  a  third  person,  received  the  pnrcbase-money, 
•ad  executed  a  warranty  deed.  In  such  case  the  purchase-money  re* 
ceived  by  the  executor  will  be  applied  to  the  payment  of  the  mortgage 
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4abft».  and  tb*  Ualwicei  etna  ob.  M^k  d«lit  will  l»  decUxed  ai  Ii«i  ioa>  thff 
iMid  in  favor  of  aucb  legatee;  and  as  th«  psrohasor  from  the  executor. 
has  a  complete  remedy  at  law  upon  his  warranty  of  title,  the  fact  tbat 
fa*  hae aheeondedy  Keanngoo  properly-,  affbrda  Dogroaod  foveqnttabte 
relief  against  sBoh  lagatoai 
SKseaToaa  ahji  AnHBiiimRAioBa— *  Aim>iRmnR<  q»  MoaTOAixiE  as  TSxmy 
uxoB  Don  HOT  AvFiOT  EoiTiTr  ov  RiOBicFnoif.  — When  a  mortgagor 
is  appointed  ezecator  of  the  will  of  his  mortgagee,  and  accepts  the  tmst^ 
the  mortgage  debt^ is  not  thereby  diaehargedr  a»«  Ken  against  the  land, 
and  it  thereby  becomes  an  asset  ^  tha  est^tt^  Inb  itm  «qaitx  •f  rad«Dp- 
tiBiL  dcMs  •BAt  theeehy  beaMHB  aoAlk  tm.  aMBti;  bmL  il  tha  oioBtgaAa  debt 
is  assigned  to  a  legatee  on  final  distribution,  the  Utter  does  noi  aoqairo 
any  interest  in  money  thereafter  vaeeived  by  tha  axeootor  upon  his  sale 
of  snoh  equity  of  redemption. 

Ckarlm  N.  Legf,  h(r%\m  appellsnte. 

John^  D.  SIiipmoAj  for  the  a^^poUeo* 

Grant,  J.  The  material  facta  in  this  case  are  theee: — 
October  25,  1875,  onA  Willmm  Littie,  beiog  the  owner  of 
the  land  involrvad  in  thw  contpoirorsj^,  deeded  it  to  one  Phin- 
eas  P.  Nichols,  and  Nichols  at  the  same  time  gave  to  Little 
a  parchase-money  mortgage  on  the  same  land  for  two  thousand 
five  hundred. dollars.  The  mortgage  was  reeorded  October 
28th  of  the  same  year,  and  on  the  same  date  was  assigned  by 
Little  to  Henry  G.  Lewis.  This  mortgage  was  held  by  Lewis 
until  his  death  in  1884.  Mr.  Lewis  died  testate,  naming  Mr. 
Nichols  and  two  others  as  the  executors  of  his  last  will  and 
testament  They  aecepled'  Um  trust,  and  duly  qualified, 
September  29,  1884.  This  mortgage  was  inventoried  among 
the  assets  of  tha  estate,  but  the  note  was  iiet  mentioBed,  at 
though  it  appears  to  have  been  produced  by  the  defendant 
upon  the  hearing  of  thie  cause  in  the  court  below;  Jane  8» 
1885,  the  probate  court  made  an  order  of  distribution  of  the 
estate  under  the  will  of  Mr.  Lewis.  By  this  order  the  mort- 
gage in  question  waft  assigned  to  tbe^  da&ndanti  w1k>,  ia  1898^ 
instituted  foreclosure  proceedinge  by  adTertiseineni  This 
mortgage  was  a  part  of  the  full  amount  due  her  as  legatee. 
She  gave  her  receipt  therefor  to  the  executors,  who  filed  the 
same  in  the  probate  court.  Th»  executors  bavo  not  beao  ab- 
solutely discharged. 

March  19,  1885,  Nichols  contracted  to  sell  thts  land  to  Na- 
than Crow,  the  father  of  the  complainants.  Mr.  Crow  paid 
Nichols  seven  hundred.  doUara  at  the  exeeution  of  the  con* 
tract  He  sobeequetttly  paid  the  attorney  fox  the  dafaadant 
seven  hundred  dollars,  and  the  balanoe  was  paid  te  Niehola 
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OTi  or  before  October  1, 1886,  at  which  date  Niohots  executed 
to  him  a  warranty  deed.  Coroplarnante  obtained  their  inter- 
eet  in  the  land  by  parchase  from  their  father.  Nichols  repre- 
sented to  Nathan  Crow  that  the  land  waa  tmencumbered. 
Nichols  up  to  that  time  had  borne  a  good  reputation,  and 
Crow  placed  implicit  confidence  in  his  representations.  A 
gross  fraud  was  perpetrated  upon  him  by  Niohols,  but  of  this 
neither  Mr.  Lewie  nor  the  defendant^  nor  the  oo-exeoutors  of 
Nichols,  had  any  knowledge. 

The  pointe  urged  by  complainants  are  these:  1.  That  the 
debt  of  the  executor  Nichols  must  be  treated  as  cash  in  his 
hands,  and  as  such  accounted  for  by  him;  2.  That  the  land 
contract  became  in  Nichols's  hands  a  security,  one  of  the  assets 
of  the  estate,  and  belonged  with  the  mortgage;  8.  That  pay- 
ments made  to  Nichols  both  before  and  after  the  transfer  of 
the  mortgage  to  the  defendant  should  be  applied  upon  the 
mortgage. 

This  bill  was  filed  to  enjoin  the  foreclosure  proceedings. 
The  decree  directed  the  two  payments  of  seven  hundred  dol- 
lars each  to  be  applied  upon  the  mortgage;  that  the  remainder 
of  said  mortgage  debt  was  a  lien  upon  the  land;  and  further 
held,  *Hhat  the  nomination  by  said  Henry  C.  Lewis,  in  his 
will,  of  Phineas  P.  Nichols,  one  of  his  executors,  did  not  oper- 
ate to  discharge  said  mortgage  nor  the  lien  on  the  land,  but 
that  said  mortgage  became  and  was  assets  of  the  estate  in  the 
hands  of  said  executors,  to  be  inventoried  and  treated  as  other 
like  assets  of  said  estate;  that  the  distribution  and  assignment 
of  said  mortgage  to  defendant  was  valid,  and  vested  the  owner- 
ship thereof  in  said  defendant** 

Complainants  alone  appeal. 

In  England  it  is  the  general  rule  that  if  a  debtor  is  appointed 
executor  of  the  will  of  his  creditor,  and  accepts  the  trust,  the 
debt  is  thereby  releiised.  But  equity  presumes  the  debt  to 
have  been  paid,  and  treats  it  as  an  asset  in  the  handa  of  the 
executor  for  the  payment  of  debts  and  legacies.  In  America 
this  equitable  rule  prevails  at  law  also,  in  the  abeenee  of  stat- 
utory provisions:  Woerner  on  Administration,  sec.  811,  and 
the  authorities  there  cited.  In  many  of  the  states  the  liability 
of  executors  and  administrators,  under  such  circumstances,  is 
fixed  by  statute.  The  application  of  this  equitable  doctrine 
does  not  operate  to  discharge  a  lien  by  which  the  debt  is  se- 
cured: Woerner  on  Administration,  sec.  B12;  Kinney  r.Ewngn^ 
18  Pick.  282;  SeverhdU  v.  Suydam,  59  N.  Y.  14a 
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In  Kinney  v.  Ensign,  18  Pick.  232,  the  land  had  been  twice 
mortgaged.  The  mortgagor  was  appointed  administrator  of 
the  second  mortgagee,  and  included  in  the  inventory  the  debt 
due  from  himself.  It  was  held  that  he  had  the  right  to  re* 
deem  as  against  the  assignee  of  the  prior  mortgage.  Shaw, 
C.  J.,  who  delivered  the  opinion,  said:  ^The  true  and  sub- 
stantial ground  is,  that  the  taking  of  administration  by  the 
debtor  is  not  in  fact  or  in  law,  to  all  purposes,  payment  of  the 
debt.  As  between  the  administrator  himself  and  those  bene* 
ficially  interested  in  the  estate,  he  is  held  to  account  for  it  as 
a  debt  paid,  from  convenience  and  necessity,  because  the  ad- 
ministrator cannot  sue  himself,  and  cannot  collect  his  own 
debt  in  any  other  mode  than  by  crediting  it  in  his  adminis- 
tration account.  On  technical  grounds,  as  well  as  on  con« 
siderations  of  policy,  an  administrator  is  not  permitted  to 
show  that  he  could  not  collect  a  debt  due  from  himself." 

In  the  present  case  it  is  immaterial  that  the  note  which  the 
mortgage  was  given  to  secure,  and  which  was  referred  to  in 
the  mortgage,  is  not  mentioned  in  the  inventory.  Its  produc- 
tion by  the  defendant  upon  the  hearing  leads  to  the  presump- 
tion that  the  note  was  delivered  to  Lewis  by  Little,  was  among 
the  assets  of  the  estate,  and  was,  with  the  mortgage,  transferred 
to  the  defendant.  The  mortgage  and  note  were  treated  as 
assets  beloriging  to  the  estate  by  the  executors,  by  the  probate 
court,  and  by  the  legatees.  Under  these  circumstances,  the 
legal  title  to  both,  by  the  assignment  of  the  executors,  passed 
to  the  defendant. 

At  the  time  of  the  assignment  to  defendant  there  was  noth- 
ing upon  record  to  indicate  that  complainants'  father  bad  any 
legal  or  equitable  defense  to  the  mortgage,  nor  to  cause  any 
suspicion  that  Nichols  intended  to  defraud  him.  If  he  had 
examined  the  record  in  the  office  of  the  registrar  of  deeds  before 
paying  Mr.  Nichols,  he  would  have  found  a  record  of  this  mort- 
gage, and  could  easily  have  protected  himself  from  the  fraud 
which  Nichols  was  practicing  upon  him.  It  would  certainly 
be  most  inequitable  to  visit  the  consequences  of  his  implicit 
confidence  in  Nichols  upon  the  defendant,  whose  legal  right  it 
was  to  rely  upon  this  record.  Granting  that  both  parties  are 
innocent,  the  complainants'  grantor  put  it  ib  the  power  of 
Nichols  to  commit  the  fraud,  and,  according  to  all  the  author- 
ities, they  must  bear  the  consequences. 

Nichols  owned  the  equity  of  redemption.  This  interest  was 
entirely  distinct  from  that  of  the  mortgage.    A  mortgagee 
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aoqaires  no  interest  in  it  except  by  foreclosure.  It  did  not 
become  an  asset  of  the  estate  by  the  appointment  of  Nichols 
as  executor,  and  his  acceptance.  Whatever  good  morals 
may  have  required  on  the  part  of  Nichols  upon  receipt  of  the 
money  for  the  sale  of  this  interest,  neither  the  estate  nor  the 
defendant  acquired  any  interest  in  the  money  received  after 
the  estate  was  closed  as  to  the  defendant. 

Complainants   have  a  complete  remedy  at  law  upon  Mr. 

Nichols's  warranty  of  title.     It  affords  no  ground  of  equitable 

relief  against  the  defendant  that  Nichols  has  absconded,  and 

•  left  no  property  which  can  be  seized  to  satisfy  complainants' 

damages. 

Decree  affirmed,  with  costs. 

BxioirroBs  A]n>  Admin  istbatobs  —  Effect  of  AFPonrriNO  Dxbtor  is 
ExiODTOR.  — At  coinmoQ  law,  a  debt  duo  from  an  executor  to  hit  testator 
was  coQsidered  paid,  and  was  assets  in  his  hands.  In  equity,  he  is  account- 
able for  the  amount  of  bis  debt  as  assets,  not  only  for  the  payment  of  debts, 
but  also  for  the  benefit  of  residuary  legatees:  Beall  v.  HiUiary,  1  Md.  186; 
54  Am.  Deo.  649;  Kaiter  ▼.  Pienon,  27  Iowa,  90;  1  Am.  Rep.  254. 
The  bond  of  an  obligor  who  becomes  administrator  of  the  obligee  is  thereby 
suspended,  and  the  debt  becomes  assets  in  his  hands  as  administrator:  Bige- 
hw  T.  Bigelow,  4  Ohio,  134;  19  Am.  Dec  691. 

Kkdkmption,  Right  oi:  See  note  to  Bom  r.  IndtanafoGs  NaL  Bank,  21 
Am.  St  Bep.  84^249. 


Hutchinson  v.  Whitmobb. 

[90  Michigan,  25.^] 
TsOYSm  FOB  BXBKFT  PbOPBBTT  —^  SUFFIOIBNOT  OF    DECLARATION.  ~  In  an 

action  of  trover  against  a  sheriff  for  the  conversion  of  exempt  property 
■eiied  under  execution,  an  allegation  in  the  declaration  that  such  sheriff 
by  his  deputy  or  agent,  nainiog  him,  did  convert  and  dispose  of  the  prop* 
•rty,  is  sufficient  to  charge  the  sheriff;  and  in  such  case  the  usual  declara- 
tion in  trover  is  sufficient  to  enable  the  plaintiff  to  show  such  facts  as 
are  necessary  for  the  recovery  of  such  exempt  property. 

Exemptions. — Duty  of  Ovfickr  Levying  upon  Goods,  any  portion  of 
which  k  exempt  by  law,  is  to  have  an  inventory  and  appraisal  made,  and 
to  permit  the  debtor  to  select^  or,  upon  his  neglect,  to  select  for  him« 
property  to  the  amount  allowed  by  law.  Failing  in  this  duty,  the  officer 
is  liable  to  an  action. 

Exemptions  —  Farmbeo.  — Under  a  statute  exempting  from  sale  on  execu* 
tionthe  "tools,  implements,  materials,  stock,  apparatus,  team,  vehicle, 
horses,  harness,  or  other  things  to  enable  any  person  to  carry  on  the 
profession,  trade,  occupation,  or  business  in  which  he  is  wholly  or  princi* 
pally  engaged,  not  exceeding  in  value  $'250,"  a  yearling  steer,  a  heifer» 
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tw  ipiiBg  mItm,  Bad  «  qnaattty  of  hay,  mU,  enn,  damr-mtd^  maA 
Mrnttallu  btloagiog  to  a  farmer,  are  •xaoipt  to  tbe  ■fcatuWiy  amottEft 
from  ItTy  on  oxooution  againat  him. 

8.  P.  Hutchinamif  far  the  appellant. 

Salsbury  and  (yMealey,  for  the  appellee. 

Long,  J.    The  court  directed  verdict  and  jndgmmiiB  &Tor 
of  the  defendant    Plaintiff  brings  error. 

The  objections  upon  the  trial  relate  to  the  form  and  sub- 
stance of  the  declaration.  The  first  count  of  tiie  declaration  is 
as  f<dlows:  '*  Silas  P.  Hutchinson,  plaintiff  in  this  suit,  com*  • 
plains  of  Ancil  K.  Whitmore  [sheriff  of  said  county  for  the 
year  1887],  defendant  in  this  suit,  who  has  been  dnly  «iffn- 
moned  to  answer  the  plaintiff  in  a  plea  of  trespass  on  the  case, 
far  that,  whereas,  to  wit,  on  or  abiMt  the  2d  day  <»f  November, 
1887,  in  the  township  of  Woodstock,  in  said  county,  said  plain- 
tiff was  lawfully  possessed  as  of  his  own  property  of  the  follow- 
ing goods  and  chattels,  viz.,  18  tons  of  tame  hay,  about  200 
bushels  of  oats,  about  400  bushels  of  corn  in  the  crib,  on  the 
farm  of  said  8.  P.  Hutchinson,  the  undivided  i  of  300  bushels 
of  com  in  the  crib  on  said  farm,  6  tons  of  marsh  hay  in  shed  and 
stack  on  said  farm,  1  red  yearling  steer,  one  black  and  white 
heifer,  two  spring  calves,  about  75  bushels  of  oats  in  the  mill 
of  Sanders  &  Son,  in  said  Woodstock,  the  undivided  i  of  all 
the  clover-seed  on  the  premises  of  George  Bowen  in  said  Wood- 
stock, about  1,500  bundles  of  cornstalks,  all  of  great  value, — 
of  the  value  of  $300  (three  hundred  dollars).  And,  being  so 
possessed  thereof,  the  said  plaintiff  afterwards,  to  wit,  on  or 
about  the  day  and  year  above  named,  and  at  the  place  last 
aforesaid,  casually  lost  the  said  described  goods  and  chattels 
and  other  property  out  of  his  possession,  and  the  same  After- 
wards, to  wit,  on  the  same  year  and  day  last  aforesaid,  and  at 
the  place  aforesaid,  came  into  the  possession  of  the  defendant, 
or  his  deputy  or  his  agent,  one  James  C.  Morley,  by  finding; 
yet  said  defendant,  well  knowing  the  said  above-described 
property  to  be  the  property  of  the  said  plaintiff,  and  of  right 
to  appertain  to  and  belong  to  him,  the  said  defendant  has  not 
as  yet  delivered  the  said  above-described  property,  or  any  part 
thereof^  to  the  said  plaintiff,  although  often  requested  so  to  do, 
and  hath  hitherto  wholly  refused  so  to  do;  and  on  or  about 
the  same  year  and  day  last  aferesaid,  and  at  the  place  afore- 
said, the  said  defendant  did  by  his  deputy  or  agent,  the  said 
James  C.  Morley,  convert  and  dispose  of  the  said  above-de- 
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floribed  goods  and  obattels  anid  other  propertj  to  hi?  own  qbo, 
to  the  damage  of  the  plaintiff  of  $800  (three  hundred  dollars). 
{Whieb  said  goods  and  chattels  said  plaintiff  then  and  there 
owned,  needed,  and  used  in  his  basiness,  which  was  that  of 
farming,  which  said  fkrraing  business  was  his  principal  busi- 
ness during  the  year  1887,  and  for  several  years  previous 
thereto.]  And  the  said  conyersion  and  sale  of  said  goods 
and  chattels  was  contrary  to  the  provisions  of  sections  25, 
27,  28,  29,  80,  and  31,  chapter  266,  of  Howell's  Annotated 
Statutes  of  the  state  of  Michigan  [relative  to  judgment  and 
the  levy  of  executions],  whereby  the  said  goods  and  chattels 
were  eventually  lost  to  the  said  plaintiff,  and  by  means  thereof, 
of  the  loss  of  the  use  of  the  same  in  bis  business  thereof,  he 
was  greatly  and  further  injured  and  damnified  to  his  damage 
1300  (three  hundred  dollars)." 

The  second  count  of  the  declaration  refers  to  the  first  count 
for  a  description  of  the  property,  and  alleges  the  plaintiff's 
possession  of  it,  and  that  it  was  seized  and  taken  out  of  his 
possession  by  the  deputy  or  agent  of  the  defendant,  who  pre- 
tended to  seize  and  take  it  by  virtue  of  an  execution  issued 
out  of  the  circuit  court  for  the  county  of  Lenawee,  covering  the 
goods  and  chattels  of  the  plaintiff  and  Charles  E.  Ounn  and 
Oliver  P.  B.  Qunn,  October  8,  1887,  said  execution  being  in 
favor  of  Frank  Boss.  This  count  further  charges  that  it  was 
the  duty  of  the  defendant  or  his  deputy  to  make  an  inventory 
of  the  property  seized,  and  to  have  the  same  appraised,  and 
to  permit  or  allow  the  plaintiff  to  select  for  himself  such  of 
the  property  as  was  exempt  by  law  from  sale  on  execution; 
that  the  defendant  wholly  failed  and  refused  to  allow  such 
selection  to  be  made,  though  the  goods  and  chattels  seized 
were  of  the  nature  which  by  the  law  were  exempt  from  sale  on 
execution. 

Upon  filing  this  declaration,  the  defendant  pleaded  the 
general  issue,  and  gave  notice,  among  other  things,  that  the 
defendant,  during  the  year  1887,  was  sheriff  of  Lenawee 
County.  The  notice  then  recites  the  judgment  in  favor  of 
Prank  Boss,  and  against  the  plaintiff  and  Charles  E.  Gunn 
and  Oliver  P.  B.  Gunn,  and  the  issuing  of  the  execution 
thereon,  and  the  placing  of  such  execution  in  the  hands  of  his 
deputy,  James  C.  Morley,  for  service,  and  that  if  any  of  the 
acts  complained  of  in  the  declaration  were  done,  it  was  by 
virtue  of  said  execution,  in  seizing  and  levying  upon  the  goods 
described  in  plaintiff's  declaration. 

AM.  »r.  Rbi*..  Vou  XXX.  -28 
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The  cause  came  on  for  trial  in  the  Lenawee  circuit  court 
before  a  jury,  and  the  counael  for  plaintiff  made  his  opening 
statement  to  the  jury,  in  which  be  claimed  and  stated  that 
the  case  before  them  was  one  of  trover,  in  which  plaintiff 
claimed  certain  property  as  the  owner  thereof,  which  was 
seized  and  taken  from  him  by  Mr.  Morley,  while  acting  as  a 
deputy  sheriff  under  Ancil  K  Whitmore,  who  was  then  sheriff 
of  Lenawee  County,  and  he,  Morley,  claimed  to  have  acted 
under  a  writ  of  execution  issued  out  of  the  circuit  court  for 
the  county  of  Lenawee,  upon  a  judgment  entered  in  said 
county  against  plaintiff  and  in  favor  of  Frank  Boss;  that  the 
principal  business  of  the  plaintiff  at  the  time  was  that  of 
farming,  and  that  this  property,  under  the  law,  was  exempt 
from  seizure  on  execution  against  the  owner;  and  that  said 
Morley  did  not  permit  the  plaintiff  to  select  his  exemptions, 
or  set  them  out  to  plaintiff.  No  other  claim  was  made  except 
such  as  arose  from  such  seizure. 

The  plaintiff  was  then  called  as  a  witness  in  his  own  behalf> 
and  testified  that  during  the  years  1885, 1886,  and  1887  his 
principal  business  was  that  of  a  farmer.  He  was  then  asked 
what  property  he  had  upon  his  farm  in  the  year  1887*  This 
was  objected  to,  for  the  reason  that  the  declaration  did  not 
allege  that  the  defendant  was  sheriff  of  Lenawee  County  at 
that  time.  This  objection  was  sustained,  and  the  court  per- 
mitted the  plaintiff  to  amend  his  declaration;  and  the  first 
count  of  the  declaration  was  amended  by  the  insertion  of  the 
words  inclosed  in  brackets.  Upon  his  amendment  being 
made,  the  court  permitted  the  plaintiff  to  testify  that  he  had 
upon  the  farm  at  that  time  the  property  seized  and  taken 
from  him  under  the  execution.  The  plaintiff  also  testified 
that  Mr.  Morley  was  a  deputy  sheriff  of  Lenawee  County  at 
that  time.  Plaintiff's  counsel  thereupon  offered  to  show  by  the 
witness  that  the  property  mentioned  in  the  declaration  was 
taken  by  virtue  of  an  execution  by  Mr.  Morley;  that  he  was 
deputy  sheriff,  acting  under  the  defendant  as  sheriff  of  Len- 
awee County;  and  that  the  plaintiff  demanded  the  property 
as  exempt,  within  the  term  '*  stock,"  as  used  in  subdivision  8 
of  section  27,  chapter  266,  Howell's  Statutes,  —  that  is,  stock 
on  the  farm,  —  and  that  it  was  exempt  to  the  plaintiff  for  that 
reason.  The  court  refused  to  permit  this  testimony,  for  the 
leason,  as  stated,  that  the  declaration  did  not  make  a  case  for 
the  recovery  of  exempt  property  seized  upon  execution.  Ex- 
ception  was  taken  to  this  ruling.    The  plaintiff  thereirmn 
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rMtad  his  case,  and,  the  defendant  offering  no  testimony^  th» 
oourt  directed  a  verdict  in  favor  of  the  defendant 

The  only  question  for  consideration  is,  whether  the  declara* 
tion  states  a  cause  of  action  for  recovery  of  property  which  la 
exempt  by  statute  from  sale  under  execution.  Section  27 
(Howell's  Stats.,  sec.  7686)  provides:  *' The  following  property 
shall  be  exempt  from  levy  and  sale  under  any  execution,  or 
upon  any  other  final  process  of  a  court:  •  •  •  •  8.  The  tools^ 
implements,  materials,  stock,  apparatus,  team,  vehicle,  horses^ 
harness,  or  other  things  to  enable  any  person  to  carry  on  the 
profession,  trade,  occupation,  or  business  in  which  he  is  wholly 
or  principally  engaged,  not  exceeding  in  value  1260." 

The  contention  upon  the  part  of  defendant's  counsel  in  this 
court  is,  —  !•  That  the  declaration  does  not  state  that  tha 
deputy  holding  the  execution  and  levying  it  was  the  deputy 
acting  under  the  defendant  as  sheriff  of  Lenawee  County;  2. 
That  the  declaration  does  not  state  and  show  that  the  prop- 
erty levied  upon  and  taken  is  of  such  a  character  that  it  would 
be  exempt  from  sale  on  execution,  under  subdivision  8,  abova 
quoted* 

The  first  point  need  not  be  discussed.  It  is  stated  in  the 
declaration  that  the  defendant,  by  his  deputy  or  agent,  Jamea 
C.  Morley,  did  convert  and  dispose  of  the  said  above-described 
property  to  his  own  use.  This  was  a  sufficient  statement  iOs 
the  declaration  to  charge  the  defendant. 

Upon  the  second  point  raised,  couhfcI  rely  upon  the  case  of 
McCoy  y.Brennan,  61  Mich.  362,  1  Am.  St  Rep.  589,  in  which, 
it  was  stated  by  Mr.  Justice  Champlin  that  the  plaintiff  should 
have  declared  specially,  setting  forth  the  facts  which  showed 
the  property  exempt,  and  that  the  property  was  converted 
contrary  to  the  provisions  of  the  statute  giving  her  the  ex-^ 
emptions,  referring  to  the  same.  The  real  question  in  con* 
troversy  in  that  case  was,  whether,  inasmuch  as  one  of  tha 
partners  had  drawn  from  the  firm  assets  one  thousand  doUara 
for  her  individual  use,  she  could  claim  the  statutory  exemp* 
tion  out  of  the  goods  levied  upon  belonging  to  the  partnership.. 
It  was  held  that  this  fact  was  not  available  to  the  defendant; 
that  the  dealings  and  adjustment  between  partners,  or  be* 
tween  partners  and  creditors,  cannot  be  inquired  into  in  such 
a  collateral  proceeding,  and  that  the  exemption  of  a  partner 
does  not  depend  upon  whether  he  has  drawn  out  more  than 
his  share  of  the  firm  assets;  that  such  question  can  only  ba 
reached  by  an  ac^untin;  and  winding  up  «f  the  cgpartner* 
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8bip  in  equiij*    What  was  aaid  in  that  case  !■  roferenoe  to 
the  declaration  most  be  regarded  as  obiter. 

Id  Wyetqfy.  TFyUft,  8  Mich.  48,  the  suit  was  coanseweed  by 
ordinary  declaration  in  trover.  The  plaintiff  wae  permitted 
to  recorer,  as  was  the  plaintiff  in  the  case*  of  Stibon  y.  GSMa, 
46  Mich.  216.  We  think  the  plaintiff  had  a  right  to  introduce 
his  testimonj  oflbred  under  either  count  of  the  deelanition; 
but  if  the  declaration  had  been  in  trorer,  in  the  usual  form 
of  such  declarations,  plaintiff  would  have  had  the  ri^ght  to 
show  the  facts  necessary  for  a  recovery  for  such  property  as 
under  the  statute  is  exempt  firom  levy  and  sale  on  execution. 
It  is  the  duty  of  an  officer  making  a  levy  upon  goods,  an7 
portion  of  which  are  exempt  by  law,  to  have  an  inventory  and 
appraisal  made,  and  permit  the  debtor  to  select,  or,  upon  hf» 
neglect,  to  select  for  him,  property  to  the  amount  allowed  by 
law.  Failing  in  this  duty,  the  officer  is  liable  to  an  action: 
Wyckoffr.  WyUis^  8  Mich.  48. 

Of  course,  it  is  not  the  duty  of  an  officer  in  levying  upon 
property,  no  part  of  which  is  exempt  under  the  laws,  to  make 
an  inventory  and  appraisal,  and  call  upon  the  defendant  to 
make  selection  or  to  set  out  any  exemptions;  but  where  a 
part  of  the  property  is  exempt,  it  has  been  held  repeatedly  by 
this  court  that  it  is  the  duty  of  the  officer  to  make  the  inven- 
tory, and  see  that  the  exemptions  are  set  out. 

The  principal  question  in  controversy  hero  resolves  itself 
into  this:  Was  any  of  the  property  levied  upon  exempt  from 
sale  under  the  claim  made  by  the  declaration  f  The  dedara- 
tion  sets  forth  that  the  plaintiff's  principal  business  was  that 
of  farming,  and  the  property  levied  upon  and  taken  consisted 
of  hay,  oatS|  corn,  a  yearling  steer,  a  heifer,  two  spring  calves, 
some  clover-seed,  and  a  quantity  of  cornstalks,  amounting  in 
all,  according  to  the  appraisal  made  upon  the  execution,  to 
the  sum  of  1442.  This,  according  to  the  testimony  of  the 
plaintiff,  comprised  about  all  the  property  then  upon  his  farm. 
Out  of  this  we  aro  satisfied  the  plaintiff  bad  a  right  to  select 
from  the  appraisal  two  hundrod  and  fifty  dollars'  worth.  Con- 
stitutional and  statutory  provisions  exempting  property  from 
execution  are  remedial,  and  aro  to  be  construed  liberally  and 
beneficially  for  the  debtor.  One  engaged  in  any  trade  or  oc- 
cupation is  entitled  to  an  exemption,  to  be  selected  out  of  his 
stock  in  trade;  and  thero  is  no  more  reason  for  holding  such 
a  stock  exempt  fnmv  levy-  and  sale  than  in  holding  two  hun- 
dred and  fifty  dollars'  worth  of  the  property  here^deeeribed  as 
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necessary  to  the  plaintiff  in  his  business  of  farming,  tinder 
subdivision  8  of  section  27,  above  quoted.  The  court  was  in 
error  in  refusing  to  permit  the  plaintiff  to  show  that  his  prin* 
cipal  business  was  that  of  a  farmer,  what  property  he  bad 
upon  the  faran,  and  the  necessity  of  this  property,  or  any  por- 
tion of  it,  to  •Mible  him  tooarry  on  his  buainass  9S  fanaing. 

Hie  judgment  must  be  rewrsed,  with  costo,  «iid  «  now  trial 
ordered.  ^__^ 

BxiounoKS— Taovca  toa  Bxbmpt  PROPnrr.  —  At  lo  tli«  d«blor*t 
rtmedlM  lo  rindicaU  infriugeniAnU  on  right  of  oxempfcioii,  mo  noU  to  FVm 
Dmor  T.  A^  75  Am.  Doo.  6A5-66S. 

SxBMPnav,  Oladc  pob. — A  doUtor'a  right  to  proper^  mader  the  ozemp* 
ftioa  Uw  oztoodt  only  to  anoh  «•  U  appraitad  and  aat  apart  to  him:  HaUk  ▼• 
BarOe^  46  Pa.  8t  1S6;  S4  Am.  Dms.  4SA.  Tha  tima  for  tha  dabtor  to  alact 
whathar  ha  will  ratain  raal  or  perwmal  property  ia  aftar  thaappraiaers  haTa 
haan  annuionad:  Bo/wmam  r.  BrnUs^^  81  Pa.  Bt  225;  72  Am.  Dao.  738.  A 
■hariff  ItTyiag  on  aararal  artiola^  ona  of  wbioh  ii  axampt,  ia  not  liable  la  trea* 
paat  therefor,  where  tha  debtor  faila  to  eleot  before  \vry  whioh  of  them  ha 
will  claim  ao  azempts  McOee  r.  AndertoH,  1  R  Moa.  187;  SS  Am.  Dao.  67a 
Tha  aherif(  wheneTor  pracbioable,  ahoald,  before  ha  leviee  an  exaontion,  no> 
lifjr  defendant  of  hit  haTing  tneh  azacntion;  and  defendant,  npon  aaoh  notice^ 
mnat»  if  ha  daima  exemption  of  hia  parional  property  and  the  land  on  wbioh 
ha  faeidae  until  tha  reat  of  hia  property  in  the  oonnty  is  azkauUid,  fuuieh 
tha  offiear  with  a  datoripttan  of  his  other  property  liable  to  lale  on  azeention, 
or  ha  win  ha  deemed  to  have  waived  his  ri^liti  nnder  that  statnts:  People  ▼. 
PtUmer,  46  IXL  S98;  96  Am.  Deo.  ilS.  Compare  Harringion  ▼.  SmUh,  14 
CoL  876;  20  Am.  St  Rep.  272.  A  sheriff  or  other  officer  Jma  no  right  to 
take  from  a  debtor,  by  virtue  of  process  against  him,  his  exempt  property. 
In  anoh  oaaa  tha  officer  leviee  on  the  property  at  hia  peril,  and  the  law  wll 
not  protaot  him;  nor  is  the  debtor  compelled  to  snbmit  to  sach  trespisa 
without  raaaonabla  raaiatance:  Peopk  t.  CiemtMUf  68  Mich.  6  6;  13  Am.  St. 
Rep.  878. 

ExBMPnoMS^FARMBRS. — A  two-year-oM  heifer  forward  with  calf  ia 
within  tha  etatntory  provision  exempting  a  debtor*s  only  cow:  Am#t.  S^tMh, 
7  Vl  466;  26  Am.  Dao.  202.  A  two-year*old  hailer  is  eaampt,  whether  with 
aalf  or  not»  if  aha  ia  tha  only  oow  owned  by  the  debtor:  Freem  f%  v.  Ca  7>.a> 
Utp  10  Vt  483;  88  Am.  Dec  210;  OatTiUh  v.  Orauie,  71  Ain.  Dec.  707.  Tha 
azan&ption  of  ozen»  horses,  or  males  belonging  to  a  farmer  ia  intended  to  vp. 
ply  to  anoh  animala  only  aa  are  suitable  and  intended  for  ordinary  work'oou* 
dnotad  oo  a  farms  Boberi  r.  AdmmM,  88  Cal.  883;  99  Am.  Deo.  413^  Bat  to 
asamft  a  horae^  il  is  not  naoamary  that  he  shonld  have  bean  brokan  to  gears 
Nokmi^.  Wkkknm,  9  Ala.  169;  44  Am.  Deo.  486u 
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Williams  v.  Kbtbs. 

[90  MiCHlOAH,  29J.] 

IfanaAAM— PATMBifT  09  AasiQSXD  MoaroAOi. — When  a  mortgajcM 
aMtgnt  tlM  morfegago  aad  a  negotiable  note  aeoared  thereby,  before 
■atorityy  aad  for  a  valaable  coasideratioa,  and  the  mortgagor,  without 
knowledge  of  enoli  aasigament,  paye  the  mortgage  debt  to  the  admin* 
UtraUur  of  the  original  mortgagee  withoat  requiring  the  prodaction  of 
the  note  and  mortgage,  each  payment  ii  no  defenie  to  foreolosare  of  the 
Mortgage  by  the  aaeignee. 

MMROAon — Assign MEirr  or — Rights  of  Assiohib.  —The  assignee  of  a 
Bortgage  and  aooompanying  negotiable  note,  transferred  before  m ata- 
ri^ and  for  a  Yalnable  consideration,  takes  the  lacnritiee  free  of  any 
eqnitiee  existing  between  the  original  parties  of  which  h  j  ha  I  no  notice. 

MonoAGB  —  Patmknt  of  A'ssiGsriD  Mortgagb  —  OosrsTRCorios  of  Stat- 
wn.—  A  etatnte  reciting  that  "  the  recording  of  an  asiignneat  of  a  mort- 
fige  shall  not^  of  itself,  be  deemed  notice  of  sneh  assignment  to  the 
Mortgagor,  eo  as  to  invalidate  any  payment  made  by  him  to  the  mort- 
Hsgee,"  does  not  authorize  the  mortgagor  to  pay  the  mortgage  to  one  not 
tiio  holder  of  the  negotiable  note  secnred  thereby,  bat  it  only  means 
tlukt  the  mortgagor  shall  nob  he  required  to  search  the  record  before 
■aking  payment  to  the  one  prima  facie  entitled  to  receive  it,  who,  in 
oase  the  mortgage  is  aocouipinied  by  a  negotiable  note,  is  the  holder 
thereof. 

VaQOTIABUI  iNSTRirMBNTS  —  ASSIGSTUKKT  BBFORB   MaTURITT  ~  RiGBTS  OF 

PARTIBS.  —-The  maker  of  a  negotiable  note  cannot  aunme  that  it  has 
■otbeenassififned  or  traniferre  I,  and,  by  maki  \%  payment  thereof  before 
BBatoiity  to  the  orig  ual  hoMer,  defeat  the  rights  of  a  purchaser  for  ralne 
before  maturity, 

Oharle$  N.  Legg^  for  the  appellants. 

H.  H.  Barlow^  for  the  appellee* 

MoB8B,C.J.  The  ooinpLiiaant  filel  this  bill  to  foreclose 
a  mortgage. 

The  undisputed  facts  of  the  cas3  are  subst mtially  as  fol- 
lows: The  defendant  Cyras  J.  Keyes,  in  1884,  was  a  merchant 
Ja  the  village  of  Bronson.  Branch  County,  in  this  state.  He 
•owned  lot  1  of  C.  D.  Randall's  ad  lition  to  said  village.  There 
-was  located  upon  said  lot  a  woolen  stce  building,  in  which 
^6  was  doing  ba<«iness.  This  building  was  destroyed  by  fire 
ibat  year.  At  this  time  he  was  largely  inrlebted  to  C.  L.  Luce 
A  Co.,  of  Toledo,  Ohio.  C.  L.  Luce,  of  that  firm,  agreed  to 
famish  the  means  to  rebuild,  and  did  so.  patting  up  two  brick 
■tores  upon  the  lot,  with  a  partition  wall  between  them,  bat 
oommumcating  from  the  inside  with  one  or  more  doors.  The 
amount  advanced  b/  Luce  was  six  thousand  five  hundred  dol- 
lars.   On  December  18,  1884,  K?yes  gave  his  promissory  note 
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to  Lnoe  for  that  amouat,  payable  ia  three  years  from  date, 
with  interest  at  seven  per  cent,  payable  semi-annually,  and 
Eeyes  and  his  wife,  the  defendant  Sarah  A.  Keyes,  executed 
and  deliyered  to  Lnoe  a  mortgage  for  the  same  amount  upon 
the  property  as  collateral  security  to  said  note.  This  is 
the  mortgage  being  foreclosed  in  this  suit  In  October,  1886, 
0.  L.  Lace  borrowed  five  thousand  dollars  of  the  complainant, 
and  gave  his  note  therefor,  and  also  turned  out  to  him  the 
Keyes  note  and  mortgage  as  collateral  security  to  his  note, 
bat  executed  no  written  assignment  of  the  same.  0.  L.  Luce 
died  September  16, 1886,  and  the  defendants  Arthur  B.  Luce 
and  Clarence  Brown  were  appointed  his  administrators.  After 
this,  Cyrus  J.  Keyes  sent  for  Arthar  B.  Luce,  who  went  to 
Bronson.  It  was  found  that  Keyes  was  owing  C.  L.  Luce 
A  Co.,  including  this  mortgage  indebtedness,  about  twelve 
thousand  dollars.  Keyes  did  not  know  that  Luce  had  as- 
signed or  pledged  this  mortgage.  An  arrangement  was  made 
October  26, 1886,  by  which  Keyes  and  wife  made  a  deed  to 
Arthur  B.  Luce  and  Clarence  Brown,  as  administrators  of  the 
estate  of  C.  L.  Luce,  deceased,  and  also  turned  over  to  them 
his  stock  of  good?  inventorying,  at  cost  price,  about  three 
thousand  eight  hundred  dollars.  The  deed  described  the 
property  deeded  as  follows:  ''The  two-story  brick  store  and 
lot,  being  lot  No.  1  of  C.  D.  Randall's  addition  to  the  village 
of  Bronson";  and  contained  the  following  clause: '^  This  deed 
is  made  subject  to  a  certain  mortgage  made  and  executed  by 
Cyrus  J.  Keyes  and  Sarah  A.  Keyes  to  Charles  L.  Lace  for 
flix  thousani  five  hundred  dollars,  and  recorded  in  liber  17, 
on  page  852,  of  Mortgages,  Branch  County,  and  is  full  pay- 
ment  of  said  m  )rtgage." 

On  the  sama  day,  Cyrus  J.  Keyes  made  a  deed  to  his  wife, 
Sarah  A«  Keyes.  The  real  estate  conveyed  was  described  in 
said  deed  as  follows:  *'  The  brick  store  and  lot  situated  on  the 
north  side  of  Chicago  Street,  and  known  as  lot  No.  1,  and  a 
fractional  part  of  lot  No.  2,  of  C.  D.  Randall's  addition  to  the 
Tillage  of  Bronson.'' 

In  connection  with  these  two  deeds,  it  may  be  stated  that  it 
is  admitted  in  the  record  that  at  the  time  the  mortgage  was 
made,  and  before  the  brick  stores  were  built,  in  order  to  make 
a  better  line  between  lots  1  and  2,  measurements  had  been 
taken,  and  Sanborn,  who  owned  lot  2,  had  agreed  to  deed  to 
Keyes  a  wedge-shaped  piece  of  land  off  from  the  north  end  of 
the  west  side  of  lot  2,  in  exchange  for  a  wedge-shaped  piece 
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to  be  deedad  to  him  by  Keyes  from  off  the  east  part  of  tbe- 
iouth  end  of  lot  1*  The  etoree  were  built  so  as  to  corresposd 
with  this  new  lkie»  and  it  is  atiimlated  by  the  paxtiea  that 
whatever  decree  ia  made^  it  ahiill  be  in  aecocdaaee  with  aueh 
line,  as  deeda  faa^e  eince  passed  between  Sanbooi  and  Kefree, 
carrying  out  their  Terhal  agreement  to  exchange  lands  aa 
aforesaid. 

The  defense  Co  this  fiNrecIesnre  is,  on  the  part  of  the  defend- 
ants Gyros  J.  and  Sarah  A.  Keyea,  that  it  was  intended  to 
deed  only  one  of  these  brick  stores,  to  wit,  the  west  sUM'e,  and 
that  the  east  store  was  never  intended  to  be  deeded  to  Luoe 
and  Brown^  and  that  they  have  never  had  possession  ef  it, 
and  that  by  the  execution  of  the  deed  to  them  the  mortgage 
was  paid  and  released  as  against  said  east  store  property.  It 
is  not  claimed  that  the  note  and  mortgage  were  in  the  handa 
of  Arthur  B.  Luce  when  this  deed  was  made,  but  Kayes  teati- 
fiea  that  Luce  promised  to  discharge  the  mortgage.  He  ia 
corroborated  by  the  justice  of  the  peace,  Setb  Monroe,  who 
drew  the  deeds  to  Luee  and  Brown,  and  also  the  deed  to  Sarah 
A.  Eeyea.  Arthur  B.  Luoe  denies  that  the  deed  was  intended 
to  oover  only  the  west  store,  and  says  further,  that  he  took  the 
deed,  not  aa  an  absolute  conveyance  in  payment  of  the  mort* 
gage,  but  as  additional  security  to  his  mortgage  and  other 
debts  owing  to  C.  L.  Luoe  A  Ca,  and  also  to  aid  Keyes  in 
preserving  his  property  from  other  creditors,  to  whom  Keyea 
was  owing  three  thousand  dollars  and  upwards.  Luce  saya 
in  his  answer  that  the  goods  received  at  the  time  the  deed 
waa  made  were  not  sufficient  to  pay  the  indebtedness  of 
Keyea  to  C.  L.  Luce  &  Co.,  nor  would  the  real  estate  oovered 
by  the  mortgage,  if  sold  at  a  fair  price,  be  sufficient  to  realiae 
an  amount  aufSeient  lo  pay  such  indebtedness;  but  that  he 
and  Brown,  aa  administratorai  are  anxious  to  come  to  an  ac- 
counting with  Eeyea,  and  that  if  from  the  sale  of  such  real 
estate  there  ahould  be  more  than  aufficient  to  pay  such  indebt- 
edness, they  are  desirous  it  should  be  paid  over  to  said  Keyes  ^ 
and  they  ask  the  same  relief  as  though  they  had  filed  a  eroes^ 
bill,  and  that  an  accounting  may  be  had  with  aaid  Eeyea. 

The  amount  found  to  be  due  upon  the  mortgage  by  the  court 
below  on  the  twenty-third  day  of  May,  1891,  the  date  of  ita 
decree,  was  $8,127*89,  and  the  amoont  dne  to  the  complainant 
upon  the  note  of  Charles  L.  Luoe  to  him  was  decreed  to  be  at 
the  same  date  95,063.76.  The  decree  waa  in  favor  of  the  com- 
plainant in  thia  last-named  amount,  and  the  oanal  sale  in 
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foreclosare  cajet  was  ordered  of  tke  whole  premises,  if  said 
sum,  with  interest  at  seven  per  oent»  was  not  paid  on  or  before 
the  first  day  of  July,  1891.  The  surphas,  if  any,  open  such 
sale  was  ordered  to  be  deposited  in  oouxt  to  abide  the  further 
jorder  of  said  coark  The  defeQdants  Gyros  J.  and  Sarah  A. 
Eeyes  appeal  from  this  decree. 

The  fact  that  the  deed  to  Looe  and  Brown  recites  that  it  is 
in  full  payment  of  the  jaortgagOi  and  the  fuiiher  fact  that  a 
deed  was  made  by  Keyes  to  his  wife  the  same  day,  which 
differed  in  its  description  from  the  other  deed  in  its  reference 
tolotNa  2,  raise  astrongpiesumption  that  the  claim  of  Keyes, 
that  only  the  west  store  was  to  be  conveyed  by  this  deed,  is  true. 
Monroe  also  swears  positively  that  this  was  the  intention  of 
the  parties,  and  that  if  he  had  known  that  there  were  two 
stores  on  lot  1,  he  would  have  been  more  specific  in  his  de- 
scription of  the  land  conveyed.  It  would  also  appear  that 
Keyes  or  his  wife  has  always  retained  possession  of  the  east 
storey  and  had  the  rents  and  profits  of  the  same. 

But  it  is  unnecessary  to  determine  or  discuss  this  question. 
The  note  made  by  Keyes  to  C.  L.  Luce  was  a  negotiable  one, 
and  was  transferred  to  complainant  before  due,  and  for  a 
valuable  consideration.  Under  the  previous  rulings  of  this 
court,  he  took  this  mortgage  free  from  all  equities  of  which  he 
had  no  notice  between  Luce  or  his  administrators  and  Keyes; 
and  any  payment  made  to  Arthur  B.  Luce,  or  arrangement 
between  him  and  Keyes,  after  the  iraite  and  mortgage  were 
transferred  to  complainant,  could  not  affect  the  latter's  rights 
in  the  premises:  See  Reevei  v.  Scully,  Walk.  Gh.  248;  Dutton 
V.  Ive$,  6  Mich.  615;  Helmer  v.  KrMck,  36  Mich.  371;  Judge  v. 
Vogdj  88  Mich.  668.  After  the  assignment  of  the  mortgage  and 
indorsement  and  delivery  of  the  note  to  complainant,  and 
before  maturity,  the  defendants  assumed  to  pay  the  note 
and  mortgage  to  the  administrators  of  the  original  mortgagee, 
without  requiring  the  production  of  the  note;  and  the  only 
question  here  is,  Could  they  thus  discharge  the  note  and  mort- 
gage, so  as  to  defeat  the  right  of  a  good-faith  purchaser?  The 
statute  (Howell's  Stats.,  sec.  5687)  provides  that  ^'  the  record- 
ing of  an  assignment  of  a  mortgage  shall  not,  in  itself,  be 
deemed  notice  of  such  assignment  to  the  mortgagor,  his  heirs 
or  personal  representatives,  so  as  to  invalidate  any  payment 
made  by  them,  or  either  of  them,  to  the  mortgagee.'* 

This  statute  has  no  application  whatever  to  the  present 
sase.     It  was  not  intended  to  authorise  the  mortgagor  to  pay 
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the  mortgage  to  one  not  the  holder  of  the  note;  but  if  a  pay- 
ment be  made  to  one  who,  by  the  possession  of  the  evidence 
of  debt,  shows  himself  prima /oci^  entitled  to  receive  payment, 
or,  in  case  of  non-negotiable  security,  if  the  payment  be  made 
to  the  original  holder,  the  fact  that  an  assignment  has  been 
placed  of  record  will  not,  of  itself,  invalidate  a  payment  made 
in  good  faith  to  such  apparent  owner.  The  statute  means  no 
more  than  that  the  mortgagor  shall  not  be  required  to  search 
the  record  before  making  payment  to  the  one  prima  facie  en- 
titled to  receive  it.  In  case  of  negotiable  securities,  the  holder 
alone  is  the  one  prima  facte  entitled  to  receive  payment 
Neither  under  the  statute  nor  under  the  law  merchant  can  the 
maker  of  a  negotiable  note  assume  that  it  has  not  been  trans- 
ferred, and  made  payment  thereof  before  maturity  to  the 
orignal  holder,  and  thus  defeat  the  right  of  a  purchaser  for 
value  before  maturity.  The  case  of  Dutton  v.  Ives,  5  Mich. 
516,  is  directly  in  point  See  also  2  Daniel  on  Negotiable  In- 
struments, sec.  1233,  and  cases  cited.  It  is  conceded  that 
complainant  had  no  notice  or  knowledge  of  this  alleged  agree- 
ment between  Arthur  B.  Luce  and  Keyes  that  this  mortgage 
should  be  released  upon  the  east  store. 
The  decree  of  the  court  below  must  be  affirmed,  with  costs. 

MosTOAGn^RioHn  or  Assionu  ot  Mortoagb  Note. —The  indoneo 
of  A  promissory  note  seoared  by  mortgage  saoeeeds  to  the  Benefits  of  the 
mortgage  seourity,  even  though  the  Utter  be  not  formally  assigned:  Gm* 
neeUaU  MutwU  Uft  Im.  Oo,  v.  Talbot,  113  lad.  373;  8  Am.  St.  Bep.  655, 
and  oases  cited  in  note;  ScUiuky  ▼.  National  Bank,  82  Tex.  244;  FarrtU  ▼. 
Lewia,  56  Conn.  280.  The  same  rale  prevails  where  there  is  an  asiignmeut 
of  a  portion  of  the  mortgage  debt.  In  equity  such  assignment  carries  with  it 
a  corresponding  interest  in  the  mortgage  security:  MUter  ▼.  Btdland  tic,  R.  R, 
Co.,  40  Vt  399;  94  Am.  Dee.  413.  A  note  indorsed  in  blank  being  payable 
to  bearer,  a  mortgage  securing  such  note  will  follow  the  transfer  of  the  note 
with  the  full  effect  of  a  regular  assignment:  Siorch  r.  McCain,  85  Cal.  304.  The 
assignee  of  a  note  secured  by  mortgage  may  enforce  the  lien  by  foreclosure 
proceedings:  Bamblen  ▼.  FoU^  70  Tex.  132;  O^Neil  ▼.  Sekoaa,  86  AU.  80. 
Where  a  negotiable  note  secured  by  mortgage  is  transferred  without  an 
assignment  of  the  mortgage,  the  indorsee  may  attach  the  equity  of  redemp- 
tion, and  sell  the  same  under  execution,  in  an  action  against  the  promisors 
Crane  v.  March,  4  Pick.  181;  16  Am.  Dec.  329.  The  assignee  of  a  negotia* 
ble  note  so  secured,  who  takes  it  for  value,  before  maturity  and  without 
notice,  holds  it  discharged  of  all  equities  between  the  original  partiest 
Crosby  V.  Roub,  16  Wis.  616;  84  Am.  Dec.  720;  Webb  v.  Boaelion,  4  Neb. 
308;  19  Am.  Bep.  638;  Bamum  v.  Phenix,  60  Mich.  388.  But  until  the 
mortgage  is  reoorded,  such  transfer  will  not  afifect  the  absolute  title  of  aa 
innocent  purchaser  of  the  premises:  Le^cia  v.  Kirk,  28  Kan.  497;  42  Am. 
Bep.  173.    Nor,  after  the  note  is  barred  by  the  statute  of  limitations,  and 
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the  mortgage  remains  aa  the  only  aeonrity  eapable  of  being  enforoed  in  law, 
ean  the  holder  any  longer  invoke  the  commercial  mle  that  proteota  him  aa 
indoraeo  of  tlio  note^  bnt  most  itand  upon  the  equity  mle  goremtng  pur* 
chasers  for  Talnable  consideration  without  notice.  Under  this  mle,  the 
holder  is  not  protected  from  existing  equities,  where  the  consideration  of 
bis  parchase  waa  a  past-due  debt:  Dearman  ▼.  Trimmkr,  26  8.  G.  506. 

NioonABLB  iNaTRUMXHTS.  —  Payments  made  on  note  before  maturity 
oannot  be  oflbet  against  honaJSde  holder  for  ralue,  whoae  title  aocmed  before 
note  became  due:  Bamiaom  v.  JBdwartUt  12  Vt  648;  36  Am.  Dec.  864. 

MoRTOAan  —  Absigiimbiitb  —  Path bitt  ov  AssrovBD  MoBTOAon.  —  A 
honaJUU  indorsee  of  a  negotiable  note,  and  assignee  of  a  real  mortgage  exe- 
cuted aa  eecarity  therefor,  is  not  prejudiced  by  a  oonTcyance  of  part  of  the 
mortgaged  premises,  thereafter  made  without  his  knowledge  or  consent  by 
the  mortgagor  to  the  mortgagee,  although  the  asaignment  is  not  recorded, 
and  a  atatnto  proridea  that  the  recording  of  the  assignment  of  a  mortgage 
ahaU  not  be  deemed  notioe  to  the  mortgagor,  ao  aa  to  inralidate  paymenta 
to  the  mortgageoi  Bmkam  r.  Huidiiemm,  26  Kan.  626|  87  Am.  &ep.  874. 


WiLLTAMs  V.  Clink, 

t90MlCBlOA]r,S87.] 

EriDBirai^SBBORBOvB  ADMisaioN  ov.  —To  permit  a  party  to  prejndleo 
the  jury  by  giving  improper  and  immaterial  statements  in  eridence  la 
reversible  error. 

Btipbhcb  —  RiQRT  TO  ExPLAiB  BxBODTiov  Of  MoBTOAOB.  —  When  a 
chattel  mortgage  executed  by  defendant  to  plaintifl^  and  tending  to  sup- 
port the  daim  of  the  latter,  is  called  to  the  attention  of  the  defendant, 
on  hia  croes-ezamination,  by  showing  it  to  him,  he  cannot  bo  deprived  of 
the  right  to  explain  its  execution  by  a  refusal  on  the  part  of  the  plain- 
tiff to  offer  it  in  evidence,  and  after  auch  explanation  is  made^  it  is 
error  to  refuse  to  receive  it  in  evidence. 

MORTOAOB  TO  DbTRAUD    CrBDITORS  —  RlGHT  OV  MoBTQAOOB  TO  DiSPUTX 

Vaubitt  ov.  —In  an  action  by  a  mortgagee  to  enforce  a  mortgage,  the 
mortgagor  may  successfully  dispute  ita  validity  by  showing  that  it  was 
given  without  any  consideration^  and  for  the  purpose  of  defrauding  his 
creditors. 
Fbauddlbmt  Cobvbtahobs— Bnvobgbmbnt  09.  — When  a  conveyance  is 
executed  to  defraud  creditors,  and  is  Without  consideration  aa  between 
the  parties^  the  law  will  not  aid  either  of  them,  but  will  leave  them 
where  they  have  put  themselvea,  without  relief.  If  the  contract  or  con- 
veyance is  executory,  it  will  not  be  enforced,  and  if  executed,  it  will  not 
be  relieved  against.  If  it  has  been  performed  in  part,  it  will  be  given 
effect  so  far  aa  executed,  and  held  void  so  far  aa  it  ramaina  nnexeonted. 

F.  W.  Cooky  for  the  appellant. 

Stephen  J7.  Clink^  for  the  appellee. 

HoRSB,  C.  J.    The  plaintiff  brought  replevin  in  the  Muske- 
l^on  circuit  court  for  certain  law  books  and  office  furniture, 
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under  a  chattel  mortgage  which  he  claimed  to  hold  against 
bher  propertj.  The  defendant  claimed  that  the  nMoigafe  was 
•givQD  WTthootconnderation.  The  jviy  found  for  the  defend- 
ant, -who  -waired  a  return  of  the  propertji  and  had  judgment 
for  its  yalue  in  the  aam  of  $899.91. 

The  mortgage  was  azecoted  September  2, 1868,  lor  the  sum 
of  one  thonaaad  ddlars,  and  had  been  4u}j  renewed  each 
year.  It  was  «}aii»ed  by  the  j^aintiff  that  the  property  was 
mortgaged  in  1884  to  the  administrators  of  one  Allen  for  the 
greater  part  of  the  purchase  price.  Defendant  had  no  money 
to  meet  the  first  payment  upon  said  ixiort£;age|  and  on  the 
24th  of  March,  1884,  applied  to  plainti£f  far  a  loan  of  money 
for  that  purpose.  At  the  time,  he  was  owing  plafntifr  $65, 
and  plaintiff  gave  him  a  check  for  $4S5^  making  $500  in  all. 
When  the  second  payment  came  due,  and  on  September  2, 
1886,  the  plaintiff  gave  defendant  a  check  for  $760,  making 
the  total  indebtedness  of  defendant  to  plaintiff  $1,260.  The 
next  day,  defendant  telephoned  plaintiff  that  he  had  executed 
the  mortgage  and  filed  it.  Afterwards,  plaintiff  found  that 
the  mortgage  was  for  only  one  thousand  dollars.  He  spoke 
to  defendant  about  it,  who  said  he  ezpeoted  iiaaae  money  and 
would  pay  the  $250  in  cash. 

The  defendant  claimed  that  the  check  for  $485  was  paid 
to  him  for  legal  services  rendered  for  plaintiff,  and  that  al- 
though he  used  the  check  for  $760  on  September  2,  1886,  he 
returned  the  money  to  plaintiff  en  the  next  day  from  the  pro- 
ceeds of  a  note  made  by  defendant  and  indorsed  by  plaintiff, 
and  that  he  gave  this  mortgage,  not  to  pay  or  secure  any 
debt  to  plaintiff,  but  to  prevent  an  execution  ^om  being  levied 
upon  the  property. 

Complaint  is  made  that  the  defendant  was  permitted  to 
prejudice  the  jury  against  the  plaintiff  by  improper  and  im- 
material statements.  The  complaint  is  justly  made.  While 
the  defendant  was  testifying  to  the  legal  services  that  he 
performed  for  plaintiff,  in  paynoent  of  which  be  claimed  the 
$486  check  was  given,  his  counsel  asked  him  the  following 
question:  **  Don't  you  remember  that  Timothy  Bresnahan,  the 
sheriff,  levied  upon  a  lot  of  his  [plaintiff'a]  liquor  down  there?  '* 
Defendant  answered:  ''There  was  a  lot  of  them.  That  was  a 
case  where  Mr.  Williams  instructed  me,  —  to  use  his  own  lan- 
guage, —  where  he  wanted  me  to  give  Dunn  hell.  That  was 
the  expression  that  he  used.  And  he  aatd:  *  Any  time  you 
can  make  Dunn  pay  five  dollars  by  paying  ten,  the  money  is 

Digitized  by  VjOOQ  IC 


Feb.  1892.]  WrLUAMS  w.  Ohitnc  44S 

leady.  I  am  wilHtig  to  spend  ten  dollars  anj*  ftnre  T  can 
make  Dvina  spend  &▼«'  That  is  the  instructions  he  gave  me 
in  that  case;'* 

Plaintiff's  counsel  mored  to  strike  out  all  of  the  answer  after 
the  wordt  ^  There  was  a  lot  of  them,^  but  the  court  denied 
the  motion.  This  was  error,  and  there  is  no  excuse  for  the 
defendant,  who  is  a  lawyer,  that  can  palliate  the  error.  The 
judgment  ought  to  be  reversed  for  this  cause  alone.  The  record, 
however,  is  full  of  remarks  and  insmuations  by  the  defendant, 
botb  off  and  on  the  witness-stand,  as  to  matters  entirely  ir- 
relevant  to  the  issue,  and  which  manifestly  could  have  but 
one  purpose  and  effect,  and  that  to  prejudice  the  jury  against 
the  plaintiff. 

The  attention  of  the  defendant,  on  bis  cross-examination,  was 
called  to  the  execution  by  him  of  a  chattel  mortgage  for  $500 
to  plaintiff  on  the  day  that  he  received  the  check  of  $435,  to 
wit,  Mar(d)r  24,  1884.  He  had  no  recollection  of  any  such 
mortgage^  He  wae  shown  the  mortgage,  and  then  admitted 
that  he  made  it.  The  mortgage  was  on  his  interest  in  a 
shingle-mill,  and  it  was  claimed  by  plaintiff  that  defendant 
offered  it  to  him  as  security  for  the  five  hundred  dollars  which 
defendant  then  owed  him,  but  plaintiff  would  not  take  it,  as 
he  did  not  consider  it  good  security,  but  defendant  went  away 
and  left  it  on  fdaintiff  ^s  desk.  Defendant  claimed  that  he  had 
forgotten  all  about  the  mortgage,  and  wanted  to  consult  with 
his  attorney.  After  doing  so,  he  returned  to  the  witness- 
stand  and  gave  an  explanation  of  the  mortgage,  claiming  it 
was  offered  to  plaintiff  in  another  and  altogether  different 
matter.  Plaintiff  objected  to  defendant's  explanation  about 
the  mortgage,  as  it  had  not  yet  been  offered  in  evidence. 
There  was  no  error  in  this.  Plaintiff  could  not  use  a  paper 
in  this  way,  and  then  deprive  defendant  of  his  right  to  explain 
in  reference  to  it,  by  not  offering  it  in  evidence.  But  the 
court  erred  in  not  receiving  the  mortgage  in  evidence,  it  being 
oflbred  after  defendant  had  made  his  explanation. 

It  is  also  alleged  as  error  that  the  court  instructed  the  jury 
that  although  they  found  that  defendant  gave  the  one-thou- 
sand-dollar mortgage  to  plaintiff,  not  as  security  for  a  debt, 
but  for  the  purpose  of  hindering  and  delaying  his  creditors, 
he  was  not  estopped  by  such  fraudulent  intent  and  conduct 
to  dispute  the  validity  of  the  mortgage  in  this  suit.  There 
was  no  error  in  this  instruction.    The  precise  question  involved 
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in  this  case  was  ruled  in  Judge  t.  Vogel^  88  Mich.  569.  In 
that  case,  the  defendant  insisted  that  the  mortgage  was  exe- 
cuted and  intended  as  a  fraud  upon  creditors  of  the  mort- 
gagor, and  to  cover  propertj  for  his  benefit  Coolej,  J.,  in 
rendering  the  opinion  for  the  full  court,  said:  ^The  question, 
therefore,  seems  to  be  this:  whether  one  who  gives  a  mortgage 
without  consideration,  in  order  to  defraud  creditors,  is  estopped 
from  disputing  a  full  consideration  when  the  mortgage  has 
passed  into  the  hands  of  a  purchaser.  A  mortgage  fraudu- 
lent  as  against  creditors  may  be  avoided,  at  their  option;  but 
how  the  intended  fraud  upon  them  can  give  it  yaliditj  as  to 
others  is  not  explained  in  the  briefs.  The  right  of  the  credi- 
tors is  to  defeat  it;  but  there  seems  to  be  no  necessary  rela- 
tion between  a  right  of  one  roan  to  defeat  it  as  a  fraud  upon 
him,  and  a  right  of  another  to  affirm  it  because  of  the  same 
fraud.  The  fraud  which  should  give  one  rights  must  be  a 
fraud  which  in  some  way  concerns  his  own  interest  .... 
There  was  consequently  no  error  in  the  court  refusing  the  in- 
struction prayed." 

The  case  of  Basseti  T.  Shepardsanf  62  Mich.  8,  is  clearly  dis- 
tinguishable from  the  case  of  Judge  y.  Vogel,  38  Mich.  669. 
In  the  case  of  Basseit  v.  Shepardean^  62  Mich.  8,  the  attempt 
was  made  to  impeach  an  executed  agreement  by  showing  that 
it  was  made  with  intent  to  defraud  the  grantor's  creditors. 

The  rule  in  relation  to  a  conveyance  to  defraud  creditors, 
and  without  consideration  as  between  the  parties,  is,  that  the 
law  will  not  aid  either  of  the  persons  committing  or  attempt- 
ing the  fraud,  but  leave  them  where  they  have  put  themselves, 
without  relief  If  the  contract  is  executory,  it  will  not  be  en- 
forced; and  if  executed,  it  will  not  be  relieved  against  If  it 
has  been  performed  in  part,  the  law  gives  it  effect  in  so  £ur  as 
executed,  and  holds  it  void  in  so  far  as  it  remains  unexecuted: 
See  Quirk  v.  ThoTnas^  6  Mich.  77,  per  Manning,  J. 

The  plaintiff  in  this  case  is  undertaking  to  enforce,  if  de* 
feiulant'8  evidence  be  true,  a  mortgage  executed  solely  lo 
defraud  defendants  creditors;  and  although  the  law  does  not 
look  kindly  upon  the  pleading  of  one's  own  fraud  as  a  defense, 
it  seems  to  be  permitted,  upon  grounds  of  public  policy,  when 
the  contract  sought  to  be  enforced  is  illegal,  and  the  plaintiff 
is  a  participant  in  the  fraud. 

The  judgment  is  reversed,  and  a  new  trial  granted,  witk 
eosts  of  this  court  to  plainti£ 
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Pravdulbiit  CovvxTAiron.  —  Rblativi  Riobts  ovthb  Parties,  thbib 
Heuu,  Pbiyim,  AflsiGNUii,  RC:  See  note  to  H^Ailtoo;iA  ▼.  Thonuu,  8  Am. 
Si.  Rep.  727-746. '  At  to  when  grantor  may  be  relievedf  lee  notes  to  Harper 
r.  Harper,  7  Am.  St  Rep.  687,  688;  OarU  r.  Emerg,  12  Am.  St  Rep.  617, 
618.  In  addition  to  the  caeee  cited  ia  the  abore  notea,  which  recognise  the 
principle  that  oonveyancet  fraudolent  as  to  creditor!  are  yalid  between  the 
parties,  the  following  may  be  mentioned:  Weatherbee  ▼.  OochrtU,  44  Kan.  380; 
HemtUm  r.  Meed^  82  Tex.  647;  Siephenf  ▼•  Adair,  82  Tex.  214.  The  rules 
governing  an  actioo  against  a  frandalent  grantee  are  different  from  those 
applicable  to  an  action  brought  by  him.  In  an  action  of  the  latter  class,  the 
court  might  leare  him  entangled  in  the  toil  which  he  himielf  had  wotren. 
But  when  he  ia  a  defendant,  pursueoi  Jor  the  purpose  of  an  accounting,  such 
accounting  will  be  oontrolled  by  equitable  priuoiples^  and  he  may  be  allowed 
as  ofiEsets  expenditures  necessarily  made  by  him  for  the  preservation  of  the 
property,  or  for  the  discharge  of  pre-existing  liens  thereon:  Looe  ▼•  Wilkiiuon, 
113  K.  T.  486;  10  Am.  St.  Rep.  496.  Debtor  who  transfers  property,  with 
intent  to  delay  and  defrand  his  creditors,  to  a  third  person  with  knowleilge 
of  the  fraud,  upon  an  agreement  that  the  proceeds  shall  bo  aocounted  for  by 
him,  may,  after  notice  to  such  third  person  of  the  abandonment  of  his  fraud- 
ulent purpose  and  demand  of  repayment,  recover  from  him  such  proceeds  for 
the  benefit  of  his  ereditors:  OarU  ▼•  JBmerif,  148  Mass.  82;  12  Am.  St  Rep. 
617.  Land  fraudulently  conveyed  becomes  subject  to  the  debts  of  the  fraud* 
uleat gnntoot  KMr.  Larkbt,  83  Ala.  142;  8  Am.  8t  Rep^  702. 


Basohbb  V.  Bast  Dbtboit  and  Gbossb  Pointb 
Bailway  Company. 

{90  MICHIOAM,  418.] 

•rBXvr-HAiLWATS^RiOBV  TO  DftiVB  ON  Tkaok.  ~  A  poraoB  li  not  negli. 
gent  nor  a  trespasser  in  driving  upon  a  street-railway  track  in  the  night 
time.  He  has  the  same  right  to  travel  upon  it  as  the  railway  company, 
save  that  it  is  his  duty,  when  ho  meets  a  oar,  to  get  off  and  give  the  car 
precedence. 

9rsm-RAiLWATS— Right  to  Uai  ov  Stsxbt.  ^The  right  of  a  railway  in 
a  street  ia  only  an  easement  to  use  the  highway  in  common  with  the 
poblia  It  has  no  oxolnaive  right  of  travel  upon  ita  track,  and  it  is 
bound  to  use  the  same  care  in  preventing  a  coUidon  as  la  the  driver  of 
a  wagon  or  other  vehicle. 

SffEBIT-RAILWATB  —  OOLLUIOIT  WITB  VXHIOLB  —  NmLIOIVOI  lOB  JUBT  TO 

DRXRioirn.  —  In  an  action  to  recover  for  injury  received  in  a  collision 
with  a  car  while  driving  upon  a  street-railway  track  in  the  night-time, 
the  question  of  reasonable  diligence  and  orcUnary  care  to  prevent  col- 
lision on  the  part  of  the  plalnti£(  and  of  negligence  on  the  part  of  the 
railway  company,  is  for  tho  jury  to  determine,  under  evidence  ahowitig 
that  the  ear  was  not  lighted,  and  was  running  at  the  rate  of  fifteen  or 
twenty  miles  an  hoar,  and  that  the  plaintiff  and  another  person,  a  short 
distance  behind  him,  did  not  see  the  car  until  tho  collision  was  ineri table. 
8ntnn<-BAXLWAT— CoLusioH  wm  ViKioLS^ByiDBiros  ov  Kboliobvox. 
—In  tm  aotloQ  to  rocovor  for  injury  received  in  n  ooUlaion  with  a  ear 
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while  driving  upon  ft  street-rMlway  track  in  the  night- time,  evidence  is 
admissible  to  show  that  the  pablio  were  in  the  habit  of  driving  and 
traveling  npon  such  track,  as  bearing  npon  the  question  of  negligence  in 
running  a  oar  at  night  without  any  head-light^  or  other  light  of  any  kind. 
Stbbbt-railwatb  —  Dorr  to  Pbevemt  CoLLisioir.  —  As  between  a  street- 
car company  and  the  driver  of  a  wagon  or  omnibus,  the  duty  rests  npon 
the  company  to  furnish  its  oars  with  light  at  nighty  or  give  warning  sig- 
nals of  approach,  and  if  it  fails  in  this  duty,  and  does  not  run  its  oars  so 
slowly  as  to  avoid  collision,  it  is  guilty  of  negligenoe^  if  the  driver  of  the 
vehicle  exerciaes  reasonable  and  ordinary  care. 

8TRBB:roRA.ILWATS  —  RiOHT  TO  USS  OV  S'rKEBT  ~  DUTT  TO  AtOTD  COLLISIOir. 

—The  superior  right  of  a  street-railway  company  to  the  nse  of  that  pofw 
tiott  of  the  highway  designated  for  its  nse  must  be  exercised  with  due 
caution  and  regard  for  the  rights  of  travelers  thereon;  and  the  fact  thai 
it  has  a  prescribed  route  does  not  alter  its  duty  to  the  public,  who  have 
a  right  to  travel  npon  its  track  until  met  or  overtaken  by  its  can, 

A.  EL  Wilhin9m^  for  tba  plaintiS 

WiUiam  H.  WM^  for  the  appellee. 

MoR8E|  G.  J.  Actioa  for  negligenl  injury.  The  caee  wm 
taken  from  the  jury  by  the  circuit  judge  on  the  ground  of  the 
contributory  negligence  of  the  plaintiff. 

The  evidence  shows  that  the  defendant  operates  an  electrie 
street-car  line  on  Mack  Street,  in  the  city  of  Detroit;  that  its 
track  is  laid  in  the  center  of  the  street,  and  on  the  crown  of 
the  road-bed,  at  the  place  where  the  accident  occurred.  The 
street  is  bad  for  driving,  there  being  deep  ditches  on  each 
side  of  the  street;  and  the  beat  place  to  drive  a  team  is  on  the 
railway  track. 

Plaintiff  resided  on  this  street,  and  on  November  27, 1889, 
was  being  driven  home  by  her  husband  from  the  place  where 
he  worked.  The  vehicle  was  a  top-buggy,  drawn  by  one  horse. 
At  this  time  the  electric  railway  had  been  in  operation  four 
or  five  months.  Plaintiff  and  her  husband  came  onto  Mack 
Street  at  its  intersection  with  Gratiot  Avenue.  When  they 
reached  Mack  Street,  the  husband  testified  that  he  looked  to 
see  if  a  car  was  ooming,  and  did  not  see  any.  He  oould  have 
seen  an  approaching  car  with  head-light  a  mile  and  a  half  or 
two  miles  from  where  he  looked.  They  drove  on  the  track 
all  the  way.  The  husband  saw  no  light  or  car  until  bis  wife 
exclaimed,  **0  Herman,  there  is  the  carT'  The  horse  was 
then  on  his  hind  feet,  and  he  undertook  to  ^lash  him''  off  the 
track.  The  horse  and  front  wheels  got  off,  but  the  car  struck 
the  left  hind  wheel  of  his  buggy^  throwing  the  plaintiff  oui 
and  i^jurin^  her.    There  wae  no  hMd-light  en  Um  oMi  and  it 
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was  dark.  Tlie  car  was  not  lighted  at  all|  either  inside  or 
out  It  was  running  at  the  rate  of  fifteen  or  twenty  miles  an 
hour.  Before  this  time  the  cars  upon  that  line  were  in  the 
custom  of  using  head-lights  when  running  after  dark.  The 
plaintiff  herself  testified  that  when  they  got  to  Mack  Street 
she  looked  up  the  street,  and  could  see  no  car  or  light.  After 
she  started  she  did  not  look  particularly  for  a  oar,  as  she 
thought,  if  there  was  one  coming,  they  could  see  the  light  in 
time  to  avoid  it.  The  first  she  knew  of  the  approach  of  the 
oar  she  saw  a  little  blue  flame  on  the  trolley-wire;  then  she 
saw  the  glass  glitter  in  the  car-window,  and  called  to  her  hus- 
band, who  at  once  attempted  to  get  out  of  the  way. 

The  plaintiff  was  not  negligent  in  driving  upon  this  railway 
track.  She  had  the  same  right  to  travel  upon  it  as  the  rail- 
way company,  save  that  it  was  her  duty,  when  she  met  a  car, 
to  get  off  and  give  the  car  precedence.  But  she  was  not  a 
trespasser  upon  the  track  in  any  sense.  The  right  of  the  rail- 
way in  the  street  is  only  an  easement  to  use  the  highway  in 
common  with  the  public.  It  has  no  exclusive  right  of  travel 
upon  its  track,  and  it  is  bound  to  use  the  same  care  in  pre- 
venting a  collision  as  is  the  driver  of  a  wagon  or  other  vehicle: 
Beach  on  Contributory  Negligence,  sec.  89;  Adolph  y.  Central 
Park  etc.  R.  R.  Co.^  65  N.  Y.  554;  Oovemment  Street  R.  R.  Co. 
V.  Hanlon^  53  Ala.  81;  Shea  v.  Potrero  etc.  R.  R.  Co.^  44  Cal. 
428. 

The  question  whether,  being  on  the  track,  the  plaintiff  and 
her  husband  used  reasonable  diligence  and  ordinary  care  to 
prevent  collision  was  one  for  the  determination  of  the  jury: 
Little  V.  Street  R'y  Co.,  78  Mich.  205.  The  testimony  shows 
that  another  person,  some  distance'  behind  the  plaintiff,  did 
not  see  or  hear  the  car  until  it  was  right  upon  plaintiff,  and 
such  was  its  speed  that  he  was  also  unable  to  get  away,  and 
had  his  rig  upset. 

We  think  it  was  admissible  to  show,  on  behalf  of  the  plain- 
tiff, that  the  public  were  in  the  habit  of  driving  and  traveling 
on  the  railway  track,  as  they  had  a  perfect  right  to  do,  as 
bearing  upon  the  question  of  defendant's  negligence  in  run- 
ning a  car  without  a  head-light,  or  any  light  at  all,  upon  this 
street  after  dark. 

It  is  the  contention  of  defendant's  counsel  that  a  street-car 
is  a  vehicle,  the  same  as  a  wagon  or  omnibus,  and  is  no  more 
bound  than  any  other  vehicle  to  carry  a  head-light,  or  to  give 
signals  or  warnings  of  its  approach,  and  that  there  is  no 
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itroDger  reason  why  street-cars  should  carry  head-lights  as 
signals  to  other  travelers  than  other  vehicles. 

This  is  not  the  law.  A  street-car  can  neither  turn  to  the 
right  nor  left.  It  runs  with  greater  rapidity  and  with  greater 
momentum  than  a  wagon  or  omnihus;  therefore  greater  cau- 
tion must  be  taken  in  its  running,  to  avoid  collision.  It  ought 
to  be  lighted  in  the  night-time,  so  that  its  approach  can  be 
seen  by  other  travelers;  and  between  twilight  and  dark,  if  not 
lighted,  it  ought  to  be  run  so  slowly  as  to  avoid  collision,  or 
else  give,  by  some  signal,  warning  of  its  approach.  Street-cars 
have  precedence,  necessarily,  in  the  portion  of  the  way  desig- 
nated for  their  use.  This  superior  right  must  be  exercised, 
however,  with  proper  caution  and  due  regard  for  the  rights  of 
others;  and  the  fact  that  it  has  a  prescribed  route  does  not 
alter  the  duty  of  the  defendant  to  the  public,  who  have  a  right 
to  travel  upon  its  track  until  met  or  overtaken  by  its  cars. 

The  question  of  defendant's  negligence  under  the  testimony 
in  this  case  was  for  the  jury. 

The  judgment  is  reversed,  and  a  new  trial  granted,  with 
eostB  of  this  court  to  plaintififl 

Stkubv-bailwats.  — A  cable  railway  company  {■  in  Uw  bonnd  to  know 
that  men,  women,  and  children  have  an  equal  right  to  the  use  of  the  high- 
way, and  will  be  upon  it,  and  its  eeryante  are  bound  to  be  on  the  look-out, 
and  to  take  all  reasonable  precautions  to  avoid  injuries  to  persons  who  may 
be  upon  the  atreete:  Winlers  r.  Kansas  CUy  R'y  Co.,  99  Mo.  509;  17  Atn.  St 
Rep.  691;  Hays  ▼.  OainesmUe  Street  R'y  Co,,  70  Tex.  602;  8  Am.  St  Rep. 
S24;  Anderson  ▼.  Minneapolis  Street  R'y  Co,,  42  Minn.  490;  18  Am.  St  Rep. 
625;  Weissner  t.  SL  Paul  etc  ffy  Co.,  47  Minn.  468;  Swain  v.  Fourteenth 
Street  IL  i?.  Co,,  93  GaL  179.  As  to  the  duty  of  the  driver  of  a  street-car  to 
keep  a  look-oat  at  orouings,  see  Strutsel  v.  St.  Paul  ffy  Co.,  47  Minn.  648. 


Le  Comptb  v,  Luedbbs. 

(90  MlCHIOAN,  405.] 

BouiTDART  Of  Towir  Lots.  —  Purchasers  of  town  lots  have  the  right  to  locate 
their  lot  lines  according  to  the  stakes  set  by  the  platter  of  the  lots,  and 
no  subsequent  turrey  can  unsettle  such  lines.  The  question  afterwar<ls 
is,  not  whether  the  stakes  were  where  they  should  have  been  in  order 
to  make  them  correspond  with  the  lot  lines  as  they  should  be  if  the  plat- 
ting were  done  with  absolute  accuracy,  but  it  is,  whether  they  were 
planted  by  authority,  and  the  lots  were  purchased  and  taken  posseasion 
of  in  reliance  npon  them.  If  such  was  the  case,  they  must  govern,  not- 
withstanding any  errors  in  locating  them. 
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/.  E.  Stdlivany  for  the  appellant. 

De  Lang  and  (yHara,  for  the  appellet. 

Long,  J.  This  action  of  trespass  was  oommenoed  In  jus- 
tice's court,  where  plea  of  title  was  interposed,  and  the  canse 
certified  to  the  circuit  Upon  trial  there,  defendant  had  ver- 
dict and  judgment 

The  parties  are  the  owners  of  adjoining  lots  of  land  in  Mo- 
Oraft  and  Montgomery's  addition  to  the  village  of  Lakeside, 
now  a  part  of  the  city  of  Muskegon.  Plaintiff  owns  and  is  in 
possession  of  lot  2,  block  6,  and  the  defendant  owns  and  is  in 
possession  of  lot  1  of  the  same  block.  The  two  lots  adjoin, 
and  the  action  grows  out  of  a  dispute  as  to  the  true  boundarj 
line  between  the  lots. 

Block  5,  with  other  property,  was  platted  by  McGraft  and 
Montgomery,  as  an  addition  to  the  village  of  Lakeside,  in  the 
year  1879.  Mr.  John  B.  Smalley  made  the  surveys  from  which 
the  plat  was  made,  and  drove  cedar  stakes  at  that  time,  indi* 
eating  the  corners  of  the  lots.  During  the  fall.of  1879,  Charles 
H.  De  Puy,  then  in  the  employ  of  McOraft  and  Montgom- 
ery, built  a  fence  according  to  stakes  then  standing,  indicat- 
ing they-  had  been  placed  by  a  surveyor,  inclosing  all  of  said 
block,  excepting  two  lots  immediately  south  of  those  in  con- 
troversy. The  next  spring,  lot  1  was  purchased  by  a  Mr. 
Ault  from  McGraft  and  Montgomery,  and  it  is  from  him 
that  the  defendant  claims  title  to  that  lot  by  mesne  con- 
veyances. After  Ault  purchased,  Mr.  De  Puy,  who  was 
still  in  the  employ  of  McGraft  and  Montgomery,  built  a  line 
fence  between  the  lots  1  and  2.  This  fence  was  partly  de- 
stroyed by  fire  upon  two  different  occasions,  but  built  again 
upon  the  same  line,  the  posts  being  put  in  the  same  place  as 
the  partly  burned  posts.  The  last  fence  was  built  of  upright 
boards  the  whole  length  of  the  line  between  the  two  lots,  but 
on  the  same  line  occupied  by  the  first  fence  built  there.  This 
fence  was  standing  at  the  time  defendant,  Lueders,  purchased 
lot  1.  The  plaintiff  purchased  lot  2  in  January,  1890,  with 
this  high  board  fence  still  standing  as  the  boundary  between 
the  two  lots.  Plaintiff  went  into  possession  under  his  deed, 
and  while  so  occupying  lot  2,  defendant.  Lenders,  who  was 
making  some  repairs  to  a  building  on  his  lot^  ordered  his  car- 
penters to  remove  this  fence  between  the  lots,  which  they  did, 
nbout  three  feet  westward  upon  plaintiff's  lot,  thus  fencing  in 
with  defendant's  lot  about  three  feet  in  width  on  the  east  side 
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of  plainiiflTB  lot  Plaintiff  had  planted  along  the  oaat  side  of 
bis  lot  a  quantity  of  strawberry-plants,  which  defendant's 
carpenters  took  ap,  and  pat  over  farther  on  plaintiff's  lot 
It  is  for  this  trespaBS  that  this  action  is  bronght  Upon  the 
trial  the  ocnift  enhmilted  Ae  qoestion  to  the  jury  as  to  where 
tiie  tme  bonndaiy  line  wmS|  and  they  found  a  verdict  in  hkYOt 
of  defendant 

Thirty  assigmoMAis  of  error  are  contained  in  the  record, 
based  npon  the  raUngs  of  the  court  during  the  trial,  the  giv- 
ing and  the  reforing  to  give  certain  requests  to  charge,  and 
the  charge  of  the  court  as  given.  We  do  not  deem  it  impor- 
tant to  disensB  any  of  them,  except  the  refusal  of  the  court  to 
give  the  plaintiff's  third  request  to  charge,  as  follows:  ^If 
you  find  that  on  the  first  survey  stakes  were  set  at  the  termi- 
nations of  the  Knee  between  the  lots  front  and  rear,  and  a 
fence  was  built  between  the  lots  while  these  stakes  were  in 
place,  on  the  line  indicated  by  these  stakes,  and  if  you  find 
from  the  evidence  that  a  fence  was  continued  on  said  line  un- 
til the  parties  to  this  suit  bought  the  two  lots,  then  I  charge 
you  as  a  matter  of  law  that  that  fence  was  the  boundary  line 
between  Le  Corapte's  and  Lueder's  lots;  and  if  you  find  from 
the  evidence  that  Henry  Kooi,  the  carpenter  working  for  Lue- 
ders,  pulled  down  the  fence,  or  any  part  of  it,  and  placed  it  on 
the  Le  Compte  lot,  then  I  charge  you  that  your  verdict  must 
be  for  the  plaintiff." 

This  request  embodies  the  only  question  involved  in  this 
controversy,  and  should  have  been  given.  The  case  falls  di- 
rectly within  the  ruling  of  this  court  in  Flynn  v.  Olenny^  51 
Mich.  660.  It  was  expressly  held  in  that  case  that  purchas- 
ers of  town  lotsiiave  the  right  to  locate  their  lot  lines  according 
to  the  stakes  set  by  the  platter  of  the  lots,  and  that  no  subse- 
quent  survey  can  be  alleged  to  unsettle  such  lines.  It  was 
said  by  Mr.  Justice  Cooley  in  that  case:  *'  The  question  after- 
wards is,  not  whether  the  stakes  were  where  they  should  have 
been  in  order  to  make  them  correspond  with  the  lot  lines  as 
they  should  be  if  the  platting  were  done  with  absolute  accu- 
racy, but  it  is,  whether  they  were  planted  by  authority,  and 
the  lots  were  purchased  and  taken  possession  of  in  reliance 
upon  them.  If  such  was  the  case,  they  must  govern,  notwith- 
standing any  errors  in  locating  them." 

The  judgment  most  be  reversed,  with  costs,  and  a  new  trial 
ordered. 
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BouNDARiss.  —  Survey  actually  made  governa  looation  of  land  granted 
with  reference  to  plan,  if  snch  aurvey  can  be  aacertained:  Aalen  ▼.  ffcdfft^ 
14  Me.  66;  89  Am.  Dea  791.  SimHariy,  a  new  antray  will  noi  prevaft  aa-la 
location  of  qaarter-sectkm  cenwra  otw  diraofc  teatinony  of  witneaaea  who 
aaw  comera  located  by  the  original  anrvey:  MiiU  ▼.  Penny,  74  Iowa,  172;  7 
Am.  St.  Bep.  474.  The  aurvey  aa  actually  made  may  alwaya  be  ahown  by 
any  legal  evidence,  when  in  fact  the  lines  were  run  on  the  gpround:  Jofuuon 
▼.  Archibald,  78  Tex.  96;  22  Am.  St.  Rep.  27.  These  mliuga  are  special 
applicationa  of  the  noiversal  principle  aooording  to  which  bonndariea  are 
established,  via.,  that  monumenta,  whether  natural  or  artificial  objects,  are 
allowed  to  dominate  courses  and  distances:  CrampUmy.  Pirinee,  83  Ala.  246;  3 
Am.  St.  Rep.  718.  See,  generally,  aa  to  this  subject,  the  note  to  Utnton  v. 
Hodge»,  30  Am.  Dec  737-741.  llie  results  of  several  reesDt  eaaea  in  which 
the  above  principle  was  applied  are  here  summarized.  In  deaeription  of 
landa,  monuments  control  distances,  where  there  is  an  inoonsistaney  between 
the  two  aa  given  in  a  deed:  Andreu  v.  WatHna,  26  Fla.  300;  an^  provided 
the  monumeota  are  fslly  identified,  are  sufficient  in  thenuelvea  to  abow  the 
boundaries:  MeCuUaugh  v.  Abeecon  etc  Co,,  48  K.  J.  Eq.  170;  and  Ihia  ia  so 
without  regard  to  whether  in  fact  the  monumenta  were  seen  by  tba  parties 
to  the  deed  or  not:  Anderson  v.  Biehoirdeon,  92  C^.  683.  Xharafore  a  call 
for  a  beginning  corner,  that  corner  being  established,  requires  the  line  to  be 
run  to  that  pointy  irreapecttve  of  the  distance  named  in  the  eall:  Oote/en  v. 
Seavie,  109  N.  C.  417;  and  if,  at  the  diatance  called  for,  tbo  aorveyar  eetab* 
lished  a  line  or  corners,  while  calling  for  an  open  line  not  reaohad,  the  ac- 
tual line  and  comers  established  will  control,  and  the  eall  for  the  open  line 
be  disreq^arded:  Baker  v.  Lighl,  80  Tex.  627.  So,  also,  althongb  a  line  which 
is  given  aa  running  between  two  points  ia  preanmed  to  be  atraight,  yet 
where  a  reference  ia  made  to  a  survey  which  ahowa  Mia  line  not  to  be  a 
straight  one,  that  aurvey  will  control:  Seneca  Nation  v.  /^aywteomi  130  N.  Y. 
492.  It  ia  alwaya  competent*  for  the  purpose  of  ahowing  Unaa  and  bonn- 
dariea, to  prove  where  the  anrveyor  actually  ran:  BuHaa  v.  McAdama,  108 
N.  C.  507;  and  where  the  deed  refers  to  artificial  monnDfienta^  it  ia  not  err«ir 
to  allow  them  to  be  identified  by  admitting  aa  avidenoe  a  writtaa  oontraot 
by  a  former  owner  of  the  land  with  one  of  the  granteea  to  eonvoy  tha  land  aa 
aoon  as  a  proper  survey  could  be  made,  together  with  parol  evidanee  that  a 
surveyor  was  selected  by  the  parties  to  make  the  survey;  that  be  located  on 
the  ground  the  stakes  referred  to  in  the  deed;  that  the  daacription  given  in 
the  deed  was  made  from  the  report  of  his  anrvey;  and  that  tha  dead  waa  ex- 
ecuted in  performance  of  the  agreement  to  convey;  and  fartbar  ovidaoee  to 
identify  the  location  of  tha  atakea  sot  ia  making  tlM  oarraiyi  Amdtrmtk  v« 
/NcAaniKMs  92  OaL  628. 


Digitized  by  LjOOQIC 


464         CAB80H  City  Say.  B'x  9.  Blxvatob  Oo.       [Mbh. 

Gabsov  City  Sayings  Bank    t;.    Gabson    Gity 
Elbyatob  Gompany. 

(90  XionoAV,  KOl] 
OmroMATtom^UvnUL  Yiai8-*EraoPFBii.~Wlian  ih«  •iookholdtn  ia  a 

oorporatioa  tign  its  artiolM  of  Msociatioa  with  knowledge  that  the  object 
of  tho  oorporatioii  is  to  ongago  in  a  oortain  specified  bosiness  in  which  it 
does  engage^  and  it  iaoors  liability  for  which  it  is  saed,  it  cannot  plead 
is  defense  that  it  has  no  aothority  nndor  the  law  to  engage  in  snch  bnsi* 


OoRPORanov  —  Ultba  Yimis — Broppxl.  ~  Hie  plea  of  mitra  afiref  should 
not  prsTailf  ss  a  general  mle^  whether  interposed  for  or  against  a  oorpo- 
latioii,  when  it  would  not  advanoe  Jnetios^  baK  ^^  ^bo  contrary,  would 
aooompUsh  a  legal  wrong. 

EUiwofih  and  Rarden^  John  LewU,  and  Oearge  H.  Cagwin^ 
fur  the  appellant 

MeOarry  and  MeKnightf  for  the  appellee. 

MoBSBy  0.  J.  The  plaintiff  is  a  corporation  iu\j  organised 
nnder  the  laws  of  this  state  February  1, 1887.  The  defendant 
is  a  corporation  organized  May  2,  1887,  nnder  act  No.  26, 
Laws  1867,  entitled  *^  An  act  to  proyide  for  the  incorporation 
of  associations  for  the  purpose  of  constructing,  owning,  and 
controlling  warehouses  for  the  storage  of  grain  and  other 
commodities/' 

Every  stockholder  in  the  plaintiff  company  at  the  time  of 
its  organization  was  also  a  stockholder  in  the  defendant  com- 
pany at  the  time  of  the  latter's  organization.  There  were  but 
two  of  the  stockholders  of  the  defendant  company  not  stock- 
holders of  the  plaintiff  corporation,  to  wit,  C.  J.  Rumsey  and 
Patrick  M.  Fox. 

Article  2  of  the  articles  of  the  association  of  the  defendant 
shows  the  object  of  the  corporation,  to  wit:  **  The  purpose  or 
purposes  of  the  corporation  are  as  follows:  For  the  purpose  of 
constructing,  owning,  and  controlling  warehouses  for  the  pur- 
pose of  buying,  selling,  handling,  and  storing  all  kinds  of 
grains,  fruits,  vegetables,  wool,  lime,  coal,  salt,  and  other 
commodities.'' 

Plaintiff  sued  upon  certain  promissory  notes  signed  by  the 
defendant  company  as  follows:  '* Carson  City  Elevator  Co., 
M.  J.. Miner,  Mgr."  The  defense  to  these  notes  seems  to  have 
been  that  Miner  had  no  authority  to  make  them,  and  that  the 
findings  of  the  court  fail  to  show  that  they  were  given  for  any 
legitimate  business  of  the  corporation;  that  such  findings  do 
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not  show  that  said  notes,  or  any  of  them,  were  given  for  the 
building  or  operating  of  a  warehouse  or  elevator,  or  that  thej 
were  not  issued  in  the  illegitimate  business  of  buying  and 
selling  grain. 

The  circuit  judge  finds,  among  other  things,  that  on  the 
day  the  company  was  organized  ^^  directors  were  duly  chosen 
and  officers  duly  elected,  and  on  the  same  day  the  following 
proceedings  were  had  and  taken  by  the  board  of  directors  of 
said  company: — 

^''At  a  meeting  of  the  directors  of  the  Carson 'City  Elevator 
Company,  held  May  2,  1887,  at  the  Savings  Bank  in  Carson 
City,  the  following  named  persons  were  elected  as  its  officers: 
S.  W.  Webber,  president;  B.  Middleton,  vice-president;  Chas. 
H.  Morse,  secretary;  and  L.  L.  Trask,  treasurer  and  general 
manager.  Upon  motion  of  Chas.  H.  Morse,  the  following  reso- 
lutions were  adopted:  *^  Resolved,  that  L.  L.  Trask  is  hereby 
appointed  manager  of  the  Carson  City  Elevator  Company, 
with  authority  to  complete  the  elevator  building  of  said  com- 
pany,  to  buy  and  sell  grain  and  other  produce  and  property 
pertaining  to  the  business  of  said  company,  to  borrow  money 
for  the  use  of  said  company,  and  pay  out  the  same  in  the 
business  of  the  company,  subject  to  the  control  and  approval 
of  the  board  of  directors  of  said  Carson  City  Elevator  Co.'' 
Meeting  adjourned.  L.  L.  Tbask,  Clerk.' 

^The  defendant,  after  its  organisation,  proceeded  to  erect 
an  elevator,  and  carry  on  the  business  of  buying,  and  storing, 
and  selling  grain,  borrowing  money  from  the  plaintiff  with 
which  to  build  its  elevator  and  conduct  its  business  operations. 
No  capital  stock  was  paid  in  at  the  time  of  the  organization 
of  the  defendant,  and  only  eighteen  hundred  dollars  of  its 
capital  stock  has  ever  been  paid  in.  A  few  only  of  its 
stockholders  paid  their  subscriptions. 

'^In  order  to  carry  on  its  operations,  the  defendant  was. 
accustomed  to  and  did   borrow   money  from   the  plaintiff 
by  giving  its  notes  to  the  plaintiff,  signed  by  it,  per  L.  L. 
Trask,  manager.    The  business  was  not  profitable,  and  a  large 
indebtedness  was  created  with  the  plaintiff. 

^  May  7,  1888,  the  defendant  elected  the  following  directors 
as  its  officers:  C.  W.  Middleton,  president;  M.  J.  Miner,  vice- 
president;  C.  J.  Rumsey,  secretary  and  treasurer.  At  the 
same  meeting  the  following  action  was  taken:  *  Moved  by 
F.  W.  Kelley,  and  supported  by  B.  W.  Middleton,  that  M.  J. 
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lOner  be  hired  ae  long  aa  he  gives  eatisEeictioiii  at  a  ealarj  of 
eight  hundred  doUara  per  year.    Carried.' 

^Immediately  upon  thia  appointment  of  Mr.  Miner^  he  at 
once  assumed  the  duties  previously  performed  by  L.  L.  Trask^ 
the  general  manager,  and  the  latter  at  onoe  ceased  to  exercise 
any  dutiea  in  behalf  of  the  defendant  The  indebtedness  ex- 
isting with  the  plafntiffy  which  had  been  previously  contracted 
by  the  defendant,  and  was  represented  by  promissory  notes 
signed  by  the  defendant,  per  L.  L.  Trask,  general  maoager, 
falling  due  in«the  course  of  time,  were  renewed  by  other  notes 
given  by  the  defendant  by  the  said  Miner,  who  signed  the 
same  with  the  name  of  the  defendant,  per  M.  J.  Miner,  man- 
ager. The  notes  in  suit  were  negotiated  by  the  secretary  and 
treasurer  of  the  company,  and  they  all  form  a  portion  of  a 
series  of  renewals  of  the  original  indebtedness.  The  officers 
of  the  company  knew  of  the  existence  of  the  indebtedness 
from  defendant  to  the  plaintiff,  and  knew  the  manner  in 
which  said  indebtedness  was  renewed  from  time  to  time, 
rhey  also  knew  the  manner  in  which  the  business  of  the  de- 
fendant was  being  conducted.  No  objection  was  ever  raised 
by  the  defendant  or  any  of  its  officers  to  the  authority  of  Mr. 
Miner  to  bind  it  or  give  notes  signed  by  him  as  manager,  until 
this  suit  was  brought  The  president  of  the  defendant,  Mr. 
Middleton,  who  resided  at  Oreenville,  Michigan,  was  aware  of 
the  manner  in  which  Mr.  Miner  was  performing  the  duties  for 
the  defendant,  and  frequently  honored  drafts  drawn  on  him- 
self by  said  Miner  in  the  purchase  of  grain  and  in  the  pay- 
ment of  the  same,  in  the  manner  in  which  Mr.  Miner  was 
signing  the  commercial  paper  of  the  defendant  The  defend- 
ant also  borrowed  money  at  Greenville  and  Ionia  banks  by 
giving  its  notes,  signed  by  Mr.  Miner  as  manager.  These 
notes  were  paid.  The  defendant  permitted  Mr.  Miner  to  ap- 
pear as  possessing  competent  authority  to  give  the  notes  in 
suit  in  the  manner  in  which  they  were  executed.  It  was  dis- 
tinctly conceded  and  admitted  on  the  trial  that  the  defendant 
was  a  corporation.  No  question  was  made  on  the  trial  as  to 
its  existence  and  due  incorporation. 

'*  There  was  no  testimony  introduced  tending  to  prove  any 
fraud  on  the  part  of  Mr.  Miner  in  the  giving  of  the  notes,  and 
the  money  loaned  by  the  plaintiff  to  the  defendant  was  used 
in  the  business  of  the  defendant 

'*!  therefore  conclude,  as  a  matter  of  law,  that,  whether 
Miner  had  authority  or  not  to  execute  the  notes  in  suit,  the 
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dttfendttit  iff  estopped  from  qnestioning  faie  anthoritjTy  and 
that  the  plaintiff  is  entitled  to  judgment  in  the  earn  o£ 
•9,024.67." 

The  oooft  waa  oorreei  in  ita  oonolinion  of  law.  Whether 
the  eompany  was  anihoriied  to  buy  and  sell  grain  under  its 
charter  and  by  virtue  of  the  act  under  which  it  was  incorpo- 
rated is  immaterial.  Its  articles  of  asBociation  distinctly  set 
oat  its  purpose  to  be  to  engage  in  the  buying  and  selling  of 
grain  and  other  oommodities.  It  may  be  that  it  could  not 
organise  under  the  act  of  1867  for  as  broad  a  purpose  as  this, 
and  that  its  legal  franchise^  if  tested,  would  be  confined  to  the 
constrncting,  owning,  and  oontrolling  of  warehouses  and  ele- 
vators for  storage,  but  that  is  a  matter  to  be  determined  by 
the  interposition  of  the  public  through  the  attorney-general. 
Every  one  of  these  stockhddera  signed  the  articles  of  associa- 
tion, and  knew  that  the  object  of  this  company  was  to  engage 
in  the  buying  and  selling  of  grain  and  other  commodities,  as 
well  as  the  storage  of  the  same.  Knowing  this,  and  having 
voluntarily  engaged  in  the  business,  and  borrowed  this  money, 
and  used  it  as  well  in  the  building  of  the  elevator  as  in  its 
other  business,  the  defendant  will  not  be  permitted  to  plead 
that  it  had  no  authority  under  the  law  to  do  exactly  what  its 
articles  of  association  stated  to  all  the  world  was  its  object 
and  purpose  to  do  under  and  by  virtue  of  its  incorporation. 

"The  plea  of  ultra  vires  should  not,  as  a  general  rule,  pre-\ 
vail,  whether  interposed  for  or  against  a  corporation,  when  it     ) 
would  not  advance  justice,  but,  on  the  contrary,  would  accom^^/ 
plish  a  legal  wrong  ":   WhUney  Arms  Co.  v.  BarloWy  63  N.  Y. 
62, 69;  20  Am.  Rep.  504;  2  Morawetz  on  Private  Corporations, 
sec.  693,  p.  661;  Day  v.  Spiral  Springs  Buggy  Co.^  57  Mich, 
151;  58  Am.  Rep.  352;  Eureka  Iron  and  SUel  Works  v.  Bres- 
nahaUf  60  Mich.  337.    See  also  cases  analogous  to  the  pres- 
ent: BoardofTrvsteesv.  Smithy  bSMiB^.  SOI;  Steam  Navigation 
Co.  V.  Weed,  17  Barb.  378;  Bradley  v.  Ballard,  66  III.  413;  8 
Am.  Rep.  656;  Gold  Mining  Co.  v.  National  Bank,  96  U.  & 
640;  McCarthy  v.  Lavasehe,  89  III.  270;  81  Ann.  Rep.  8a 

The  judgment  is  afiSrmed,  with  costs. 

COHFORATIOVS,  WHSN  ESTOPPBD  TO  PlBAD  UltBA  ViRSS.  —  A  ptM  of  uUrm 

wtrm  is  not  permittsd  to  prarail  where  it  would  not  advaaoe  jnitioe,  but  wiU 
Aooomplah  ft  leg^  wraiig:  Holmuttei  Mfg.  Co.  ▼.  HMmeB  sSo.  (h,,  1S7  N.  Y. 
tS2i  a4Am.8t  Rep.  448,  and  note.    Gootnai  iiAra  vires  onanot  be  enforoed 

while  itramaint  executory;  but  when  it  has  been  executed  and  the  corponu 
tion  has  received  the  benefit  thereof  it  it  estopped  from  denying  the  validity 
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•f  tiM  omitrMlt  Skermim  €<&  Ox  t.  MorrU,  43  Kml  882;  19  Axn.  St  Rep. 
134^  and  Mto  ooUdoting  other  omm  la  the  ■eriM;  ITmhm  Hcardwan  Co.  r. 
PkKm  dcM/g.  Ok,  68  Ooan.  ilO:  Lomg  r.  Omnyla  He.  JTy  Co..  91  Ala.  619} 
II  An.  Si  Bep^  tSl.  In  a  reoaat  oaso  it  wm  hold  that^  in  the  abseooo  of 
frand,  a  oorporation  is  Uablo  for  monaj  borrowed  from  ooe  of  iti  atockhold- 
•ra  for  the  payment  el  ezpeasea»  whieh  were  eoUateral,  and  bat  incidental 
to  an  aet  whieh  nmj  have  been  nHkra  wbrm^  anoh  ezpensee  not  being  iuaep*- 
rably  eonneeted  with  the  maia  aeb  Ta^  r.  ITartk  Star  if&  Minuig  Ok,  79 
OaLSSflk 


Bbnabd  v.  Clink. 

pi  MlOHIOAV,  1.] 

IfonoAov— Tnnm  am  BmmAMQM  ov.  -^  When  an  attempted  loreolosore 
of  a  mortgage  at  law  haa  prored  inefieotnal  becaote  an  aasignment  of 
the  mortgage  was  not  of  reoord  at  the  time  of  each  attempted  foreclos- 
ore^  a  eabeeqaent  tender  of  the  amonnt  doe  upon  the  mortgage,  ezola- 
nre  of  the  ooeta  of  enoh  forecloenre  proceeding,  ia  not  snfficient  to 
diaoharge  the  lien  of  the  mortgage,  and  the  mortgagee,  after  offering  to 
apply  the  money  tendered  npon  the  mortgage  debt^  and  having  this  offer 
refused,  may  maintain  a  bill  in  eqnity  to  foredoee  the  mortgage. 

IfoBTOAOi.  — A  Tbndbb  ov  thb  Full  Aiiouirr  dne  npon  a  mortgage  die- 
charges  the  mortgage  lien,  if  the  tender  Lb  refnaed  withont  adequate  ez* 
onee. 

IfmAKB  ov  Law^BgarrABLa  Rzlibf.  — When  parties,  with  knowledge 
of  the  facta,  and  withont  any  inequitable  incidents,  hare  made  an  agree- 
ment aa  they  intended  it  ahould  be,  and  the  writing  expresses  the  trans- 
action  aa  it  waa  nnderatood  and  designed  to  be  made,  equity  will  not 
allow  a  defenae,  or  grant  a  reformation  or  resciasion,  although  one  of  the 
partiee  may  haTe  miitaken  or  misoonoeiTed  its  legal  meaning,  scopes  or 
effect 

MmrAKS  OF  Law^BquxTABLa  Rilixf.  — When  a  person  ia  ignorant  or 
mistaken  with  respect  to  his  own  antecedent  and  existing  legal  rights, 
interests,  or  eetates,  and  enters  into  some  transaction,  the  legal  scope 
and  operation  of  which  he  correctly  apprehends  and  nnderstands,  for  the 
pnrpoee  of  affecting  snob  assumed  righta,  intereata,  or  estates,  equity 
will  grant  relief,  defensive  or  affirmative,  treating  tlie  miatake  aa  aaalo* 
gone  to^  if  not  identical  with,  a  miatake  of  faak 

Norton  and  K&at^  for  the  appellaat 

8.  H.  CUnkf  for  the  respondent 

MoNTOOMBBT,  J.  The  bill  in  this  oanse  was  filed  to  fore- 
close a  mortgage  executed  by  the  defendant  Alioe  A.  Glink  to 
one  A.  H.  Van  Dasen,  and  by  him  assigned  to  oomplainant. 
The  other  defendants  are  subsequent  purchasers  with  notice, 
after  the  mortgage  became  due.  A  foreclosure  at  law  was  at- 
temptedi  a  sale  made,  and  a  deed  executed  to  complainant; 
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bat  owing  to  the  fkot  that  the  assignment  of  the  mortgage  to 
complainant  was  not  of  record  at  the  time  of  said  attempted 
foreclosure,  that  proceeding  proved  ineffectnal.  After  the 
complainant  had  obtained  her  deed  on  the  foreclosure  at  law, 
and  before  the  filing  of  the  present  bill,  the  defendant  Clink 
tendered  to  complainant  the  amount  due  upon  the  mortgage, 
exclusive  of  the  costs  of  such  former  foreclosure;  and  in  this 
proceeding  it  is  claimed  that  such  tender  operated  to  discharge 
the  lien  of  the  mortgage.  The  court  below  sustained  this  de- 
fense, and  dismissed  the  bill.  It  is  made  clear  by  the  testi- 
mony that  the  complainant,  at  the  time  she  refused  the 
tender,  supposed  that  she  had  acquired  title  by  her  former 
foreclosure,  and  that,  notwithstanding  this,  she  was  ready  to 
accept  the  amount  of  the  mortgage,  interest,  and  costs.  It 
also  appears  that  she  offered  to  take  the  money  tendered  so 
Cur  as  it  would  go,  but  that  defendant  refused  to  permit  this, 
unless  she  would  accept  it  in  full  payment  and  discharge  of 
the  mortgage.  Under  these  circumstances,  we  think  the  court 
below  erred  in  dismissing  the  bill. 

Under  the  repeated  rulings  of  this  court,  a  tender  of  the 
full  amount  due  upon  the  mortgage  will  operate  to  discharge 
the  lien  of  the  mortgage,  if  the  tender  be  refused  without  ade- 
quate excuse:  Uaynahan  y.  Mowre^  9  Mich.  9;  77  Am.  Dec. 
468;  EbIow  y.  MitehM,  26  Mich.  600;  Sager  y.  Tupper,  85 
Mich.  134;  Stewart  y.  Brown^  48  Mich.  883.  But  in  the  pres- 
ent case  it  appears  beyond  question  that  the  complainant  had 
no  purpose  of  exacting  from  the  defendant  any  sum  beyond 
what  she  belieyed  to  be  her  legal  due.  While  it  is  a  general 
rule  that  equity  will  not  relieve  against  a  mistake  of  law,  this 
mle  is  not  universaL  Where  parties,  with  knowledge  of  the 
facts,  and  without  any  inequitable  incidents,  have  made  an 
agreement  or  other  instrument  as  they  intended  it  should  be, 
and  the  writing  expresses  the  transaction  as  it  was  under- 
stood and  designed  to  be  made,  equity  will  not  allow  a  de- 
fense, or  grant  a  reformation  or  rescission,  although  one  of  the 
parties  may  have  mistaken  or  misconceived  its  legal  meaning, 
scope,  or  effect:  Martin  v.  Hamlin^  18  Mich.  854;  100  Am. 
Deo.  181;  Lapp  v.  Lapp,  48  Mich.  287.  But  where  a  per- 
son ii  ignorant  or  mistaken  with  respect  to  his  own  ante- 
eedent  and  existing  private  legal  rights,  interests,  or  estates, 
and  enters  into  some  transaction,  the  legal  scope  and  opera- 
tion of  which  he  correctly  apprehends  and  understands,  for 
tlie  purpose  of  affecting  such  assumed  rights,  interests,  or  ea- 
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totao^  equHy  will  grant  its  relief  de&nai^  or  affirmative, 
treating  th«  mistaka  as  anaiogooa  to^  if  not  identical  with,  a^ 
mistake  of  faoi:  2  Pomexofs  Bq.  Jur^  eeeu  84a,  p.  814;  Rgy- 
nM  r.  Sprye^  8  Hara»  222;  BlakmMn  ▼.  Blahemfm,  89  Comi. 
320;  WheUn'9  Appeal,  70  Pa.  St.  410;  Hecmt  ▼.  Prnjel,  44  Gal. 
280;  iforgron  t.  Dod,  8  Col.  651;  Ooop$r  r.  Phibbg,  L.  E.  2 
H.  L.  149;  Lamdowne  r.  Lamdowna,  2  Jacob  <h  W.  205. 

In  Mysr  r.  Hariy  40  Mioh.  617,  29  Am.  Rep.  S&B,  tbe  modrt- 
gagor  filed  his  bill  to  ael  adde  a  mortgage  sale,  and  asked 
that  tbe  premises  be  relieved  from  the  mortgage  lien*  The 
comrt  found  that  the  mortgagee  was  mistaken  as  to  his  legal 
rights,  bni  was  acting  in  good,  faith,  and  refused  to  enforce 
the  statutory  penalty,  and  decreed  that  the  mortgagor  pay  the 
mortgage  debt  as  a  condition  to  reliefl 

In  Canfield  y.  ConUing,  41  Mich.  871^  a  bill  was  filed  to  set 
aside  a  mortgage,  and  to  recover  the  penalty  for  refnsal  to 
discharge  it  on  tender  of  the  amount  doe.  The  oourt  found 
that  the  tender  was  sufficient,  and  say:  "He  [defendant] 
was  bound  to  accept  the  tender,  and  complainant  had  made 
out  a  sufficient  case  for  relief.  But  the  question  was  one 
on  which  he  might  be  mistaken  without  any  serious  fault,  and 
we  do  not  think  it  one  where  the  mortgage  ought  to  be  held 
canceled  without  payment;  nor  is  it  a  case  calling  for  the 
statutory  penalty  for  a  willful  and  knowing  wrongful  refusal  to 
discharge  the  mortgage." 

The  decree  below  should  be  reversed,  and  a  decree  entered 
in  this  court  providing  for  a  sale  of  the  mortgaged  premises 
to  satisfy  the  amount  due  and  unpaid  upon  the  mortgage. 

The  defendant  will  recover  the  costs  of  the  court  below,  and 
the  complainant  will  be  entitled  to  the  costs  incurred  in  this 
court  

TsNDaSy  RiQinsm  or.  —  Oons:  Se%  generally,  note  to  Moynahan  t. 
Moore,  77  Am.  Deo.  470-472.  To  mto  ootta,  defendant  matt  keep  his  tender 
good  by  aobnaUy  producing  the  money  and  depositing  it  in  ooarti  and  it  is 
too  late  where  the  amount  tendered  before  snit  is  not  deposited  in  oonrt  un- 
til after  the  trial  hat  begun,  and  after  tho  aoerual  of  onats  not  ombraoed  in 
tbe  amount  tendoredi  Wwrrm§ton  t.  PoUard,  24  Lnra,  881;  95  Am.  Dec  727. 
Compare  Mtlntyrt  t.  OorMr,  2  Watto  4t  S.  89^  37  Am.  Deo.  619,  Murray  ▼. 
W'mdley,  7  Ired.  201,  47  Am.  Deo.  824,  Berry  ▼.  Davi»,  77  Ter.  191, 19  Am.  St. 
Rep.  748,  CoUier  v.  WhUe,  07  Miss.  133,  BUer  v.  Elder,  S3  Kan.  614^  as  to 
the  liability  of  defendant  for  costs^  whoa  hi*  tsndsr  haa  besa  mada  after  tha- 
beginning  of  the  suit  On  the  other  haad«  a  teadtr  ia  paymeafc  of  a  debt 
prevents  the  reoovery  of  oosts  in  an  action  afterwards  brought  to  enforoe  tho 
demand:  Stowell  ▼.  Read,  16  K.  H.  20;  41  Am.  Deo.  714;  Caelle  r,  OcuUte, 
78  Mioh.  298.    The  plaintiff,  in  proceeding,  after  a  tender  and  deposit,  runs 
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the  risk  of  paying  defendant's  costa,  if  the  reoovery  does  not  exceed  the 
amount  tendered:  Ttxifhrw,  Brooklyn  ete.  S^y  €0,9  lit  K.  Y.  561 1  and  in  aaoh 
ease  ii  liable  for  all  the  ooata  aocrning  aQbeeqaent  to  defendant's  offer:  WUU' 
ford  T.  Gadsden,  27  &  0.  87.  The  benefit  of  the  tender  ia  iost^  uile«  it  is 
kept  good:  8aum  t.  La  Shell,  46  Kan.  206. 

TsNDBB  ov  MoRTQAOi  DuTT,  BmoT  ov:  Sod  KoriHgkir,  Oady,  81  K.  T. 
843;  78  Am.  Dea  146,  and  the  extended  note  thereto.  See  aUo^  for  addi- 
*  tional  anthorities,  the  notes  to  Pern  t.  Oaairo,  76  Am.  Deo.  449;  Oramtom  t. 
Orane,  03  Am.  Deo.  106$  Moort  t.  Norman,  10  Am.  St  Rep.  262;  Wtmer  t. 
Tuck,  24  Am.  St  Rep.  447.  When  the  whole  amount  seoured  by  a  mortgage 
on  real  estate  is  due,  a  tender  of  the  samo  by  the  owner  of  the  mor^aged 
premises  extinguishes  the  lien  of  the  mortgage^  though  the  tender  is  not 
kept  good;  but  it  does  not  discharge  the  promise  or  covenant  to  pay  tho 
debtk  and  for  this  the  debtor  remains  liable:  Nekon  r,  Loder^  132  N.  7. 288. 
A  mortgagee  oannot  refuse  a  tender  of  an  oyerdno  mortgage  debt  on  the 
ground  that  the  amount  offered  does  not  include  juiother  distinct  debt  But 
if  the  mortgagor  afterwards  fails  to  make  his  tender  good  on  the  offer  of  the 
mortgagee  to  accept  it,  and  does  not  bring  the  amount  into  eourt,  the  tender 
thus  made  will  not  prevent  a  judgment  for  the  full  debt:  SaUnas  v.  ElHi,  28 
a.  0. 337.  A  tender,  by  the  mortgagor,  before  the  eale,  of  tho  amount  due  and 
in  arrear  under  the  mortgage,  together  with  the  expenses  incurred  by  the 
mortgagee  in  and  about  the  advertisement  of  tbo  property,  is  not  tnffioteot 
to  prevent  foreclosure,  when  other  covenants  have  been  broken  by  the  mort- 
gagor: Roberts  v.  Loyola  B,  Ass'n,  74  Md.  2.  If,  after  therefusal  of  a  tender, 
the  debtor  wishes  to  extinguish  his  liability  for  anhsequently  aooruing  ister- 
est  or  to  demand  some  affirmatiTe  relief,  he  cannot  retain  the  money,  subjeet 
to  his  own  use,  but  must  devote  it  to  the  specific  puipose  of  paying  the  debt^ 
and  put  it  within  the  power  of  the  creditor  to  receive  it  at  any  time,  and  so 
must  keep  the  tender  good:  Nelson  v.  Loder,  182  N.  T.  288b  A  tender  made 
on  condition  of  entry  of  satisfaction  doee  not  vitiate  a  tender,  aoo  amh  m 
condition  is  a  legal  right:  Salinas  T.  Ellis,  26  S.  U.  387. 

MisTAKK  ovLaw,  WHB2I  RxLUTSD  AGAINST:  Sco  noto  to  Borrf  T.  Ammri' 
can  Central  Ins.  Co.,  28  Am.  St.  Rep.  554^  where  other  oases  and  notes  in  the 
series  are  cited.  The  four  principal  exceptions  to  the  rule  that  no  relief  can 
be  obtained  against  a  mistake  of  law,  are:  1.  Where  there  is  a  marked  dis- 
parity in  the  position  and  intelligence  off  the  two  parties,  with  the  reenlt  tliat 
on  the  one  side  undue  influence  is  exeroiaed,  while  on  the  other,  nndoe  oonfi- 
deuce  is  reposed:  Jordan  v.  Stevens,  51  Me.  78;  81  Am.  Deo.  666.  2.  Where 
one,  through  mistake  as  to  his  legal  rights,  acknowledges  himself  under  an 
obligation  which  the  law  will  not  impose:  Warden  v.  Tucker^  7  Mass.  440; 
6  Am.  Dea  62.  Compare  Oerdme  ▼.  Menage,  41  Minn.  417.  8.  Where  it  is 
perfectly  evident  that  the  only  consideration  of  a  oontraot  was  a  mistake  as 
to  the  legal  rights  and  obligations  of  the  parties:  Underwood  T.  Broeknum,  4 
Dana,  309;  20  Am.  Dea  407.  In  such  a  case^  if  both  parties  are  mistaken, 
the  ground  of  relief  is  want  of  consideration:  Underwood  T.  Brodbnan,  4 
Dana,  809;  20  Am.  Dea  407;  while  if  one  party  is  miatakeii  ts  to  the  law, 
and  the  other,  with  knowledge,  eontraots  with  him,  the  ground  of  relief  is 
fraud:  State  T.  Pmtp^  18  Ark.  120;  66  Am.  Dea  303.  4.  Where  there  is  a 
mistake  of  law  on  both  sides^  owing  to  which  the  objeot  of  the  parties  can- 
not be  attoined:  ChampUn  v.  LasfUm^  18  Wend.  407;  81  Am.  Dea  382;  Cor^ 
rigan  v.  Tiemey,  100  Ma  277.  See  also  sxtended  aote  to  Black  t.  Ward, 
16  Am.  Rep.  171-184 
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HaLLOOE   V.    KiNNBT. 

(n  IClCHIOAN,  07.] 

8n>ucnoH  bet  PiBSirisioir. — Sedaction  may  ba  aooomplitbad  by  ibmimcI 
iDflaenoa  and  penuadon,  intended  to  reaob,  and  aotnally  reaching,  tbat 
result^  without  a  promise  of  marriage  or  pecuniary  adrantage.  Sooli 
effectual  perauaaion  aotirely  oauaing  the  aeduotioa  may  be  aa  diatinet  m , 
grievance  aa  more  venal  repreaentationa,  whioh  appeal  to  oovetouaneaa 
more  than  to  excited  feelinga. 

SiDucnoir  by  PBRsaiaioir  —  Btidiiiob  Establtshino. — In  an  action  for 
aeduction,  evidence  that  the  defendant  took  the  plaintiff,  a  girl  aixteen 
'  years  old,  living  with  her  parenta,  and  hitherto  ohaate,  to  a  dance  aome 
distance  from  her  home^  that  upon  their  arrival  he  procured  a  bedroom 
for  the  expreaa  purpose  of  debauching  her,  and  immediately  oommenoed 
hia  indecent  propoaals,  and  that  late  at  night  they  left  the  ball-room  and 
went  to  the  bedroom  at  his  solicitation,  where  he  aoeomplished  hia  pur* 
poae,  makea  out  anoh  a  oaae  aa  ahould  be  submitted  to  the  jury  under 
proper  inatruotiona. 

EUsvfoHh  and  Rarden,  and  WrD.  FuIUr^  for  the  appellant 

Oeorge  Luton  and  Miehad  Brawn^  for  the  respondent. 

OranTi  J.    This  is  an  action  on  the  case  for  seduction. 

Plaintiff,  at  the  time,  was  about  sixteen  years  of  age,  living 
with  her  parents  in  the  country,  and  had  hitherto  been  chaste. 
Defendant  invited  her  to  attend  a  dance  with  him  in  a  village 
six  miles  from  her  home.  They  had  known  each  other  for  about 
a  year,  and  she  testified  that  she  thought  a  great  deal  of  him. 
They  left  her  home  about  four  o'clock  in  the  afternoon,  and 
on  arriving  at  the  hotel  he  obtained  a  bedroom,  to  which  he 
took  her.  It  is  evident  from  her  testimony  that  he  took  her 
there  for  the  express  purpose  of  debauching  her.  As  soon  as 
she  had  taken  off  her  wraps  in  the  room,  he  immediately  com- 
menced his  indecent  proposals.  Late  in  the  night  he  proposed 
to  her  to  go  from  the  ball-room  to  the  bedroom,  and  after 
a  while  she  yielded  to  his  aolicitations. 

It  is  unnecessary  to  state  the  evidence  in  detail.  The  court 
was  in  error  in  directing  a  verdict  for  the  defendant.  The 
case  should  have  been  submitted  to  the  jury  under  the  proper 
instructions,  and  especially  in  view  of  plaintiff's  tender  age. 

The  language  of  this  court  in  Stoudt  v.  Shepherd^  78  Mich. 
696,  is  applicable  to  the  facts  in  this  case:  **This  court  recog- 
nize what  we  conceive  to  be  the  recognized  doctrine  of  ex* 
perience,  that  seduction  may  be  accomplished  by  means  of 
influence  and  persuasion  intended  to  reach,  and  actually 
reaching,  the  result,  which  do  not  necessarily  involve  either  a 
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promise  of  marriage  or  pecuniary  advantage;  and  that  such 
effectual  persuasion,  which  is  the  active  cause  of  it,  may  be 
as  distinct  a  grievance  as  the  more  venal  representations,  which 
a{>peal  to  covetousness  more  than  to  excited  feeling.'* 
The  judgment  reversed,  and  a  new  trial  ordered. 

SsDUonoH:  See,  generaUy,  noiM  to  State  v.  ObrrM.  87  Am.  Deo.  406-411, 
and  PeapU  t.  De  Fwt^  8  Am.  St  Rep.  870-872.  To  suatain  the  aotion,  it  is 
not  necessary  to  show  that  the  defendant  oaod  deoeptton,  flattery,  or  f»lw 
promises  to  acoomplish  his  purpose;  it  is  sufficient  if  the  seduction  rataltod 
from  the  solicitation,  importunity,  or  from  any  means  or  arts  used  by  tho 
defendant:  RmA  t.  mUiamt,  6  Sneed,  680;  73  Am.  Deo.  167.  Th«  word 
"seduction"  means  tho  use  of  some  influenoo,  promise^  arts^  or  means  on 
the  part  of  a  man,  by  which  he  indnoes  a  woman  to  snrrendor  ber  ehastity 
and  Tirtnet  Paiiermm  r.  Hoyden^  17  Or.  238;  11  Am.  St  Uep.  822.  Oom« 
pare  Putnam  v.  StaU,  29  Tex.  App.  464;  26  Am.  8t  Bop.  738.  For  a  oase 
in  whioh  tho  oiroumstaneea  were  bold  to  amoont  to  the  employmeal  el 
'*artifiosb"  see  Hawm  v.  Bant^mi,  76  Iow%  688;  14  An.  Rq^  96L 


HUTOHINSON    MaITUFAOTUBING   GoMPANT  V.    PiNOH. 

pi  M ICHXOAN,  Ut] 

Damaobs — PaospaonvB  PBorm.  — In  an  aotioo  to  reeover  for  the  breaob 
of  a  oontraot  for  f nmisbing  machinery  and  repairing  a  onstom  and  mann* 
ftMstoring  flonring-mill»  the  measure  of  damages  ie  the  fair  rental  value 
of  the  mill  during  the  time  the  owner  is  depriyed  of  its  use  after  the 
ezpiratioa  of  the  time  for  the  performance  of  the  oontraot;  but  prospeot- 
ire  profits  of  such  mill  are  too  speculatiTo  to  be  oonsidered  as  damagea. 

Damaobb  fOR  Bbbaoh  ov  Cortbaot  to  Rspair  Mill.  — In  an  action  to 
reoorer  for  the  breach  of  a  contract  to  furnish  machinery  and  repair  a 
flouring-mill,  the  owner  oaunot  reooyer  for  grain  ground  and  poor  floar 
mauufaotured  to  test  the  mill  during  the  time  when  he  knew  that  it  was 
not  in  condition  to  do  good  work;  but  he  may  recover  for  his  time  lost 
and  the  amount  paid  his  employees  while  lying  idle  by  reasoo  of  tho 
breaob  of  the  oontraot 

Shriner  and  Fox^  for  the  appellant 

Danid  A*  Fergwan^  and  Wilson  and  Cobb^  for  the  respond- 
ent 

M0R8B9  C.  J.  The  plaintiff  sued  defendant  for  maohinerj 
and  repairs  furnished  for  the  latter's  flouring-mill.  The  de* 
fendant  claimed  that  under  the  agreement  the  plaintiff  prom« 
ised  to  put  in  the  machinery  and  complete  the  repairs  in  a 
good  and  workman-like  manner  within  ten  days  after  the  work 
was  commenced,  which  work  should  begin  "in  a  few  days 
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or  a  ihort  time  ^  after  the  date  of  the  agreement;  that  plain- 
tiff did  not  eommence  the  work  as  eoon  aa  agreed,  did  not  do 
it  in  a  workman-like  manner,  and  did  not  complete  it  within 
four  weeks  after  the  work  was  begun;  that  by  reason  of  im- 
proper material,  and  the  niiskillful  manner  in  whioh  the  work 
waa  done,  much  of  the  flour  made  by  such  mill  was  unfit  for 
^onstom  and  merchant  flonr";  thai  said  mill  was  kept  elosed 
flfty  days,  and  that  the  mill,  aa  completed  by  plaintiff,  is  in 
an  improper  condition  for  running  and  properly  performing 
the  work  of  a  first-class  full  roller-process  custom  and  mer- 
chant fiouring-mill,  as  plaintiff  agreed  it  should,  and  that 
it  takes  more  power  to  operate  it. 

On  the  trial  the  defendant  was  asked: ^- 

*^Q.  Mr.  Pinch,  how  much  were  you  damaged  by  reason  of 
the  mill  lying  idle  for  the  excess  of  ten  days,  until  the  time 
it  was  finished?  In  other  words,  it  laid  still  how  many  days 
more  than  the  ten  days? 

"iJfr.  Ferguson. — I  object 

"  The  Court — That  brings  up  the  question.  The  witness, 
I  think,  can't  state  how  many  dollars  and  cents  he  has  been 
damaged.  He  can  state  how  he  was  damaged,  and  show  the 
circumstances  that  will  enable  the  jury  to  judge.  There  is 
another  question  involved  in  it,  and  perhaps  it  had  better  be 
discussed  together.  I  suppose  you  are  getting  at  the  profits 
of  the  mill  ? 

•*  Mr.  Shnner.  —  Yes,  sir." 

Mr.  Corbin,  for  plaintiff,  contended  that  the  profits  were  too 
indefinite,  and  the  question  was  excluded. 

Counsel  for  defendant  then  offered  as  follows:  — 

**  Mr.  Shriner.  —  Now,  if  the  court  please,  we  offer  to  show 
that  after  Mr.  Crandall  and  his  men  worked  on  the  mill  ten 
days,  Mr.  Finch  notified  Mr.  Hutchinson  that  the  time  had 
expired  in  which  he  was  to  have  the  mill  completed;  that  the 
mill  was  overstocked  with  grain;  that  he  was  losing,  by  rea- 
son of  the  delay,  every  day;  and  that  these  men  went  on  with 
that  mill  until  the  third  day  of  March;  and  that,  by  reason  of 
that  failure  to  fulfill  their  contract,  Mr.  Pinch  suffered  large 
damages,  to  the  amount  of  five  hundred  dollars. 

^  Tfie  Court.  —  This  offer  may  be  considered  as  preceding 
the  former  ruling. 

*^  Q.  About  how  many  gristc  were  in  your  mill  at  the  time 
they  had  worked  ten  days  upon  their  contract,  on  the  repair- 
ing of  the  mill?** 
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''Q,  What  wtm  tha  ififfdnnce^  Mr.  Pinch,  of  the  value  of 
floar  per  barrel  after  tiiei  mill  waa  finalljr  completed  in  perfect 
edrder^  tbaa*  what  ijt  waa  beforn  tbqr  commanoed  fixing  the 
miU?'* 

Both  theae  qoeBtions  were  oJbjeoted  to  and  ruled  out  He 
was  also  asked:  ^^  Wliat,  in  your  opinion^  waa  the  uee  of  the 
mill  worth  for  those  eleiran  days?" 

The  court  sud  this,  waa  an  indirect  way  of  asking  witness 
how  much  ha  could  httre  made  out  of  the*  mill,  and  excluded 
the  question.  Other  questions  were  asked  in  different  ways, 
but  all  to  the  same  import,  and  were  not  allowed  to  be  an« 
swered.  It  waa  also  attempted  to  show  the  ralue  of  defend- 
ant's time  lost  during  the  time  over  ten  days  in  which  the 
mill  could  not  be  run,,  but.  ihet  oircnit  judge  w^  of  the  opinion 
that  be  could  not  recover  for  auch  lost  time.  Counsel  for  de- 
fendant then  made  the  following  offer:  — 

^I  offer  to  show  by  Pineh  that  hit  business  was  injured  a 
large  amount  by  reason  of  the  manner  in  which  the  contract 
was  performed,  and  that  he  lost  the^  use  of  the  mill,  and  the 
profits  of  the  mill,  for  a  long  time,  to  wit,  thirty  days,  by  rea- 
son of  the  manner  in  which  the  contract  waa  performed.  I 
desire  to  show  what  the  profits  were,  and  to  show  in  every  way 
that  he  waa  injured.  I  desiro  to  show  by  him  how  he  was  in- 
jured. 

'^  The  CourL — How  do  you  propose  to  show  that  he  was 
injured? 

"  Counsel  far  Defendant  —  By  the  loss  of  his  time;  by  the 
injury  of  the  flour;  by  the  amount  he  had  to  pay  out  in  the 
place  of  it;  by  the  loss  of  time;  by  the  loes  of  customers;  and 
by  the  loss  of  the  reputation  of  the  mill,  because  of  its  having 
been  pronounced  finished  by  thou  parties,  when  it  was  im- 
properly finished. 

^  Couneelfar  PlaUUiff.  —  It  isobjeeted  to  as  immaterial  and 
irrelevant  Not  a  proper  way  to  prove  the  meaaure  of  dam- 
ages. (Which  (Ejection  was  by  the  court  then  and  there  sus- 
tained.)" 

The  court  instructed  the  jury  that  no  damages  could  be 
awarded  to  the  defendant  for  the  profits  lost  by  reason  of  the 
mill  being  idle,  even  if  they  found  that  the  agreement  was 
that  the  mill  should  be  put  in  good  running  order  in  ten  days. 

This  waa  a  custom  as  well  as  a  manufacturing  flouring- 
milL  The  prospective  profits  of  such  a  mill  would  certainly 
be  too  speculative  to  be  shown  as  damages:  Howard  v.  Still' 

Ax.  3t.  Rip..  Vol.  XXX  -  80 

Digitized  by  VjOOQIC 


466  HuTCHiNBON  Mfo.  Ca «.  Pinch.  [Mich. 

veU  etc.  Mfg.  Oo.^  189  XT.  8. 199;  PennypaeUr  r.  J(me$^  106 
Pa.  St  287;  AbboU  r.  OaUh,  18  Md.  814;  71  Am.  Dec  636; 
Rogen  y.  Bemui^  69  Pa.  St.  482;  Winne  y.  Kelley,  84  Iowa,  839; 
AUia  y.  McLean^  48  Mich.  428;  HeKinnon  y.  MeEwan,  48  Mich. 
106;  42  Am.  Rep.  468;  MaJUhy  y.  Plummer^  71  Mich.  679;  Petris 
y.  Lane^  68  Mich.  627.  The  defendant  relies  upon  Leonard  y. 
Beaudry,  68  Mich.  812,  80  Mich.  163,  in  Bupport  of  his  con- 
tention  that  he  was  entitled  to  show  the  profits  that  he  might 
haye  made  in  the  mill  if  it  had  been  finished  within  ten  days. 
But  in  Leonard  y.  Beaudry^  68  Mich.  812,  80  Mich.  163,  and 
in  Aikineon  y.  Moree^  63  Mich.  276,  there  was  a  breach  of  con- 
tract, where  the  difference  between  the  cost  of  doing  the  work 
to  be  performed  and  the  contract  price  would  be  the  measure 
of  damages.  The  profits  in  such  a  case  we  held  could  be  as- 
certained with  reasonable  certainty.  This  case  seems  to  &11 
within  the  other  line  of  cases,  where  the  uncertain  and  specu- 
latiye  profits  of  a  mill  from  day  to  day  are  endeayored  to  be 
measured;  where  there  is  no  certain  amount  of  work  contracted 
to  be  done  at  a  certain  or  fixed  price  for  the  work,  but  where 
the  mill-owner  must  depend  upon  how  much  custom  he  may 
liappen  to  haye,  and  many  other  contingencies,  as  pointed 
out  in  the  cases  aboye  cited. 

But  upon  examination  of  the  authorities,  and  upon  princi- 
ple, I  am  satisfied  that  the  defendant  was  entitled  to  show,  in 
reduction  of  plaintiff's  claim,  the  yalue  of  the  use  of  the  mill 
while  it  was  compelled  to  lie  idle  by  the  failure  of  plaintiff  to 
complete  the  contract  within  the  time  specified.  A  denial  of 
this  right  would  be  rank  injustice,  and  leaye  the  defendant 
remediless  for  his  loss,  and  at  the  same  time  compel  him  to 
pay  the  full  yalue  of  the  machinery  and  repairs  to  the  plain- 
tiff, the  same  as  if  the  work  had  been  done  within  the  time 
agreed  upon. 

^  As  a  general  rule,  the  expected  profits  of  a  business  can- 
not be  preyed,  and  therefore  cannot  be  recoyered.  They  might 
haye  been  made,  and  they  might  not.  Hence,  in  such  cases, 
the  measure  of  damages  is  not  the  expected  profits,  but  the 
ayerage  yalue  of  the  use  of  the  laud,  property,  or  business, 
and  to  ascertain  this,  eyidence  of  actual  past  profits  must 
be  admissible '':  1  Sedgwick  on  Damages,  8th  ed.,  sec.  174. 
**  Rent  ii  giyen,  not  as  specific  damage,  but  as  a  fair  ayerage 
measure  of  compensation '':  1  Sedgwick  on  Damages,  8th  ed., 
sec.  186;  Sinker  v.  Kidder,  123  Ind.  528;  Cmiofnrd  v.  Parsons,  ()3 
N.  H.  438;    Woodin  y.  Wentworth,  57  Mich.  278;  Bostwick  y. 
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Losey,  67  Mick  554;  Onffin  v.  Colver,  16  N.  Y.  489,  496;  68 
Aia.  Deo.  718. 

In  the  present  ease,  the  failure  to  pot  in  the  machinery  and 
make  the  repairs  within  the  ten  days  naturally  resulted  in  the 
stopping  of  the  mill  while  the  machinery  was  being  put  in. 
The  defendant  expected  to  shut  down  hit  mill  for  ten  daya^ 
but  under  his  statement  of  the  agreement,  the  work  was  to  be 
finished  within  that  time.  If  so^  he  was  compelled  to  keep 
his  mill  idle  for  some  time  beyond  the  ten  days,  because  of 
the  fault  of  the  plaintiff  in  not  fulfilling  its  contract  as  to  the 
time  of  performance.  His  damage  is  the  value  of  the  use  of 
the  mill  while  it  was  so  kept  idle  by  the  plaintiff's  fault 
This  is  not  an  allowance  of  the  profits  which,  in  this  partica* 
lar  case,  might  haye  been  made,  but  of  the  ayerage  sum,  rep- 
resented by  rent,  which  the  property  was  worth:  1  Sedgwick 
on  Damages,  8th  ed.,  sec.  190;  2  Sutherland  on  Damages,  490. 

When  a  contractor  undertakes  to  perform  a  contract  to  put 
a  mill  or  other  machinery  in  operation,  he  ought  to  be  holden 
to  indemnify  the  other  party  against  the  loss  of  the  use  of  the 
mill  or  machinery  after  the  expiration  of  the  time  for  the  per- 
formance  of  the  contract:  See  Davi$  y.  Taleottj  14  Barb.  61 1» 
628;  Brown  T.  FaUr,  61  Pa.  St  165;  Abbott  y.  OaUh,  18  Md. 
814;  71  Am.  Deo.  685;  Green  y.  Jfann,  11  HI.  618;  Rogere  t» 
Bemue,  69  Pa.  St  482;  WiUey  y.  Frederieke,  10  Gray,  857;  Benr 
ton  y.  Fay,  64  IlL  417;  Grifin  r.  Colver^  16  N.  Y.  489;  69  Anu 
Deo.  718. 

In  AbboU  y.  Qateh,  18  Md.  814, 71  Am.  Dec.  685,  a  new  mill 
was  erected,  but  not  in  the  time  agreed  upon.  The  uncertain- 
ties  of  the  milling  business  were  considered  too  great  to  allow 
prospectiye  profits  as  damages,  but  the  measure  of  damagee 
was  held  to  be  the  fair  rental  yalue  of  the  mill. 

In  Oreen  y.  Mann,  11  111.  618,  the  lessor  of  the  mill  agreed 
to  put  in  two  additional  run  of  stone,  but  failed  to  do  sa  The 
measure  of  damages  was  held  not  to  be  the  expected  profits 
from  the  use  of  the  stone  in  the  business,  but  the  fair  yaloe  of 
the  use  of  the  two  run  of  stone. 

In  Bogere  y.  Bemm,  69  Pa.  St  482,  fhe  pvofiti  of  a  new  mill^ 
not  erected  within  the  time  agreed  upon,  were  held  to  be  too 
remote,  contingent,  and  speoulatiye;  but  it  was  said  that  the 
fair  rental  yalue  of  the  mill  was  the  true  measure  of  the 
damages. 

In  a  late  case  in  Iowa  (BrownM  y.  Chapman,  Feb.  2, 1892; 
61  N.  W.  Bep.  249),  this  matter  was  carefully  considered. 
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The  plaantaiff  soed  to  recover  tfae-piice  of  bailervfornished  for 
a  pleasure-boat  at  a  summer  resort  to  the  proprietor  of  the 
roBort  Th»  flhtfiuMlaat  put  in  a.  CQnnterclaim  toe  damages 
caused  by  ilm  bdSmDm  of  plaintifP  to  delii^ev  Hbe  boilers  within 
tlM  time  sfSTOtd  vpoa*  It  was  held  thai  the  ueasare  of  de> 
fendantfsideinsges  was  the  vental  falue'  of  the  boai«  and  not 
tlie  interest  eo'  the  csfiial  in^vestad  thevein  for  the  time  defend- 
ant wasi depcLired  of  itvusa  The  court  refsr  to  the  oases  of 
MtB  y.  MaL$a$^  ^  Miehi  428^  and  Taylor  r.  Maguirs,  12  Ho. 
318,  as  not  io  bacniony  with  this'  holding,  bat  say  that  they 
an  olearly  everboras-  by  the  weight  of  other  cases  and  the 
current  of  anihorify.  Mr.  Sedgwick  also  says  that  the  case 
of  AllU  y.  JfeZtoas  48  Mich.  4fi8^  ''would  kaidly  be  ibUowed": 
1:  Sedgwick  en  DraiageSi^  8lh  edi,  sec.  18S.  In  ilfiia  yilfeLenn, 
46  Mich*  428,  after  diecnssing  the  question  of  prospectiye 
profits^  and  nding  that  they  could  not  be  shewn  as  damages, 
Judge  Cooley  sayst  ^But  this  case  is  thought  to  be  di£brent, 
because  here  the  fair  rental  yabre  of  the  mill  is  proyed^  and  it 
is  said  that  this  was  certainly  Imti  Bui  we*  do  not  know  that 
thai  was  the  case»  If  the  mill  had  been  in  condition  to  rent 
at  that  time^  there  may  haye  been  no  customer  for  it  on  terms 
the  owner  would  haye  consented  to  grant;  and  if  customers 
were  abundant  and  satisfactory,  it  cannot  be  assumed  that 
the  whole  rental  yalue  ia  lost  when  a  mill  stands  idle.  The 
wear  and  tear  of  machinery  and  bnildings  in  use  is  something, 
and  it  is  not  improbable  that  the  landlord  would  take  this, 
among  other  things,  into  account  in  determining  what  should 
be  ttie  rent  But  in  this  case  it  does  not  appear  that  rent  was 
lost,  or  could  haye  been  lost;  for  it  is  not  shown  that  defend- 
ants desired  to  rent,  or  would  haye  consented  to  do  so  if  a  cus« 
tomer  had  offered.  In  fact|  the*  contrary  is  cleaiiy  inferable." 
The  exact  point  tiiue  ruled  m  AUi9  y.  MeLem^  48  Mich. 
428,  has  neyer  since  been  before  this  court;  yet  in  two  oases 
{WinMn^Y.  WmttooHfh  67  Mich.  278,  and  Bo$twick  y.  Lo$ey, 
67  Mich.  564)  theyalue  of  the  use  of  a  mill  has  been  per^ 
mitted  to  be  shown  as  the  measure  of  damages.  In  the  first 
case  the  injury  complained  of  was^the  unlawful  holding- back 
and  diyerting  ot  the-  watere  of  a  riyer,  thereby  preyenting 
plaintiff'frora'  using' his  milL  lb  may  be  claimed  that,  as  this 
was  an  aotfeo*  in  tort,  thewb  no  analogy  between  this  case 
and  AUi$  y.  McLean^  48  Mich.  428.  But  in  Bostwick  y.  Lossy, 
67  Mich.  664,  the' action  was  iwa$8Ufnp$it.  Plaintiff  sued  for 
the  rent  of  a  sarw^milL    D^endants  pleaded  thatt  plaintiff  had 
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agreed  to  mftke  certain  Tepair8»  iad  failed  to  'keep  mok  agre»- 
meuty  to  their  damage,  and  Bought  to  recoup  anok  damagea 
againat  jdaintifif '«  claim.  This  court  said  <in  that  caee:  **  The 
failure  of  the  water-power  was  the  [grievanoB  complaiaied  of. 
The  defendanlB'wefe  entitled  to  the  uae  of  it,<afl  itfuoald  have 
been  had  the  ftanee  beaa  kept  in  repak,  for  MMr-inlll  pnr- 
poaea.  The  value  of  the  aae  of  tsueh  ^maler-fowHT  far  smfli 
purpofies  wag  shewn  by  witDesses.  W^e  da  not  mensider  that 
6uch  value  waa  epeoulatinraor  uncertain,  er  tfMtt  showing  encb 
value,  and  allowing  it  ae  .the  baais  of  damnyia,  ipaa  in  eiSeot 
perimtting  the  jxrofita  of  the  aaw-mnill  to  ke  «cmii)piiiBd  in  leilti- 
inating  the  damt^s.  The  conAraet  or  .leaae  iteelf  ihMvs  (that 
this  water-power  kad  a^ental  value,  adod  we  oaa  tsee  nO'Serioos 
difficulty  in  the  way  of  asoertaining  to  a  toleraUe  and  Boffi- 
cient  certainty  ^he  value  of  tUs  uee,  to  whiok  ttie  defendants 
were  entitled  by  tkeir  agreement" 

The  role  aoinoiinoed  in  Basiwick  v.  Idm&ji^VI  Mieh.  564,  in 
principle  applies  to  the  oa^e  ibefore  ua,  Ji^nd  I  tsee  no  reason 
why  the  value  of  the  use  of  thie  flocu:ing-*mill  ottnnot  be  aaoer- 
tained  in  this  case  without  aerioue  difficulty  aad  with  suffi- 
cient certainty. 

It  being  iS.rmly  eatahliahed  ky  the  authoritiea  ithat  the  pre- 
apeddve  profits  of  a  JxiilUng  tauaineee  .asa  too  apeoulative  and 
uncertain  :to  ke  uaedaaasiieasiuieof  daimagaa,ftheve  would  be 
no  adequate  remedy  for  tine  owner  <of  a  mill,  in  Biioh  a  oaee  as 
this,  for  a  bineach  of  oontraet  that  ier  a  certaki  ftUDe  would  de- 
prive him  of  the  ase  of  kia  pdroperty,  if  like  iMMe  «£  jitUs  v.  J/o- 
Leany  48  Mich.  428,  is  to  be  ta^en  as  autbanilgr  ki  tkia  state. 
This  would  be  ao  manifestly  unjust  that,  in  so  fitr«a  that  case 
seems  to  hold  that  the  fair  rental  value  ^ef  a  mUl  eannot  he 
shown  aa  damage  in  a  caee  like  the  present,  I  ihink  it  ehoulil 
be  diaiinctly  overruled.  It  is  not  only  agaisiat  the  ^kole  onr- 
rent  of  authority  elsewhere,  bat  it  is  opposed  loeqaity  and  jite- 
tice.  In  the  case  before  us,  the  natune  of  the  contraot  ^was 
such  that  botk  of  the  parties  must  have  understood  that  the 
mill  must  be  idle  while  the  changes  were  being  made  in  the 
machinery  of  it.  If  the  plaintiff  agreed  to  do  the  work  in  ten 
dajm,  and  failed  to  doao,  theve  can  be  no  hardship  in  requir- 
ing it  to  make  good  tke  loss  oi  tke  uae  of  4he  miU  which  was 
occaaioned  by  its  failure  to  perform  its  contract. 

The  defendant  would  also  have  keen  entitled  to  the  value 
of  the  loaa  of  hia  own  time,  had  anch  damagea  been  properly 
-pleaded.    And  if  he  had  shown  tkat  he  w»b  obliged  to  pay 
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men  in  his  employ  while  thej  were  lying  idle,  on  accoant  of 
plaintiff's  fault,  he  would  have  been  entitled  to  recompense 
for  the  money  so  expended:  BroionM  y.  Chapman^  Iowa,  Feb. 
2,  1892;  51  N.  W.  Rep.  249. 

The  work  was  commenced  on  the  7ih  of  February.  De- 
fendant claimed  that  Mr.  Crandall«  who  was  doing  the  work 
for  plaintiff,  declared  the  mill  completed  on  the  third  day  of 
March.  Defendant,  however,  told  Crandall  that  he  did  not 
want  the  mill  left  on  his  hands  until  it  was  thoroughly  tested, 
and  if  he  could  not  stay  and  take  charge  of  it,  be  wanted  the 
plaintiff  to  send  some  one  to  take  charge  of  it  A  man  by  the 
name  of  Hoffman  came,  as  he  supposed  by  plaintiff's  order, 
and  ran  the  mill  five  days,  but  it  did  such  poor  work  that  de^ 
fendant  discharged  him,  because  he  thought  him  incompetent, 
and  the  mill  was  wasting  the  stock.  He  then  telegraphed 
plaintiff  that  everything  was  wrong,  the  mill  was  losing  de- 
fendant money,  running  good  stock  into  bad,  and  plaintiff  had 
better  come  and  see  to  it  Plaintiff  sent  Mr.  Sewell,  who 
came  there  and  went  to  work,  and  finished  the  mill  March 
25th.  Defendant,  by  some  of  the  questions  above  quoted,  and 
by  other  inquiries,  attempted  to  show  the  loss  to  him  by  rea- 
son of  the  poor  flour  manufactured  while  Hoffman  was  run- 
ning the  mill,  and  before  Sewell  commenced  work, — in  all, 
about  eleven  days.  The  court  would  not  permit  him  to  do  so, 
because  defendant  in  his  own  evidence  claimed  that  the  mill 
was  not  finished  until  Sewell  left  it,  and  that  the  flour  was 
ground  in  experimenting;  that  he  could  not  charge  his  loss  to 
plaintiff.  Defendant  also  attempted  to  recover  for  the  value 
of  grain  lost,  —  as  his  counsel  stated,  ^^  understood  to  be  lost, 
purely  experimenting.''  This  was  not  permittod.  In  view  of 
the  fact  that  the  defendant,  by  his  own  showing,  knew  that 
the  mill  was  not  in  good  condition  to  do  good  work,  and 
ground  this  flour  simply  to  test  it,  we  do  not  think  the  court 
erred  in  these  rulings. 

The  plaintiff  denied  that  it  agreed  to  perform  the  work  in 
any  given  time,  but  we  have  dealt  with  the  question  of  dam- 
ages in  the  light  of  the  defendant's  theory. 

The  judgment  of  the  court  below  is  reversed,  with  costs  of 
this  court  to  the  defendant,  and  a  new  trial  granted. 

Damaobs  iob  Bbbach  ov  Oontraot,  Pborts  as  av  Elkmsrt  ov.  ^ 
Herely  ipeenlative  or  remote  damages  by  reaeoa  of  a  breach  of  contraot  are  not 
iMorerable:  Vcm  Winkle  r.  WiOuna,  81  Ga.  93;  12  Am.  St.  Rep.  299,  aod  notef 
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Sicmiom  T.  Jfem  Tarktie.  B,  JL  Ob.,  00  Own.  S73;  81  Am.  Bi.  Rep.  110,  and  noto. 
866^  farthmr,  ootM  to  Wedem  U.  TAOokW,  Hfer,  I  Am.  Si.  Bap.  229;  Oaim 
r.  Sparkmam,  10  Am.  St.  Bap.  812;  Wrighi  r.  Mulsaney,  23  Am.  St.  Rap.  898} 
TH(fg  T.  OSCoy,  20  Am.  St  Bapu  720.  If  an  aatablishad  bntinaaa  i«  injorad 
or  dasiroyad,  its  owMr  oaa  reooTor  damagaa  anstaiiiad  thareby,  aod  in  aa 
aetion  for  thoir  raoorary,  avidanoa  of  tha  proflti  ha  was  aotnally  making  it 
admiasiblat  HawUhorm  t.  SUgelt  88  CU.  109;  22  Am.  8k  Rap.  291.  So  whara 
tha  borinoM  of  a  maaafaotarar  has  baan  wrongfolly  atoppad  by  dafandanl^ 
and  al  tha  tima  of  inch  atoppaga  tha  plaintiff  had  oontraoti  which  would 
hava  yialdad  a  profit^  thia  profit  ia  tha  propar  maasara  of  damagea;  but  tha 
astimatad  profits  of  tha  general  baainesa  ara  too  apaoalatiya  and  ramotas 
Jfmei  T.  OcM.  96  N.  Q  837;  00  Am.  Rap.  416;  HouaUm  ete.  i?>  Ox  t.  HiU,  61 
Tax.  881;  01  Am.  Rap.  642.  So  whara  plaintiff  ia  employed  aa  a  traraling 
aalaaman,  tha  profita  whioh  ha  might  hava  earned  nndar  the  oontraot  are  too 
apaenlatira  to  ha  reoovered:  Brigltam  ▼.  OarliiU^  78  Ala.  243;  66  Am.  Rep. 
^  So  damagea  for  loaa  of  profits  and  delaya  in  yoyaga%  by  roaaon  of  da- 
faota  in  tha  oonatmotion  of  a  ateamboat^  cannot  ba  sat  off  in  an  aotioo  for  tha 
price,  anoh  damagaa  being  too  ramota:  Bitmehard  ▼.  Slif,  21  Wand.  842;  84 
Am.  Deo.  2Ga  Sea,  farther,  notea  to  8iUon  r.  Maedonald,  60  Am.  Rap.  48S- 
496;  CMJln  t.  Ookter,  69  Am.  Dea  724-727|  ife£2i»iMMi  r.  McBwim,  42  Am. 
Rap.  461-460. 


Bakbr  V.  Flint  and  Pbrb  Marqubttb  B.  R  Ga 

[91  MICHIOAV,  SM^] 

JvDaMBNT— Rkodyxbt  BY  MiBOB  IB  RiB  TO  Pabbmv%  Aonov.— Whan 
an  action  by  a  minor  aon  for  negligent  injnriea  ii  proaaoiitad  by  hia  father 
aa  hia  next  friend,  a  recovery  for  tha  valna  of  tha  aenricaa  of  tha  aon 
daring  hia  minority,  inaiatad  npon  by  tha  father  aa  an  element  of  dam- 
ages, ii  a  bar  to  a  anbaaqnent  action  to  raoovar  for  tha  loaa  of  onch  iar> 
▼icea,  brought  by  tha  father  in  hia  own  name;  but  anch  raoorary  will  aol 
bar  the  right  of  the  father  to  recover  the  amonnt  azpended  for  tha  aon 
in  nnrsing,  medicine,  and  medical  attendanoe,  ia  the  abaonoa  of  aontrib- 
ntory  negligence  on  the  part  of  tha  aon  or  hia  paranlt, 

WUliam  L.  Webber^  for  the  appellant 

Simonsan^  OMett^  and  Oourtrighty  for  the  respondenl 

LoKa,  J.  This  is  a  suit  to  recoyer  damages  sustaiaed  hj 
plaintiff,  arising  oat  of  the  same  accident  that  resalted  in  his 
son,  Oscar,  losing  his  leg  by  being  run  over  by  defendant's 
train  of  cars  on  November  6,  1886,  at  Eleventh  Street  depot, 
in  Bay  City,  which  case  is  reported  in  68  Mich.  90.  The  facts 
are  so  fully  stated  in  that  case  that  it  becomes  anneoessary  to 
restate  them  here. 

The  claim  of  damages  in  the  present  case  ii  for  the  loss  of 
Oscar's  services  during  minority,  and  for  money  expended  for 
nursing,  medicine,  and  professional  treatment  for  him. 
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There  are  but  two  queelions  ndsed  apoa  this  Tecord  mtuak 
me  need  dkoii88«  They  relate  to  the  mling  of  the  trial  ooort, 
and  its  charge  to  the  jury,  upon  the  questions:  1.  Whe&er 
the  plaintiff  is  estopped  Irom  recovery  for  loss  ofhis  son's  ser* 
vices  during  minoriljy  by  reason  of  a  claimed  .recovery  for  the 
aame  servioafl  in  Osoar'siSQit,  «heve  the  plaintiff  appeared  urn 
hie  neirt^iend;  2.  As  to  the  pfaiintiff'a  contributory  negli- 
gence as  affecting  his  right  of  recovery. 

As  touching  the  first  question,  it  appears  that  the  defend- 
ant,  under  its  plea  of  the  general  issue,  gave  nntioe  that  the 
•aid  Oscar  Baker,  mentioned  in  plaintiff's  declaration  hereto- 
fore, brought  suit  in  said  court,  claiming  damages  for  the 
same  cause  of  action  set  forth  in  the  declaration  in  this  oaua^; 
that  said  suit  was  duly  tried  by  said  court  and  a  jury,  and 
judgment  nvas  rendered  therein  in  favor  of  the  plaintifl^  tbttt 
judgment  and  costs  of  said  suit  have  been  paid  by  the  de» 
fendant  herein  to  the  said  James  H.  Baker,  as  next  frienS  of 
his  said  son,  Oscar  Baker;  and  that  said  James  H.  Baker  has 
signed  a  receipt  therefor  in  full  satisfaction  of  said  judgment 
and  costs. 

J^fter  the  jury  had  been  impaneled  in  the  present  case,  and 
■plairrtiff  had  offered  testimony  to  eupport  his  action,  defend- 
ant's counsel  objected  to  any  proof  being  received  under  the 
declaratioQ,  for  tlie  reason  that  in  said  court,  prior  to  the  com- 
mencement  of  this  suit,  the  same  plaintiff,  JanMS  H.  Baker, 
had  loommenoed  a  auit  for  the  injury  .of  his  son,  Oscar,  in 
which  suit  he  recovered  verdict  and  judgment,  whieh  suit  was 
taken  to  the  supreme  court,  and  there  affirmed,  and  that 
judgment  had  been  satisfied  by  the  defendant;  that  in  that 
suit  plaintiff  had  recavered  damagoa  for  the  boy,  or  for  him- 
self  as  next  friend  of  the  boy,  for  his  crippled  condition,  and 
his  loss  of  ability  to  labor,  and  therefore  plaintiff  is  estopped 
from  maintaining  tins  suit.  The  court  overruled  the  objec- 
lioo,  and  rejecUd  the  proof  o&red  in  aupport  thereof  to  which 
the  defendant  excepted.  The  case  then  proceeded  to  trials 
and  at  the  cloee  of  the  testimony,  the  counsel  for  defendant, 
in  his  second  requcKt,  asked  the  court  to  chaise  the  jury  as 
follows:  *'  The  jda&ntiff  in  this  case  cannot  reoo¥er«  because 
he  has  iaUed  to  make  out  a  case,  in  that,  — a.  He  previously 
brought  a  suit  in  this  court  as  next  friend  of  his  son,  Oscar 
Baker,  and  leoevased,  and  in  his  declaration  in  that  suit  he 
complained  of  the  same  injury  aued  on  here,  and  did  not  limit 
the  claim  for  damages  to  those  accruing  only  to  said  Oscar 
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Baker,  b.  Because  the  uiKioDtradicted  evidence  in  ibis  case 
allows  that  Oacar  Baker  was  gailty  of  contributory  negligence. 
€.  Becausa  the  uncontradicted  evidence  in  thia  case  sbows 
that  plaintiff  And  his  wife,  parents  of  aaid  Qsoar  Bakeri  were 
guiHy  of  contributory  aegligenoe." 

This  request  -waa  refused,  Aod  the  court  charged  the  jury 
aa  foUffWB:  '*  Then  xsomes  the  loss  of  the  boy'a  aervices  for  the 
fourteen  yeara  that  would  elapee  between  the  tinie  of  thia  ac- 
cident and  the  time  he  would  arrive  at  the  a^pd  of  twenty*one 
years.  On  the  amount  of  thia  you  have  no  direct  evidence, 
but  you  have  the  evidence  derived  from  an  inspection  of  the 
boy  himself,  and  the  father,  and  the  whole  family^  .  •  •  •  One 
question  to  be  gotten  at  in  the  matter  of  damagea  ia:  How 
miuch  the  worse  off  in  dellara  and  ceuta  will  thia  plaintiff, 
James  H.  JBakec,be  by  reason  of  the  boy  having  been  crippled 
in  the  way  he  is,  counting  in  the  loss  of  hie  services  and  Uie 
expenses  of  taking  care  of  him  while  he  was  sick  and  in  the 
ouri^g  of  hie  wound,  and  the  expense  of  the  nurse?  '^ 

The  court  further  directed  the  jury  that  as  none  of  the 
items  involved  in  this  euit  could  be  legally  proved  or  recov- 
ered for  in  the  suit  brought  by  Oscar,  therefore  the  plaintiff 
would  not  be  barred  from  reoeveiing  such  damages  in  this 
action. 

We  have  looked  into  the  former  record,  —  the  suit  of  Oscar 
against  ihe  delendant  oempanj, — and  .find  that  the  declara- 
tion in  that  ease  contains  two  counta.  The  allegation  as  to 
damages  in  the  finst  count  is,  after  stating  the  ii^ury  and  the 
disorders  arising  therefrom:  ''  He  so  remained  for  a  long  spaoe 
of  time,  to  wit,  from  thence  hitherto,  during  all  of  which  time 
be,  the  plaintiff,  sufiered  g#eat  pain,  and  wwjt  hindered  and 
prevented  from  doing  any  work  and  from  attending  aohool, 
and  is  still  so  prevented,  all  to  the  damage  of  said  plaintiff,'^ 
etc. 

In  the  second  count  it  is  stated  that  ^'  he  so  remained  for  a 
long  space  of  time,  io  wit,  from  thence  hitherto,  during  all  of 
which  .time  he,  the  plaintiff^  suffered  great  pain,  and  was  and 
is  hindered  and  prevented  from  doing  any  work,  and  from 
attending  school,  and  is,  and  always  will  be,  hindered  and 
disabled  from  earning  bis  own  living;  wherefcxe  the  plaintiff 
says  that  he  is  injured  and  has  sustained  damage,"  etc. 

Evidence  was  introduced  under  that  declaration  by  the 
plaintiff  to  sustain  bis  cauae  of  action,  and  the  court  charged 
the  jury  as  follows:  *'  If  you  conclude  that  the  plaintiff  is  en- 
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titled  to  recoTer,  consider,  then,  the  extent  or  the  amoant  of 

damage  that  be  has  suffered Now,  in  determining  that 

question,  the  jury  are  to  take  into  consideration  the  pain  and 
suffering  that  the  plaintiff  has  endured;  ....  also  the  nature 
of  the  injury,  and  how  it  will  affect  him  in  his  future  life,  so 
far  as  his  ability  to  earn  money  is  concerned.'' 

It  will  be  seen  from  this  that  the  jury  must  have  taken  into 
consideration,  in  fixing  the  amount  of  damages  which  Oscar 
was  entitled  to  recover,  his  inability  to  labor  from  the  time 
the  injury  occurred  during  the  remainder  of  his  life.  The  five 
thousand  dollars  which  Oscar  recovered  in  his  suit  included, 
therefore,  the  damages  which  are  sought  to  be  recovered  by 
the  plaintiff  in  this  suit. 

It  is  contended  upon  the  part  of  plaintiff's  counsel  in  this 
court,  that  though  Oscar  did  recover  for  the  value  of  such  8er> 
vices  in  his  suit,  yet  the  plaintiff  in  the  present  suit  would  not 
be  barred  from  recovery,  or  estopped  from  making  claim  there- 
for, for  the  reason  that,  as  matter  of  law,  Oscar  had  no  right 
to  recover  for  such  damages  in  his  suit  In  support  of  this 
proposition  counsel  cite  Wilton  v.  Middlesex  IL  R.  Co.,  126 
Mass.  130;  Texae  etc.  Ry  Co.  v.  Morin^  66  Tex.  225;  Central 
R.  R,  Co.  V.  Brinson,  64  Qa.  475;  Durkee  v.  Central  Pae.  R.  R. 
Co.y  56  Gal.  888;  88  Am.  Rep.  59. 

As  we  have  before  stated,  the  sole  ground  upon  which  the 
plaintiff's  counsel  now  contend  for  the  right  to  recover  dam- 
ages in  behalf  of  the  father,  which  have  once  been  recovered 
in  behalf  of  the  child  by  his  next  friend,  is,  that  the  child 
had  no  legal  right  to  recover  for  such  damages  in  the  action 
brought  by  him. 

In  the  case  of  Texae  etc.  Bfy  Oo.  v.  Morin^  66  Tex.  225,  the 
action  was  brought  by  the  minor,  by  his  father  as  next  friend, 
against  the  company  for  personal  injuries.  The  trial  court 
charged  the  jury  that  in  estimating  damages  they  had  a  right 
to  take  into  consideration  his  capacity  to  earn  money.  This 
was  held  error,  for  the  reason  that  the  services  of  the  infant 
belonged  to  the  parent  during  his  minority,  and  not  to  the 
infant,  unless  it  was  shown  that  the  child  had  been  emanci- 
pated by  the  parent;  and  the  court  cited,  in  support  of  this, 
Houston  etc.  R.  R.  Co.  v.  Millery  51  Tex.  275,  and  Sawyer  v. 
Sauer,  10  Ean.  519.  The  question  of  the  right  of  the  father 
to  recover  such  damages,  though  the  same  had  been  recovered 
by  the  infant  in  another  action,  was  not  involved  in  the  case. 

In  Durkee  v.  Central  Pae.  R.  R.  Co.,  56  Gal.  888, 88  Am.  Rep. 
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59,  the  action  was  by  the  father  to  recover  damages  for  negli* 
gent  injury  to  his  infant  son,  and  it  was  said  by  the  court  that 
*'  whatever  was  merely  personal  to  him  [the  infant]  should 
not  enter  into  the  father's  damages,  because  for  them  the  son 
would  have  a  right  of  action";  and  that  court  state  the 
rule  laid  down  by  Shearman  and  Red  field  in  their  work  on 
negligenoe,  section  608,  as  follows:  ^*  The  damages  recoverable 
by  a  parent,  guardian,  or  master  for  a  negligent  injury  to  the 
person  of  his  child  or  servant  are  strictly  limited  to  an  amount 
fully  compensatory  for  the  consequent  loss  of  services  for  a 
period  not  exceeding  the  minority  of  the  child,  or  the  term  of 
service  of  a  servant,  and  the  expenses  which  the  plaintiff  has 
incurred  in  consequence  of  the  injury,  such  as  for  surgical  at- 
tendance, nursing,  and  the  like Damages  awarded 

upon  any  other  grounds  than  these  clearly  belong  to  the  per- 
son corporally  injured,  whose  right  to  sue,  it  must  be  reipem- 
bered,  is  entirely  unaffected  by  the  action  of  his  parent  or 
master.  If  the  latter  should  be  allowed  to  recover  for  the  pain 
and  suffering  of  the  servant  (or  child),  it  would  follow,  either 
that  the  servant  (or  child)  could  not  recover  himself  for  the 
same  cause,  or  that  the  negligent  person  would  be  liable  to  pay 
twice  the  amount  of  damage  which  he  had  really  done. 
Either  alternative  is  contrary  to  justice  and  common  sense.'' 

The  case,  therefore,  did  not  involve  the  question  involved 
in  the  present  suit,  and  no  such  rule  was  contended  for  there 
as  here. 

In  Central  R.  R.  Co.  T.  BriuBon^  64  Ga.  476,  the  action  was 
by  the  father,  as  next  friend  of  his  son,  to  recover  damages 
for  negligent  injuries.  To  this  suit  was  filed  the  plea  of  the 
general  issue  and  a  special  plea  in  bar,  which  was,  that  the 
father  of  the  plaintiff  had  brought  bis  individual  suit  for 
the  same  cause  of  action  and  for  the  same  injury,  which  was 
then  pending  and  undetermined  in  the  same  court.  On  mo- 
tion, this  plea  was  stricken  out,  and  the  cause  proceeded  to 
trial  under  the  general  issue,  and  plaintiff  had  judgment 
It  was  held  that  the  striking  out  of  this  plea  was  not  error,  for 
the  reason  that  a  minor,  being  damaged  in  his  person,  may 
bring  suit  to  recover  for  any  permanent  injury  which  he  has 
sustained  reaching  beyond  his  majority,  while  the  father  may 
sue  for  any  trespass  done  or  damage  sustained  whereby  he 
loses  the  services  of  the  child,  as  also  for  any  expense  incurred 
in  and  about  the  healing  and  restoring  of  said  child's  health. 
It  will  be  noticed  that  the  question  involved  in  that  case  is 
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not  Ibo  aame  as  that  involved  in  the  present  case;  the  court 
holding  that  it  would  not  bar  the  infant's  right  of  recovery 
simply  because  the  father  had  brought  his  action  in  the  same 
court,  and  had  set  up  in  his  complaint  or  declaration  a  claim 
for  damages  of  like  character  as  those  claimed  by  the  kxlant 
in  his  suit  the  coort  laying  down  the  pneper  rule  of  damages 
nnder  which  each  rmigbt  xecover. 

In  Wilton  V.  Middlesex  JL  R.  Co^  125  Mass.  130,  the  action 
was  by  the  fatlier  for  the  bss  of  the  services  of  Ellen  Wilton, 
his  daughter,  occasioned  by  her  being  run  over  by  one  of  de- 
fend  ant's  cars.  At  the  trial  it  appeared  that  EUen,  in  the 
name  of  her  father  as  next  friend,  had  brought  an  action  and 
recovered  five  thousand  dollars  for  the  injuries  done  her  by 
this  accident.  This  case  is  reported  in  107  Mass.  108.  The 
trial  court  was  asked  to  rule  upon  this,  that  the  former  action 
having  been  brought  by  the  plaintiJBT,  and  money  having  been 
paid  to  him  as  next  friend,  he  could  not  bring  an  action  for 
any  loss  of  services,  because  he  had  already  been  paid  there- 
for. The  trial  judge  refused  so  to  rule,  and  held  the  plaintiff 
entitled  to  recover  tlie  reasonable  value  of  Ellen's  net  earn- 
ings to  her  father  over  and  above  what,  but  for  the  accident, 
her  support  would  have  cost,  and  gave  judgment  for  the  plain- 
tiff. The  court  said  in  that  case:  ''The previous  suit  is  not  a 
bar  to  the  present.  The  money  which  the  plaintiff  received 
in  the  former  action  is  not  his  money,  nor  can  he  appropriate 
it  to  the  payment  of  labor  which  the  child  was  bound  to  per- 
form. The  measure  of  damages  in  the  former  action  was 
the  injury  to  the  child,  and  not  the  injury  to  the  father.  It 
is  analogous  to  the  cases,  formerly  quite  frequent,  in  which, 
for  injuries  to  a  wife,  the  husband  and  wife  must  join  for  per- 
sonal injuries  to  the  wife,  but  for  the  ejq>enses  Incident  thereto, 
the  husband  must  bring  his  sole  action  in  bis  own  name.^* 

It  does  not  appear  in  that  case  that  in  the  action  which  the 
father  brought  as  next  friend  for  his  daughter  any  claim  waa 
made  or  recovery  had  for  damages  for  loss  of  service  of  the 
child,  or  expenses  incurred  in  and  about  the  restoration  of 
the  child  to  health;  and  the  court  say  that  the  measure  of 
damages  in  the  former  action  was  the  injury  to  the  child,  and 
not  the  injury  to  the  father.  The  court  very  properly  held, 
therefore,  that  the  money  which  the  plaintiff  received  could 
not  be  appropriated  to  the  payment  of  labor  which  the  child 
was  bound  to  perform.  If  the  case  had  been  presented  to 
Chat  court  which  is  presented   in  the  present  case,  —  as  to 
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whether  the  father,  as  next  frien<!,  having  recovered  fbr  the 
k>B8  of  services'  of  the  child,  coald  again  recover  in  an  action 
brought  by  himself  for  the  valtreof  the  loss  of  the  same  ser- 
vices,— there  can  be  no  doubt  that  that  court  would  have 
mid  that  it  would  be  contrary  to  juttice  and  common  sense 
to  allow  the  plaintiff,  first  as  next  friend,  and  second  in  his 
own  personal  interest,  to  recover  damages  for  the  value  of  the 
I06R  of  the  services  of  his  infant  daughter. 

It  appears  that  the  plarintifT  in  this  case,  as  next  friend  of 
hi»  son,  Oscar,  took  part  in  the  trial  of  the  former  case,  and 
ifiBisted  upon  a  irecoverj  by  bis  son  for  the  very  damages  — 
that  is,  the  value  of  the-  loss  of  Oscar^s  services  —  which  he 
now  seeks  to  recover  in  the  present  ease.  It  is  undoubtedly 
true  that,  as  matter  of  law,  Oscar  had  no  right  in  his  suit  to 
recover  such  damages  without  the  consent  of  his  father;  but 
he  did  recover  with  the  consent  of  his  father;  therefore  the 
father  is  now  estopped  from  setting  up  daim  for  the  same 
damages  in  this  action  in  his  own  name.  It  is  true  that  the 
earnings  of  a  minor  son  belong  to  the  father,  unless  the  father 
has  given  him  his  time  and  earnings;  but  the  father  cannot 
recover  for  such  earnings  when  he  has  emancipated  him: 
Sckc€fiberg  y.  Vtngt,  36  Mich.  310;  Allen  t.  Allm^  60  Mich. 
635;  BM  ▼.  BumpnSy  63  Mich.  875.  If  the  case  here  had  been 
for  the  earnings  of  the  minor  son,  and  it  appeared  that  in  a 
former  action  by  the  son — the  fhtfaer  acting  as  his  next 
friend  —  he  had  recovered  tho  valtie  of  his  wages  with  the 
consent  of  the  father,  that  fact  would  be  held  tantamount  to 
manumission  of  the  infant,  so  fkr  as  that  suit  was  concerned, 
tmd  the  father  would  bo  estopped  from  reoovery  of  the  same 
wages.  There  ean  be  no  distinction  between  such  a  case  and 
the  present;  and  the  fact  that  the  fi^ther  appeared  and  prose- 
cuted as  next  fnend  was  tantamount  to  a  relinquishment  of 
each  loss  of  services.  Tho  court  should  have  admitted  the 
evidence,  and  bare  directed  the  jury  that  no  recovery  could 
be  had  by  the  father  fbr  tho  loss  of  such  services,  as  their 
value  had  already  been  recovered  by  the  son  with  the  father's 
ooofleni. 

The  amount  expended  by  tho  father  in  nursing-,  medicine, 
and  medical  attendance  does  not  seem  to  have  been  litigated 
in  the  former  action,  and  it  therefore  becomes  necessary  to 
diaeiMa  one  other  question  raised. 

It  is  contended  that  the  parents  of  the  child  were  guilty  of 
negligenco  in  permitting  the  boy  te  make  aplay^ 
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ground  of  the  railroad  tracks  and  yarda  there,  aod  for  thai 
reasoQ  the  plaintiff  could  not  recover.  Upon  that  branch  of  the 
case,  the  court  charged  the  jmy  that  **  before  the  plaintiff  can 
recover,  he  must  prove  not  only  that' the  defendant  was  negli- 
gent, but  that  the  negligence  of  the  defeAdant  was  the  canso 
of  the  injury.  This  means  that  he  mast  prove  that  there  was 
no  negligence  on  the  part  of  the  plaintiff  himself  or  of  the  boy 
which  caused,  or  helped  or  contributed  to  cause,  the  injury. 
....  The  boy  cannot  carelessly  ran  into  danger,  and  then 
co.mplain,  or  lay  the  foundation  for  his  father  to  complain,  if 
begets  hurt.  ....  But  children  are  only  required  to  exercise 
so  much  care  and  discretion  as  ought  reasonably  to  be  ex- 
pected of  their  age  and  mental  capacity  when  plaoed  in  that 
situation.  If  this  boy  did  all  that  could  reasonably  be  ex- 
pected of  sach  a  boy  as  yon  find  him  to  have  been  at  that 
time,  he  did  all  that  the  law  requires,  and  was  not  guilty  of 
such  contributory  negligence  as  will  prevent  the  father  from 
recovering  damages  in  this  case.  If  he  did  not  do  so,  then 
his  father  can  have  no  verdict." 

Again,  the  court  directed  the  jury:  ''If  the  plaintiff  him* 
self  was  negligent,  and  his  negligence  contributed  to  bring 
about  the  injury,  he  cannot  recover.  If  he  was  negligent  in 
allowing  the  boy  —  such  a  boy  as  this  was — to  be  playing 
there,  or  in  not  preventing  him  from  being  there,  or  omitted 
any  precaution  that  he  ought  to  have  taken  under  the  oir- 
cumstances,  he  cannot  recover." 

Some  testimony  was  pven  upon  the  part  of  the  defendant 
that  the  boy,  Oscar,  was  frequently  about  the  freight-cars  in 
front  of  the  depot,  and  was  in  the  habit  of  catching  on  and 
jumping  off  from  the  cars,  and  was  told  by  the  employees  of 
the  railroad  company  that  he  would  get  hurt  Defendant's 
testimony  also  shows  that  the  father  was  advised  that  his  boy, 
Oscar,  was  in  the  habit  of  coming  to  the  defendant's  grounds, 
and  jumping  off  and  on  cars,  and  that  he  ought  to  chastise 
him  for  it.  The  father  does  not  deny  in  his  testimony  but 
that  he  was  told  of  the  custom  of  his  boy  in  playing  about 
the  grounds  at  the  depot,  but  claims  it  was  about  a  year  pre- 
vious, and  that  he  had  cautioned  Oscar  about  playing  about 
the  grounds,  and  when  at  home  would  not  allow  him  to  play 
about  the  depot,  and  gave  him  particular  instructions  not  to 
do  sa  The  father  was  a  barber,  and  left  home  early  in  the 
morning  for  his  work,  returning  to  his  meals,  and  was  absent 
during  the  day  and  eviening.    On  the  day  in  qiiestien  th# 
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father  was  away  from  home.  The  boy  had  been  to  fchool, 
crossing  the  railway  track  on  his  way  home.  Mrs.  Baker 
testified  that  he  got  home  at  four  o'clock,  got  a  lunch,  and 
went  into  the  yard  to  play,  back  of  the  house;  that  she  looked 
oat  and  saw  him  twice  playing  there;  and  within  twenty  or 
twenty-five  minutes  after  he  first  went  out  to  play  she  heard 
of  his  injury  upon  the  railroad  track;  and  until  that  time  she 
did  not  know  he  was  out  of  the  yard.  We  think,  under  these 
circumstances,  it  was  a  question  of  fact  for  the  jury  to  deter- 
mine whether  the  plaintiff  or  Mrs.  Baker  was  guilty  of  such 
negligenoe  that  the  plaintiff  could  not  recover.  We  find  no 
error  in  that  part  of  the  charge. 

For  the  errors  pointed  out,  however,  the  judgment  must  be 
reversed,  with  costs,  and  a  new  trial  ordered. 

JvDomiiT  —  OoHCLUsiYBNias  ov.  — The  only  matter  etsential  to  maldog 
a  former  Judgment  oonclnsire  between  the  parties  it,  that  the  qneetion  to  be 
determined  in  the  eeoond  action  is  the  lame  jndioially  settled  in  the  first: 
HwMe^  ▼.  HoU,  60  Conn.  102;  21  Am.  St.  Rep.  71;  or  that  the  particular 
oontroTerty  sought  to  be  concluded  was  necessarily  tried  and  determined  in 
the  former  snit:  JJoinet  t.  FUnn,  26  Neb.  880;  18  Am.  St.  Rep.  786. 

Tabmst  AMD  Child.  —  Earnings  of  minor  son  belong  to  father:  OilUy  r. 
QiUey,  79  Me.  292;  1  Am.  St  Rep.  807;  HaQiday  r.  Miller,  29  W.  Va.  424; 
6  Am.  St  Rep.  653;  until  the  son  is  emancipated:  Schmaier  t.  Baumam  Jew- 
ebrp  Co.,  79  Tex.  179;  23  Am.  St  Rep.  327,  and  note. 

PAKKrr  AMD  CniLa  —  For  an  injury  to  a  minor  child,  the  father  may 
maintain  an  action  for  the  loss  of  senrice,  expenses,  etc,  but  the  right  of  ac 
tion  for  the  personal  injury  still  remains  in  the  child:  Kennard  r.  Burton, 
26  Me.  89;  43  Am.  Dee.  249;  Bogenr.  Smith,  17  Ind.  823;  79  Am.  Dec 
483. 

COHTBZBUTOBT  NxOUOSVOa  OF  PaRBHT,  WHWff  IlCPUTXD  TO  CHILD.  —  If  a 

ehild  is  too  young  to  be  capable  of  taking  care  of  himself,  it  is  the  duty  of 
hie  proper  custodian  to  care  for  him;  and  in  an  action  to  recorer  for  injuries 
•ansed  by  the  negligence  of  another,  if  his  custodian  was  guilty  of  negligence, 
ttiat  negligence  la  imputed  to  the  child:  Oiaqf  ▼•  Smith,  162  MaM.  294.  Cbn. 
Irci^  lee  IfyaMre  t.  Mahiuka  Comr^,  78  Iowa,  896;  16  Am.  St  Rep^  449; 
WukmU.  M  Oa  V.  ir^tMm,  80 Tex.  420t  «  Am.  St  Rep.  769. 
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Hopkins  v.  Bishop. 

pi  Michigan,  S28.] 

RspLiYnr  AOAiim  Otficsr  —  Dkmand. — An  owner  of  personal  property 
nwy  maintain  reploTtn,  wittront  prior  demandi  against  an  oflfoer  who  Imw 
taken  it  nnder  attaehment  or  ezecntion  against  ^  third  pemoo  xm  whose 
possession  it  was  fonnd. 

Salb —  Chanqb  of  Posskssion.  — When  there  is  not  snch  a  change  of  pos- 
session as  will  remove  the  presumption  that  the  sale  is  fraudulent,  it  is 
still  open  to  tfte  purchaser  to  show  that  Hke  sale  was  made  in  good  faith, 
.  and  withont  any  intent  to  defraud  oreditoKs. 

Salb— Tbmporabt  Ohanob  or  PoasBsaioif  —  Burdbh  am  Pboov. — When 
a  son  sells  a  stock  of  goods  to  his  father,  notify iug  his  clerk  and  creditors 
of  the  sale,  and  delivering  the  key  of  the  store  to  the  purchaser,  there  is 
fa  law  a  snffioient  immediate  delivery;  but  if  the  purchaser,  who  irnot 
a  merchant^  does  not  mmain  in  the  stoos,  and  returns  the  key  tbeosof  ta 
the  vendor  a  few  days  after  the  sale,  and  employs  him  to  sell  the  goods, 
so  that^  so  fax  as  outward  appearances  ara  concerned,  the  son  is  running 
the  business  after  the  sale  the  same  as  beCoiei  there  is  not  such  conttn- 
ned  change  of  possession  as  will  remove  a  presumption  that  the  sale  is 
fraudulent;  and  the  burden  of  proof  is  upon  the  purciiaser  to  show  that 
it  was  bona  fitU  and  without  intent  to  defraud  creditors. 

Salbs—Chahob  ov  PoasBaBiON—  EMPLOYMBirr  ov  Vbndor.  — When  a  son 
sells  his  father  a  stock  of  goods,  and  delivers  the  key  of  the  store  to  him, 
there  is  in  law  a  suliicieut  immediate  delivery,  and  if  the  purchaser 
afterwards  goes  into  the  store  and  assumes  the  management,  the  mere 
fact  that  he  employs  the  vendor  to  assist  him  in  the  business  or  its  man- 
agement will  not  militate  against  his  actual  and  continued  possession  of 
the  goods. 

Salb^  CONTINUITT  07  Chakob  oj  Possbssiom.  —  When  a  father  purchases 
a  stock  of  goods  from  his  son,  the  purchaser  need  not  remain  in  the  store 
and  personally  manage  the  business,  in  order  to  constitute  such  change 
of  possession  as  will  make  the  sale  valid  against  creditors  of  the  vendor. 
He  may  employ  an  agent  to  manage  the  business,  but  he  cannot  select 
his  vendor  as  such  agent^  unless  something  is  done  to  give  the  public  to 
nnderstsnd  that  the  possession  of  the  vendor  is  the  possession  of  tlie 
purchaser,  and  that  there  has  been  an  open,  visible,  and  substanttai 
change  in  the  possession  of  the  goods. 

JWT  Tbial  — PKAonoB.  — •  A  court  has  no  right  to  send  an  answer  to  the 
jury-room  to  a  question  propounded  in  writing  to  hiin  by  the'  jurors, 
after  they  have  retired  to  deliberate  upon  their  verdict,  without  the 
consent  of  counsel  in  the  case. 

C.  0.  Smedley^  for  the  appellant. 

D.  0.  Xyfe,  and  Stuart  and  Knappen,  for  the  respondent. 

MoBSE,  C.  J.  The  defendant,  as  sheriff  of  Kent  County, 
represents  in  this  litigation  attaching  creditors  of  Clinton 
H.  Hopkins,  a  son  of  the  plaintiff.  The  plaintiff  brought  re- 
plevin for  the  goods  attached,  and  recovered  judgment  in  the 
Kent  County  circuit  court. 
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It  was  diown  bj  tiie  plaintiff  on  the  trial  that  Us  son,  who 
was  in  the  mercantile  business  at  Cedar  Springs,  was  unable 
to  meet  his  obligations,  and  that  plaintiff  was  signer  of  two 
notes,  with  his  son,  to  one  HoBryer,  for  the  means  with  which 
to  engage  in  basiness.  These  notes  were  for  $1,000  and  $800, 
and  there  was  due  upon  them,  December  15, 1890,  $1,898.  On 
that  day  plaintiff  took  up  these  notes  and  gave  his  individual 
note  in  their  stead,  and  his  son  gave  him  a  bill  of  sale  of  the 
stock  and  fixtures  in  his  store,  estimated  to  be  worth  fifteen 
hundred  dollars.  The  book-accounts,  amounting  to  about 
seven  hundred  dollars,  and  what  cash  there  was  on  hand, 
were  retained  by  the  son.  Plaintiff  then  went  to  the  store 
with  his  son,  who  delivered  the  key  to  him,  and  informed  the 
clerk  that  plaintiff  was  thereafter  to  be  proprietor.  Plaintiff 
then  hired  the  clerk  and  his  son  to  run  the  business  for 
him.  Two  days  thereafter,  the  attachment  levies  were  made. 
December  28,  1890,  plaintiff  replevied  without  making  any 
demand  for  the  goods. 

It  is  contended  that  a  demand  should  have  been  made,  as 
the  goods  were  found  in  the  possession  of  the  son,  Clinton  H. 
Hopkins,  against  whom  the  writs  of  attachment  ran.  Au- 
thorities are  cited  to  the  effect  that  where  property  seized  on 
attachment  or  execution  is  found  by  the  officer  in  the  actual 
custody  of  the  person  named  in  the  writ,  the  possession  under 
the  levy  is  lawful,  and  a  demand  is  necessary  before  replevin 
can  be  brought. 

In  this  state,  a  demand  before  suit  is  not  requisite,  if,  at  the 
time  of  the  levy,  the  goods  seized  are  the  property  of  the  per- 
son suing  in  replevin.  The  fact  that  such  goods  are  in  the 
lawful  possession  of  the  person  named  in  the  writ  of  attach* 
ment  or  execution  does  not  affect  the  right  of  the  owner  as 
against  one  taking  possession  of  them  in  hostility  to  him. 
The  question  of  demand  before  suit  by  the  owner  to  regain 
possession  of  his  property  depends  upon  whether  the  taking 
was  lawful  as  against  him.  If  the  plaintiff  in  this  case  had  a 
right  to  recover  this  property  from  the  sheriff,  no  demand  was 
necessary.  The  sheriff  may  have,  in  good  faith,  levied  upon 
these  goods,  believing  them  to  be  the  property  of  Clinton  H. 
Hopkins;  but  as  the  right  of  plaintiff  to  regain  possession  of 
them  does  not  at  all  depend  upon  the  good  faith  of  the  officer 
in  taking  them,  there  is  no  good  reason,  as  shown  in  Trudo  v. 
Anderson^  10  Mich.  357,  81  Am.  Dec.  795,  for  a  demand  be- 
fore suit.     The  taking,  if  the  plaintiff  was  owner,  was  a  tres- 
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pass,  and  would  itself  haTS  oonstitated  a  ooDTsmon  in  trover 
without  proof  of  a  demand  and  refusal. 

There  are  several  assignments  of  error  to  the  refusal  of  the 
circuit  judge  to  give  defendant's  request  to  charge.  These 
requests  are  not  set  cat  in  the  hill  of  exceptions,  nor  in  the 
printed  record,  except  as  they  appear  in  the  assignments  of 
error.  These  assignments  form  no  part  of  the  bill  of  excep- 
tions, and  we  cannot  presume  against  the  validity  of  a  judg-; 
ment  that  a  request  to  charge,  not  found  in  the  bill  of 
exceptions,  was  presented  to  the  circuit  judge,  from  the  mere 
fact  that  such  request  is  set  out  in  the  assignments  of  error. 
The  assignments,  therefore,  as  to  the  requests  not  given  by 
the  court  will  not  be  oonsidered:  Lindner  v.  Hine^  84  Mich. 
612. 

It  is  assigned  as  error  that  the  circuit  judge  modified  the 
tenth  request  of  defendant,  which  was  as  follows:  ''The  sale 
must  be  accompanied  by  an  actual  and  continued  change  of 
possession  as  well  as  a  nominal  and  constructive  change,  or 
the  transaction  will  be  deemed  fraudulent  as  against  credi- 
tors; and  a  construction  which  would  allow  the  vendor  or  as- 
signor of  a  stock  of  goods  to  continue  in  possession  thereof, 
and  to  sell  them  out  as  the  agent  of  the  purchaser  or  assignee, 
would  render  this  statutory  provision  for  the  prevention  and 
detection  of  frauds  a  mere  nullity," — by  adding  to  the  same: 
'*  That  is,  if  you  should  find  that  Clinton  H.  Hopkins  was  left 
there  in  charge  of  the  goods,  to  sell  out,  as  a  mere  figure-head, 
and  there  was  not  an  honest  and  open  transfer." 

It  is  claimed  that  this  request,  as  presented,  was  good  law, 
and  applicable  to  the  case,  under  the  ruling  of  this  court  in 
Doyle  T.  Stevens^  4  Mich.  93;  citing  with  approval  the  lan- 
guage of  the  court  in  Butler  y,  Stoddard,  7  Paige,  166.  But 
it  was  held  in  Doyle  v.  Sieveney  4  Mich.  93.  that  if  there  was 
any  evidence  tending  to  show  an  open  outward  change  of  pos- 
session and  a  continuation  of  it,  it  would  be  a  question  of  fact 
for  a  jury.  In  this  case  the  transaction  between  the  plaintiff 
and  bis  son  was  not  concealed  from  any  one.  The  day  the 
alleged  sale  took  place  the  fact  was  made  known  to  McBryer, 
who  was  a  creditor  to  the  extent  of  over  eighteen  hundred  dol- 
lars, and  the  clerk  in  the  store  was  made  acquainted  with  the 
change.  All  the  possession  that  could  have  been  taken  was 
taken,  except  the  putting  out  of  the  son  as  an  employee,  and 
the  going  in  of  the  plaintiff  to  manage  the  store  personally. 
The  plaintifi*  was  not  a  merchant,  and  unless  he  was  pre- 
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eluded,  as  a  matter  of  lair,  from  hiring  the  son  to  manage  the 
business  for  him,  the  question  whether  or  not  there  was  such 
a  change  of  possession  as  satisfied  the  statute  was  one  for  the 
jury  to  determine.  We  do  not  think  the  defendant  was  en- 
titled to  the  request  as  worded,  as  it  left  out  an  important 
element,  to  wit,  that  even  where  there  is  not  such  a  change  of 
possession  as  will  remove  the  presumption  that  the  sale  is 
fraudulent,  it  is  still  open  to  the  purchaser  to  show  that  the 
sale  was  made  in  good  faith,  and  without  any  intent  to  de- 
fraud creditors. 

But  it  is  further  contended  that  this  modification  of  the  re- 
quest placed  the  burden  of  proof  upon  the  defendant  to  show 
that  the  transfer  was  fraudulent  as  against  creditors,  when 
the  fact  appearing,  as  it  did,  that  the  son  was  left  in  the  full 
management  of  the  business  negatived  the  idea  of  an  actual 
and  continued  change  of  possession,  and  therefore  put  the 
burden,  under  the  statute  (Howell's  Statutes,  sec.  6190),  upon 
the  plaintiff.  And  io  this  connection  complaint  is  made  of 
the  charge  of  the  court  as  follows:  '*  And,  indeed,  in  order  to 
constitute  a  valid  delivery  and  change  of  possession,  it  is  not 
necessary  that  the  buyer  himself  should  actually  have  ever 
been  present  in  the  store  or  where  the  property  is,  but  if  you 
believe  that  an  actual  sale  was  made  to  the  plaintiff,  he  could 
authorize  his  son  or  any  other  person  to  take  possession  for 
him  and  hold  possession." 

And  it  is  also  averred  that  the  statement  by  the  court  that 
the  burden  of  proof  was  upon  the  defendant  to  show  fraud  in 
this  case  also  tended  to  lead  the  jury  to  believe  that  it  was 
for  the  defendant,  under  the  circumstances  of  the  case,  to 
prove  that  the  transfer  was  a  fraudulent  one. 

A  careful  examination  of  the  charge  of  the  court  shows  that 
the  burden  of  proof  was  put  upon  the  defendant  to  show  that 
this  sale  was  fraudulent  as  against  creditors,  without  any 
reference  to  what  the  jury  might  find  as  a  fact  as  to  an  actual 
and  continued  change  of  possession  of  the  goods.  This  was 
error.  There  is  no  doubt  that  there  was  in  law  a  suflBcient 
immediate  delivery;  and  if,  upon  the  delivery  of  the  key  to 
plaintiff,  he  had  gone  into  the  store  and  assumed  the  manage- 
ment of  it,  the  mere  fact  of  his  hiring  his  son  to  help  him  in 
the  business  or  the  management  of  it  would  not  have  militated 
against  his  '*  actual  and  continued  possession  "  under  the  stat- 
ute; but  there  was  testimony  tending  to  show  that  the  key  was 
returned  to  the  son  a  few  days  afterwards,  and  that,  so  far  as 
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any  outward  evidence  wae  concerned,  the  son  was  ninning  tiie 
business  after  the  sale  the  same  as  before.  The  jarj  shonld 
have  been  instructed  that  if  they  found  that  the  possession 
of  these  goods  was  not  actually  and  continually  in  the  plain- 
tiff from  the  deliyery  up  to  the  time  of  the  levy,  then  it  was 
for  him  lo  show  that  the  sale  was  an  honest  one.  It  would 
not  be  necessary  that  the  plaintiff  himself  should  remain  at 
the  store  and  personally  manage  the  business.  He  had  the 
right  to  select  an  agent  to  do  this  for  him.  But  he  could  not 
select  a  vendor  of  the  goods  as  such  agent,  unless  something 
was  done  to  give  the  public  to  understand  that  the  possession 
of  the  vendor  was  the  possession  of  the  plaintiff,  and  that  there 
had  been  a  change  in  the  ownership  of  the  goods.  This  change 
must  be  an  ^'  open,  visible,  substantial "  one:  Olark  v.  £m,  78 
Hich.  231. 

The  oourt  had  no  right  to  send  an  answer  to  the  jury-room 
to  a  question  propounded  in  writing  to  him  by  the  jurors,  after 
they  had  retired  to  deliberate  upon  their  veidict,  without  the 
consent  of  counsel  in  the  case. 

The  judgment  is  reversed,  and  a  new  trial  granted,  with 
costs  of  this  court  to  defendant 


BiFLBViir  AOAiNST  OmoBR,  WHXN  It  wn.L  Ln:  See  note  to  State  t.  Law- 
§on,  0  Am.  St.  Bep.  44.  Demand  before  rait  ie  neoessary,  wiiere  one  obtaina 
poesesrion  of  property  lawfully t  Oalmn  r.  Bacons  11  Me.  28;  26  Am.  Deo.  258; 
Sarga^w.aturTH,  28  CaL  850}  83  Am.  Deo.  118;  VeUUmw.  UwU,  15  Or.  539; 
8  Am.  Sti  Rep.  184;  bat  is  not  neoeasary  where  the  taking  of  the  property 
ia  tortiona:  Qalvin  w.  Bacon,  11  Me.  28;  25  Am.  Dec  258;  Sargent  v.  Sturm, 
28  CaL  859;  88  Am.  Deo.  118;  or  whore  the  person  in  charge  of  the  property 
diapoeea  of  it  without  aathority,  notwithstanding  the  property  is  in  the  haada 
•f  a  banajtde  purchaser  without  notice  of  the  owner's  title:  Trudo  t.  Ander* 
40%  10  Mich.  867;  81  Am.  Dec  795. 

Fa^VDUUiNT  OoNVKTAMon — RrrBNTioN  07  PossBssioK  07  Chattkls  bt 
SxLLBR.  ^  Whether  retention  of  possession  by  the  seller  of  chattels  is  fraud 
per  ee,  or  only  OTidenoe  of  fraud,  is  a  question  as  to  which  there  is  a  confliot  of 
authority.  The  casea  in  thia  seriea  in  which  the  former  view  is  adopted  are 
StmieeatU  t.  J^afloni.  9  Johns.  837;  6  Am.  Deo.  281;  Hundley  v.  Webb,  3  J.  J. 
Marah.  664;  20  Am.  Dec  189;  Jennings  v.  Caiier,  2  Weud.  446;  20  Am.  Dec 
635;  Clark  w.  French,  23  Me.  221;  89  Am.  Dec.  618;  Brawn  v.  Keller,  43  Pa. 
St.  104;  82  Am.  Dec  654;  Bdbb  v.  Olenuon,  10  Berg,  ft  R.  419;  13  Am.  Dec 
684;  l%omt(m  v.  Davenport,  1  Scam.  296;  29  Am.  Dec  858;  Bom  t.  SJtaw, 
89  Pa.  St.  288;  72  Am.  Dec  638;  Boardman  v.  Keeter,  1  Aikens,  158;  15 
Am.  Dec.  670;  Batehelder  y.  Carter,  2  Vt  168;  19  Am.  Dec  707;  Streeper  r. 
Sckert,  2  Whart.  302;  30  Am.  Dec  258;  Crouch  y.  Carrier,  16  Conn.  505;  41 
Am.  Dec.  156;  CalUne  v.  Lockwood,  17  Conn.  154;  42  Am.  Deo.  729;  Waller 
V.  Todd,  8  Dana,  503;  88  Am.  Dec  M;  Jarvte  y.  Dame,  14  B.  Mon.  424;  61 
Am.  Dec  166;  Beumkiger  w.  Spat^  !»  Pa.  St.  524;  15  Am.  St.  Rep.  692; 
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Stepkau  T.  Oifford^  187  Pa.  St  219;  21  Am.  St  R«p.  868.  The  view  that 
the  poseeenon  is  only  prima  fade  eridence  of  fraud  is  adopted  in  Barrow  v. 
PaxCon,  6  Johne.  258;  4  Am.  Dea  80if  Bedis  ▼.  Ouemteg,  8  Johns.  440;  5 
Am.  Dee.  848;  Mtwm  t.  Baker,  1  A.  K.  Marsh.  208;  10  Am.  Deo.  724;  Col- 
kn  ▼.  l%MipiOK  8  Terg^  476;  24  Am.  Dec.  587;  Brigg§  r.  Parkman^  2  Met 
258;  37  Am.  Dec.  89;  Shaddon  r.  iTnott,  2  Swan,  358;  58  Am.  Dec.  63; 
Brookt  r.  Powers,  15  Mass.  244»  3  Am.  Dec  99;  Rlckrmnd  v.  Crudtip,  Meigs 
581;  88  Am.  Dea  164{  Fleming  ▼.  TWrKfiw^,  6  Oa.  M).!;  50  Am.  Dec  818. 
In  many  statea  the  question  has  beeu  settled  hy  stamte. 

FftAUDVLKMT    CiOllVBTAHOBS — TbMPOBART    Poaana^ON    B7    VXMDSB. — 

Whichever  of  these  opposing  views  may  be  deemed  correct,  it  is  uuivertally 
admitted  that  the  character  of  the  transaction  is  not  changed  by  a  temporary 
change  of  possession:  MorrU  w,  Hyde,  8  Vt  352;  30  Am.  Dec  475;  Mills  v. 
Warner,  19  Vt  609;  47  Am.  Dec  711.  Still  less  will  a  mere  formal  and 
oonstmotive  taking  of  possession,  and  then  leaving  the  property  in  the  actual 
possession  of  the  vendoTt  be  enough  to  exolnde  ik  presnuiption  of  fraud: 
Mureh  V.  Sweneen,  40  Minn.  42. .  See  also,  generally,  the  extended  note  to 
Olajlin  y.  Rosenberg,  97  Am.  Dec  340-348. 

Emplotmsht  of  Sellsr,  how  Fab  a  Badgb  or  Fraud.  —  In  the  note 
to  OSafiin  V.  Rosenberg,  97  Am.  Deo.  344,  will  be  found  some  authorities 
relating  to  the  question  whether  the  employment  of  the  former  ownar 
M  agent  or  derk  of  the  vendee  will  avoid  the  aale.  The  weight  of  author- 
ity seems  to  be  against  the  validity  of  such  an  arrangement:  Fitzjemld 
V.  Oorham,  4  Gal.  289;  60  Am.  Dec  616;  Linn  v.  Wright,  18  Tex.  317;  70 
Am.  Dec  282;  Steplitn$  v.  Regenvtein,  89  Ala.  561;  18  Am.  St  Rep.  156. 
The  decision  in  the  last-mentioned  case  is  based  upon  the  ground  that  **  one 
of  the  direct  results  of  the  sile  was»  that  by  the  agreement  the  failing  debtor 
secured  to  himself  a  paying  employment^  which,  but  for  the  sale  and  agree- 
menti  he  could  not  have  had.** 


BUBNS   V.    KiRKPATRIOK, 

pa  MICHI04H,  164.] 

TBnPAM  — What  CoHsnTurBS.  —  A  brother  who  assists  his  sister  and 
acts  under  her  direction  in  forcibly  removing  the  household  goods  of  her 
husband  from  the  house  of  the  latter  is  liable  to  him  in  trespass  there- 
for. 

Xtidxiiob — OBoas-BXAMiifATiON  or  Witubss. — In  aa  action  of  trespass 
by  Ik  husband  against  his  wife's  brother  for  helping  her  in  forcibly  rs- 
Bovlng  household  goods  from  the  husband's  house,  statements  made  by 
the  wife  at  the  time  of  the  removal,  but  not  in  the  presence  of  her  hus- 
band, cannot  be  drawn  out  on  the  cross-examination  of  a  witness  who 
has  not  testified  to  any  conversation  with  the  wife^ 

T.  B.  White^  for  the  appellant. 

Johm  Power^  fiv  the  respondent. 

Grant,  J.    Action  of  trespass  de  bonis  aspnrtatis.     Plaintiff 
had  verdict  and  jivlgm'^nt  for  the  value  of  the  goods  taken. 
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Plaintiff  was  a  householder  living  with  his  family,  which 
consisted  of  his  wife,  three  children,  and  his  mother-in-law. 
The  defendant  is  his  brother-in-law,  and  on  the  evening  of 
December  29,  1890,  went  to  the  plaintiff's  house.  A  fight,  the 
occasion  and  details  of  which  it  is  unnecessary  to  give,  oc- 
curred between  them.  Plaintiff,  evidently  getting  the  worst 
of  the  fight,  ran  away  firom  the  house,  leaving  the  defendant 
there.  Mrs.  Burns,  the  defendant,  and  his  brother  then 
moved  the  household  goods  from  plaintiff's  house  to  the  de- 
fendant's, after  which  they  were  taken  by  Mrs.  Burns  to  her 
new  home. 

The  defendant  relies  upon  the  following  errors:  1.  The  cir> 
cuit  judge  erred  in  rejecting  the  testimony  as  to  what  Mrs. 
Burns  said  when  she  was  assisting  in  removing  the  property 
in  question.  2.  The  circuit  judge  erred  in  making  the  sarcas- 
tic and  irrelevant  remark  in  relation  to  ''saving  the  property 
for  his  sister."  8.  The  court  erred  in  charging  the  jury  that  the 
defendant  is  liable  to  the  plaintiff  for  the  value  of  the  goods 
taken.  4.  The  court  erred  in  refusing  to  charge  the  jury  that 
if  they  found  the  goods  in  question  consisted  of  household 
furniture  and  provision,  used  by  the  plaintiff  and  his  wife  in 
their  housekeeping,  the  wife  had  a  joint  right  of  possession 
with  her  husband,  and,  as  such,  could  exercise  care  and  con- 
trol over  the  same.  5.  The  court  erred  in  refusing  to  charge 
the  jury  that  if  tliey  found  that  the  defendant  took  said  prop- 
erty and  carried  it  away  at  the  request  of  the  wife,  and  acted 
only  under  her  supervision  and  instruction,  and  with  her  aid 
and  assistance,  and  that  said  goods  had  never  been  out  of  the 
custody  and  control  of  the  wife,  the  plaintiff  could  not  recover 
in  this  action.  6.  The  court  erred  in  refusing  to  charge  the 
jury  that  there  was  no  cause  of  action  in  this  case,  and  in  not 
directing  them  to  bring  in  a  verdict  for  the  defendant 

1.  The  principal  defense  was,  that  the  defendant  was  acting 
under  the  direction  of  Mrs.  Burns;  that  he  did  not  convert  the 
goods  to  bis  own  use,  and  therefore  is  not  liable.  The  act  of 
removal  was  a  tort,  and  the  defendant  is  liable,  notwithstand- 
ing he  acted  under  the  direction  of  Mrs.  Burns.  The  learned 
circuit  judge  was  therefore  correct  in  instructing  the  jury  to 
render  a  verdict  for  the  plaintiff  for  the  value  of  the  goods 
taken.  If  Mrs.  Burns  had  a  just  cause  of  complaint  against 
her  husband,  the  law  provided  her  a  remedy  which  she  should 
have  followed.  The  defendant,  a  stranger,  had  no  right  to 
enter  the  plaintiff's  home,  drive  him  therefrom,  and  then  as- 
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Bist  her  in  removing  the  property,  the  title  to  which  was  in 
him,  though  he  could  not  dispoee  of  it  without  her  assent. 

2.  The  court  correctly  rejected  the  testimony  as  to  what 
Mrs.  Bams  said  when  the  property  was  being  removed.  The 
witness  saw  the  defendant  and  his  brother  loading  the  prop- 
erty on  a  sleigh,  and  had  a  converjation  with  them,  to  which 
he  had  testified.  He  had  not  testified  to  any  conversation 
with  Mrs.  Bums.  Defendant  sought  to  elicit  this  conversa- 
tion on  the  cross-examination  of  the  witness.  Plaintiflf  was 
not  present,  and  nothing  that  she  then  said  could  have  justi- 
fied the  defendant's  action. 

8.  Mrs.  Bums  was  a  witness  for  the  plaintiff,  and  had  tes- 
tified to  the  conduct  of  the  defendant  on  the  occasion,  and 
that  he  had  kicked  over  the  table  and  broken  the  dishes, 
when  the  court  remarked,  ''To  save  the  property,  I  suppose, 
for  his  sister."  Even  if  the  remark  were  error,  I  do  not  think 
it  BO  prejudicial,  under  the  facts  in  this  case,  as  to  justify  a 
reversal.  The  only  question  left  to  the  jury  was  the  assess- 
ment of  damages. 

Judgment  aflirmed.  ^__ 

Tbbspass,  What  CoNarrruns.  ~~  Any  unlavfnl  interferenos  or  exeroitt 
of  dominion  with  respect  to  the  property,  by  which  the  owner  ii  damnified, 
ia  a  trespass:  PhUUpi  r.  Hall,  8  Wend.  610;  2i  Am.  Dea  108;  Haythorn  ▼. 
Ruahfwih,  19  N.  J.  L.  160;  88  Am.  Deo.  540.  In  trespass  all  are  liable  who 
participate  in  the  wrongful  act,  either  by  aiding  in,  advising,  or  assenting 
to  it:  Ron  ▼.  Fulkr,  12  Vt.  266;  86  Am.  Dec.  342;  ^rt^tain  ▼.  McKa^,  1  Ired. 
266;  35  Am.  Dec.  738;  8taU  y.  Smith,  78  Me.  260;  57  Am.  Rep.  802.  To 
establish  the  liability  of  party  in  trespass,  committed  by  more  than  one,  it  is 
only  necessary  to  show  that  he  participated  in  the  wrong  done:  AWred  r. 
Bi-ay,  41  Ma  484;  97  Am.  Deo.  283;  or  that  he  was  present  at  the  commis- 
sion of  the  trespass,  and  in  some  way  countenanced  or  approved  the  samet 
McMoMm  y.  Lee,  43  Mo.  206;  97  AnL  Dec.  386. 

CR068-SXAMINATI05  07  WiTKBSS.  —  A  defendant  has  no  right  to  oross- 
examino  plaintifif 's  witness  as  to  matters  of  defense  which  haye  no  depend* 
enoe  upon  or  necessary  connection  with  his  direct  testimony,  but  the 
defendant  must  make  the  witness  his  own  witness  as  to  snoh  testimony: 
MUeheU  y.  Wekh,  17  Pa.  St.  339;  65  Am.  Dea  557.  Witness  may  not  be 
asked,  on  cross-examination,  a  question  which  does  not  tend  to  rebut,  im- 
peach, modify,  or  explain  any  of  his  testimony:  AUhi^on  etc  R.  R.  Oa.  ▼. 
OtuUB,  38  Kan.  608;  5  Am.  St  Rep.  780.  But  cross-examination  as  to  new 
matter,  when  it  is  part  of  the  res  geatm^  k  allowable:  Bank  y.  Fordyce^  9  Pa. 
St.  275;  49  Am.  Dea  56L 
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Lansing  Iroii  and  Enginb  Wobks  v.  Walkbb. 

[11  MlCHl«A»,  460.] 
PiXTURM —  Co5Dino3rAL  Saim.  —  When  &  portable  taw-mill  is  told  to  tiM 
owner  of  an  nndiWded  intereit  in  a  farm,  with  permiation  to  the  render 
to  take  and  nse  the  mill  thereon  and  in  adjacent  townships,  the  Tender 
retaining  the  title  and  right  of  possession  vntil  tiie  mill  is  Mly  pnid  for* 
and  the  vendee,  after  making  part  payment,  sets  up  the  null  on  his  farm, 
bricking  in  and  arching  np  the  boiler,  setting  the  engine  oo  brick- work  and 
bolting  it  thereto,  roofing  the  engine  and  boiler,  but  leaving  the  mil] 
aad  carriage  nncovered,  they  do  not  thereby  become  fixtures  so  as  to 
pass  as  such  to  a  subsequent  purchaser  of  the  farm.  After  a  refusal  to 
pay  the  remainder  of  the  purchase  prio%  ho  k  liablo  im  trorar  for  tiio 
mill* 

Thonuu  E.  Barhworth,  for  the  appellant 

Cahill  and  Ostrander^  for  the  respondent. 

McO&ATH,  J.  In  November,  1886,  plaindff  and  one  Myers 
entered  into  a  written  contract,  by  the  terms  of  which  plaintiff 
agreed  to  sell  to  Myers  *'  one  stationary  Standard  sawing  rig^ 
complete,  which  includes  one  SO-horse-power  engine,  10x16; 
No.  5  boiler,  with  throttling  or  autoroatio  governor,  whichever 
is  considered  best,  with  all  boiler  fixtures;  Standard  mill,  com- 
plete, with  64-inch  planer,  saw,  belting,  pipes,  and  connections^ 
etc.;  and  one  picket-mill,  with  36-inch  solid  saw,  with  friction 
feed,  etc.,  rigged  for  cutting  pickets,  i  in.  and  up,  with  proper 
shafting  and  pulleys,  to  run  with  or  without  the  above  Stan- 
dard  saw-mill.  Said  machinery  to  be  ready  for  delivery  at 
the  Lansing  Iron  Works,  Lansing,  Mich.,  on  or  about  the 

28th  day  of  November,  1886 It  is  further  agreed  that 

the  title  and  right  of  possession  of  the  aforesaid  machinery 
shall  remain  in  the  above  first  party  until  the  priee  is  paid  in 
full,  according  to  the  notes  accompanying  this  contract,  when 
the  same  shall  vest  in  the  party  of  the  second  part.  But  it  is 
also  agreed  that  the  second  party  may  take  said  machinery, 
when  completed  and  delivered,  and  run  the  same  in  the  town- 
ship of  Sandstone,  county  of  Jackson,  and  in  adjacent  town- 
ships, and  retain  and  use  it  so  long  as  he  takes  reasonable 
care  of  the  same,  and  is  not  in  default  in  any  of  his  payments 
as  herein  provided.'' 

Payments  were  to  be  made  under  said  oontraol,  $150  on  or 
before  the  delivery  of  the  machinery,  $350  on  or  before  June 
1,  1887,  and  the  balance  in  two  annual  payments. 

Myers  paid  the  $150,  and  the  machinery  was  delivered  to 
him.     He  owned  an  undivided  interest  in  a  farm  in  the  town- 
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ship  of  Sarftlstone,  to  which  he  removed  the  machinery,  and 
set  it  up.  The  boiler  was  bricked  in  and  arched  up,  and  the 
engine  was  set  upon  brick-work,  and  bolted  down  to  the  foun- 
dation. The  boiler  and  engine  were  covered  over,  —  a  part 
with  a  board  roof  and  a  part  with  a  shingled  roof.  The  saw- 
mill and  carriage  were  uncovered.  In  February,  1888,  Myers 
conveyed  the  farm  by  quitclaim  deed  to  the  defendant,  and 
trover  is  brought  by  reason  of  the  refusal  to  pay  the  balance 
due  plaintiff  under  the  agreement  between  plaintiff  and 
Myers.  The  court  directed  a  verdict  for  plaintiff  for  the 
amount  of  the  balance,  and  defendant  appeals. 

Defendant  contends  that  the  case  should  have  been  sub- 
mitted to  the  jury  upon  the  question  of  fact  raised  by  the  tes* 
timony  as  to  whether  the  purchase  made  by  defendant  from 
Myers  was  one  made  in  good  faith  for  a  valuable  considera- 
tion, and  without  notice  of  any  claim  of  the  plaintiff  against 
the  property  purchased. 

The  case  is  ruled  by  Adams  v.  LeSf  81  Mich.  440,  and  Rob- 
erison  v.  Cat'settj  39  Mich.  777. 

In  Adams  v.  Lse^  31  Mich.  440,  the  court  say:  '^  All  the  time, 
therefore,  the  parties  have  had  title  to  the  machinery  distinct 
from  their  title  to  the  land,  and  this  fact  of  itself  is  oonclusiye 
that  the  former  was  personalty;  for,  to  constitute  a  fixture, 
there  must  not  only  be  physical  annexation  in  some  form  to 
the  realty,  but  there  must  be  unity  of  title,  so  that  a  conveyance 
of  the  realty  would  of  necessity  convey  the  fixture  alsa  When 
the  ownership  of  the  land  is  in  one  person,  and  of  the  thing 
affixed  to  it  is  in  another,  and  in  its  nature  is  capable  of  sever- 
ance without  injury  to  the  former,  the  latter  cannot,  in  con- 
templation of  law,  become  a  part  of  the  former,  but  must 
necessarily  remain  distinct  property,  to  be  used  and  dealt  with 
as  personal  estate  only.  And  the  fact  that  the  owner  of  the 
thing  affixed  to  the  freehold  has  also  an  undivided  interest  in 
the  latter  eannot  render  the  former  a  fixture,  when  the  in- 
terests are  different  in  extent.  A  thing  cannot,  as  to  an  un- 
divided interest  therein,  be  real  estate,  and  as  to  another 
undivided  interest  be  personalty.  It  must  be  the  one  thing  or 
the  other.  And  the  position  which  is  taken  by  Lee  in  this  case 
involves  this  absurdity:  that  Kaufman,  at  the  time  when  he 
and  Kinney  w'ere  severally  the  owners  of  an  undivided  half  of 
the  land,  nright  have  sold  that,  and,  as  a  necessary  conse- 
quencev  transferred  an  undivided  one  half  of  the  machinery 
also,  though  the  whole  of  the  machinery  belonged  to  Kinney 
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as  exclusive  owner.  This  wouM  be  the  necessary  result  if  the 
machinery  was  real  estate;  for  there  could  be  no  such  a  thing 
as  attaching  it  to  an  undivided  interest  in  the  land  only.'' 

In  Morrison  v.  Berry,  42  Mich.  889,  86  Am.  Rep.  446,  the 
ownership  of  the  land  and  of  the  thing  affixed  was  in  one  and 
the  same  person.  It  was  there  held  that  the  annexation  of 
the  thing  to  the  freehold  was  not  the  wrongful  act  of  the  land- 
owner, but  that,  by  act  and  intervention  of  the  claimant,  the 
article  became  a  part  of  the  freehold. 

In  Knowlton  v.  Johnson^  87  Mich.  47,  T,  owned  the  land 
and  mill.  8.  was  the  lessee.  The  water-wheels  were  a  part 
of  the  structure.  Plaintiffs  furnished  the  water-wheels  to  S., 
with  the  understanding  that  they  were  to  be  put  in  the  mill, 
and  there  used;  and  against  the  objection  of  T.,  the  old 
wheels  were  taken  out  and  the  new  put  in.  Six  months 
nfterwards,  S.  surrendered  his  lease,  and  T.  leased  to  M. 
T.  finally  sold  the  mill  property  to  defendant,  and  plaintiffs 
brought  trover.  The  court  say:  "  The  plaintiffs  deliberately 
agreed  that  the  water-wheels  should  be  converted  in  all  out- 
ward appearance  into  real  property,  and  they  thereby  put  it 
in  the  power  of  Trimmer  to  make  sale  of  the  wheels  as  part 
of  the  mill." 

In  the  present  case,  the  contract  of  sale  provided  for  the  use 
of  the  machinery,  not  only  in  the  township  of  Sandstone,  but 
ill  adjoining  townships.  Myers  was  not  the  sole  owner  of  the 
land  upon  which  it  was  placed,  but  he  was  sole  owner  of  the 
interest  in  the  machinery,  and  operated  it  solely  in  his  own 
behalf.  The  structure  covering  the  boiler  and  engine  was  but 
a  temporary  one.  The  machinery  in  question  did  not  con- 
sist simply  of  a  pulley,  shaft,  or  wheel  which  was  to  be  at- 
tached to  other  machinery  already  a  part  of  a  saw-mill,  and 
as  such  a  part  of  the  realty,  but  it  was  a  complete  outfit,  de- 
signed by  the  agreement  to  be  portable.  There  was  nothing 
done  by  plaintiff  indicative  of  an  intent  to  permit  the  machin- 
ery to  be  so  annexed  to  realty  as.  to  change  its  character. 
The  state  of  the  title  to  the  realty,  and  the  conduct  of  Myers 
regarding  the  machinery,  negatived  any  intent  on  his  part  to 
allow  his  interest  in  the  machinery  to  be  absorbed  by  the 
owners  of  the  realty,  or  to  permit  it  to  be  merged.  The  cir- 
cumstances of  the  purchase  by  defendant  clearly  indicate 
that  he  took  the  entire  interest  in  this  machinery,  while  he 
took  but  an  undivided  interest  in  the  realty*  He  afterwards 
operated  the  machinery  as  sole  owner. 
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It  was  held  in  Wheeler  v.  Bedell,  40  Mich.  693,  696,  that 
there  is  no  universal  test  by  which  the  character  of  what  is 
claimed  to  be  a  fixture  can  be  determined  in  the  abstract; 
neither  the  mode  of  annexation  nor  the  manner  of  use  is  in 
all  cases  conclusive.  It  must  usually  depend  on  the  express 
or  implied  understanding  of  the  parties  concerned. 

In  Coleman  y.  Stearns  Mfg.  Co.^  38  Mich.  80,  40,  the  courty 
commenting  upon  a  line  of  authorities  which  seem  to  regard 
the  manner  of  the  attachment  to  the  realty  as  the  test,  say: 
*'This,  however,  is  a  very  extreme  view,  and  is  hardly  com- 
patible with  the  tenor  of  our  own  previous  decisions.  It  seems 
to  overlook  or  ignore  one  test,  and  frequently  the  most  impor- 
tant test,  namely,  the  intent  of  the  party  making  the  annexa^ 
tion.*'    See  also  Manwaring  y.  JenUont  61  Mich.  117. 

The  judgment  is  affirmed. 

FiXTORES,  What  abk:  See  monographlo  notes  to  HwU  T«  MMiiipkif,  14 
Am.  Dec.  303,  304;  Oray  ▼.  Holdship,  17  Am.  Deo.  686-096.  Ai  to  what  are 
regarded  as  fixtures  so  as  to  past  in  a  conveyance  of  the  realty,  see  disoos- 
•ion  at  the  close  of  the  opinion  in  WadUigh  r,  Janmrin,  41  N.  H.  603;  77  Am. 
Deo.  780.  As  to  tests  for  determining  what  are  fixtures^  see  notes  to  Leuh 
enson  v.  Standard  Soap  Oo,f  13  Am.  St.  Rep.  163-156  (between  mortgagee  and 
parchaaer);  ffopewfll  MilU  v.  Taunton  Sav,  Bank^  15  Am.  8t  Rep.  239  (between 
mortgagee  and  purchaser);  Roaemtte  Alia  Mining  Co,  t.  Iowa  Oukh  Mining  Ch., 
22  Am.  St  Rep.  876  (execution  sale).  By  the  term  **  fiztare,"  in  its  legal 
sense,  is  meant  something  so  attached  to  the  realty  as  to  become,  for  the  time 
being,  a  part  of  the  freehold,  as  contradistingnished  from  a  mere  ohattelt 
Carlin  T.  RiUer,  68  Md.  478;  6  Am.  St  Rep.  467.  Physical  annexation  to 
realty  i^  not,  without  more,  sufficient  to  change  the  oharacter  of  personal 
property  from  a  chattel  to  a  fixture;  the  intention  of  the  parties  and  the  uses 
to  which  it  is  put  are  material  factors  in  the  determination  of  the  question: 
Aie/wion  eU.  R,  R,  Co.  y.  Morgan,  42  Kan.  23;  16  Am.  St  Rep.  471.  As  be- 
tween vendor  and  rendee,  articles  of  personalty  affixed  to  the  freehold  pass 
by  deed  to  the  latter,  and  the  intent  of  a  vendor  in  placing  a  saw-mill,  en- 
gine, and  boiler  upon  land  which  he  subsequently  conveys  is  not  oompetent 
to  vary  the  terms  of  the  deed:  Home  v.  Smiih,  106  N.  O.  322;  18  Am.  St 
Rop.  903.  Fixtures  become  part  of  the  realty  so  as  to  pass  to  a  bona  Jtde 
purcliaser  thereof,  who  has  no  notice  of  the  interest  of  a  third  person  therein: 
TibbeUs  V.  Home,  65  N.  H.  242;  23  Am.  St  Rep.  31.  Die  decision  of  the 
court  in  the  principal  case  would  probably  not  be  followed  in  a  good  many 
states;  but  there  is  no  lack  of  precedents  to  support- the  view  adopted:  See, 
for  example,  Hendy  v.  Dinkerfiof,  57  CaL  8;  40  Am.  Repu  107;  Huni  ▼.  Mul- 
lanphy,  1  Mo.  508;  14  Am.  Dec  300.  In  the  latter  case,  it  was  held  that  x 
boiler  sitcate  in  a  house  on  mortgaged  premises,  made  of  copper,  and  built 
into  a  furnace  erected  for  that  purpose,  but  capable  of  removal  without  in- 
jury to  the  building,  was  not  a  fixture,  as  between  mortgagor  and  mortgagee 
The  confiict  of  opinion  as  to  what  are  to  be  deemed  fixtures,  when  the  qnes- 
tion  arises  lietween  vendor  and  vendee,  will,  we  think,  be  found  to  be  due  to 
the  difficulty  there  is  in  deciding  i^hat  weight  is  to  be  given  to  the  intention 

Digitized  by  LjOOQ  IC 


402  Reynolds  v.  Scuaffeb.  [Mictu 

aad  agreement  of  the  parties,  having  at  the  same  time  due  regard  to  the 
presumption  that  the  vendee  takea  all  the  visible  appartenanoei  that  leem 
to  be  annexed  to  the  freehold.  There  is  a  very  fall  review  of  the  withoritiee 
on  this  vexed  subject  in  MeRea  ▼.  CeiUral  NaUonal  Bank,  66  K.  Y.  489;  quoted 
at  leugth  in  the  note  to  Oiiumwa  Woolen  MM  v.  Hanait^  24  Am.  Repw  726- 
732.  In  Hopeioell  MiUU  v.  Taunkm  Sosl  Book,  160  Mbm.  5191,  15  Am.  Sk 
Rep.  235,  it  is  said  that  the  modem  tendency  is  to  make  the  questioii  as  to 
what  are  fixtores  ^a  qnestion  of  the  intention  with  which  the  chattel  was 
put  into  place,"— that  intention,  however,  being,  "not  the  vsdifleloaed  pov* 
poae  of  the  aotor,  bat  the  intention  implied  and  maniferted  bj  tha  mAT 


BeYNOLDS   V.    SOHAFFEB. 

191  MlOUIOAH,  4M.1 

WiTNBssES — CoMPBTBNCT  ov  WiVB.  — In  an  action  by  a  hnsband  forear- 
nally  debauching  and  knowing  his  wife  and  alienating  and  deatroyiog 
her  affection  for  him,  she  is  not  a  competent  witness  in  his  behalf. 

Section  7546  of  HoweH'e  Michigan  Statutes,  referred  to  in 
the  opinion,  is  as  follows:  ''A  husband  shall  not  be  examined 
as  a  witness  for  or  against  his  wife  without  her  oonsenti  nor 
a  wife  for  or  against  her  husband  without  his  consent,  except 
in  cases  where  the  husband  or  wife  shall  be  a  party  to  the 
record  in  a  suit,  action,  or  proceeding  where  the  title  to  the 
separate  property  of  the  husband  oi  wife  so  called  or  ofifered 
as  a  witness,  or  where  the  title  to  property  derired  from, 
through,  or  under  the  husband  or  wife  so  called  or  oiTered  as 
a  witness  shall  be  the  subject-matter  in  controversy  or  litiga- 
tion in  such  suit,  action,  or  proceeding,  in  opposition  to  the 
claim  or  interest  of  the  other  of  said  married  persons  who  is 
a  party  to  the  record  in  such  suit,  action,  or  proceeding;  and 
in  all  such  cases  such  husband  or  wife  who  makes  such  claim 
of  title,  or  under  or  from  whom  such  title  is  derived,  shall  be 
as  competent  to  testify  in  relation  to  said  separate  property 
and  the  title  thereto  without  the  consent  of  said  husband  or 
wife  who  is  a  party  to  the  record  in  such  suit,  action,  or  pro- 
ceeding as  though  such  marriage  relation  did  not  exist;  nor 
shall  either,  during  the  marriage,  or  afterward,  without  the 
consent  of  both,  be  examined  as  to  any  communication  made 
by  one  to  the  other  during  the  marriage;  but  in  any  action  or 
proceeding  instituted  by  the  husband  or  wife  in  consequence 
of  adultery,  the  husband  and  wife  shall  not  be  competent  to 
testify.'* 
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James  Van  Kleeck,  for  the  appellant. 

F.  L»  FrindUy  and  Cahill  and  Oatrandery  for  the  respondent. 

MoHSS,  0.  J.  Plaintiff  mied  defendant  for  carnally  debanch* 
ing  and  knowing  plaintiff's  wife,  Rhoda  Reynolds,  and  alien- 
ating and  destroying  her  affection  for  her  husband.  On  the 
trial,  plaintiff  offered  bis  wife  as  a  witness  in  his  behalf.  Upon 
objection  by  defendant's  counsel,  the  court  below  held  that 
she  was  not  a  competent  witness.  The  plaintiff  also  offered 
in  evidence  a  letter  written  to  him  by  his  said  wife,  previous 
to  the  wrongful  acts  of  the  defendant,  to  show  the  relation 
that  then  existed  between  plaintiff  and  wife.  Thie  offer  was 
rejected.  No  further  evidence  was  offered  by  plaintiff  ^nd 
the  court  directed  a  verdict  for  the  defendant 

The  direction  was  right  The  case  is  ruled  by  Mathews  y. 
Yerex,  48  Mich.  361,  where  it  is  held  that  the  wife  is  not  a 
competent  witness  for  her  husband  in  a  suit  of  this  kind.  Bee 
also  Howell's  Statutes,  sec.  7546. 

It  is  not  necessary  to  determine  whether  the  letter  was  ad- 
missible. It  could  have  no  force  in  the  case,  standing  alone, 
without  any  proof  of  the  criminal  conversation. 

The  judgment  is  affirmed,  with  costs. 

WrrNsssBS— CovPBTERor  ov  Husband  o»  Win  nr  Aonoxi  bt  Omi  oa 
TBI  Othba.  —  A  hnsbaud  ii  inoompetent  to  testify  in  a  dTil  mdt  in  which 
the  wife  is  a  party:  Cramer  r.  Rtffn^  17  N.  J.  Bq.  S67;  90  Am.  Deo.  694. 
In  mn  aotion  by  a  hosband  for  enticing  away  his  ^e,  lie  may  giro  in  OTidenoe 
her  declarations,  made  shortly  before  the  tednoiiont  to  diow  her  feelings 
toward  him  at  that  time;  but  it  is  erroneous  to  admit  on  this  ground  declara- 
tions of  the  wife  oonoeming  the  words  and  acts  of  the  defendant^  and  tending 
to  prore  the  charges  against  him,  as  such  evidence  ii  merely  hearsay:  Pre$ton 
T.  Bowers,  18  Ohio  St.  1;  82  Am.  Dec  480.  The  wife  is  an  inoompetent  wit- 
ness against  the  husband  on  a  prosecution  against  him  for  inoeat  with  her 
daughter,  his  step-daughter:  Compton  t.  State,  18  Tex.  App.  271|  44  Am. 
Dec  703.  In  an  action  for  damages  for  injuries  to  the  wife's  person,  the  hus- 
band has  an  interest,  and  the  wife  is  not  a  oompetent  witness:  Norfolk  etc 
lLB.Oo.r.  Prindle,  82  Va.  122.  The  husband  or  wife,  in  West  Virginia, 
nnder  the  statutes,  may  give  evidence  for  or  against  each  other  in  any  civil 
action,  ezoept  that  they  may  not  disclose  confidential  commnnioations  made 
during  marriage:  Pickens  v.  Knieely,  29  W.  Va,  1;  6  Am.  St  Rep.  622.  The 
same  rule  exists  in  Connecticut:  Merriam  ▼.  Hartford  etc  B.  JL  Ob.,  20  Conn. 
854;  02  Am.  Dec  844.  A  divorced  wife  is  a  oompetent  witness,  in  an  action 
for  criminal  conversation  brought  by  her  husband,  to  prove  eriminal  inter- 
oonrse  with  her  during  marriage:  Diokermcm  T»  Qnues^  0  Oath*  lOS;  68  Am. 
Dec  41,  and  note 
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MoNaLLY   V.    COLWBLU 
C9llCicBioAii,5ir7.] 

Wnm  —Habits  of  Emtlotbis.  —  In  ao  Mtion  againtl a mOl-awaer  lo i«* 
oorer  for  damages  oauted  by  fire  spread  from  th«  aeddenlal  trarniiig  of 
hit  taw-milly  eridenoe  that  the  fireman  and  onginoer  of  tlio  mill  ware  in 
the  habit  of  nting  intoxicating  liqnor,  and  were  oooaaionallj  «nder  iti 
inflaenoe,  it  inadmissible  to  show  negligence,  in  the  nbsenoe  of  proof 
that  snoh  liquor  habit  or  oocasional  intoxication  had  any  bearing  upon 
the  origin  of  the  fire,  or  anything  to  do  toward  prerenting  its  extinction. 

FiBB  —  Ltabiutt  fOB  —  Kbougbmob.  —  The  owner  of  »  saw-millt  sor* 
ronnded  by  inflammable  material*  and  in  which  a  fire  is  liable  to  break 
oat  at  any  time,  is  bonnd  to  exercise  only  snoh  oare  to  proTont  the  do- 
Btrnction  of  sorronnding  property  by  accidental  firo  starting  in  onch 
mill  as  a  man  of  ordinary  pmdence  and  cantion,  under  all  the  cirooni* 
stances,  would  exercise  in  reference  to  property  of  the  same  kind  simi- 
larly situated,  and  belonging  to  himselt  Bnt  to  operate  snoh  mill 
without  any  appliances  or  means  at  all  to  extingnish  firea  la  a^gU- 
gence,  as  matter  of  law. 

FiRXs  — Duty  and  Liabilttt  or  Mill-owhbb  or  Rbspbot  ia — When 
fires  are  liable  to  originate  in  the  engine  or  boiler  rooms  of  a  saw-mill, 
and  the  construction  of  the  mill  is  such  that  the  snrroondings  are  in* 
flammable,  so  that  fire  is  liable  to  spread  rapidly  ^hen  oooe  ignited,  it 
is  incumbent  upon  the  person  operating  the  mill  to  take  oare  that  firo 
shall  not  consume  it  and  spread  to  other  property,  by  keeping  on  hand, 
not  only  persons  to  watch  the  fire  and  keep  It  within  the  fnmaoeb  but 
also  some  appliances  for  extinguishing  fire,  in  ease  it  should  aooideatally 
escape  and  ignite  some  part  of  the  building. 

Fibbs  —  Liabilitt  op  Mill-ownxb  IB  KxsrxoT  TO.  —>  In  an  notion  la  ra* 
oover  for  damages  to  adjacent  property,  cansed  by  acoidental  fire  origl* 
nating  in  a  saw- mill,  evidence  of  the  practice  and  appliances  naed  at  other 
similar  mills  at  different  places,  necessarily  nndor  difTeront  oooditkmi 
and  surroundings,  is  inadmissible  to  show  negligence  in  the  case  vadsr 
consideration. 

Fibbs  —  Liabilitt  ov  Mill-owhbb  —  Bxfbbt  Btidbnob.— >Li  an  aeUoo 
to  recover  for  damages  to  surrounding  property,  caused  by  aocidental 
fire  originating  in  a  saw-mill,  no  special  or  particular  knowledge  beyond 
that  presumably  open  to  a  jury  in  a  lumbering  oonntry  is  required  to 
determine  what  means  would  be  safe  or  ordinarily  prudent  to  be  used 
to  put  out  fires  in  a  boiler-room  or  saw-mill  in  a  particular  case^  and  ox* 
pert  evidence  on  this  subject  is  inadmissible. 

BzPBRT  Evidbnob  SHOULD  BB  Rbstriotbd  to  thooc  oasss  where  its  nsa  ia 
wellnigh  indispensable  because  of  queetions  of  soienco  or  skili  being  in* 
Tolved,  in  which  a  special  and  peculiar  knowledge  is  desiredt  im  order  to 
srrive  at  the  exact  truth. 

Fibbs  in  Mill  —  Liabilitt  —  Eyidbnob.  —  In  an  action  to  reoorer  for 
damages  to  surrounding  property,  oaused  by  accidental  firo  in  a  saw* 
mill,  evidence  that  one  of  the  "  hangws  *Ib  the  boiler-room  of  saoli  mill 
was  charred  by  fire  several  years  provionaly  is  irrelevant,  and  inadmis- 
sible to  show  neicligence  in  the  matter  vnder  consideratkm. 

J2.  J.  Kelley^  for  the  appellant. 
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IF.  E.  Depew  and  Frank  Einerick,  for  the  respondent 

Morse,  C.  J.  Plaintiff  sued  to  recover  for  the  value  of  cer- 
tain pine  lumber  alleged  to  have  been  destroyed  by  fire  through 
the  negligence  of  the  defendant  The  plaintiff  had  verdict 
and  judgment  for  $2,686. 

Colweli  owned  the  only  saw-mill  in  Harrisville,  Alcona 
County,  Michigan,  and  the  lumber  burned  was  piled  on  the 
docks,  that  ran  from  the  mill  out  into  the  lake*  This  lumber 
was  sawed  and  piled  upon  the  docks  by  Colweli  from  logs 
owned  by  plaintiff,  Colweli  receiving  a  certain  sum  per  thou- 
sand feet  for  sawing  and  piling.  This  lumber  was  on  the 
docks  awaiting  shipment.  The  fire  originated  in  the  boiler- 
room  of  defendant's  mill.  A  strong  wind  was  blowing  at  the 
time  from  the  direction  of  the  mill  towards  the  lumber.  The 
mill  was  burned,  and  the  fire  spreading  therefrom  consumed 
the  docks  and  lumber  upon  them.  No  fault  was  found  with 
the  construction  of  the  boiler-room,  and  the  question  of  de- 
fendant's negligence  was  submitted  to  the  jury  upon  two 
points:  1.  Was  the  defendant  negligent  in  knowingly  employ- 
ing an  engineer  and  fireman  in  the  mill  who  were  incompetent 
to  perform  their  duties  by  reason  of  their  use  of  intoxicating 
liquors?  2.  Was  the  defendant  negligent  in  not  having  the 
proper  appliances  in  the  mill  for  putting  out  fires  that  might 
arise  there? 

At  the  close  of  the  direct  evidence  on  the  part  of  the  plain- 
tiff, defendant's  counsel  moved  for  a  direction  to  the  jury  to 
find  a  verdict  for  the  defendant  This  the  court  refused,  and, 
at  the  end  of  the  trial,  submitted  the  case  to  the  jury  upon 
the  two  propositions  stated  above. 

The  court'was  in  error  in  submitting  the  first  question  to 
the  jury.  There  was  testimony  tending  to  show  that  the  en- 
gineer and  fireman  were  in  the  habit  of  using  intoxicating 
liquors,  and  were  sometimes  seen  under  the  influence  of  such 
liquors;  but  such  liquor  habit  or  occasional  intoxication  was 
not  shown  to  have  had  any  bearing  whatever  upon  the  origin 
of  the  fire,  or  to  have  had  anything  to  do  towards  preventing 
its  extinction.  In  the  case  of  Cowley  v.  ColweU^  91  Mich.  637| 
which  was  argued  in  this  court  in  connection  with  this  case, 
and  which  was  an  action  for  lumber  destroyed  by  this  same 
fire,  the  circuit  judge,  correctly  as  we  think,  upon  nearly  if 
not  identically  the  same  evidence  as  in  this  case,  withdrew 
this  question  of  the  use  of  intoxicating  liquors  bj  theM  •m- 
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ployees  of  the  defendant  from  the  jury.  It  should  have  been 
withdrawn  in  this  case. 

In  the  boiler-room  of  defendant's  mill  there  was  a  water- 
tank  about  six  feet  high  and  five  or  six  feet  in  diameter,  filled 
with  water  from  a  pond  which  came  up  to  the  westerly  end  of 
the  mill.  The  tank  was  supplied  by  a  pipe  leading  from  the 
pond,  and  there  was  sufficient  head  to  keep  it  constantly  filled. 
On  the  northerly  side  of  the  saw-mill  was  a  grist-mill  run  by 
water,  and  the  sluice  for  waste  water  ran  between  the  two 
mills.  There  was  also  a  sluice  for  the  waste  water  of  the  mill* 
pond,  which  ran  directly  through  the  lower  part  of  the  saw- 
mill. The  water  was  conveyed  in  a  box  about  three  feet  wide 
by  two  feet  deep,  which  stream  of  water  was  running  through 
the  mill  at  the  time  of  the  fire.  At  the  time  of  the  fire  there 
were  four  or  five  paila  in  the  mill,  and  one  in  the  boiler-room, 
sitting  under  a  faucet  in  the  tank.  There  was  no  pump  in 
the  mill,  nor  any  hose,  at  the  time  of  the  fire,  although  hose 
had  been  in  use  before  that  time  for  wetting  down  the  boiler^ 
room,  but  had  become  worn  and  useless. 

The  contention  of  plaintifl*on  the  trial  was,  that  there  should 
have  been  a  pony  pump  and  sufficient  hose  in  the  boiler-room 
to  throw  water  upon  the  walls,  and  that  if  there  had  been,  the 
fire  could  have  been  extinguished  when  first  discovered.  The 
declaration  averred  negligence  in  this  regard,  in  that  the  de- 
fendant *'  did  not  keep  upon  said  premises  any  hose,  or  pailsi 
or  barrels  of  water,  or  axes,  or  the  like,  whereby,  on  the  day 
and  year  aforesaid  [July  6,  1888],  a  fire  having  broken  out 
upon  said  premises,  and  there  being  no  means  of  extinguish- 
ing the  same,  the  fire  was  communicated  to  the  said  lumbw 
of  the  plaintiff,  and  the  same  was  wholly  lost  and  destroyed.'* 

This  is  a  peculiar  case.  No  negligence  is  charged  in  the 
origin  of  the  fire,  but  the  defendant  is  sought  to  be  held  liable 
because  he  neglected  to  keep  upon  his  premises  proper  and 
sufficient  appliances  to  prevent  the  spread  of  an  accidental 
fire  starting  upon  his  premises  and  within  the  inclosure  of 
his  boiler-room  in  his  mill.  Nearly  all  of  the  cases  found  in 
the  books  have  arisen  from  negligent  fires  communicated  from 
sparks  from  locomotives  and  steamboat  smoke-stacks,  or  from 
manufacturing  chimneys,  or  from  fires  set  out  in  the  open  air 
upon  the  premises  of  the  owner,  and  escaping  therefrom.  The 
question  here  is  a  new  and  novel  one  to  me.  If  there  is  any 
lia-biKty  here,  from  what  duty  does  it  arise?  and  what  is  the 
extent  of  the  duty,  if  there  be  one,  of  the  owner  of  a  bouse, 
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Btore,  barn,  mill,  or  other  building,  who  has  taken  every  and 
all  necessary  precaution  to  prevent  the  breaking  out  of  a  fire 
within  the  building,  to  keep  in  such  building  appliances  for 
extinguishing  fire,  and  to  prevent  its  spreading  to  the  property 
of  others?  Does  the  same  rule  apply  to  a  mill  that  would 
govern  the  case  of  a  store,  barn,  or  dwelling-house?  and  if  not, 
why  not? 

The  circuit  judge  instructed  the  jury  that  the  defendant,  in 
reference  to  the  property  of  the  plaintifi^,  was  bound  to  exer- 
cise such  care,  and  no  more,  to  prevent  the  destruction  of  the 
same  by  fire  as  a  man  of  ordinary  prudence  and  caution,  under 
all  the  circumstances,  would  exercise  in  reference  to  property 
similarly  situated,  of  the  same  kind  and  character,  belonging 
to  himself;  that  be  was  not  obliged,  as  a  matter  of  law,  to  have 
a  pony  pump  or  hose  in  his  mill;  he  could  have  pails  if  he  saw 
fit,  provided  the  jury  found  that  pails  would  so  protect  from 
the  spread  of  fire,  that  an  ordinarily  prudent  man  would  have 
used  them  under  like  circumstances. 

The  claim  that  the  defendant  ought  to  have  had  a  pony 
pump  upon  his  premises  should  not  have  been  permitted  un« 
der  the  pleadings,  as  there  was  no  allegation  in  the  declaration 
that  it  was  the  duty  of  defendant  to  have  such  a  pump,  or 
that  be  was  negligent  in  not  having  it;  nor  do  I  think  that 
he  was  obliged  to  have  and  keep  hose  in  the  mill,  under  the 
circumstances  of  its  situation  and  surroundings. 

After  much  research  I  have  been  unable  to  find  a  case  at 
all  like  the  present,  or  anything  in  the  text-books  bearing 
directly  on  the  question  involved  here.  If  a  fire  is  carefully 
set  and  maintained  within  one's  own  building,  in  the  manage- 
ment of  a  lawful  business,  and  all  proper  precaution  taken  to 
prevent  its  escape,  what  is  the  duty  of  the  owner  of  the  build- 
iing,  in  case  fire  does  occur,  or  escape  by  accident,  as  to  keep- 
ing on  hand,  within  the  building,  appliances  to  prevent  the 
spread  of  such  fire,  and  to  extinguish  it  ? 

Under  the  old  common  law  of  England,  one  whose  bouse  or 
building  was  burned  by  accident  was  liable  for  the  destruc- 
tion of  his  neighbor's  property  caused  from  th^  fire  communi- 
cated from  such  burning  house  or  building.  This  rule  was  so 
manifestly  unjust  that  in  1707  Parliament  passed  an  act  pro- 
viding that  no  action  should  be  maintained  ^against  any 
person  in  whose  house  or  chamber  any  fire  shall  accidentally 
begin  ^ :  6  Anne,  c.  31,  par.  67.  This  statute,  being  enacted 
before  the  separation  of  the  colonies  from  «he  mother  countryy 
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is  generally  accepted  as  a  part  of  our  common  law.  In  1774 
this  statute  was  extended  to  fires  originating  in  a  ^'stablOi 
barn,  or  other  building,"  or  on  the  estate  of  any  person:  14 
Oeo.  III.,  c.  78,  par.  86.  This  last  statute  is  not  so  generally 
accepted  as  part  of  the  common  law  of  this  country  by  our 
courts.  It  is  said  in  Shearman  and  Redfield  on  Negligence, 
4th  ed.,  sec.  665,  that  both  of  these  statutes  are  part  of  our 
common  law;  but  it  is  held  in  some  of  the  states  that  the  lat- 
ter statute,  being  passed  on  the  eve  of  our  Revolution,  never 
became  a  part  of  our  common  law:  SpatUding  v.  Chicago  etc 
Wy  Co.,  30  Wis.  110;  11  Am.  Rep.  550.  These  statutes,  how- 
ever, have  generally  been  held  to  relieve  the  owner  of  real 
property  from  the  consequences  of  the  spread  of  fire' from  his 
premises  only  in  cases  where  the  fire  results  from  pure  acci- 
dent, free  from  any  culpable  negligence:  Shearman  and  Red- 
field  on  Negligence,  4th  ed.,  sec.  665. 

I  am  satisfied  that  in  case  of  a  dwelling-house  or  chamber 
there  could  be  no  liability  against  the  owner  for  property  de- 
stroyed by  a  fire  accidentally,  and  without  negligence,  begin- 
ning in  such  dwelling-house  because,  in  the  opinion  of  a  jury, 
he  did  not  keep  on  hand  at  all  times  proper  appliances  to  put 
out  a  fire,  in  case  one  should  accidentally  arise.  And  the 
same  rule  would  apply  to  stables,  barns,  and  outbuildings, 
where  fire  was  not  kept  for  the  purpose  of  manufacturing,  but 
for  domestic  uses.  But  I  am  inclined  to  think  there  is  a  dif- 
ference between  fires  kept  in  a  house  or  other  building  for 
domestic  purposes  and  fires  for  the  generation  of  steam  to  run 
machinery,  or  in  blast  and  other  furnaces  used  for  manufactur- 
ing purposes.  The  care  to  be  used  must  always  be  in  propor- 
tion to  the  risk  involved.  If  properly  and  carefully  set  and 
managed,  the  breaking  out  of  fire  in  dwelling-houses  and  build- 
ings used  for  domestic  purposes  is  an  uncommon  occurrence, 
and  one  not  to  be  generally  expected;  but  in  the  use  of  fire  for 
manufacturing  purposes  the  risk  is  greater,  and  constant  care 
is  in  some  cases  required  to  prevent  its  escape,  and  accidental 
tires  are  more  frequent  If,  therefore,  fires  are  liable  to  ori- 
ginate in  engine  and  boiler  rooms,  and  the  construction  cf  the 
mill  is  such  that  the  surroundings  are  inflammable,  so  that 
the  fire  is  liable  to  spread  rapidly  when  once  ignited,  it  would 
be  incumbent  upon  the  person  operating  the  mill  to  take  care 
that  the  fire  should  not  consume  the  mill,  and  spread  to  other 
property,  by  keeping  on  hand,  not  only  persons  to  watch  the 
fire  and  keep  it  within  the  furnace,  but  some  appliances  for 
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extinguishing  fire  in  case  it  should  accidentally  escape  and 
ignite  some  part  of  the  building.  The  fire  in  the  boiler  or  en* 
gine  room  should  not  only  be  well  guarded  to  prevent  acci- 
dental fires,  but  some  provisions  ought  to  be  made  to  prevent 
such  fires  spreading,  and  to  extinguish  them.  This  would 
suggest  itself,  it  seems  to  me,  to  an  ordinarily  prudent  man  io 
the  care  of  his  own  property. 

'*The  careful  setting  and  keeping  of  fires  in  one's  dwelling* 
house,  shop,  field,  or  elsewhere,  for  a  useful  purpose,  creates 
no  liability  to  another  injured  by  its  spreading,  through  some 
accident  not  reasonably  to  be  anticipated.  But  a  fire  set  or 
looked  after  negligently,  if  by  reason  of  such  negligence  it 
communicates  to  a  neighbor*s  property  and  destroys  it,  will 
give  the  neighbor  an  action  for  the  damages":  Bishop  on 
Non-Contract  Law,  sec.  833. 

Could  this  fire  in  the  boiler-room  of  defendant  be  said  to  be 
well  guarded  and  kept,  unless  some  appliances  were  there  for 
the  purpose  of  speedily  extinguishing  accidental  fires  in  such 
room?  I  think  not.  And  if  any  means  or  appliances  for 
such  purpose  were  required,  then  they  must  be  such  as  an 
ordinarily  prudent  man  would  have  provided  under  like  cir- 
cumstances. 

The  nearest  case  to  the  present  that  I  have  been  able  to 
find  is  that  of  Hauch  v.  Hernandez^  41  La.  Ann.  992.  In  that 
case  fire  was  communicated  from  a  porcelain  factory  to  the 
saw-mill  of  plaintiff,  destroying  it.  Held,  that  the  owners  of 
the  factory  were  liable.  The  furnace  and  kiln  of  the  factory 
were  well  constructed,  of  the  best  materials.  The  equipments 
for  extinguishing  fires  were  about  the  premises,  though  it  was 
shown  in  the  proofs  that  part  of  them  were  out  of  order.  The 
court  said  that  the  defendants  in  the  construction  of  their 
works  seemed  to  have  done  all  that  was  required  and  neces- 
sary for  the  protection  of  their  own  and  their  neighbors'  prop- 
erty. It  was  shown  that  there  were  partitions  built  of  dry 
pine  lumber  not  far  from  the  walls  of  the  kiln.  It  was  also 
shown  that  the  greatest  care  and  watchfulness  were  required 
about  the  kiln  from  the  time  of  ceasing  the  feeding  of  thcr 
fires,  when  the  mouths  of  the  furnace  were  closed,  and  the- 
heat  was  at  its  intensity,  until  it  was  cooled.  Upon  the  day 
of  the  fire,  after  the  furnace  doors  were  dosed,  the  watchmen- 
left  the  building.  This  was  held  to  be  negligence.  The  fire 
evidently  originated  from  the  heat  of  the  kiln  igniting  the 
partition.    The  fire  broke  out  in  this  wood-work,  about  ten  feet 
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from  tbo  kiln,  and  waa  oaQBed  by  the  ezoearfTt  bMt  from  the 
kiln.  It  is  said  that  it  waa  the  duty  of  the  defendaDta  to  have 
the  kiln  and  famaoe  guarded  by  experiaDoad  employeea  dor- 
ing  this  critical  time  of  intense  heat,  bat  the  prooft  showed  an 
abandonment  of  the  premises  by  the  watohmeoi  which  waa 
negligence. 

If  the  abandonment  of  the  premises  by  watchmen  at  the 
time  was  negligenoe,  would  it  not  also  haye  been  negligence 
if  the  watchmen  had  remained  at  their  posts,  but  been  pro- 
vided with  no  means  of  extinguishing  a  fire  which  was  likely 
to  occur  from  the  action  of  the  heat  upon  this  dry  wood-work? 
So  in  the  case  of  a  saw-mill  like  the  one  operated  by  defend* 
ant  in  the  case  before  us,  where  it  is  reasonably  to  be  antici- 
pated that  fires  may  break  out,  ought  there  not  to  be  some 
appliances  to  put  them  out?  It  is  clear  to  me  that  to  operate 
such  a  mill  without  any  appliances,  or  any  means  at  all,  to 
extinguish  fires  would  be  negligence,  as  a  matter  of  law.  And 
if  means  are  provided,  they  should  be  such  as  an  ordinarily 
prudent  man  would  use,  having  due  regard  to  the  safety  of 
his  own  property  and  that  of  his  neighbors,  and  considering 
the  situation  and  surroundings  of  his  mill.  The  court,  there- 
fore, did  not  err  in  refusing  to  direct  a  verdict  for  the  defend- 
ant. 

The  plaintiff  was  permitted  to  show  that  the  usual  means 
employed  in  saw-mills  at  Au  Sable  was  by  using  the  water- 
works and  keeping  hose,  and  that  in  Springport  and  Qreen- 
bush  they  had  a  "pail  brigade."  This  was  error.  The 
defendant's  liability  in  any  event  could  not  be  governed  by 
the  practice  in  other  mills  at  other  places,  necessarily  under 
different  conditions  and  surroundings;  nor  would  it,  in  my 
opinion,  be  competent  to  show  how  another  mill,  if  situated 
exactly  as  this  one  was,  was  equipped  and  protected  against 
fire.  There  is  nothing  so  uncommon  about  the  knowledge  of 
the  spread  of  fire,  or  the  construction  of  a  saw-mill  like  this 
one,  as  to  warrant  expert  evidence  as  to  what  means  an  ordi- 
narily prudent  man  would  take  to  prevent  the  spreading  of 
fire  in  such  a  mill  to  save  his  own  property.  The  jury,  upon 
being  made  acquainted  with  the  construction  of  the  saw-mill, 
its  location  and  surroundings,  were  competent  to  judge  of  the 
proper  appliances  to  be  used  by  an  ordinarily  careful  man  in 
the  extinguishment  of  accidental  fires  liable  to  occur  in  this 
boiler-roooL    What  was  done  in  this  regard  in  other  mills 
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was  irrelevant,  and  conid  have  no  effect  other  tfaan  to  mislead 
the  jury  ainl  prejudice- the  defendant's  case. 

A  witness  was  allowed  to  testify  that^  in  the  same  month 
and  year  of  this  fire,  at  the  mills  in  the  city  of  Alpena,  as  a 
rule,  the  appliances  for  fire  protection  were  a  force-pump  and 
hose,  ''and  certainly  barrels  of  water  and  pails  wonld  be 
needed."  Witnesses  were  also  permitted  to  give  their  opin- 
ions whether  it  would  be  safe  to  operate  the  engine-room  of 
defendant's  mill  without  having  any  appliances,  ^any  hose 
or  other  appliance,  except,  possibly,  a  couple  of  pails,  to  put 
out  fire."  As  before  said,  this  was  not  a  question  for  expert 
evidence  or  opinion  of  witnesses*  It  does  not  require  any 
special  or  particular  knowledge,  beyond  that  presumably  open 
to  a  jury  in  a  lumbering  country,  to  determine  n^at  means 
would  be  safe  or  ordinarily  prudent  to  be  used  to  put  out  fires 
in  a  boiler-room  or  mill  like  that  of  the  defendant  in  this 
case.  It  is  best  to  limit  expert  testimony  to  its  proper  uses, 
since  it  is  not  now  held  in  the  highest  esteem;  nor  has  it  been 
found  to  be  free  from  the  infirmities  and  temptations  that  be- 
long to  human  nature.  And  since  a  man's  opinion  cannot  be 
met  and  tested,  as  could  his  testimony  to  the  eziBtonoe  of  a 
£act,  expert  evidence,  while  useful  in  manj  oases,  is  danger- 
ous in  all,  and  should  be  restricted,  for  the  purpose  of  accu- 
racy in  determining  the  truth,  which  is  the  aim  of  all  judicial 
investigation,  to  those  cases  where  its  use  is  wellnigh  indis- 
pensable because  of  questions  of  science  or  drill  being  in- 
volved, in  which  a  special  and  peculiar  knowledge  is  desired, 
in  order  to  arrive  at  the  truth. 

There  was  also  error  in  permitting  a  witness  to  testify  that 
one  of  the  hangers  in  the  boiler-room  of  this  mill  was  oharred 
by  fire  in  1884  or  1885.  Such  fact  had  no  possible  legitimate 
bearing  upon  the  issue,  and  its  admission  in  evidence  was  to 
defendant's  prejudice.  The  judgment  is  reversed,  and  a  now 
trial  granted,  with  costs  of  this  court  to  do&ndant^ 

VlrM,  Llabmty  of  Private  PanoB  tar.* 
General  Principles.  —  The  general  rale  is  well  settled  that  when  a  private 
•wner  of  property  eets  out  fire  npon  hii  own  premiaes  for  a  lawfal  pnrpoe% 
or  a  fire  accidentally  ttarte  thereon,  he  it  not  liablo  for  the  damage  oanaed  bj 
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its  oommnnlcatioii  to  the  property  of  another,  unless  it  started  through  hit 
neglif^enoe,  or  he  failed  to  nse  ordinary  skill  apd  oare  in  eontrolling  or  ez* 
tingaishing  it:  Sweeney  y.  MerriU,  38  Kan.  216;  5  Am.  8k  Rep.  734;  dark  ▼. 
Foot,  8  Johnt.  421;  BeimeU  T.  BaUi,  18  Barb.  U7;*MiUer  v.  MarUn,  16  Mo. 
50S;  57  Am.  Deo.  242;  Fahn  v.  Beiehari,  8  Wis.  2S5;  76  Am.  Deo.  287; 
Stuart  y.  Hawley,  22  Barb.  619;  Calkini  r.  Barger,  44  Barb.  424;  lUiUer  t. 
PMppard,  11  Q.  B.  347. 

Preeumpthn  ae  to  Negligence.  ^  The  destrnotioii  of  property  bj  fire^  either 
npon  the  premises  where  it  starts  or  is  kindled,  or  on  other  property  to  whioh 
it  is  comma nica ted,  does  not  raise  a  presumption  of  negligence,  either  in  the 
kindling  or  management  of  the  fire:  Cctfron  v.  IHchoU,  81  Mo.  80;  51  Am. 
Rep.  222;  Lansing  ▼.  Stone,  37  Barb.  16;  Biyan  v.  Fowler,  70  N.  G.  696.  In 
all  such  cases  the  burden  of  proof  is  npon  the  plaintiff  to  shovr  that  the  dam« 
age  was  caused  by  the  negligence  of  the  party  kindling  the  fire:  Sturgie  y. 
Bobbins,  62  Me.  289;  BachelUer  t.  Heagan,  18  Me.  32;  Burbank  ▼.  Bethel 
Steam  MiU  Co.,  75  Me.  373;  46  Am.  Rep.  400;  TourteUoi  t.  Bosebrook,  II 
Met.  460;  Bend  y,  Pennsylvania  B.  B.  Co.,  44  N.  J.  L.  280;  McGully  r. 
Clarke,  40  Pa.  St.  399;  80  Am.  Deo.  584.  Whether  there  was  negligence  ia 
a  question  of  fact  for  the  jury  to  determine:  Powers  ▼•  Craig,  22  Neb.  6*21; 
McGuUy  y.  Clarke,  40  Pa.  St.  399;  80  Am.  Deo.  584;  Jordan  y.  LassUer,  6 
Joues,  130;  Dewey  v.  Leonard,  14  Minn.  158;  De  France  ▼•  Spencer,  2  O.  Greene, 
462;  52  Am.  Dec.  533. 

Illtistrations. — Tested  by  the  prinoiples  hereinbefore  stated,  it  has  been 
determined  that  when  fire  emanating  from  a  fire-pit^  used  by  the  owner  of  a 
saw-mill  for  the  purpose  of  bnrniug  his  refuse,  is  communicated  to  another's 
property  by  a  sudden  shifting  and  increase  in  the  violenoe  of  the  wind,  the 
mill-owner  is  not  liable  for  the  consequences,  in  the  absence  of  proof  that  he 
tlid  not  take  proper  precautions  to  watch  and  gnard  the  fire  to  prevent  its 
escape,  or  that  the  wind  was  blowing  with  snoh  violence  as  to  render  it  im- 
prudent to  start  the  fire  when  it  was  kindled:  Poben  ▼.  Morse,  91  Mich.  208. 
Putting  ashes  in  a  wooden  barrel,  in  violation  of  a  oity  ordinance^  ia  not  negli- 
gence, as  a  matter  of  law,  though  the  barrel,  taking  fire  from  the  ashes,  com* 
municates  with  adjacent  property  and  destroys  it.  In  rach  oaie  negligence 
is  a  question  of  fact:  Cook  t.  Johnston^  58  Mich.  437;  65  Am.  Rep.  703.  But 
when  a  fire  is  started  by  a  tenant  by  reason  of  his  permitting  a  fire  to  be 
maintained  in  a  barn,  in  a  stove,  the  vent  of  which  is  by  a  atove-pipe  passing 
through  a  hole  in  the  bam  roof,  there  is  snob  negligence  on  the  part  of  the 
tenant  as  will  make  him  liable  for  the  burning  of  the  barn  and  snrronnding 
buildings:  Dorr  v.  Uarkness,  49  N.  J.  L.  571;  60  Am.  Rep.  656.  When  a  per- 
son is  engaged  in  thrashing  grain  with  a  steam-thrasher,  he  is  liable  for  the 
value  of  stacks  of  grain  burned  by  fire  commnnioated  from  the  thrasher,  and  re- 
sulting from  continuing  to  run  it  without  the  consent  of  the  owner  of  the  grain, 
and  in  his  absence,  after  an  increase  in  the  violenoe  of  the  wind,  would  make 
it  apparent  to  an  ordinarily  prudent  man  that  there  would  be  danger  of  firing 
the  stacks  of  grain  by  continuing  to  thrash  while  the  wind  was  so  blowing: 
Collins  V.  Oj-oseclow,  40  Ind.  414.  A  porcelain  factory,  or  furnace  of  any  kind 
requiring  great  heat  in  its  operation,  ia  dangerous  to  adjoining  property,  and 
requires  a  degree  of  care  in  its  management  proportionate  to  iti  danger;  and 
it  is  negligence  on  the  part  of  the  owner  of  such  a  factory  to  leave  his  kiln  nn« 
attended  from  the  time  he  ceases  feeding  the  fires,  if  the  heat  ia  very  great^ 
until  the  kiln  cools,  requiring  from  twelve  to  fifteen  hours;  and  if,  during 
this  time,  the  factory  takes  fire  from  the  kiln,  and  the  factory  in  turn  com- 
municates the  fire  to  an  adjoining  saw-mill,  and  destroys  ii^  the  owner  of  the 
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factory  ii  liable  In  damageis  Haueh  T.  Hernandez,  41  La.  Ann.  992.  When 
one  negligently^  bat  acoidentally,  sett  his  building  on  fire,  and  the  fire,  by 
force  of  a  violent  wind,  is  carried  to  the  building  of  another,  the  party  first 
letting  the  tire  is  not  liable  for  the  damage  caused  thereby  to  another.  The 
wind,  and  not  negligence,  is  the  proximate  cause  of  the  damages  PenniyU 
wnia  Co.  T.  WhUhck,  99  Ind.  16;  50  Am.  Rep.  71. 

Clearing  Land.  —  The  general  propositions  of  law  above  set  forth  hare  beea 
universally  applied  to  actions  for  damages,  arising  from  the  spread  of  fire 
kindled  to  dear  land.  The  owner  or  occupant  of  land  has  an  nndeniable 
right  to  bum  the  fallow  and  wood  thereon,  in  accordance  with  the  cnstom  of 
the  country,  for  the  purpose  of  bringing  the  land  into  cultivation.  A  fire 
kindled  for  this  purpose  is  lawful,  and  the  owner  or  occupant  upon  r/hose 
land  it  originates  is  not  liable  for  the  damages  to  another  caused  thereby, 
in  the  absence  of  some  act  or  default^  or  some  other  circumstance  making 
the  act  of  starting  the  fire  negligent  in  itself:  Oarnier  v.  Porter,  90  Cal.  105; 
Miller  V.  Martin,  16  Mo.  608;  57  Am.  Rep.  242;  Clark  v.  Foot,  8  Johns.  421; 
BenneU  v.  8cuU,  18  Barb.  347;  Fahn  v.  Reichart,  8  Wis.  255;  76  Am.  Dec. 
237;  Ru8»eU  v.  Reagan,  34  Mo.  App.  242;  KatUe  t.  Hobein,  30  Mo.  App.  472. 
When  a  private  person  sets  fire  to  his  fallow,  wood,  or  timber  for  the  pur- 
pose of  bringing  his  land  into  cultivation,  and  the  wind  rises,  cansing  the 
flames  to  spread,  and  communicate  the  fire  to  his  neighbor's  land,  and  the  crops 
or  other  property  of  the  latter  are  thereby  destroyed,  no  action  will  lie  with- 
out proof  of  negligence  or  misconduct  on  the  part  of  the  person  building  the 
fire.  The  mere  fact  that  it  wai  set  in  a  dry  time  does  not  of  itself  establish 
negligence:  Stewart  t.  Hawley,  22  Barb.  619;  Sweeney  v  .Merrill,  38  Kan.  216; 
5  Am.  St.  Rep.  734;  Averitf  v.  Murrell,^  Jones,  323.  Nor  does  the  fact 
that  the  person  kindling  the  fire  left  home  without  leaving  any  one  to  watch 
the  fire,  and  was  absent  when  the  adjoining  property  was  burned,  show 
negligence  or  carelessness  on  his  part,  if  he  had  no  reason  to  apprehend  a 
sudden  change  in  the  weather  aud  the  rising  of  the  wind  at  the  time  he  left 
home:  Calkins  v.  Barger,  44  Barb.  424.  No  presumption  of  negligence  arises 
from  the  mere  fact  of  the  fire,  and  the  burden  of  proof  is  always  upon  the 
plaintiff  to  show  that  there  was  negligence  in  kindling  the  fire,  or  want  of 
due  care  in  seeking  to  control  its  communication  to  adjoining  property: 
Sturgia  v.  Robbine,  62  Mo.  289;  Bachelder  v.  Heagan,  18  Me.  32;  McCuUy  v. 
Clarke,  40  Pa.  St.  399;  80  Am.  Dec.  584. 

i^aUon  of  Negligence  ufor  the  Jury,  — The  question  of  negligence  is  one  of 
fact  for  the  jury  to  determine,  and  the  proper  subject  of  inquiry  is.  Did  the 
person  starting  the  fire  use  such  care,  caution,  and  diligence  as  a  prudent  and 
reasonable  man  would  have  exercised  under  the  circumstances  to  prevent  dam- 
age to  others?  Dewey  y.  Leonard,  14  Minn.  153;  McCuUy  v.  Clarke,  40  Pa.  St. 
399;  80  Am.  Dec  584.  In  Catron  v.  Nichole,  81  Mo.  80,  51  Ara.  Rep.  222, 
the  court  said:  "  A  farmer  has  an  undoubted  right  to  set  out  a  fire  in  order 
to  prepare  his  land  for  cultivation,  and  if  he  does  so  with  the  requisite  degree 
of  care,  and  prudently  manages  the  same  after  it  is  set  out,  he  cannot  be 
held  liable  for  any  accidental  or  unavoidable  injury  occasioned  thereby; 
and  the  burden  is  on  him  who  avers  that  such  fire  was  negligently  kindled 
or  carelessly  managed  to  prove  such  negligence  or  want  of  care.*' 

One  who  purposely  starts  a  fire  upon  his  own  premises,  for  the  purpose  of 
clearing  it  or  fitting  it  for  the  plow,  must  certainly  use  ordinary  care  to  oon- 
fine  it  to  his  own  land,  and  to  prevent  its  spread  to  or  upon  the%ind  of  others^ 
to  their  injury  or  damage:  Hanlon  v.  Ingram,  1  Iowa,  108;  Heioey  v.  Nourae, 
M  Me.  256;  Dewey  v.  Leonard,  14  Minn.  153;  Johnson  v.  Barber,  6  Oilm* 
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425;  60  Am.  Dm.  416;  and  altfaoogh  •  imtmb  mmj  hatn  ihm  gnm  and  itob- 
ble  on  his  own  land,  ha  ia  nolal  Ub«riy  todoao^  to  tha  injnrj  of  hia  naigfabor 
hy  apraad  aC  tha  flia^  whan,  on  aaaoont  aC  Ilia  tUna»  mannary  ar  oireiim* 
atanoasi  it  wonld  appaar  probaUla  to  an  ordinarily  raaaonabla  auui,  azensia- 
ing  doa  oantion,  that  amah  dangar  to  othara  might  follows  Dtwepw.  Ltomard^ 
14  Minn.  169L  Bnt  if  dna  diliganoo  la  naad  in  firing  tha  land,  and,  notwith- 
atandiag^  on  nooonnt  of  inaritobla  aooidant,  tha  flra  aaeapai^  to  tha  injury  of 
an  adjoining  owner*  tha  party  aatting  tha  flra  ia  not  liabla:  Ultter  t.  Martin^ 
16Ma608|  97  Am.  Daa  MS.  Qanoait  ia  nagliganoa  to  aat  fira  to  rabbi«h 
av  broah  on  ona'a  land  whila  tha  wood  ent  off  tha  land,  and  balooging  to 
anothar  parson,  ia  lawfully  lying  tharaon,  without  giring  tha  lattsr  an  oppor- 
tanity  to  ramoTO  its  Jordm  t.  WyuU,  4  Orati  161;  47  Am.  Daoi  TSOl  Bat 
it  aaema  that  after  giring  raaionabla  notioa  to  tha  owner  of  tha  wood  of  an 
intention  to  bnm  tha  bmab,  and  to  ramora  tha  wood,  the  owner  of  the  land 
may  flra  tha  bmsh  tharaon  without  being  liabla  for  any  oonseqaent  injury  to 
the  wood  still  ramainings  BtmfMU  ▼.  8aUt,  18  Barb.  347. 

Imttmem  ^  LktbiUty,  —  Settin/K  fire  to  a  log-heap  on  a  calm  morning,  In 
dry  weather,  within  a  few  yards  of  a  fence,  and  connected  therewith  by  a 
dead  pina  tree  and  dry  rubbish,  by  which  the  fire  is  communicatad  to  adjoin* 
ing  property,  is  such  negligence  as  will  make  the  party  aetting  tha  flra  liable 
in  damagea  to  tha  adjoining  owner:  ChurrtU  T.  Frtemam,  5  Jones^  78.  So 
when  a  party  makes  a  6re  for  a  necessary  purpose  upon  or  near  the  grounds 
of  another,  but  negligently  leaves  it  with  combustible  material  about  it,  and 
tha  fira  spreads  and  destroys  adjacent  property,  tha  party  atarting  the  fire  ia 
liable  in  damages:  CUland  T.  Thomion,  43  Gal.  437.  When  an  owner  of  land 
aets  fire  to  logs  thereon  in  a  particularly  dry  season,  and  the  land  ia  oovered 
with  other  combustible  matter,  which,  catching  fire  from  the  loga,  oommuni. 
cates  it  to  an  adjoining  woodland,  such  owner  is  negligent,  and  liable  in  dam* 
ages,  although  the  day  before  the  fire  was  set  there  had  been  a  heaVy  rain, 
which  the  indications  of  the  weather  showed  might  continue,  but  instead,  it 
came  off  dry  and  hot,  and  a  wind  springing  up,  the  fire  so  spread  to  the  ad- 
jacent land,  notwithstanding  all  due  exertion  to  subdue  it:  Haift  ▼.  Miller, 
70  N.  Y.  112.  When  tha  party  kindling  the  fire  is  negligent  in  aetting  it 
out,  or  in  guarding  it  at  any  time  before  a  violent  wind  communicatea  it  to 
neighboring  land,  he  is  liable,  although  after  the  fire  is  so  carried,  it  is  beyond 
human  control  until  the  adjoining  property  is  destroyed:  Hewey  t.  Nourte, 
54  Me.  25fi,  In  such  case  due  diligence  by  back-firing,  in  an  effort  to  save 
the  adjacent  property,  will  not  relieve  the  party  from  the  result  of  his  negU* 
gence  in  starting  tha  fire:  Sweettep  v.  Merrill,  38  Kan.  216;  5  Am.  St  Rep. 
734.  When  the  fire  is  negligently  started,  tha  ^t  that  it  was  carried  fa^ 
ther,  and  upon  other  property,  by  the  apringing  up  of  a  high  and  unusual 
wind  will  not  break  the  continuity  of  tho  fire,  so  as  to  relieve  the  party 
starting  it  from  liability:  T^Ur  v.  Bieamore,  87  Va.  466.  A  man  who  negli- 
gently sets  fire  on  his  own  land,  or  negligently  keeps  it  after  it  is  kindled,  is 
liable  for  any  injury  done  by  ita  spreading  or  communication  to  adjoining 
property,  whether  through  the  air  or  along  the  ground,  and  whether  he  might 
or  might  not  have  reasonably  anticipated  the  particular  manner  and  direction 
in  which  it  ia  actually  communicated:  Higgin$  r.  Dtwey,  107  Mass.  494;  9 
Am.  Rep.  63.  So  in  cases  where  fire  is  negligently  sat,  but  is  not  immedi- 
ately communicated  to  the  property  deatroyod,  but  is  communicated  from 
one  piece  of  fffoperty  to  another,  until  it  reaohea  tha  property  deatroyod, 
causal  connection  will  only  cease  when,  between  tha  negligence  and  the  dam- 
Ags^  an  object  ia  interposed  which  would  have  prevented  tha  injury  if  due 
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oune  had  been  taken.  Henoe^  when  ft  fire  originatei  fat  etrelew— ■■  ef  tti* 
party  kindling  it,  and  ie  carried  directly  by  a  material  foroe,  whether  windt 
the  law  of  graviUtlon,  combnatible  matter  ezieting  in  a  state  of  natnre,  or  ft 
running  etream,  to  the  adjoining  property,  and  deetroyait^  the  party  atartinf 
the  fire  is  answerable  for  the  loisi  Kukn  t.  Jewitt,  82  N.  J.  Eq.  647;  Krippner 
r,  BUM,  28  Minn.  189.  If,  in  any  case,  negligenoe  on  the  part  of  the  party 
setting  the  fire  is  shown,  the  adjoining  owner  is  entitled  to  recover  all  dam- 
ages sustained  thereby,  and  no  more^  whether  the  negligenoe  be  gross  or  only 
ordinary:  Barnard  ▼•  Poor,  21  Piok.  878«  In  actions  to  recover  for  damages 
to  adjoining  property,  arising  from  the  spread  of  fire  negligently  kindled  by 
one  on  his  own  land,  the  opinion  of  persons  ezperienoed  in  clearing  land  l^ 
fire,  that  there  was  no  probability  that  afire  set  out  under  the  oironmstanoes 
aa  described  by  the  witnesses  would  have  spread  to  the  adjoining  land,  la 
inadmissible,  for  the  reason  that  the  subject  does  not  call  for  expert  evidence, 
and  is  within  the  common  knowledge  of  the  jury:  Higghu  v.  Dewe^,  107 
Mass.  496;  9  Am.  Rep.  68;  Fergumm  v.  Btibbell,  97  N.  Y.  607;  49  Ajn.  Bep. 
644. 

KindUng  Ftn  upon  Land  qf  Another. — One  who  negligently  sets  fire 
to  land  which  does  not  belong  to  him  is  liable  for  all  the  proximate  con* 
sequences  of  his  wrongful  act,  both  to  owner  of  the  land  upon  which  the  fire 
is  started,  or  to  the  owner  of  property  upon  that  land,  and  also  to  the  owner 
of  any  other  property  to  which  the  fire  may  spread.  Hence,  when  a  party 
makes  a  fire  for  a  necessary  purpose,  as  for  a  camp  fire,  upon  or  near  the 
land  of  another,  but  negligently  leaves  it  surrounded  by  combustible  ma> 
terial,  and  it  spreads  to  adjacent  property,  the  party  building  the  fire  is 
liable  for  all  damages  caused  by  it:  Cieland  v.  TTiornlon,  43  Cal.  437;  Bizutt 
V.  Booker,  16  Ark.  308.  In  such  case,  negligence  on  the  part  of  the  builder 
of  the  fire  seems  to  be  presumed,  and  the  burden  to  disprove  it  is  upon  him, 
in  order  to  relieve  himself  from  liability. 

Slaiuioiy  LiahilUy, — The  liability  of  ft  person  for  kindling  a  fire  upon 
his  own  land  or  the  land  of  another  is  fixed  by  statute  in  some  of  the  states. 
Thus  the  Connecticut  statute  providing  that  "every  person  who  shall  set 
fire  to  any  land,  that  shall  run  upon  the  land  of  any  other  person,  shall  pay 
to  the  owner  all  the  damages  done  by  such  fire,"  contemplates  a  case  where 
fire  is  set  on  the  land  of  one  person,  and  from  there  runs  upon  the  land  of 
another,  and  not  where  the  fire  is  set  upon  the  land  injured:  Orannia  v. 
Cummtngs,  25  Conn.  165.  But  it  is  not  necessary  that  the  fire  should  run 
along  the  ground  in  a  continuous  or  traceable  course  upon  another's  land, 
but  its  spreading  there  in  any  ordinary  mode,  through  natural  causes,  is 
within  the  statute:  Ayerv,  Starkey,  30  Conn.  804.  When  a  person  is  author* 
ized  by  statute,  as  in  Illinois,  to  fire  a  prairie  at  certain  times,  he  is  bound* 
even  when  acting  within  the  provisions  of  the  statute,  to  use  every  precau- 
tion in  reason  to  prevent  injury  to  others;  and  in  actions  to  recover  for 
injury  done  by  such  fire  the  plaintiff  need  only  show  that  defendant  set  the 
fire  that  caused  it,  and  the  burden  of  proof  is  then  on  the  defendant  to  show 
excuse  or  justification  for  setting  the  fire:  Johnson  v.  Barber,  6  Oilm.  425( 
50  Am.  Deo.  416;  Burton  v.  McCUllan,  2  ScauL  434.  So  in  Iowa,  a  person 
setting  fire  to  a  prairie  at  any  time,  except  between  the  1st  of  May  and  tha 
1st  of  September  in  each  year,  is  absolutely  liable  for  damages  caused  by  ita 
escape  onto  the  premises  of  another,  regardless  of  the  question  of  diligenos 
nsed  to  control  it:  Conn  v.  May,  36  Iowa,  241;  Thobum  v.  CampbeU,  80  lowi^ 
tt8.  But  the  kindling  of  a  fire  in  a  cultivated  field  is  not  within  the  mean« 
ing  of  such  statute:  Bi-unell  v,  Hopkina,  42  Iowa,  429.    So  undAr  tha  Kansas 
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■tatnte,  one  wbo  intentionally  and  direotly  aeta  a  prairie  on  fire  ia  abeolntelj 
liable  for  the  damages  snatained  by  neighboring  property:  Hwa  ▼.  Haines^ 
25  Kan.  210.  In  Miasoari,  *  penon^irho  aeta  fire  aronnd  hia  farm*  whether 
it  ia  iudosed  or  not,  doea  ao  at  bia  own  'peril,  and  if  it  spreads  and  cansea 
damage  to  another,  he  is  liable  under  the  statute,  no  matter  what  may  hare 
.  been  hia  motive:  FmU^  ▼.  LangOonf  12  Ma  120.  In  North  Carolina,  one 
intending  to  fire  hia  woods  must  give  written  notioe  of  his  intention  to  his 
neighbors,  as  provided  by  statute;  and  in  an  action  for  damages  under  the 
statute  for  willfully  firing  defendant'a  woods,  by  which  plaintiff's  woods 
were  burnt,  the  setting  the  fire  without  notice  is  the  ground  of  the  aetion, 
and  by  a  waiver  of  such  notice  the  plaintiff  will  lose  .his  cause  of  action: 
Lamb  y.  Shan,  M  N.  a  68i;  JRobertson  t.  Kirby,  7  Jones,  477.  And  if  the 
firing  of  the  woods  ia  necessary  for  the  protection  of  property,  no  cause  of 
action  for  damagea  arises  under  the  statute.  But  when  it  is  admitted  thai 
the  woods  were  fired  without  giving  the  statutory  notioe,  and  without  abao- 
lute  necessity  for  protection  to  property,  the  presumption  arises  that  the  fire 
was  set  willfully,  and  the  defendant  will  not  be  allowed  to  show  that  he  used 
reasonable  care  in  setting  the  fire,  and  reasonable  diligence  to  prevent  it 
from  spreading  to  adjoining  landa:  Lamb  v.  Shan,  94  N.  0.  534. 

Fire  to  Produce  MoUvt  Power,  —  A  person  engaged  in  manufacturing,  or 
who  employe  fire  for  the  purpose  of  generating  steam  aa  a  propelling  power, 
or  for  any  other  purpose,  under  circumstancea  which  make  it  especially  dan- 
gerous to  others,  is  bound  to  use  at  least  such  ordinary  care  and  skill  as  a 
reasonable,  prudent  man  would  exercise  under  the  circumstances  to  prevent 
fire  upon  his  own  premises,  and  to  prevent  it  from  apreading  to  the  property 
of  others  in  case  it  accidentally  starts  on  the  premises  where  it  is  first  used  for 
generating  steam.  A  failure  to  exercise  such  care  is  negligence,  and  createa 
liability  for  injury  to  or  destruction  of  neighboring  property  cauaed  thereby. 
Negligence  is  not  presumed  from  the  mere  fact  of  the  escape  of  fire,  but  must 
be  proved,  and  what  constitutes  negligence  is  a  question  of  fact  for  the  jury 
to  decide  under  the  circumstancea  of  each  particular  case:  Hoyi  v.  J^ers,  90 
Mich.  181;  Bead  v.  Moree^  34  Wis.  315;  AUdnBon  v.  Goodrich  Transportation 
Co,,  60  Wis.  141;  60  Am.  Rep.  352;  Oagg  v.  VeUer,  41  Ind.  228;  13  Am. 
Kep.  822;  Adams  v.  Young,  44  Ohio  8t  80;  58  Am.  Rep.  789;  Haveh  v. 
Hernandez,  41  La.  Ann.  992;  Burbanh  v.  Bethel  Steam  Mill  Co.,  75  Me.  373; 
36  Am.  Rep.  400.  A  person  who^  in  generating  steam  by  means  of  fire, 
also  uses  chimneys  or  smoke-stacks  to  convey  the  smoke,  sparks,  and  cindera 
away  from  the  fire  must  also  exercise  a  high  degree  of  care  in  providing  the 
latest  and  best  appliances  in  general  use  to  prevent  the  conveyance  of  fire  by 
means  of  sparks  or  cinders  to  other  property;  otherwise  he  is  guilty  of  negli- 
gence, and  must  respond  in  damages:  Lawton  v.  Giles,  90  N.  G.  374;  Hinds  v. 
Barton^  25  N.  Y.  544.  A  failure  to  uae  any  spark-arrester  on  such  stove- 
pipe or  chimney  is  negligence  which  will  render  the  owner  liable  for  any 
damage  to  aurrounding  property  caused  thereby:  Tecdl  v.  Barton,  40  Barb. 
137;  or  if  the  spark-catcher  used  is  defective,  the  owner  is  so  liable:  Alpem 
V.  ChurchiO,  53  Mich.  607;  Mouai  Lumber  Co.  ▼.  Wibnore,  15  Ool.  136. 
The  owner  is  bound,  in  adopting  applianoes  and  methods  to  check  the  fiow 
of  sparks,  not  only  to  adopt  means  calculated  to  avert  the  danger,  but  all 
methods  and  appliances  which,  in  the  progress  of  science  and  improvement^ 
have  been  shown  by  experience  to  be  the  best,  and  which  are  in  general  use: 
Hoyt  V.  Jeffers,  80  Mich.  181;  Bead  v.  Morse,  34  Wis.  315.  In  one  case,  at 
leasts  it  has  been  decided  that  the  burden  of  showing  due  care  and  diligence 
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and  the  ose  of  improTed  applianoet  to  preTeat  the  spread  of  Are  If  vpoo  the 
defendant:  Lawton  t.  €fUe$,  90  N.  C.  874. 

Damagei,  WktU  Jteeoverable.  —One  who  negligently  allowi  a  fire  to  start 
and  spread  is  liable  for  all  damages  of  which  his  negligenoe  is  the  prozioiate 
cause.  Thns  where  the  oommanication  of  fire  to  the  property  of  another  is 
dne  to  negligenoe  in  allowing  it  to  start  or  escape,  and  the  burning  of  saoh 
property  carries  the  fire  to  the  property  of  another,  and  the  homing  of  the 
latter  canses  the  bnrning  of  still  other  property,  and  so  on,  the  party  first 
gnilty  of  negligence  is  liable  for  all  damage  done,  in  the  absence  of  some  in- 
tenreniug  canse  which  spreads  the  fire,  or  the  negligence  of  some  third  per- 
son in  failing  to  stop  ite  progress;  and  the  remoteness  of  the  property  so 
burned  from  the  place  where  the  fire  had  its  origin  has  nothing  to  do  with 
the  liability  of  the  negligent  party:  Boyi  t.  JefferB,  90  Mioh.  181;  Adams  ▼. 
Taung,  44  Ohio  St.  80;  68  Am.  Rep.  789.  Whether  negligenoe  on  the  part 
of  the  person  first  allowing  the  fire  to  escape  is  the  proximate  cause  of  all 
the  resulting  dams^e  or  not  is  a  question  of  fact  for  the  jury  to  determine: 
Adams  ▼.  Young,  44  Ohio  St  80;  58  Am.  Rep.  789. 

Bailee  wd  Liable  for  Fke,  — A  bailee  for  hire,  either  as  a  warehouseman 
or  otherwise,  is  only  required  to  exercise  ordinary  care  and  diligence  in  re- 
spect to  the  property  in  his  possession;  and  if  it  is  destroyed  by  fire  without 
his  fault  or  negligence,  he  cannot  be  held  liable  for  its  loss:  Laneaster  MUle  v. 
JierehatUe'  Cotton  Prtae  Co.,  89  Tenn.  1 ;  24  Am.  St  Rep.  686;  Vincent  y.  Rather^ 
81  Tex.  77;  98  Am.  Dec  516;  Eyland  r.  Paul,  83  Barb.  5241;  HatcheU  ▼. 
Qibaon,  18  Ala.  587;  24  Ala.  201;  Irons  v.  KeiUner,  51  Iowa,  88;  33  Am.  Rep. 
119;  Jones  t.  Hatdiett,  14  Ala.  743;  MackUn  ▼.  FrvfAer,  9  Bush,  3;.  Frands 
T.  Oaetleman^  4  Bibb,  282;  Bussell  v.  Koehler,  66  111.  459.  The  mere  fact  that 
goods  are  destroyed  by  fire  while  in  the  custody  of  a  bailee  for  hire  does  not 
of  itself  afford  any  presumption  of  negligenoe:  Laneastsr  Mills  t.  lierehants* 
OotUm  Press  Ox,  89  Tenn.  1;  24  Am.  St  Rep.  586. 


Noble  v.  Murphy* 

pi  MiCHiOAir,  668.] 

BoBSTTBHZP— Afflioation  07  Ssovritt.  —  When  a  creditor,  holding  sev- 
eral motee  against  hia  debtor,  with  notice  that  one  of  them  is  signed 
by  a  forety,  takes  a  mortgage  from  the  debtor  as  security  for  all  the 
notes,  without  any  designation  as  to  the  application  of  the  proceeds  of 
the  security,  he  has  a  right  to  apply  such  proceeds  in  payment  of  the 
notes  other  than  the  one  seonred  by  the  contract  of  suretyship,  and 
greatly  exceeding  in  amount  the  value  of  the  security;  and  if,  before 
the  maturity  of  the  mortgage,  and  after  accepting  a  deed  to  the  land 
npon  which  it  is  given,  the  creditor  sells  the  land,  and  so  applies  the 
prooeeds,  the  surety  is  not  thereby  damaged,  and  remains  liable  on  the 
note  signed  by  him  as  surety. 

BmuenrsHip  —  RsuiAaB  cm  Substt— Right  to  Subrogation.  —  When  the 
eontraot  between  the  surety  and  the  creditor  provides  for  the  retention 
of  securities  received  either  from  the  surety  or  the  principal  debtor,  a 
departure  from  the  terms  of  such  contract  releases  the  surety,  whether 
lo  his  detriment  or  not;  but  when  the  surety's  right  depends  upon  the 
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i  of  nbrogftiUmt  and  whea  the  Moority  k^  noi  reoeived  aoder 
any  ooniraot  to  which  the  rarety  it  a  party,  tb«  foImm  of  a  lion  opoa 
pffoporty  by  whioh  iiia  rendend  nnaTailing  to  tbo  paymost  of  tho  dobt^ 
fteiuihoa  a  defooat  to  tho  awolgr  only  to  tho  oxtoat  of  tho  valoo  of  tho 
Uonthiiakok 

WiUiam  Qawam^  and  Aikhuon  and  Yanu^  for  the  appel- 
laata. 

A9$ry  Brothin  and  TFobi,  for  the  respondent. 

MoNTaoMBBT,  J.  TMs  action  was  brought  to  recoyer  the 
amount  due  on  a  promissory  note,  purporting  to  be  signed  by 
defendant,  and  payable  to  the  order  of  one  (George  Van  Wag- 
ner. The  note  bore  date  June  11, 1886,  was  dge  seven  months 
from  date,  and  was  given  for  $118,  with  interest. 

The  defendant  denied  the  execution  of  the  note  under  oath, 
and  offered  testimony  tending  to  show  that  he  had  given  a 
note  for  eighteen  dollars  to  Van  Wagner,  and  that  this  note 
was  given  for  Van  Wagner's  accommodation,  and  that  the 
plaintiff  had  notice  that  the  note  which  he  had  in  fact  given 
to  Van  Wagner  was  signed  for  his  accommodation,  and  that 
the  defendant  was  a  surety.  The  plaintiffs  did  not  deny 
knowledge  of  the  fact  that  the  defendant  was  a  surety  of  Van 
Wagner,  but  did  offer  testimony  tending  to  show  that  the  note 
in  suit  was  not  a  forgery,  but  was  executed  by  defendant. 
The  plaintiffs  also  had  other  notes,  signed  by  different  parties, 
and  indorsed  by  Van  Wagner,  in  all  amounting  to  $2,586.96. 

On  October  5,  1885,  Mrs.  Van  Wagner,  wife  of  George  Van 
Wagner,  executed  a  mortgage  upon  real  estate  belonging  to 
her,  to  secure  these  notes,  which  mortgage  was  to  become  due 
one  year  from  its.  date.  Among  the  notes  so  secured  was  the 
one  now  in  suit 

On  November  12, 1886,  Mrs.  Van  Wagner  executed  to  plain- 
tiff Noble  a  deed  of  the  same  property.  The  evidence  as  to 
the  consideration  for  this  deed  is  conflicting.  Mrs.  Van  Wag- 
ner claims  that  the  consideration  was  notes  amounting  to  nine 
hundred  dollars,  which  her  husband  had  discounted  with  the 
plaintiffs,  and  also  the  note  in  suit,  which  she  says  they  agreed 
to  send  her  on  the  execution  of  Uie  deed.  The  plaintiffs,  on 
the  other  hand,  claim  that  they  agreed  to  give  her  nine  hun- 
dred dollars  in  notes,  which  she  herself  had  discounted  at  the 
bank,  and  that  they  refused  to  give  up  the  Murphy  note. 
Plaintiffs  subsequently  sold  the  land,  reali2ing  thereon  only 
about  three  hundred  dollars,  which  was  the  full  yalue  of  the 
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interest  covered  by  the  mortgage  and  oonyeyed  to  them  by 
the  deed. 

The  court  directed  a  yerdict  for  the  defendant,  and  plaintiffs 
bring  error. 

It  will  be  seen  that  the  two  questions,  —  1.  Whether  the 
note  was  the  note  of  the  defendant;  and  2.  Whether,  by  the 
arrangement  with  Mrs.  Van  Wagner,  the  note  was  paid, —  were 
disputed  questions  of  fact;  and  if,  upon  the  finding  of  these 
facts  as  the  testimony  of  the  plaintiffs  would  haye  warranted, 
they  would  have  been  entitled  to  recover,  the  case  should  have 
been  sent  to  the  jury.  The  defendant  claimed,  however,  that, 
according  to  the  testimony  of  the  plaintiffs,  the  defendant  was 
discharged. 

According  to  the  plaintiffs'  testimony,  the  mortgage  was 
taken  as  collateral  security  for  all  the  notes  held  by  plain- 
tiffs, including  Murphy's.  It  is  well  settled  that  where  a 
creditor  receives  moneys  from  his  debtor  he  may  apply  the 
same  upon  any  one  of  the  debts  which  he  may  select.  The 
theory  of  the  plaintiffs  is,  that  the  security  was  given  to  cover 
all  the  notes  in  their  hands,  and  that  they  subsequently,  with 
the  consent  of  the  parties  giving  the  security,  applied  the 
amount  realized  upon  the  security  to  the  payment  of  other 
notes  than  that  now  in  suit.  This  they  would  have  the  clear 
right  to  do,  unless  the  surety  acquired  such  a  right  in  the  se- 
curity the  moment  it  was  given  as  precluded  the  plaintiffs 
from  dealing  with  the  same  iti  the  manner  in  which  they  did: 
Blair  v.  Carpenter^  75  Mich.  167;  Shelden  v.  Bennett^  44  Mich. 
634;  Wood  v.  Callaghan,  61  Mich.  402;  1  Am.  St.  Rep.  697. 
But  it  is  equally  clear  that  the  plaintiffs,  receiving  the  security 
in  the  manner  in  which  they  did,  without  any  designation 
from  the  debtor  of  a  particular  note  upon  which  the  proceeds 
of  the  security  should  be  applied,  had  the  right  to  apply  the 
entire  proceeds  upon  notes  other  than  that  upon  which  the 
defendant  was  surety:  Oaston  v.  Barney^  11  Ohio  Si  606; 
Hanson  v.  Mardeyj  72  Iowa,  60;  Mathevm  ▼.  SmtzUr^  46  Ma 
801;  Northern  Nat.  Bank  v.  Levris^  78  Wis.  476.  The  language 
of  the  court  in  Oaston  v.  Barney ^  11  Ohio  St.  606,  applies  to 
the  facts  of  this  case:  ^  The  surety  was  no  party  to  this  ar* 
rangement,  and  had  no  right  to  control  its  terms.  His  prin- 
cipals were  dealing,  not  with  his  property,  but  their  own. 
The  claims  received  by  the  creditor  became,  in  his  hands,  a 
collateral  security  for  the  payment  of  the  notes  generally; 
and  the  surety  has  no  right  to  ask  that  the  creditor  shall  not 
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be  allowed  the  full  benefit  of  his  owa  yigilance  ^:  Wood  v. 
Callaghauy  61  Mich.  403;  I.Am.  St.  Rep.  597, 

But  it  ie  contended  that  by  accepting  a  deed  of  these  prem- 
ises, and  converting  the  property  into  money,  the  plaintiffs 
cut  off  the  surety's  right  to  subrogation.  This  right  to  sub- 
rogation is  not  one  depending  upon  the  contract,  but  upon 
equitable  principles.  In  any  case,  where  the  contract  between 
the  surety  and  the  creditor  provides  for  the  retention  of  se* 
curities  received  either  from  the  surety  or  the  principal  debtor, 
undoubtedly  a  departure  from  the  terms  of  such  contract 
would  release  the  surety,  whether  shown  to  be  to  his  detriment 
or  not;  but  where  the  surety's  right,  as  in  this  case,  depends 
upon  the  doctrine  of  subrogation,  and  where  the  security  is 
received  not  under  any  contract  to  which  the  surety  is  a  party, 
the  rule  is  well  settled  that  the  release  of  a  lien  upon  property 
by  which  it  is  rendered  unavailing  to  the  payment  of  the  debt 
furnishes  a  defense  to  the  surety  only  to  the  extent  of  the  value 
of  the  lien  thus  lost:  Brandt  on  Suretyship,  sees.  870,  878, 
375,  and  cases  cited;  Colebroke  on  Collateral  Securities,  sec. 
239.  As  in  this  case  the  plaintiffs  had  the  right  to  apply  the 
proceeds  of  the  mortgage  received  by  them  to  the  extinguish- 
ment of  the  debts  represented  by  notes  other  than  that  signed 
by  defendant,  amounting  to  many  times  the  value  of  the  se- 
curity, it  follows  that  the  defendant  could  not  have  been 
damnified  by  the  plaintiffs'  appropriation  of  the  mortgaged 
property. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered. 

SURKITSHIP  —  CONSTRUOTIOV    OV    CO5TRA0r    OT^SlTBlIT,    WBJUi    DH- 

OHAROED.  —  When  a  creditor  enteri  into  any  Talid  oontraot  with  the  prinoi* 
pal  debtor,  without  the  aaaent  of  the  enrety,  whereby  the  liabili^  of  the 
rarety  ie  injuriously  affected,  such  oontraot  diaohargee  the  rarety:  ScM  v. 
Fisher,  110  N.  O.  311;  28  Am.  8t  Rep.  688,  and  extended  note,  in  which  the 
cases  discussing  what  variation  from  the  terms  of  the  oontraot  of  suretyahip 
will  discharge  the  surety  are  collected.  Every  surety  haa  a  right  to  stand 
upon  the  strict  terms  of  his  obligation,  and  his  liability  is  not  to  be  extended 
by  implication:  Skreffler  v.  NadeUioffer,  133  lU.  636;  23  Am.  St  Rep.  628, 
and  note;  note  to  Prke  v.  Diine  8av,  Sank,  7  Am.  St.  Rep.  372.  Where  one 
signs  a  negotiable  instrument,  perfect  on  its  face,  as  surety  for  another,  npon 
a  condition  known  only  to  the  maker,  who  is  thereby  made  the  agent  of  the 
surety,  the  surety  will  be  liable,  even  if  such  condition  is  not  complied  with, 
unless  notice  of  the  condition  is  given  to  the  payee:  Fowler  v.  AUeHf  88 
8.  a  229. 

SuRETTSHiP  —  Application  ov  PATmNTS.  —  The  holder  of  several  unpaid 
notes,  some  secured  and  others  unsecured,  may,  in  the  absence  of  any  agree* 
ment  or  direction  aa  to  the  application  of  payment,  apply  the  money  exola* 
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•ivelj  to  the  payment  of  any  one  of  the  notes,  and  is  not  bound  to  a  pro  rata 
application  of  it:  Wood  v.  Callagltan,  61  Mich.  402;  1  Am.  St.  Rep.  597,  and 
note.  Where  a  creditor  holds  several  demands  against  the  principal  debtor, 
ander  all  of  which  attachments  have  been  issued  and  levied,  he  has  no  right 
to  insist  that  the  creditor  shall  first  apply  the  proceeds  of  the  attachment  to 
the  satisfaction  of  the  demand  secured  by  the  indorsement:  Morriaon  v.  Ci^ 
Mens'  NaL  Bank,  65  N.  IL  253;  23  Am.  St.  Rep,  39,  and  note.  See  note  to 
Frazier  t.  Lanahan,  17  Am.  8t.  Bep.  618.  See  San  Antonh  NaL  Bank  t. 
Blocker,  77  Tex.  73,  in  which  it  was  held  that  collateral  saourity  given  foi 
one  del^t  of  a  partnership  after  the  debt  has  been  paid  cannot  be  retained 
to  secure  another  debt  dae  from  one  of  the  partnera  it  principal  aad  the 
other  partner  aa  seonrity. 


Portsmouth  Sav.  Bank  v.  Villaoh  of  Ashlht. 

[91  MlCHIOAV,  67a] 

Municipal  Bomob— Issitanob — Validitt.  —  When  the  power  to  iaiae 
water*worlu  bonds  is  vested  in  a  Tillage  connoil,  snob  bonds  are  not  bind* 
ing  upon  the  village  nntil  its  council  has  met  at  a  legal  meeting  and 
voted  to  issue  the  bonds,  or  authorised  their  issue, 

MuNioiPAL   Bonds— IssuANOB  — Validitt.— > When  the  power  to  issnc 
water-works  bonds  is  vested  in  a  dty  council,  a  resolution  of  such  coun- 
cil authorizing  its  president  and  derk  to  sign  such  bonds  confers  no 
authority  upon  inch  officers  to  lasna  and  dispose  of  the  bonds  after  lign*  , 
ing  them. 

Municipal  Bonds — DnraNSis  against. —Pnrohaser  of  municipal  water* 
works  bonds  is  bound  to  take  notice  of  the  law  under  which  they  art 
issued,  and  of  the  records  of  the  city  issuing  them,  and  when  such  records 
disclose  that  they  were  not  issued  in  compliance  with  law,  the  pur- 
chaser takes  them  at  his  peril,  and  they  are  not  binding  against  the  dty. 

Oearge  P.  Stone  and  A.  W.  Seottf  for  the  appellant 

T.  W.  Whitney^  Wisner  and  Draper^  and  Kelly  S.  Searl^  for 
the  respondent. 

Long,  J.  This  is  an  action  brought  to  recoyer  the  amount 
of  interest  due  upon  a  series  of  municipal  coupon  bonds,  al- 
leged to  have  been  executed  and  issued  by  the  defendant. 
The  suit  was  commenced  by  declaration,  in  which  were  set 
forth  copies  of  the  bonds  and  coupons  upon  which  recovery  is 
sought.  Under  the  plea. of  the  general  issue,  the  defendant 
gave  notice  that  it  would  show  on  the  trial  that  if  said  bonds 
and  coupons  were  signed  and  sealed  by  the  defendant's  law- 
ful agents,  they  were  so  signed  and  sealed  coUusively  and 
fraudulently  by  said  agents  and  one  Robinson,  a  representa- 
tive agent  of  the  Toledo,  Saginaw,  and  Muskegon  Railway 
Company;   and  that  the  defendant  would  insist  that  said 
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bonds  and  coupons  were  never,  by  autbority  of  any  Tote  of  the 
constituted  authorities  of  said  defendant,  delivered  or  trans- 
ferred to  any  person  upon  valid,  valuable,  or  good  considera- 
tion, but  that  the  said  bonds  and  coupons  were  delivered  with- 
out warrant  or  authority  to  the  aforesaid  agent  of  said  railway 
company  by  the  fraud  and  collusion  of  defsndant's  agents  and 
said  Robinson. 

The  defendant,  after  the  issue  made  as  aforesaid,  an4  after 
one  trial  had  been  had,  and  on  March  21, 1890,  by  permissioii 
of  this  court  {Portsmouth  Sav.  Bank  v.  Hart^  88  Mich.  646), 
filed  an  affidavit  in  the  cause,  denying  under  oath  the  execu- 
tion of  the  bonds  and  coupons  in  suit 

The  cause  was  tried  before  the  court  without  a  jury,  and 
the  court  made  the  following  findings  of  fact  and  law: — 

^^  1.  That  on  the  eighteenth  day  of  November,  1886,  a  com- 
mittee of  the  common  council  of  the  village  of  Ashley  reported 
to  the  council  that  the  probable  cost  of  water-works  would  be 
about  nine  thousand  dollars;  that  on  the  eighteenth  day  of 
November,  1886,  a  resolution  was  passed  by  the  common 
council,  calling  a  special  meeting  of  the  legal,  qualified  voters 
of  the  village,  to  be  held  on  the  twenty-ninth  day  of  Novem- 
ber, 1886,  at  the  depot  in  the  village,  for  the  purpose  of  voting 
upon  the  question  of  bonding  the  village  to  the  amount  of 
eight  thousand  five  hundred  dollars  for  water-works.  The  res- 
olution recited  that  the  said  bonds  should  be  issued  as  fol- 
lows: Seventeen  bonds,  of  five  hundred  dollars  each,  payable, 
first  bond,  January  1, 1892,  and  one  bond  annually  thereafter, 
with  interest  at  six  per  cent  annually  on  the  whole  amount 
unpaid.  The  said  resolution  further  directed  the  clerk  to  give 
notice  of  the  time  and  place  for  the  registration  of  voters  as 
provided  by  statute.  The  notice  of  such  special  election  was 
given  by  the  clerk  of  the  village  by  posting  notices  of  the 
same,  showing  the  purpose  for  which  it  was  called,  in  three 
public  places  in  said  village.  Said  notices  were  so  posted  on 
the  eighteenth  day  of  November,  1886. 

'*  2.  That  pursuant  to  said  notice,  a  special  election  was 
held  on  the  twenty-ninth  day  of  November,  1886,  and  at  such 
meeting  the  question  of  bonding  the  village  for  water-works,  as 
set  forth  in  the  notice  for  the  same,  was  voted  on,  and  re- 
sulted in  seventy-two  votes  for  the  proposition  and  one  against 

^  8.  That  afterwards  the  common  council  passed  a  resolu- 
tion that  the  president  and  clerk  sign  up  the  bonds  so  author- 
ized. 
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^4.  Ko  oihar  authority  was  given,  and  there  Is  no  record 
that  there  was  any  one  antboriaed  to  dispose  of  the  bonds  to 
any  person.  While  the  ostensible  purpose  of  this  action  was 
to  baild  a  system  of  water*works,  it  was  nnderstood  by  the 
village  council,  and  generally  by  the  people  of  the  village,  that 
the  real  object  was  to  give  the  bonds  to  the  railroad  company 
that  was  then  proposing  to  huild  a  road  from  Muskegon  to  Ash- 
ley, as  a  bomu  for  building  the  road.  But  there  is  nothing  in 
the  publie  records  of  the  village  which  discloses  that  the  bonds 
were  issued  for  any  other  purpose  excepting  for  water-works. 

^'5.  That  pursuant  to  the  said  action  of  the  council,  a  set 
of  bonds  aggregating  the  sum  of  eight  thousand  five  hundred 
dollars  (in  accordance  with  the  vote  and  action  of  the  coun- 
oil)  were  prepared,  there  being  seventeen  of  the  bonds,  of  five 
hundred  dollars  each,  a  copy  of  which  is  as  follows:  — 

^«No. .  1500. 

"* State  ow  Michigan. 
" '  Village  of  Ashley.  County  of  Gratiot 

*^  ^  The  village  of  Ashley,  in  the  county  of  Oratiot  and  state 
of  Michigan,  hereby  acknowledges  itself  indebted  in  the  sum 
of  five  hundred  dollars,  lawful  money  of  the  United  States  of 
America,  bearing  interest  at  the  rate  of  six  per  cent  per  an- 
num from  the  date  hereof,  payable  annually,  and  said  sum  of 
money  the  said  village  of  Ashley  promises  to  pay  to  the  holder 
thereof  on  the day  of ,  A.  D.  18 — ,  the  interest  afore- 
said to  be  paid  annually,  according  to  the  interest  coupons 
hereto  attached,  and  both  principal  and  interest  payable  at 
the  treasurer's  office  of  the  village  of  Ashley. 

^  *  This  bond  is  issued  in  pursuance  of  the  statutes  of  the 
state  of  Michigan  and  a  resolution  of  the  trustees  of  the  vil- 
lage of  Ashley,  and  was  authorized  by  a  legal  vote  of  the  qual* 
ified  voters  of  said  village,  at  a  meeting  held  November  29, 
A.  D.  1886. 

^' '  In  testimony  whereof,  we,  the  undersigned  officers  of  the 
village,  being  authorized  to  execute  this  obligation  in  its 
behalf,  have  hereunto  set  our   signatures  this  first  day  of 

December,  A.  D.  1888.  "  * ,  President. 

**« ,  Clerk.' 

'^8.  That  in  pursuance  and  by  virtue  of  the  authority 
granted  by  the  common  council  or  board  of  trustees,  the  presi- 
dent and  clerk  proceeded  to  sign  the  full  number  and  amount  of 
said  bonds  (seventeen),  and  they  were  then  by  the  president,  in 
pursuance  of  the  understanding  hereinbefore  mentioned,  sent 

Am.  St.  lntr,.  Vol.  XXX.— 88 

Digitized  by  VjOOQ  IC 


614  PoBTflMouTH  Say.  Bank  «•  Abhlxt.         [Mich. 

to  a  bank  at  Toledo,  Ohio,  and  there  deposited  to  the  order  of 
the  said  president  of  the  Tillage,  his  understanding  being  thai 
the  said  bonds  should  be  turned  over  to  the  said  railroad  com- 
pany, whenever  the  same  was  completed,  to  the  said  village  of 
Ashley. 

^*  7.  That  after  the  bonds  were  so  deposited,  the  president 
of  the  said  railroad  made  efforts  to  negotiate  the  same,  but, 
claiming  that  owing  to  the  cheap  appearance  of  the  bonds,  and 
the  fact  that  they  were  payable  at  the  treasurer's  office  of  the 
village,  his  efforts  were  unsuccessful,  thereupon  he  procured  a 
new  set  of  bonds  to  be  prepared,  and  sent  or  personally  de- 
livered them  to  the  president  of  the  village,  with  a  request 
that  they  be  signed  and  substituted  for  the  first  set;  and  there- 
upon the  president  of  the  village  and  one  O.  B.  Gibson,  who 
was  the  village  clerk  at  the  time  the  first  set  of  bonds  were 
executed,  but  whose  term  of  ofiBce  had  then  expired,  and  who 
had  removed  from  the  village  of  Ashley,  and  whose  successor 
had  been  elected  and  duly  qualified,  executed  the  new  set  of 
bonds,  without  the  direction  or  knowledge  of  the  village  counciL 

"  8.  That  after  the  bonds  were  so  executed,  the  president 
of  the  village  took  them,  and  on  the  following  day,  which  was 
March  28,  1887  (they  having;  been  signed  and  sealed  on  Sun- 
day), left  them  with  the  express  company  in  Ashley,  to  be 
sent  to  the  Toledo  Trust  and  Loan  Company,  of  Toledo,  Ohio, 
there  to  be  held  subject  to  the  order  of  the  village,  it  being 
the  understanding  of  the  village  president  that  the  bonds  were 
to  be  delivered  to  the  railroad  president  upon  the  completion 
of  said  railroad  to  Ashley. 

'^  9.  Said  bonds  were  in  the  possession  of  Robinson,  the 
president  of  the  railroad,  on  March  80,  1887;  but  there  is  no 
evidence  as  to  how  they  came  to  his  possession,  nor  is  there 
any  evidence  showing  what  was  done  with  the  bonds  by  the 
express  company  after  they  were  delivered  to  it  at  Ashley. 

**  10.  That  the  railroad  had  not  been  completed  to  the  vil- 
lage of  Ashley,  aforesaid,  at  the  time  the  said  railroad  presi- 
dent procured  the  second  set  of  bonds. 

**  11.  No  action  was  ever  taken  by  the  village  council  or 
trustees  authorizing  the  execution  of  the  latter  set  of  bonds, 
and  the  same  was  done  by  a  secret  agreement  between  the  said 
Robinson  and  the  president  of  the  village,  acting  as  above 
stated,  and  without  the  knowledge  of  the  village  council. 

*'  12.  At  the  time  the  said  second  set  of  bonds  were  so  exe- 
outed,  the  first  set  of  bonds  were  still  in  existencCi  and  still  in 
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said  bank,  subject  to  the  order  of  the  president  of  the  said 
Tillage;  but  were  deposited  there  for  the  purpose  and  with  the 
intent  heretofore  stated. 

^  18.  After  the  second  set  of  bonds  had  been  signed  and 
had  come  into  Robinson's  hands,  as  above  stated,  the  president 
of  the  Tillage  had  the  bonds  first  issued  returned  to  the  Tillage 
of  Ashley,  and  they  were  taken  by  him  and  one  of  the  trustees, 
and  secretly  burned.  The  bonds  were  procured  and  destroyed 
by  the  president,  as  aboTO  stated,  after  April  1,  1887.  The 
following  are  copies  of  bond  No.  1  and  coupon  No.  1  of  the 
series  upon  which  this  suit  is  brought,  and  the  balance  of  the 
bonds  and  coupons  in  suit  are  in  the  same  words  and  figures 
as  those  here  shown,  excepting  as  to  the  numbers  of  the  same 
and  the  dates  and  times  of  payment:  — 

•**No.l.  $500.00. 

'''The  United  States  ow  America. 

"'State  of  Michigan,  County  of  Oratiot,  Village  of  Ashley^ 

*•  *  Water- works  Bond. 

" '  Know  all  men  by  these  presents,  that  the  village  of  Ash- 
ley, Oratiot  County,  state  of  Michigan,  is  indebted  to  and 
promises  to  pay  to  the  bearer  the  sum  of  five  hundred  dollars,, 
in  lawful  money  of  the  United  States  of  America,  at  the  Wayne- 
County  SaTings  Bank,  in  the  city  of  Detroit,  Michigan,  on  the- 
first  day  of  January,  A.  D.  1892,  with  interest  thereon  at  the 
rate  of  six  per  cent  per  annum,  payable  annually  on  the  first 
day  of  January  of  each  year,  upon  the  presentation  and  de- 
livery of  the  proper  coupon  hereto  annexed,  signed  by  the 
president  and  clerk  of  said  village,  at  said  Wayne  County 
Savings  Bank,  in  the  city  of  Detroit,  for  the  payment  of  which 
sum  and  interest  the  said  village  is  hereby  held  and  firmly 
bound,  and  its  faith  and  credit  are  hereby  pledged. 

''  'This  bond  is  one  of  seventeen  bonds,  amounting  in  the 
aggregate  to  eight  thousand  five  hundred  dollars,  issued  by 
the  village  of  Ashley,  Michigan,  for  the  purpose  of  building 
water-works,  under  authority  conferred  by  the  laws  of  the  state 
of  MichigaOf  and  was  duly  authorized  by  a  majority  of  the 
legal  voters  of  said  Tillage  at  an  election  held  November  29, 
1886.  And  it  Is  hereby  certified  and  recited  that  all  acts, 
conditions,  and  things  required  to  be  done  precedent  to  and 
in  the  issuing  of  said  bonds  have  been  properly  done,  hap- 
pened, and  performed  in  regular  and  due  form  as  required  by 
law. 

" '  In  testimony  whereof,  we,  the  undersigned  oflScers  of  the 

Digitized  by  LjOOQ  IC 


516  POKTBMOUTH  SaV.  BaNK  9.  ASHLET.  [tlBch. 

village  of  Ashlej,  being  duly  authorized  to  execute  this  obli- 
gation on  its  behalf,  have  hereunto  eet  our  Bignaturee,  and 
caused  the  seal  of  said  village  to  be  hereunto  affixed,  this  first 
day  of  Decemberi  1886.    *  *  Wk.  A.  Chittenpbn,  President 

[seal]  •••O.  B.  GiBsoir,  Clerk.' 

*•*  Coupon  No.  1.  $80.00. 

''*  January  1, 1888,  the  village  of  Ashley,  county  of  Gratiot, 
and  state  of  Michigan,  will  pay  to  the  bearer  thirty  dollars  at 
the  Wayne  County  Savings  Bank^in  Detroit,  Michigan,  being 
the  interest  due  that  day  on  bond  No.  1,  issued  December  1, 
1886.  "'Wm.  a.  Chittbndiw,  President 

***0.  B.  Gibson,  Clerk.' 

*^  14  That  the  plaintiff  is  the  bona  fids  owner  and  holder 
of  said  bonds,  having  purchased  the  same  in  the  open  mar^ 
ket,  in  good  faiih^  for  value,  without  notice  of  the  object  and 
purpose  of  their  issue,  or  of  the  acts  of  the  officers  of  the  vil- 
lage, except  as  is  showa  by  the  public  records  of  said  village 
and  the  recitals  on  the  face  of  the  bonds. 

^  15.  That  at  the  time  of  the  commencement  of  this  suit 
there  was  due  and  unpaid  on  said  bonds  the  sum  of  1510, 
with  interest  thereon  at  six  per  cent  per  annum  from  Janu- 
ary 1, 1888. 

^^16.  I  find,  as  conclusions  of  law,  that  the  said  bonds 
were  issued  without  authority  of  law. 

''  16  a.  I  find  that  no  person  or  officer  was  ever  authorized 
to  sign  or  issue  the  bonds  upon  which  this  action  is  based. 

^U6  b.  I  find  that  the  president  of  the  village  had  no  au- 
thority to  deliver  or  in  any  manner  dispose  of  either  the  first 
or  second  set  of  bonds. 

^  17.  I  find  that  the  officers,  at  the  time  they  signed  the 
same,  were  acting  without  the  authority  of  the  village,  and 
without  authority  of  law,  and  that  the  said  bonds  are  abso- 
lutely void,  and  that  the  plaintiff  cannot  recover. 

**  Judgment  for  the  defendant  is  hereby  ordered. 

**S.  B.  Daboll,  Circuit  Judge.'' 

Judgment  was  rendered  upon  said  findings  in  favor  of  de- 
frttdanl  oa  September  2, 1891. 

After  these  findings  were  filed  in  the  cause,  plaintiff's  coun- 
sel requested  the  court  to  find  further,  as  follows:  *'  1.  That 
the  name  of  O.  B.  Gibson  waa  put  upon  the  bonds  in  question 
because  it  was  deemed  necepsary  that  the  names  should  ap- 
pear as  thegr  wec#  on  the  first  set,  and  that  they  should  cor- 
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respond  with  the  officers'  names  as  they  were  at  the  time  the 
first  set  were  made.  2.  Tiiat  at  the  time  the  bonds  in  suit 
were  made,  signed^  and  sealed,  the  said  0.  B.  Oibson  had 
possession  of  the  seal  of  said  village,  and  was  acting  as  clerk 
of  said  village,  at  the  request  of  the  village  officers.^' 

The  plaintiff  also  excepted  specifijsally  to  certain  of  the 
findings  made  as  Jbllows:  "  L  Toao  much  of  the  seventh  find* 
ing  of  the  court  as  finds  that  at  the  time  the  bonds  in  suit 
were  executed  the  successor  of  0.  K  Gibson  had  been  elected 
and  duly  qualified,  and  that  said  bonds  were  executed  with* 
out  the  direction  or  knowledge  of  the  village  council,  as  not 
being  supported  by  the  testimony.  S.  To  ao  much  of  the 
eighth  finding  of  the  court  as  finds  that  the  bonds  in  suit 
were  left  with  the  express  company  in  Ashley,  to  be  sent  to 
the  Toledo  Trust  and  Loan  Company,  as  not  being  supported 
by  the  testimony.  8.  To  the  finding  of  the  court  that  the  said 
bonds  were  issued  without  authority  of  law.  4.  To  the  find- 
ing of  the  court  that  no  person  or  officer  was  ever  authorised 
to  sign  or  issue  the  bonds  on  which  thia  action  is  brought.  5. 
To  the  finding  of  the  court  that  the  president  of  the  village 
had  no  authority  to  deliver  or  in  any  manner  dii^se  of  either 
the  first  or  second  set  of  bonds.  6.  To  the  finding  of  the  court 
that  the  officers,  at  the  time  they  signed  the  same,  were  act- 
ing without  the  authority  of  the  village^  and  without  author- 
ity of  law,  and  that  the  said  bonds  are  absolutely  void." 

The  requests  for  further  findings  and  the  exceptions  to  the 
findings  made  constitute  the  claimed  errors,  which  have  been 
fully  argued  in  this  court 

The  several  exceptions  taken  to  the  refusal  of  the  court  be- 
low to  make  other  and  additional  findings  of  fact  and  law, 
and  the  exceptions  to  the  seventh  and  eighth  findings  made 
by  the  court,  need  not  be  considered,  as  we  think  the  plain- 
tiff's case  must  stand  or  fall  upon  one  question,  and  that  ia, 
whether  the  president  of  the  village  had  authority  to  deliver 
the  bonds  in  controversy,  or  the  right  in  any  manner  to  dis- 
pose of  them. 

The  findings  made  by  the  court  below  are  supported  by  the 
testimony  returned  that  while  the  ostensible  purpose  of  is- 
suing these  bonds  by  the  village  was  to  build  a  system  of 
water-works,  yet  it  was  understood  by  the  people  of  the  village 
and  its  officers  that  the  real  object  was  to  give  the  bonds  as  a 
bonuM  to  the  railroad  company  that  was  then  purposing  to 
build  a  road  from  Muskegon  to  Ashley.  This  was  well  under- 
Digitized  by  LjOOQ  IC 


618  Portsmouth  Sav.  Bank  t;.  Ashley.  [Mich. 

stood  by  the  village  ofBcers  to  be  unlawful,  and  that  bonds  so 
issued  would  be  void  upon  their  £ace.  The  eflTort  was  made 
by  the  people  of  the  village  and  the  officers  in  the  call  for  the 
election  by  which  the  bonds  were  to  be  voted,  and  in  the  pro- 
ceedings by  the  village  trustees,  to  cover  up  the  real  purpose 
for  the  issuing  of  the  bonds,  and  the  records  from  beginning 
to  end  disclose  a  lawful  purpose  for  which  they  were  to  be 
issued,  —  that  is,  the  construction  of  the  water- works,  —  so 
that  parties  purchasing  would  have  no  means  of  ascertaining 
from  the  records  the  real  object  of  the  issue.  These  first 
bonds  recited  that  they  were  made  payable  at  the  treasurer's 
office  of  the  village  of  Ashley,  and  that  they  were  issued  in 
pursuance  of  the  statutes  of  the  state  of  Michigan  and  a  reso- 
lution of  {he  trustees  of  the  village  of  Ashley,  and  were 
authorized  by  the  legal  vote  of  the  qualified  voters  of  said 
village  at  a  meeting  held  November  29, 1886.  The  first  issue 
was  destroyed  by  the  president  of  the  village,  but  by  whose 
authority  does  not  appear.  Mr.  Chittenden  was  president, 
and  in  his  testimony  says  that  the  bonds  were  destroyed  and 
new  ones  issued  for  the  reason  that  the  firdt  set  was  made 
payable  at  the  office  of  the  village  treasurer,  and  they  could 
be  better  disposed  of  if  made  payable  at  a  bank,  and  that  the 
second  issue  was  made  payable  at  the  Wayne  County  Savings 
Bank,  in  the  city  of  Detroit.  The  second  issue  of  the  bonds 
was  signed  by  the  president  and  clerk  of  the  village  some 
time  in  March,  1887,  after  the  term  of  office  of  the  village 
clerk  had  expired,  and  his  successor  had  been  elected.  The 
bonds  were  dated  back  to  the  date  of  the  first  issue,  but  con- 
tained different  recitals  than  the  other  bonds,  both  as  to  place 
of  payment  and  the  fact  that  all  acts  and  things  nececsary 
to  be  done  had  been  done  and  performed  as  required  by  law. 
These  second  bonds,  upon  their  face,  were  regular,  and,  if  the 
jrecitals  were  true,  were  of  valid  issue;  but  there  is  nothing 
iipon  this  second  set  to  show  that  the  president  and  clerk  of 
the  village  ever  had  authority  to  sign  them,  or  to  deliver  any 
^of  them  for  any  purpose  whatever. 

The  village  records  were  put  in  evidence,  from  which  it  ap» 
:pear8  that  a  resolution  was  passed  December  1,  1886,  as  fol- 
lows: — 

"  Resolved,  by  the  common  council  of  the  village  of  Ashley, 
now  in  session,  that  the  president  and  clerk  be  authorized  to 
sign  the  bonds  of  the  village  for  water-works;  said  bonds 
those  voted  for  by  the  councilmen  at  the  meeting  held  Novem- 
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ber  18,  1886,  also  by  the  legal  voters  at  the  special  election 
held  November  29,  1886." 

This  is  the  last  resolution  passed  by  the  council  in  refer- 
ence to  these  bonds;  and  it  nowhere  appears  from  the  records 
of  the  village  that  any  authority  was  ever  conferred  upon  the 
president  and  clerk  to  deliver  the  bonds  to  any  person  or  for 
any  purpose  whatever,  or  to  issue  new  bonds  in  place  of  those 
destroyed.  The  mere  signing  of  the  bonds  did  not  bind  the 
village  to  the  payment  of  them.  They  were  still  incomplete, 
and  remained  in  the  hands  of  the  village,  subject  to  the  direc- 
tion and  control  of  the  council.  The  village  council  was  the 
only  power,  under  the  statutes,  which  had  authority  to  direct 
the  issue  or  delivery  for  the  purposes  for  which^  the  bonds 
were  executed.  No  direction  whatever  was  given  by  it  to  de- 
liver the  bonds,  and  until  authority  was  given  by  the  council, 
the  president  had  no  more  power  to  dispose  of  them  than  a 
stranger  to  the  proceedings;  and  a  disposition  of  them  by  the 
president  would  not  confer  upon  the  holder  any  greater  right 
to  enforce  payment  than  though  they  were  stolen  from  the 
village  treasury.  The  public  can  act  only  through  authorized 
agents,  and  it  is  not  bound  until  all  who  are  required  to  par- 
ticipate in  what  is  to  be  done  have  performed  their  respective 
duties:  Brown  v.  Bon  Homme  Co.,  8.  D.,  July  8, 1890;  46  N.  W. 
Rep.  173. 

In  Burson  v.  Huntington^  21  Mich.  415,  4  Am.  Rep.  497, 
this  court  laid  down  the  doctrine  that  there  can  be  no  such 
thing  as  an  innocent  purchaser  of  negotiable  paper  which 
never  had  an  inception  by  delivery.  It  was  said:  ^*  As  a  gen* 
eral  rule,  a  negotiable  promissory  note,  like  any  other  written 
contract,  has  no  legal  inception  or  valid  existence  as  such 
until  it  has  been  delivered  in  accordance  with  the  purpose 
and  intent  of  the  parties." 

The  supreme  court  of  Wisconsin  followed  the  above  rule  in 
the  case  of  Chipman  v.  Tucker,  88  Wis.  43,  20  Am.  Rep.  1; 
and  it  was  there  said,  citing  from  Chief  Justice  Dixon,  in 
Walker  v.  EheH,  29  Wis.  197,  9  Am.  Rep.  548:  "The  inquiry 
in  such  cases  goes  back  of  all  questions  of  negotiability,  or  of 
the  transfer  of  the  supposed  paper  to  a  purchaser  for  value, 
before  maturity,  and  without  notice.  It  challenges  the  origin 
or  existence  of  the  paper  itself,  and  the  proposition  is  to  show 
that  it  is  not  in  law  or  in  fact  what  it  purports  to  be,  namely, 
the  promissory  note  of  the  supposed  maker.  For  the  purpose 
of  setting  on  foot  or  pursuing  this  inquiry,  it  is  immaterial 
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that  the  supposed  instrument  is  negotiable  in  form,  or  that  it 
may  have  passed  to  the  hands  of  a  bona  fide  holder  for  valao. 
Negotiabilitj,  in  such  caseSi  presupposes  the  existence  of  the 
instrument  as  having  been  made  by  the  party  whose  name  is 
subscribed ;  for  until  it  has  been  so  made,  and  has  such  actual 
legal  ezistencei  it  is  absurd  to  talk  about  a  negotiation,  or 
transfer,  or  bona  fide  holder  of  it,  within  the  meaning  of  the 
law  merchant.'^ 

The  statute  of  this  state  in  reference  to  the  issuing  of  the 
water-works  bonds  vests  that  power  in  the  village  council,  and 
until  that  body  has  met  at  a  legal  meeting,  and  voted  to  issue 
the  bonds,  or  authorized  their  issue,  one  of  the  essential  re* 
quireraents  of  the  statute  has  not  been  complied  with;  and 
these  bonds,  being  issued  without  such  direction,  are  not 
binding  against  the  village.  The  plaintiff,  in  its  purchase  of 
these  bonds,  was  bound  to  take  notice  of  the  statute  and  of 
the  records  of  the  village  of  Ashley  relating  to  the  matter,  and 
had  the  plaintiff  examined  the  records  of  the  council,  it  would 
have  been  advised  that  the  president  and  clerk  of  the  village 
had  no  authority  whatever  to  deliver  the  bonds  to  the  loan 
and  trust  company  at  Toledo,  Ohio,  as  the  extent  of  the  reso- 
lution of  the  council  was  a  direction  to  the  president  and  clerk 
to  sign  the  bonds  which  had  been  voted  at  the  special  election 
held  November  29,  1886. 

The  judgment  of  the  court  below  must  be  affirmed,  with 
costs,  ^^^^^^ 

MtTNIClPAL    CORPORATIOKS  —  BoNDS  —  DsFlNtfBS    AGAINST.  —  Manioipal 

bonds  an  not  negotiable  paper  in  the  hands  of  the  holder  so  as  to  exdnde 
inqairy  into  the  legaiityof  their  issne,  or  to  preolade  defenses  thereto:  Nete^ 
ga$$  V.  New  OrkoM,  42  La.  Ana.  163;  21  An.  St.  Kep.  868.  There  can  be 
no  bona  fide  holding  of  municipal  bonds  issued  without  authotity:  Sutro  v, 
PeUU,  740al.  332;  5  Am.  St.  Rep.  442;  Steinee  y.  FrankUn  County,  48  Mo.  167; 
S  Am.  Rep.  87.  County  railroad-aid  bonds,  though  negotiable  instruments, 
an  not  binduig  upon  the  eoanty,  wliea  there  is  no  authority  of  law  for  their 
iMuanoe:  Clapp  ▼•  Cedca-  CouiOy,  6  Iowa,  16;  68  Am.  Deo.  678,  and  note.  See 
Dt  Vou  ▼.  Richmond,  18  Gratt  338;  98  Am.  Deo.  646,  aud  extended  not^ 
in  which  this  subject  is  fully  discnasedp  Where  railroad-aid  bonds  have 
been  issued  and  certified  under  apparent  authority,  they  are  valid  in  the 
hands  of  an  innoeent  puroAiBSer  for  yalue,  notwithstanding  the  fact  that 
there  was  a  deleot  ia  their  isne:  Jforih  t.  PleOU  Cbu,  20  Neb.  447;  26  Am. 
St.  Rep.  896,  and  note.  Purchasers  of  municipal  bonds  have  a  right  to  rely 
upon  the  facts  asserted  or  appearing  on  the  face  of  the  bonds,  made  by  any 
person  or  body  authorized  by  law  to  pass  upon  and  determine  such  facts: 
Oibb9  ▼.  School  DMirirt,  86  Mich.  834;  26  Am.  8t.  Rep.  295,  and  note.  See 
Uso  note  to  MuUhhuon  etc,  B,  JL  Oe,  r.  Board  qfOommVs^  atUe,  p.  300. 
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Nbsbitt  v.  City  of  Gbbbntills. 

Jjn  MiaiBBirri,  9.) 

ICuvnnFAii  C0RFOBAT10M8  —  Dmrsi  ov  Gabs  ovn  Snnn  IxtonD 
UPON.  — Ordinary  oare  over  its  atiettt  11  th«  hwmqm  of  ditigBOM  im- 
poted  npoa  a  ■mnioipal  oorpocation.  It  k  not  mi  inmmr  agunsi  injnrj 
to  persoDS  using  its  streets. 

Dbrotb  nr  Strbbt  Obctbuotiov— MuNiciPALirr  BoinvDToTAKvNoTiOB 
OF  SuoH  AS  Oadikaiit  Cabi  will  DnooTBB.  —  Where  «a  obstmctioD 
in  a  street  is  created  hj  a  city  itself  or  is  pernatted  to  be  eteeted  by 
another,  the  city  most  take  notice  of  snob  defeets  ia  the  obstroolioB  as 
ordinary  care  will  diicoTer. 

0ritnT,  Structdbb  tn,  must  bb  Madb  abb  Kbpt  Rbabonablt  Bar.  — 
▲  stroctnre  in  a  pnblio  street  mnst  be  erected  in  snob  a  manner  and 
with  snob  materials  as  to  be  reasoaably  safe»  and  most  be  kept  ia  a  safe 
oonditioB.  It  is  as  much  the  dnty  of  the  ei^  to  make  proper  lepaifs 
from  time  to  time  as  to  make  the  structure  safe  originally. 

MuBioiPALrnr  Chabobablb  with  Common  Knowlbdob,  Samb  ab  Natcbal 
Pbbson:  —  A  municipal  corporation  is  Uable  for  injnry  resulting  from 
'  Its  defective  straotares,  when,  by  reasonable  diligenoe,  ft  might  hare 
acquired  knowledge  of  ttie  defect.  The  oommoo  knowledge  of  mankind 
as  to  the  action  of  the  elements,  and  the  like»  is  to  be  attr&ated  to  ma* 
nicipalities,  just  as  to  natural  persons. 

pBBBHFi'ORr  iNSTRUcTnoir  FOB  Dbtbndant  Imfbopbb  whbn. — In  an  ao- 
tion  to  reooTST  damages  for  alleged  negligence,  where  the  defendant's 
freedom  from  cnlpability  is  not  so  manifestly  clear  as  to  leare  no  room 
for  differences  of  opinion  among  reasonable  men,  the  qneetioi  ef  negli- 
gence ought  to  be  left  to  the  Jury,  and  it  is  error  to  instrnol  peremptorily 
for  the  defendant. 

Cckhtributobt  Nbgligbnob  QuBfrnoB  fob  Jubt  whric.— When  con- 
tributory  negUgenoe  is  relied  on  as  a  defense^  unless  evideaoe  thereof  is 
io  plsin  and  convincing  as  to  leave  no  doubt  in  the  miads  ol  reaionable 
men,  it  is  error  for  the  court  to  peremptorily  instruct  for  the  defendantb 
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Action  hy  the  plaintiff  against  the  defendant  to  recover 
damages  for  alleged  negligence  resulting  in  the  death  of  plain- 
tiff's husband.  The  trial  court  gave  a  peremptory  instruction 
for  the  defendant,  and  the  plaintiff  appealed.  Other  facti 
are  stated  in  the  opinion. 

Jayne  and  Watsonf  for  the  appellant. 

Terger  and  Percy^  for  the  appellee. 

Woods,  J.  There  is  much  evidence  in  the  record  tending  to 
show  that  the  highway  at  the  point  where  plaintiff's  deceased 
husband  received  his  injuries  was  a  public  street  in  Greenville, 
and  we  have  no  reason  to  suppose  that  the  peremptory  in- 
struction of  the  court  below  had  any  relation  to  this  phase  of 
the  case. 

Let  us  examine  briefly  the  evidence  which  was  offered  for 
the  purpose  of  showing  negligence  in  the  municipality  in  per- 
mitting an  obstruction  for  a  long  while  in  the  public  street, — 
an  obstruction,  as  it  now  appears,  which  was  dangerous  to 
persons  passing  along  or  using  such  street. 

The  obstruction  was  erected  by  one  Pace  about  two  years 
before  the  injury  complained  of  occurred.  Whether  erected 
by  the  permission  of  the  municipality  does  not  appear  from 
the  record;  but  this  is  not  important,  since  the  city's  liability 
for  its  continuance  is  clear.  There  is  no  dispute  as  to  the 
knowledge  of  the  city  of  the  existence  of  the  structure  in  the 
street.  The  structure  was  a  tank,  holding  seventy  or  eighty 
barrels  of  water,  placed  on  a  framework,  which  was  itself 
placed  on  posts  from  four  to  six  feet  high  above  the  surface 
of  the  street  The  water  which  was  stored  in  this  tank  was 
used  for  street-sprinkling  purposes  and  for  consumption  by 
citizens.  It  was  immediately  in  the  street,  and  very  near  the 
base  of  a  levee  which  had  been  erected  across  the  west  end  of 
the  street  by  the  board  of  levee  commissioners.  To  this  tank 
directly  persons  using  the  river  water  were  accustomed  to 
come  for  their  supplies,  and  to  it  the  street-sprinkler  came 
direotly  also.  Within  about  seventy  feet  of  the  tank  there 
were  two  coal-yards,  and  all  the  business  of  these  yards  was 
conducted  near  it.  Now  and  then  small  steamboats  landed 
at  the  foot  of  this  street,  and  fishing-vessels  sometimes  tied 
op  at  its  foot  also;  and  persons  from  such  boats  and  vessels 
passed  up  the  street  in  question,  and  by  this  tank,  from  the 
river.  Persons  on  foot  occasionally  used  this  particular  por- 
tion of  the  street  to  reach  the  levee. 
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This  tank,  thus  built  and  thus  situated  and  thus  used,  sud- 
denly fell  one  day  in  August,  1890,  and  in  its  fall  the  husband 
of  appellant  —  who  at  the  moment  was  under  it  —  received- 
injuries  which  resulted  in  his  death.  The  immediate  cause 
of  the  fall  of  the  tank  was  found  to  be  the  breaking  in  two  of 
one  of  the  timbers  constituting  the  framework  upon  which 
the  tank  sat  This  broken  piece  of  timber  was  found  to  have 
been  unbound, — '^  water-sobbed/'  as  the  witness  who  testified 
to  this  fact  characterized  it.  The  same  witness  had,  not  a 
great  while  before,  discovered  the  *^ water-sobbed"  and  unsafe 
condition  of  this  piece  of  timber. 

We  agree  with  counsel  for  appellee  that  ordinary  care  over 
its  streets  is  the  measure  of  diligence  imposed  upon  munici- 
pal corporations,  and  that  they  are  not  insurers  against  injury 
to  persons  using  the  public  streets. 

We  do  not  dissent  from  the  elementary  principle  that  be- 
fore the  municipality  can  be  held  liable  for  injuries  resulting 
from  nuisances  or  defects  in  its  streets,  it  must  have  knowl- 
edge of  the  nuisance  or  the  defect,  and  its  danger.  Notice 
there  must  be,  to  charge  the  municipality,  but  this  notice  may 
be  actual,  or  constructive,  or  implied. 

Where  the  obstruction  is  created  by  the  city  itself,  or  where 
it  i>ermits  an  obstruction  erected  by  another  in  its  streets,  it 
must  take  notice  of  such  defects  in  the  obstruction  as  ordinary 
care  will  discover.  The  structure  in  a  street,  to  every  part  of 
which  the  entire'  public  has  the  right  of  free  access,  must  be 
erected  in  such  manner  and  from  such  materials  as  to  be 
reasonably  safe,  and  it  must  be  kept  in  this  safe  condition. 
Proper  repairs,  from  time  to  time,  are  as  much  the  duty  of 
the  city  as  a  safe  structure  originally. 

Inseparably  connected  with  this  statement  is  another,  viz., 
that  a  municipality  is  liable  for  injury  resulting  from  its  de- 
fective structures,  where,  by  reasonable  diligence,  it  might 
have  acquired  knowledge  of  such  defect.  The  common 
knowledge  of  mankind  is  chargeable  to  a  municipality  also. 
The  knowledge  of  the  action  of  the  elements  on  structures  of 
wood,  and  of  the  liability  of  timber  to  decay  under  certain  con- 
ditions, is  to  be  attributed  to  municipalities,  just  as  to  natural 
persons.  The  duty  of  the  municipality  to  exercise  ordinary 
care  to  detect  such  natural  decay,  and  to  guard  against  injuries 
therefrom,  follows  necessarily.  Recurring  now  to  the  facts 
put  in  evidence  to  show  the  appellee's  negligence  and  conse- 
quent liability,  we  are  of  the  opinion  that  the  city's  freedom 
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from  culpability  was  not  so  manifestly  clear  as  to  Iea?e  no 
room  for  differences  of  opinion  among  reasonable  men^  and 
therefore  that  the  question  of  appellee's  negligence  should 
have  been  submitted  to  the  jury. 

Was  the  deceased  free  from  contributory  negligeDoe?  Was 
he  guilty  of  such  misuse  of  the  street  at  the  time  he  was  in- 
jured as  to  absolve  the  municipality  from  liability  in  any 
event?  The  deceased  was  engaged  in  preparing  in  this  open 
street  the  timbers  necessary  to  the  erection  of  a  dump  just 
beyond  the  levee,  in  the  river,  under  a  contract  with  the  city. 
He  had  been  engaged  in  that  work,  with  the  laborers  emidoyed 
by  him,  for  two  weeks  or  more.  We  take  it  to  be  true  that 
the  city  had  the  same  right  to  occupy  such  part  of  the  street 
in  the  prosecution  of  this  public  work  as  might  be  convenient 
and  necessary,  in  the  same  manner  and  to  the  same  extent 
that  an  abutting  lot-owner  may  be  permitted  to  employ  a  part 
of  the  street  in  the  erection  of  a  building  upon  his  lot.  Pre- 
sumably, too,  the  deceased  was  using  the  street  with  the 
knowledge  and  under  the  permiesion  of  the  munieipality. 
While  thus  lawfully  engaged  in  the  street,  the  deceased,  as 
an  incident  to  his  work,  had  occasion  to  sharpen  a  saw;  and 
in  order  to  do  this  piece  of  work,  incident  to  the  main  enter- 
prise, he  placed  himself  lor  a  few  minutes  under  this  tank,  in 
a  part  of  the  public  street,  thwe  being  no  apparent  danger 
from  the  structure,  and  while  so  situated  was  fetally  injured 
by  the  fall  of  the  tank.  Suppose  he  had  stood  outside  the 
edge  of  the  tank  while  engaged  in  hia  incidental  work  of  saw- 
sharpening;  suppose  he  had  been  simply  standing  near  it, 
supervising  the  work  of  his  hands,  and  the  injury  had  occurred, 
—  would  he  have  been  so  clearly  guilty  of  contributory  negli- 
gence, or  such  misuser  of  the  street,  as  to  leave  no  room  for 
difference  of  opinion  as  to  his  culpability?  On  all  the  facts 
in  the  case  before  us,  can  it  be  afibmed  that  only  one  eondtt- 
sion  can  be  drawn  by  reasonable  men?  Would  all  reasonable 
men  certainly  draw  the  same  inference  of  contributory  negli- 
gence from  all  tbe  evidence  in  the  case?  Was  there  nothing 
material,  of  fiekct  or  inference,  as  to  which  reasonable  men 
might  not  honestly  differ? 

We  intimate  no  opinion  as  to  the  negligence  d  deceased, 
but  we  are  of  the  opinion  that  the  question  should  have  been 
submitted  to  the  jury. 

Reversed  and  remanded. 
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MumOTFAX.  Ck>BP0RATI0N8— LlABTLirr  TOB  UnSAFI  C0NDITI05  OT  STRUTS. 

— >Mvnioipal  oorpontion  owm  duty  to  thoM  who  nio  iti  streets  to  ezsrciio 
OTdiouy  oiro  to  mmks  them  safb  for  passsgo:  Andermm  t.  Bast,  1>7  Ind.  126; 
10  Am,  St.  Rep.  36;  bat  is  not  a  guarantor  or  insurer  against  accidents:  Gow- 
port  T.  Mvatu,  112  Ind.  133;  2  Am.  St.  Rep.  164;  Shelley  r.  Austin,  74  Tex. 
608.  It  must  keep  its  streets  io  reasonably  safe  condition:  Alexander  ▼.  Big 
R'lpkU,  76  Mich.  282;  Champait/n  t.  Jones,  132  HI.  304;  Marseilles  r.  How 
land,  124  IlL  647;  that  is,  in  such  condition  that  tboee  who  are  nsing  them 
properly,  and  are  not  so  deficient  in  reasonable  prudence  and  ordinary  oare 
as  to  bring  injury  upon  themselves,  can  do  so  withoat  peril:  Knigktsiown  t. 
Musgrove,  116  Ind.  121;  9  Am.  St.  Rep.  827.  The  duty  of  a  muoicipality 
is  measured  by  oireunutanoes;  it  requires  much  greater  attention  to  the  con- 
dition of  a  tiironged  thoroughfare  in  a  populous  city  Aan  to  that  of  an  ordi- 
nary highway  running  through  a  sparsdy  settled  distriot,  and  not  along  what 
might  be  regarded  as  a  dangerous  piece  of  oountry:  Olasier  t.  Htbron,  131 
N.  Y.  447.  Compare  WhitJUld  v.  Meridian,  66  Miss.  670;  14  Am.  St.  Rep. 
696.  As  to  the  liability  of  city  or  town  for  neglect  to  repair  streets,  see, 
generally,  notes  to  Browning  ▼.  Springfield,  63  Am.  Dec  360-367;  Wtinenberg 
▼.  Appleton,  7  Am.  Rep.  43,  44. 

MvHioxPAK  OoRPORATTOKS. — KoTiOB  OF  Drvigts  Of  Stbevts:  See  notes 
to  Montauma  t.  Wilson,  14  Am.  St.  Rep.  162;  WhUfield  ▼.  Meridian,  14  Am. 
St  Rep.  689;  PeUengill  T.  Toniers,  16  Am.  81  Rep.  446;  Weiseaberg  t.  Ap^ 
pkUm,  7  Am.  Rep.  43.  The  general  rule  is,  that  a  city  which  exercises  due 
eare  in  the  raaintenanoe  of  its  streets  is  not  liable  for  injuries  caused  by  de- 
fects therein,  unless  it  has  either  actoal  notice  of  such  defects,  or  the  con- 
structiTe  notioe  which  the  law  imputea  to  it  after  the  lapse  of  a  period  within 
which  knowledge  of  the  defects  might,  by  the  exercise  of  ordinary  diligence, 
have  been  obtained:  Denver  y.  Dean,  10  OoL  876;  3  Am.  St.  Rep.  694;  Tur* 
mer  ▼.  Keuimrgh,  109  N.  Y.  801;  4  Am.  St.  Ropw  463;  Kansas  City  ▼.  Brad- 
Jbmry,  45  Kan.  88l^  23  Am.  St.  Rep.  731;  Bradford  t.  Mayor  c/AnnisUm,  92 
. AlA.  349;  26  Am.  Sk  Rep.  60;  Roehrfort  ▼.  AtOAonmifk,  154  Mass.  140;  26  Am. 
St.  Rep.  221;  Montevunav.  WUmm,  82 Qa.  206;  14  Am.  St  Rep.  150;  WliiU 
ney  ▼.  Lowell,  161  Mass.  212.  The  circumstances  of  each  case  must  determine 
whether  eonstructiye  notice  is  to  be  attributed  to  the  city:  Whitfield  t.  Meri- 
dkm,  66  Min.  670;  14  Am.  St.  Rep.  696;  AusOn  t.  JBH,  72  Tex.  391.  To  re- 
fuse  to  charge  the  jury  that  the  city  will  not  be  liable  for  injuries  oansed  by 
defects,  unless  there  is  evidence  showing  that  it  had  notioe  of  such  defects,  is 
ground  for  reversal:  OcUveston  t.  Smith,  80  Tex.  69.  The  notice  received  must 
be  notioe  of  the  partioular  defeot,  and  not  merely  of  a  general  defective  con- 
dition of  the  street  or  sidewalki  Dundas  t.  Lansing,  76  Mich.  499;  13  Am. 
St  Rep.  457.  To  make  knowledge  of  a  general  defect  equivalent  to  notice  of 
the  particular  one,  they  must  at  least  be  of  the  same  general  character,  or  the 
latter  a  usual  conoomitant  of  the  former:  Shelby  v.  Olagett,  46  Ohio  St  549. 
Where  injuries  are  caused  by  a  defective  sidewalk,  it  is  immaterial  by  whom 
or  by  what  authority  it  was  placed  in  poeitioa.  If  the  city  authorities  have 
notiee  of  a  defeot  therein,  or  it  has  been  Imilt  so  long  that  knowledge  is  pre- 
sumed, the  city  is  as  liable  as  though  the  sidewalk  had  been  built  by  its  ex« 
press  authority:  Village  qfPonea  ▼.  Oraiqford,  23  Keb.  662;  8  Am.  St  Rop. 
144.  The  exeroise  of  that  ordinary  care  which  Is  required  involves  the  an- 
ticipation of  defects  that  are  the  natural  ftud  legitimate  result  of  use  or 
elinatio  inflneaoes,  or  where  the  oerpoimtioo  had  maana  of  knowledge  for  a 
sufficient  time  to  hava  samediad  the  dafeali  Demser  v.  i>iaNp  10  CoL  376;  8 
Am.  St  Rep.  694. 
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CONTRIDUTORT  NlOLIOXNOBi  WHXN  A  QaxSTION  fOB  THB  JURT.  —  A  OOarl 

cannot  lay.  as  a  matter  of  law,  that  it  appears  from  the  aHegationa  of  the 
eomplaint  .that  the  plaintiif  was  gnilty  of  oontribntory  negligenoep  mileea 
thoee  allegation!  eo  olearly  show  that  faot  that  there  ooald  be  no  reasonable 
ground  for  different  minds  arriving  at  diflferent  oonclnaions  upon  the  questba: 
Roiseth  T.  Smithf  88  Minn.  14;  8  Am.  8t  Rep.  637.  In  other  words,  if  there 
may  possibly  be  a  difference  of  opinion  as  to  the  conclusion  to  be  drawn,  the 
plaintiff  ie  entitled  to  go  to  the  jury:  MymUng  r.  Detroit  0tc  B,  B.  Co.,  64 
Mich.  93;  8  Am.  8t  Rep.  804;  Nugeat  r.  Boston  etc  B.  B.  Co.,  80  Me.  62;  6 
Am.  St.  Rep.  151;  W^ter  t.  Katuas  Ca$  CabU  B'y  Co.,  100  Mo.  194;  18  Am. 
St.  Rep.  641;  Adams  ▼.  Inm  Oiifi  Co..  78  Mich.  271;  18  Am.  St.  Rep.  441; 
Boux  T.  BlodgeU  tic  Lumber  Co.,  85  Mich.  619;  24  Am.  St  Rep.  102;  Boddp 
▼.  MUaomri  PadJU  Bp  Co..  104  Mo.  234;  24  Am.  St.  Rep.  838;  Matlttm  r. 
Cedar  Bapidi,  do  low^  459;  20  Am.  St.  Rep.  486, 


JuLiBNNB  t;.  Mayor  and  Aldbrmbn  of  Jaokson. 

[e01CXB8IS8IPn,Sl] 

Dooa  RuMNiNO  AT  Labob,  Ciit  Obdibaitob  mat  Authorub  Killiho  or, 
WITHOUT  NonoB.  —  A  manicipal  oorporatioa  may,  in  the  eateroiae  of 
the  police  power,  provide  by  ordinance  that  unmnnled  dcgi  running  at 
large  shall  be  killed.  Such  ordinance  does  not  yiolate  the  oonstitntional 
rights  of  the  owners^  although  their  property  k  destroyed  withoat  no* 
tice  to  them. 

**  RuNMiNO  AT  Labob,"*  Mbavinq  ov.  —  A  dog  found  in  a  street  of  a  eity, 
unmuzzled,  and  unaccompanied  by  its  owner,  is  deemed  to  be  ''  running 
at  large,"  within  the  meaning  of  a  city  ordinance  authoring  the  killing 
of  dogs  so  found,  and  may  be  lawfully  killed  by  a  police-officer,  although 
it  has  Just  escaped  from  confinement^  and  the  owner  ia  in  puioit  of  il 

Action  brought  in  a  justice's  court  to  recover  the  value  of 
a  dog,  which  was  alleged  to  have  been  unlawfully  killed  by  a 
police-officer  of  the  defendant.  The  city  charter  conferred 
the  power  to  provide  for  the  confinement  and  destruction  of 
dogs  when  necessary,  and  a  city  ordinance  provided  that  be- 
tween certain  dates  mentioned  all  dogs  running  at  large  with- 
out  a  muzzle  and  tag  should  be  destroyed  by  any  policeman 
of  the  city.  The  dog,  which  was  a  valuable  animal,  highly 
bred,  thoroughly  trained,  and  entirely  harmless,  was  killed  by 
the  officer  while  running  on  the  street,  unaccompanied,  and 
without  a  muzzle  or  tag.  The  owner  had  kept  the  animal 
upon  his  premises  securely  tied,  but  on  the  morning  on  which 
it  was  killed,  the  animal  broke  its  collar,  and,  without  the 
knowledge  of  the  owner  or  his  family,  leaped  over  the  fence 
and  wandered  down  the  street.  About  ten  minutes  after  the 
dog's  escape,  the  owner's  wife  discovered  that  it  had  gone,  and 
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started  in  pursuit,  intending  to  bring  it  back  to  the  yard,  and 
was  only  about  one  hundred  yards  away  when  the  dog  was 
shot  It  was  admitted  that  the  officer,  in  killing  the  dog,  acted 
under  a  sense  of  his  official  duty.  The  plaintiff  recovered 
judgment  in  the  justice's  court,  but  on  appeal  to  the  circuit 
court,  judgment  was  rendered  for  the  defendant,  and  the 
plaintiff  appealed. 

Frank  JohnsUm^  for  the  appellant. 

J.  B.  Harris^  for  the  appellee. 

CoopKB,  J.  Though  the  plaintiff's  dog  was  not  permitted 
to  be  at  large  knowingly,  but  escaped  from  his  close,  and  was 
soon  thereafter  followed  by  the  plaintiff's  wife  for  the  purpose 
of  returning  him  to  confinement,  he  was  nevertheless  ^  run- 
ning at  large  ^  within  the  meaning  of  the  ordinance  of  the 
city,  and  was  lawfully  killed  by  the  city  marshaL 

It  may  be  conceded  that  the  plaintiff  had  a  property  right 
in  the  animal,  and  might  have  recovered  his  value  as  against 
one  unlawfully  killing  him.  But,  of  all  property,  dogs  are 
more  peculiarly  the  subjects  of  police  regulations  than  any 
other  class.  They  are  very  generally  kept  and  considered 
of  value  because  of  their  tendency  to  revert  to  their  savage 
state,  and  to  attack  as  an  enemy  any  stranger  who  may  ap 
proach  them;  and  it  is  because  of  the  danger  to  the  public 
arising  from  these  instincts  that  they  are  so  often  and  so  gen- 
erally subjected  to  police  regulations,  especially  in  cities  and 
towns. 

It  is  held  with  great  unanimity  by  the  courts  that  regula- 
tions of  the  most  stringent  character,  and  the  most  summary 
proceedings  for  the  destruction  of  these  animals  kept  con- 
trary to  such  regulations,  are  entirely  within  legislative  power, 
and  free  from  constitutional  objection,  though  the  property  of 
the  owner  is  destroyed  without  notice  or  hearing  in  the  execu- 
tion of  the  law. 

In  Massachusetts,  it  has  been  held  that  a  dog,  not  licensed 
and  collared  according  to  the  provisions  of  law,  may  be  shot 
within  the  owner's  close  by  the  officer:  Blair  yf.  Forehand^  100 
Mass.  136;  97  Am.  Dec.  82;  1  Am.  Rep.  94. 

So  in  New  Hampshire,  under  a  statute  providing  that  '*  no 
person  shall  be  liable  by  law  for  killing  any  dog  which  shall 
be  found  not  having  around  his  neck  a  collar  of  brass,  tin,  or 
leather,  with  the  name  of  the  owner  or  owners  engraved 
thereon,"  it  was  held  that  a  private  person  might  lawfully 
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kill  a  dog  haying  on  a  collar  on  ivhich  was  engraved  the  ini- 
tials of  the  owner's  name,  even  though  he  knew  who  was  the 
owner,  the  conrt  saying:  "  Actual  notice  of  the  ownership  of 
the  dog  will  not  supersede  the  necessity  of  a  compliance  with 
the  statute.  Its  provisions  are  direct  and  positive,  and  the 
consequence  of  a  neglect  of  the  statutory  requirements  are 
explicitly  stated." 

Replying  also  to  the  argument  that  the  act  conflicted  with 
the  constitution,  in  that  it  was  a  taking  of  private  property 
for  public  uses,  or  deprived  the  owners  of  their  property  in 
dogs,  the  court  said  the  act  had  no  such  effect,  but  *'  merely 
regulated  the  use  and  keeping  of  such  property  in  a  manner 
that  seemed  to  the  legislature  reasonable  and  expedient.  It 
ii  a  mere  police  regulation,  such  as  we  think  the  legislature 
might  constitutionally  establish  ":  Morey  v.  Braum^  42  N.  H. 
878.  See  also  Tiedeman  on  Police  Power,  sees.  141  ei  seq.; 
Cooley's  Constitutional  LimitationSy  741. 

The  judgment  is  affirmed. 

Animals— Taxation  akd  Rxoulatior  or  Dogs.  — Statatet  aad  ordi^ 
Minoea  regulatiiig,  reatrioting,  or  prohibiting  the  ranaiog  of  dogs  al  large  in 
eitiM,  and  anihoriziog  tho  snmmary  killing  of  dogs  so  running  at  laxge^  and 
diriding  them  into  classes,  with  different  fees  for  registration,  are  constita* 
tional:  Staie  ▼.  CUt/  qf  Topeha,  36  Kan.  76;  69  Am.  Rep.  529,  A  city  ordi- 
nance  may  anthoi-ixe  impounding  of  animals  running  at  large  in  the  streeti^ 
and  sale  of  them  for  expenses,  without  judicial  proceedings:  WUeox  ▼.  ffeminff, 
63  Wis.  H4;  46  Am.  Rep.  626;  Fwi  8nM  r.  Dadaon,  46  Ark.  296;  66  An. 
Rep.  689.  But  an  ordinance  requiring  owner  to  obtain  license  for  keeping 
dogs,  and  subjecting  him  to  arrest^  fine,  and  imprisonment  for  not  procuring 
such  license^  is  invalids  Wa$hbngUm  OU^  ▼•  MeigM^  1  MoAr.  63|  29  Am.  Repw 
67& 


Alabama  and  Yioesbubg  1S!y  Go.  v.  Bbook& 

[eO  KlSSISBIPPI,  U8L] 

DdMuaaiB,  OyiBBiTiiiiro  ov,  hot  Retebbiblv  Bbbob  whiv.  —The  oreiw 
ruling  of  a  demurrer  to  a  plea  cannot  be  reversible  error,  where  the  de- 
fenses set  up  are  snbstantially  availed  of  under  other  pleas. 

Ldsl— Railroad  CJohfaitt  Leabu  fob  m  SvpsBnfTBMDBirr'i  Aor  n 
Wbittno  whbv.  — a  railroad  company  is  liable  for  a  libdou  letter 
written  by  its  superintendent  in  answer  to  a  claim  for  damages  pre- 
sented to  the  oompany,  where  the  writing  of  such  letter  is  within  the 
scope  of  his  authority. 

MoRTB  lOB  Makino  LiBBLomi  Statbhxwt  QuwnoH  fOB  JoBT.— In  an 
«f  libel  for  writing  %  letter  eantMBiqg  libelow  ststiemwi te,  the 
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qtMstioa  whothar  the  writar  iMliawd  the  tnitb  of  the  stutemmiti  Is  lor  tlM 
jurji,  aad  hia  aaaertioa  la  Bot  aonolasive  of  what  the  motive  waa. 

LiBBL  —  QUALIFISD  PRIVILSOV  OF  PaRSOV  ApFLIBD  TO  VOB  InVOBHATIOV. 

~  A  penon  to  whom  appficariiion  la  nuid^  lor  mfbmuitkQ  maj,  withia 
tfteliimtatberaof,  writetorapaakwdrdaiwfaiik^  widavabiiaroirounatenaaa^ 
wonld  anbja€t>  bhn  to  a  ami  for  lil)el  or.  alaoda^  hmt 'the.  acofo  of  Uia  d»> 
faui»tory  matter  muat  not  axoeed  the  asiganoy  af  the  occaaion..  And  ha 
cannofc  take  license  from  the  oocaaion  to  gratify  hia  malice,  or  Uf  atateaa 
facta  libeloos  matter  which  Im  dooa  oott  baKeve  to  br  tmo. 
ii^AucB,  BovBfeir  ov  PtHiof  99,  ov  ftaiiinri^.  whsh  OoaoniMaiiiov  Pmrm 
KOOKD.  --» Inan  adbiao  far  U1iai.if  tile  ootiMiiuiiaatm  waa  pruKlaged,  the 
b«rda»  of  provioQi  mmlica  ia  opaa  the  plaiotifl^.  who  moat,  offer  aoma  evi* 
deace  of  ita  exiataoce  beyond  the  orere  falaity  of  the  oharge. 

KiBBL,   P^TBLIGATIOI^    07,   COMPLVIB  WHOT.  —  WfaOlV  a  poraoil,    to  whom  B 

elKin  b'praaenrled  hf  atcoraay^lki  Uahalf  dl  tilalr  lAmki,  in  roplyiiig,  as- 
ooadb  l^ia  prvribg*  liy  aandUng  io/tbai  atfararqpa  m  Vatlar  aaahMWiBg  do- 
laiBotovy  atatemeota-  ooaoanuag  tha  dumtr  tba  fabUoBtioa  i*  oomplato 
whan  the  libelooa  letter  ia  raoaived  and  read  by  the  Bttorvaya* 

Ajcvwb  ot  fifandor  l>aa»d  «i  an  allego^.  lUielowi  lalter  writ- 
tm  to  the  pfauBtiffi  fay  tha  dofvodrat'si  sopariMtondenl.  The 
pkniitiff*  was  a  pasietr^er  on.  the  defimdaat's  raad^  and  his 
mVnm  wa»  lest  or  Bublaid  tk  Vkksbarg;.  Ha  mada  act  a 
claim  againat  die  coinpaxiy  far  the  loas^  o£  iikef  aaliaei  and  its 
faoatcota,  Trliick  lie  plaoad  ia  tiie  handflh  oC  Ua  aiUaraaji«»  Dab- 
ne  J  aad  MeCabe^  to  eolkd  t^  imivnmnf^  to  tbraa  hiscfaeekr  The 
aiternaya^  wvoie  m  letter  tx»  tha  ooaqnnvTv  mhichi  waa  reonred 
by  Ma  safKKfiateDdent  at  ViakBlnirg^  denaading.  payment  of 
liito  ciaini,  and  ia  reply  Becti^d)  tha  &U»wio|p  liMer,  upon 
which  this  action  is  based:  — 

''  Messrs.  Dabney  4b  iToGABie^  Citf. 

**  Oenilemen,  —  I  have^youcs  of  thelSth  iatt.,  inolosing  v^ry 
modest  claim  for  only  $1,155,  on  account  of  the  alleged  loss  of 
J.  S.  O.  Brooks's  valise; 

*'  I  have  inTestrgat^  thiis  matter  tliorotigUly;  and  find  thai 
.this  cTafoi  is  based  simpfy  on  Mr.  Brooks  holding  one  of  our 
checks.  This  vaTise,  together  with  his  trunk,  arrived  at 
Vicksburg  •'O.  K.*  and  he  simply  walked  off  with  the  valise 
without  giving  the  baggage-master  an'  opportunity  to  take  the 
check  up,  and  the  next  day  sent  down  the  check,  together 
with  one  for  his  trunk,  and  requested  that  we  deliver  this 
baggage.  As  the  matter  stands,  I  think  that  if  Mr.  Brooks 
sees  fit  to  press  his  suit  we  will  have  to  take  some  action  in 
regard  to  his  taking  this  property  away  while  it  was  in  pos- 
session g€  the  railroad  company  without  giving  up  his  check. 
••Yours  truly,  W.  W.  Bond,  Supt." 

km.  ar.  Rbp.,  Vol  XXX.— tt 
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At  the  trial,  plaintiff's  evidence  showed  that  he  had  not 
taken  the  valise  as  charged  in  the  letter  of  Bond.  The  evi- 
dence also  tended  to  show  that  all  the  knowledge  of  the  mat* 
ter  which  Bond  possessed  at  the  time  he  wrote  the  letter  wa» 
derived  from  letters  received  from  the  claim  agent  and 
baggnge  agent  of  the  defendant,  neither  of  whom  knew  how 
the  valise  was  lost.  Bond  was  examined  as  a  witness  for  th» 
defendant,  and  testified  that  he  did  not  know  the  plaintiff,  and 
that  he  had  no  malice  or  ill  feeling  against  him,'and  that  h» 
sent  the  letter  to  the  attorneys  in  good  faith,  and  with  no  in- 
tent to  defame.  There  was  no  evidence  of  malice  outside  of 
the  statement  contained  in  the  letter.  The  plaintiff  sustained 
no  pecuniary  damages  by  the  writing  of  the  letter.  There  was 
evidence  tending  to  show  that  it  was  within  the  scope  of  the  du- 
ties of  Bond,  as  superintendent,  to  investigate  the  alleged  loss  of 
the  valise,  and  to  write  the  letter  complained  of;  but  there 
was  also  evidence  to  the  contrary,  and  rules  and  regulations 
promulgated  by  the  general  manager  of  the  defendant  were 
introduced,  showing  that  claims  for  lost  baggage  should  be 
referred  to  the  general  baggage- master.  A  motion  to  exclude 
the  plaintiff's  testimony  and  for  judgment  was  overruled,  and 
a  request  to  instruct  peremptorily  for  the  defendant  was  re* 
fused.  The  jury  returned  a  verdict  of  five  hundred  dollars  for 
the  plaintiff,  and  a  motion  for  a  new  trial  having  been  refused, 
the  defendant  appealed.  Other  facts  are  stated  in  the  opicw 
ion. 

Nugent  and  Me  Willie^  for  the  appellant. 

Dabney  and  McCabe^  for  the  appellee. 

Cooper,  J.  If  it  be  conceded  that  the  demurrer  to  the  sec* 
ond  plea  should  have  been  overruled,  no  reversible  error  would 
be  shown,  since,  under  the  general  issue,  and  under  the  third 
and  fourth  pleas,  the  defendant  had  advantage  of  all  matters 
of  defense  set  up  in  the  second  plea.  In  truth,  the  whole  con- 
troversy was  upon  the  facts  set  up  by  that  plea,  and  which, 
upon  the  demurrer  being  sustained,  were  substantially  re- 
stated in  pleas  3  and  4. 

The  defenses  introduced  were,  that  Bond  had  no  authority^ 
as  agent  of  the  defendant,  to  write  the  letter,  and  if  he  had^ 
that,  under  the  circumstances,  it  was  not  a  libel.  The  extent 
of  the  agency  of  Bond  was  fairly  submitted  to  the  jury,  and 
it  caimot  be  said  that  the  verdict,  by  which  it  is  found  that 
he  was  the  representative  of  the  defendant  in  relation  to  the 
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business  in  which  the  letter  was  written,  is  not  supportefd  by 
the  evidence.  Bond  himself  was  examined  as  a  witness,  and 
did  not  deny  his  authority  to  act  for  the  company.  He  pro- 
fessed, by  acting,  to  have  authority.  Other  executive  o£5cer8 
of  the  company  recognized  his  right  so  to  act,  and  ample 
other  evidence  appears  of  record  to  show  that  his  act  was 
within  the  scope  of  his  duty. 

The  court,  by  instructions  to  the  jury,  gave  to  the  defend- 
ant the  benefit  of  its  defense  that  the  letter  alleged  to  be 
libelous  was  in  reply  to  a  communication  from  the-plaintiff's 
attorneys.  It  told  the  jury  that  the  circumstances  created 
a  qualified  privilege,  and  that  the  defendant  could  only  be 
liable  upon  proof  of  malice,  or  the  absence  of  honest  belief 
in  the  truth  of  the  statements  contained  in  the  letter;  in 
other  words,  that  the  defendant  was  not  liable  if  its  servant, 
in  making  reply  to  the  letter  of  the  attorneys,  kept  himself 
within  the  privilege  of  the  occasion,  but  was  liable  if  he  took 
advantage  of  the  opportunity  afforded  by  the  occasion  to  ma- 
liciously libel  him,  or  to  write  concerning  him  libelous  matter 
which  he  did  not  believe  to  be  true. 

That  Bond  intended  by  his  letter  to  charge  the  plaintiff 
with  larceny  of  the  lost  baggage,  or  with  having  lawfully 
taken  it  away,  and  then  to  have  conceived  the  purpose  of 
fraudulently  recovering  its  value  from  the  defendant,  by  rea- 
son of  his  yet  having  its  check  in  his  possession,  was  ad- 
mitted by  him  while  testifying.  It  is  true,  he  a£5rmed  that 
he  honestly  believed  these  facts  to  be  true,  but  whether  he 
did  or  did  not  so  believe  was  a  question  for  the  determination 
of  the  jury,  and  his  assertion  is  not  conclusive  of  what  the 
motive  was:  Starkie  on  Evidence,  sec.  89;  Elmer  r.  Fessenden^ 
151  Mass.  359. 

One  to  whom  application  is  made  for  information  may, 
within  the  limits  thereof,  write  or  speak  words  which,  under 
other  circumstances,  would  subject  him  to  suit  for  libel  or 
slander,  but  '*  the  scope  of  the  defamatory  matter  must  not 
exceed  the  exigency  of  the  occasion":  Cook  on  Defamation, 
35.  Nor  can  he  take  license  from  the  occasion  to  gratify  his 
malice,  or  to  state  as  facts  libelous  matter  which  he  does  not 
believe  to  be  true.  The  exemption  from  responsibility  for 
libel  in  privileged  communications  are  of  two  classes:  1. 
Tho^  of  absolute  privilege,  in  which  no  action  lies,  though 
the  motive  be  malicious,  of  which  class  are  included  legisla- 
tive and  judicial  proceedings:  13  Am.  &  Eng.  Ency.  of  Law, 
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408^  Verner  t,  Vamer,  64  Miss.  32L  3L  Qualified  privilege 
for  libel,  in  wliich  no  iiiiarenoa  of  malioe  arises  from  the  mere 
fact  of  the  prejudicial  stotemeat,  bat  the  plaintiff  must  prove 
ran]  ice  in  fact.  ''Thaterm  *  privileged^'  as  applied  tx>  a  com- 
inunication  alleged  to  ha  lihelauSi  meaos  simply  thai  the 
circumstances  under  which  it  was  made  am  each  as  to  repel 
the  legal  inference  of  malice,  and.  to  throw  upon  the  plain- 
tiff the  burdeji  of  offering  some,  evidenoe  of  itS'  existence 
l»eyoad  the  mere  falsaty  of  the  charge'':  Lewis  v.  CAopnum, 
16  N.  Y..369;  Wright  v.  WoodgaU,  3  Gromp.  ML  &  R.  573; 
Toogood  V.  Spyring^  1  Ciomp.  Mv  <b  R.  181;  Ddanef  v^  Jbndg, 
1.  Esp.  193;  4  Com.  P.;  Ldnaghicn,  v;.  BUhop of  Sodor  and  Man^ 
L.  R.  4  Com.  P.  504;  SpiU  v. Jlfotrfs,  L.  R.  4  Bz.  282;  Clarh 
V.  Molyneux,  L.  R.  3  Q.  B.  D.  237. 

The  plaintiff,  recognizing  the  occasion  of  ttie-  poblioatiojQ 
as  privileged,  assumed  the  burden  of  establidiiog  the  malice 
of  the  defendant's  superintendeat,  and  by  ttie  verdict  of  the 
jury  shows  that  he  has  supported  his  contention  in  that 
behalf.  We  are  not  prepared  to  say  that,  tiie  verdict  is  not 
correct. 

The  publication  was  complete  when  tfaa  libelous  letttf'  was 
received  and  read  by  Messrs.  Dabney  and  MoCahe,  the  plain- 
tiff's attorneys.  This  necessarily  follows',  from  tiie  establish- 
ment  of  the  fact,  settled  by  the  verdict,  that-  the  defamatory 
statement  was  not  covered  by  the  privilege  of  the  eoramuni- 
cation.  The  letter  from  the  attorneys  called  for  any  lawful 
reply  from  the  ofEcers  of  the  defendant,  bat  it  did  not  Lnvite 
any  malicious  defamation  of  their  client;  and  the  do&ndantfs 
superintendent,  by  exceeding  the' privilege,  deprived  his  prin- 
cipal of  any  defense  it  might  have  had  if  ha  hod  kept  within 
it 

Affirmed.  

LiBVL,  LiABiLnr  ov  Gobpobation  ior.  —  A  corporation  Is  roaponsible  for 
pttblicatioii  of  a  libel,  which  ia  shown  to  have  boon  made  by  its  aathority,  or 
to  have  beea  nttfied  by  it»  or  to  have  bean  mads  by  a  aervant  or  agent  in 
the  oourse  of  his  employment:  Fogg  t.  Boston  etc,  R.  B.  Cott^,  148  Mass.  613; 
12  Am.  St.  Rep.  6S3,  and  note,  citing  other  oasea  in  the  seriea  to  the  same 
point.  The  damages  allowed  may  be  either  actual  or  exemplary:  MUsowri 
§lc  ffy  Co.  y,  Richmond,  73  Tex.  568;  15  Am.  St.  Rep.  794.  But  a  corpora- 
tion  is  not  responsible  for  a  libel  of  an  employee  pnblished  by  its  general 
snperiutendent  without  its  authority:  Umrif  ▼.  PitUbwrg  He  R*  R  Co.,  139 
Fa.  St.  290. 

Libel  —  Maltcb.  —  The  question  of  malice  in  publishiiig  s  libel  ia  to  be 
^decided  by  the  jury.     But  the  deliberate  publication  of  a  oalumny,  knowing 
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It  to  be  false,  without  haring  reason  to  believe  it  true,  is  conclusive  evidence 
of  maliee:  BodtM  ▼.  Otgood^  3  Piok.  379;  16  Am.  D  Hi.  228.  ht  Hjfde  r, 
ifcCa'te,  100  M<>.  41.%  it  wa^t  heLl  that  tiie  question  wiiether  defendant  had 
m  ule  tiie  cbairge  (of  false  swearing)  maliciously,  without  bolieving  it  to  be 
relevant,  and  without  reasooable  or  probaUe  grounds  for  luoh  belief,  was  one 
of  fact  for  the  jury:  Warmr  r.  Press  Pubk  Co.^  132  N.  T.  181.  Bat  proof  of 
the  existence  of  this  actual  malice  ia  only  neeesaary  to  lay  the  fooodation  for 
exemplary  or  enhanced  damages.  Legal  malice  need  not  be  proved.  The 
law  imputes  it  to  the  publisher  of  a  libel  from  the  act  of  publication:  Burt 
w.  Advertiser  Co,,  154  Mass.  238;  Weil  t.  Israel,  42  La.  Ana.  955.  See  also 
note  to  MeAlUster  v.  Detixni  Free  Pi-ess  Co,,  16  Am.  St  Kep.  337,  338.  In 
an  action  for  libel  agaiust  a  corp«tration,  its  officers  may  testify  that  they  had 
not,  and  to  their  knowledge  no  officer  or  employee  of  the  company  had, 
any  hatred,  or  ill-will,  or  malicions  intention  toward  the  plaintiff  in  the 
publication  of  the  alleged  libel:  Brown  ▼.  MassaekuseUs  etc.  lus,  0^,  151 
Mass.  127. 

Libel  — Maugb — Bu&Dor  or  Proot,  whbri  CoMMUNiOATioif  Priti* 
LBOBD. —  Privileged  commnnioations  are  of  two  kinds:  1.  Absolute  privilege, 
where  the  defamutot-y  m'ords  are  uttered  in  the  course  of  the  performance  of 
public  servioe,  in  which  case,  notwithstanding  proof  of  the  falsehood  of  the 
charge  and  actual  malice,  an  action  cannot  be  maintained  thereon.  2.  Qual- 
ified privilege,  where  the  alleged  libelous  language  is  spoken  by  one  under 
■o  legal  obligation  to  set,  about  a  matter  affecting  the  public  good.  In  snch 
case  tiiere  is  a  prudumptiou  of  law  that  the  words  were  spoken  bonaJUe,  and 
the  burden  is  ou  the  plaintiff  to  show  the  falsity  of  the  charge,  and  that  it 
was  made  with  express  malice.  In  the  latter  case,  evidence  that  the  charge 
was  false  will  not  of  itself  be  sufficient  to  establish  malice,  unless  there  is 
proof  that  the  defendant  knew  it  to  be  false,  or  that  there  were  opportunities 
available  to  him,  whereby  he  might  have  ascertained  the  truth,  bnt  whioh  he 
neglected:  Ramsey  v.  Cheek,  109  N.  0.  270.  i 

Libel  —  Peivilsobd  Commuiiioatioiis,  What  arb.— Privileged  commu- 
nication is  one  made  under  such  circumstauces  as  to  repel  the  legal  inference 
of  malice,  and  to  tfirow  upon  the  plaintiff  the  burden  of  showing  malice 
otherwise  than  by  merely  proving  the  falsity  of  the  charge  made:  BoMoh 
V.  DutJUe,  53  N.  J.  L.  4:i8;  2G  Am.  SL  Rep.  432.  See  also  notes  to  Byam  v. 
Collins,  111  N.  Y.  14.3,  7  Am.  St.  Kep.  726,  and  ConroyY.  Pittsburg  Times, 
139  Pa.  St.  33i,  23  Am.  St.  Rep.  188,  where  otlier  oases  relating  to  this  sub- 
ject are  collected.  The  queation  whether  the  publication  is  privileged  is  one 
of  law  for  the  court,  unless  the  facts  are  disputed:  Warner  v.  Press  Publish- 
mg  Co.,  182  N.  Y.  181;  Hanisey  v.  Cheek,  100  N.  0.  270. 

Libel — What  la  a  Sufficient  Publioation. — To  constitnte  pnblioa- 
tion  of  a  libel,  the  couteuts  nued  not  be  made  known  to  the  public  generally. 
It  is  enough  if  they  be  made  known  to  a  single  person:  Adams  v.  Lawson^ 
17  Gratt.  250;  94  Am.  Dec.  455;  or  if  the  accused,  with  intent  to  scan- 
dalize, affords,  or  causes  to  be  afforded,  to  another  the  opportunity  of  learn- 
ing the  contents  of  the  libeloos  instrument,  although  the  contents  do  not 
thereby  become  known:  iiaase  v.  State,  53  N.  J.  L  34.  And  although  writ- 
ten words  are  not  published  in  the  sense  that  will  support  a  civil  acticn, 
where  the  instrument  containing  them  reaches  the  person  only  of  whom  they 
are  written;  Fonvllle  v.  McNease,  Dud.  (S.  C.)  303;  31  Am.  Dea  556;  the 
sender  of  a  libelous  letter  will  nevertheless  be  liable  for  its  further  publica- 
tion by  the  receiver,  if  such  further  publication  wa^  a  probable  consequence 
of  sending  it:  Miller  v.  BtUler,  C  Cash.  71;  52  Am.  Dec.  7(iJi. 
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Johnson  v.  Alabama  and  Yioksbubg  B't  Oa 

(68  MuaiMippi,  m.] 

Railroad  CoMPAifT  CABBTmo  Litb-stook  not  Justifibd  ni  Rdubdio 
TO  Lay  out  Gab  whxh.  —  Wber«  H  !•  found  thftt  cattle  Mng  trmns. 
ported  in  a  railroad  oar  witk  bogi  aro  saffBring,  the  eondnctor  of  the 
train  is  not  justified  in  refniing,  npon  the  ahipperVi  reqneet^  to  laj  out 
the  car  at  a  etation,  merely  because  the  itock-pen  at  that  station  is  «a* 
safe  for  bogs,  it  not  appearing  that  the  cattle  could  not  be  separately 
nnloaded,  or  that  the  railway  company  was  under  no  dnty  of  haring  a 
pen  safe  for  bogs  as  well  as  for  cattle. 

Common  Cabkiib  OANNar  by  Contbaot  Bsbupt  Himsblf  ibom  Lubiutt 
FOB  Nbouobnob.  —  A  common  carrier  of  freight  is  liable  for  injuries 
thereto  resulting  from  bis  negligence,  notwithstanding  he  ham,  by  special 
contract  with  the  shipper,  stipulated  against  liability,  except  for  injuries 
caused  by  his  fraud  or  groM  negligenoe. 

BuRDiN  OF  Pboof  ON  Oabbisb  Olaimino  bmrnoN  wmv. — Whea  a 
common  carrier  claims  exemption  from  liability  for  injury  to  goods 
under  a  special  contraoti  the  burden  of  proof  is  upon  him  to  show  thut 
the  loss  or  damage  resulted  from  one  or  mote  of  the  oxoepted  eaasto  im 
the  contract,  and  without  his  faults 

The  plaintiffs  shipped  a  mixed  car-load  of  cattle  and  hogs 
on  the  defendant's  railroad  from  Morton  to  Jackson,  under  a 
contract  which  stipulated  that  the  company  should  be  exempt 
from  liability  for  all  damages  incident  to  railroad  transporta- 
tion not  caused  by  its  own  fraud  or  gross  negligenoe,  and  fur- 
ther, that  the  business  of  the  company  should  not  be  delayed 
by  the  detention  of  trains  to  unload  or  reload  stock  for  any 
cause  whatever;  but  cars  might  be  left  at  a  station,  upon  re- 
quest of  the  person  in  charge  of  the  same,  to  be  forwarded  by 
the  next  freight  train,  provided  the  condition  of  the  stock 
required  that  it  be  fed  and  rested.  When  the  train  reached 
Brandon,  the  cattle  were  found  to  be  suffering,  and  the  ship- 
per's agent  requested  the  conductor  to  allow  the  car  to  be 
switched  and  laid  out,  but  the  conductor  refused,  on  the 
ground  that  the  stock-pen  at  that  station  would  not  confine 
the  hogs.  The  train  was  considerably  delayed,  and  much 
switching  had  to  be  done  before  it  reached  its  destination  at 
Jackson.  The  evidence  tended  to  show  that  the  switching 
was  attended  with  violent  shocks  to  the  cattle.  When  the 
car  finally  reached  the  stock-pen,  several  of  the  cattle  were 
dead,  others  were  injured,  and  several  of  the  hogs  were  found 
to  have  escaped.  This  action  was  brought  by  the  shippers, 
who  were  also  the  consignees,  to  recover  damages  for  the  al- 
leged negligence  of  the  company.  The  following  are  the  in* 
structions  referred  to  in  the  opinion:   ''2.    The  contract  in 
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evidence,  though  signed  several  days  after  the  loading  of  the 
«tock,  is  tiie  contract  made  at  the  time  of  shipment,  and  under 
it  the  phiiiitiffs  stipulated  that  the  business  of  the  company 
«hall  not  be  delayed  by  detention  of  trains  to  load  or  unload 
stock,  and  if  the  jury  believe  from  the  evidence  that  after  the 
^rain  arrived  at  Jackson  the  stock-car  was  placed  at  the  stock- 
pen  as  soon  as  it  reasonably  could  be,  in  view  of  the  incoming 
of  the  passenger  train  and  the  switching  of  the  cars  of  the 
Illinois  Central  railroad,  the  jury  will  find  for  defendant* 
3.  If  the  jury  believe  from  the  evidence  that  the  stock  in  con- 
troversy was  shipped  by  the  plaintiffs  or  their  agent,  Tennanti 
from  Morton,  to  be  transported  to  Jackson,  upon  the  contract 
r«  ad  in  evidence,  the  consignee  of  plaintiffs  assumed  thereby 
4ill  risk  of  injury,  loss  or  damage,  or  depreciation  which  the 
animals  might  suffer  in  consequence  of  their  being  weak,  or 
^scnpifig,  or  injuring  themselves  or  each  other,  in  consequence 
of  unloading,  heat,  suffocation,  fright,  or  viciousness,  and  all 
other  damages  incidental  to  railroad  transportation,  unless 
£uch  damages  shall  have  been  caused  by  the  fraud  or  gross 
negligence  of  defendant,  and  it  devolves  upon  the  plaintiffs  to 
sliow  that  such  fraud  or  negligence  occasioned  the  loss  and 
^lainage."  There  was  a  verdict  and  judgment  for  the  defend- 
■ant,  and  the  plnititiffs  appealed. 

C.  M.  Williamson^  for  the  appellants. 

Nugent  and  Mc  Willie,  for  the  appellee. 

Woods,  J.  The  second  instruction  given  for  the  appellee 
•was  erroneous,  in  that  it  withdrew  from  the  jury's  considera- 
tion any  right  to  a  recovery  that  the  plaintiffs  may  have  had 
under  their  contract  of  shipment,  and  under  the  evidence  as 
to  the  condition  of  the  cattle  at  Brandon,  and  their  request  to 
he  laid  out  there  for  unloading.  While  it  is  undisputed  that 
ihe  conductor  declined  to  lay  out  the  car-load  of  stock  at 
Brandon  because  the  stock-pen  at  that  station  would  not  hold 
■tlie  hogs  safely,  yet  this  afforded  no  adequate  excuse  for  the 
denial  with  which  the  plaintiffs'  request  was  met.  From  any- 
thing that  appears  to  the  contrary,  the  conductor  might  have 
complied  with  the  request,  and  have  avoided  all  loss  and  dam- 
nge  to  the  shippers.  The  cattle  might  have  been  unloaded 
into  the  pen  at  Brandon  (and  they  were  the  suffering  ani- 
jnals),  and  the  hogs  might  have  been  retained  in  the  oar.  At 
any  rate,  the  mere  fact  that  the  cattle-pen  was  not  capable  of 
-holding  hogs  securely  was  not  conclusive  of  the  other  fact,  that 
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tlM  oonditioD  of  the  pen  at  Brandon  was  such  as  to  justify  the 
conductor's  refusal  to  lay  out  the  car  at  plaintiffs'  request; 
nor  was  it  conclusive  of  the  assumption  necessarily  involved, 
to  the  effect  that  the  railway  company  was  under  no  duty  of 
having  a  pen  safe  for  hogs  as  well  as  for  cattle.  These  ques- 
tions, which  were  important,  were  excluded  from  the  jury  by 
this  iDstraotion. 

The  third  instruction  given  for  the  appellee  is  not  sound. 
This  instruction  put  upon  tlie  plnintills  the  burden  of  prov- 
ing that  the  fraud  or  gross  negligence  of  the  carrier  was  the 
cause  Jot  the  loss  and  damage.  The  instruction  permits  the 
railway  company  to  avail  itself  of  the  provision  in  the  special 
contract  offered  in  evidence  on  the  trial,  exempting  itself  from 
liability  for  injuries  resulting  from  its  negligence.  It  will  be 
observed  that  the  instruction  delares  exemption  from  liability 
unless  in  cases  occasioned  by  the  gross  negligence  of  the  car- 
rier. Whatever  gross  negligence  may  be,  it  was  error  to  con- 
fine liability  to  cases  arising  out  of  that  or  fraud  only.  If  the 
defendant  was  negligent  at  Brandon,  or  at  Jackson,  or  else- 
where, in  any  particular,  it  was  liable,  if  the  loss  was  occa- 
sioned by  such  negligence. 

The  instruction  was  erroneous,  furthermore,  in  putting  the 
burden  of  proof  upon  the  plaintiffs  in  every  aspect  of  the  case, 
even  if  the  damage  was  caused  by  the  fraud  or  neligence  of 
the  railway  company.  The  true  rule  is,  that  the  burden  is  on 
tiie  railway  company  claiming  exemption  from  liability  under 
a  special  contract,  to  prove  that  the  loss  or  damage  resulted 
from  one  or  more  of  the  excepted  causes  of  the  contract,  and 
without  fault  of  the  railway's  servants.  **  The  carrier,  in  such 
case,  must  show,  at  least  prima  facie^  that  the  injury  did  not 
result  from  neglect ":  Chicago  etc.  R.  R.  Co.  v.  Abels,  60  Miss. 
1017.  The  instruction,  as  it  appears  to  us,  reverses  this  salu- 
tary rule,  and  puts  the  burden  upon  the  plaintiffs  of  showing 
that,  through  fault  of  defendant,  —  its  gross  negligence  or 
fraud,  as  the  instruction  erroneously  expresses  it, — the  in« 
jury  took  place. 

Reversed  and  remanded. 

RaTLKOAD  COMPAiriE&  —  DUTIIS  A9D  LlABILITIlS  AS  CaRRIEKS  OF  LlVS* 

•rocK:  See  extended  note  to  Clarke  r.  Roehuteretc  B.  IL  Co,,  67  Am.  Deo, 
208-217.  Where,  under  a  special  freight  contract,  a  railroad  company  for* 
Bishea  an  entire  tx>x-oar  to  a  shipper  of  horses,  the  contract  reqairing  him  to 
load  and  nnload  the  car,  and  to  accompany  it»  and  feed,  water,  and  care  for 
the  stock,  all  at  hia  own  risk  and  ezpensOp  and  exempting  the  company  from 
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UabiHty  for  ddkjn  i^f  tbe  timia,  and  there  is  no  if;rMmoBk  m  to  any  Uy-ont 
miang  the.rcmta*  and  the  siook  can  be  fed  and  watered  without  leaving  Um 
oaiv  khe  owner  dooe  not,  in  the  abaence  of  a  custom  to  that  eflTeot,  acqaire  by 
snob  oontraot  the  right  to  have  the  oar  stopped  and  laid  out  along  the  route, 
so  that  he  may  rest  his  horses  and  rescrrange  the  load:  HUnoU  OetU,  B,  ILOik 
T.  P«lPrsBm  W  Miss.  4M. 

Comioif '(Vitiiism»— EniMT  avBnoiAL  Oomnuwr  LmiTDfo  LumLOJ, 
—  A  iiommon  oarrier  oanaot  stipofeto  stgainst  his  own  gross  nogligenoo; 
and  it  is  gross  negligence  for  one  of  iito  ooudncton  to  refuse  to  supp^  water 
to  hogs  that  ass  beiug  transported  in  its  oars,  after  being  requested  to  do 
so  by  the  owner:  HUnois  CtrOraX  It,  B.  Vo.  y.  AdamB^  42  ID.  474;  02  Am. 
Dea  85.  This  power  of  a  sompany  to  limit  ils  liability  to  oases  of  gross  nsg* 
ligenee  is  not  approved  in  the  migorLty  of  the  ^ates:  See  n^to  to  last-named 
case.  The  more  approved  doctrine  is,  that  the  oarrier  cannot  limit  his  liabil* 
ity  for  negligence:  See  note  to  Kansat  City  etc  R.  M.  Co,  ▼•  Bodebaugh,  5 
Am.  St.  Rep.  725,  726;  Merehanti  etc  Tranap.  Co,  ▼.  Block,  80  Tenn.  392;  6 
Am.  6t  Rep.  M7;  Witting  ▼.  Bt,  LowU  etc  B*y  Co.^  101  Ma  631;  20  Am.  St. 
Rep.  636;  Ohitago  etc  B'y  Co.  ▼.  Ohapmmn,  133  III  06;  23  Am.  St  Rep.  687. 

AcmoMs  AOAiMST  OoMicoif  Garbibba.  —  BiTRDSir  OF  Proof  is  npon  carrier* 
in  case  of  loss,  to  show  that  such  loss  arose  from  a  cause  for  which  he  was  not 
responsible:  M^chcmU  etc  Tranap.  Co,  y.  Block,  86  Tenn.  392;  6  Am.  St 
Rep.  847.  The  same  rule  prevails  in  cases  where  there  is  a  special  contract; 
and,  as  he  cannot  relieve  himself  by  snob  contract  from  liability  for  negli- 
gence, he  most  show  that  the  loss  was  caused  by  somethin^^  else  than  his 
negligence,  and  that  there  was  no  negligence  in  fact  on  his  part:  HuU  v. 
Ckidigo  etc  By  Co.,  41  Minn.  510;  16  Am.  St  Rep.  722.  8o^  also^  the  bnr^ 
den  of  proof  that  the  cause  of  death  of  live-stock  in  course  of  transportatkm 
was  within  the  exception  qualif3nDg  his  general  liability  is  upon  the  oairiert 
Idndsl^  w.  Ckkagotic  BTy  Co.,  36  Minn.  689;  1  Am.  St  Rep.  692. 


Cbbsobnt  Ins.  Co.  v.  Vioksbubo,  Yazoo,  and  Sun- 
flower RiVEB  Packet  Co. 

[69  MiSSXSSIFPI,  208.] 
M ARXHB  InSURAHOB  —  "  PbrTLS  OF  THB  RiVBB  **  WITHIH  TbBXS  OF  POLUTT 

OF.  — Injury  to  cotton  which  is  wet  by  being  thrown  from  the  deck  into 
the  river  by  the  sudden  careening  of  a  steamboat  is  a  peril  of  tho 
river  within  the  meaning  of  a  policy  of  marine  insurance,  notwithstand* 
iiig  the  careening  of  the  boat  may  have  resulted  from  the  negligence  or 
nnskillfulness  of  those  engaged  in  unloading  her.  To  relieve  from  liabik 
ity  because  of  acts  of  the  master  or  crew,  there  must  be  want  of  good 
faith  and  honesty  of  purpose. 

The  appellee  owned  a  steamboat  plying  on  the  Yazoo  River. 
The  master  of  the  boat  obtained  from  the  appellant  a  policy 
of  marine  insurance  on  the  cotton  with  which  she  was  loaded 
on  the  trip  in  question.  The  policy  provided  that  **  the  liabiti* 
ties  and  perils  assumed  by  the  company  are  of  rivers,  fires, 
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jettisons,  and  all  other  perils,  losses,  and  misfortunes  that 
have  or  shall  come  to  the  injury,  damage,  or  detriment  of  said 
property,  or  any  part  thereof,  by  reason  of  the  dangers  afore- 
said." It  also  stipulated  that  '^the  insurers  shall  not  be 
liable  for  damage  by  breakage,  wet,  or  dampness,  or  by  being 
spotted,  discolored,  or  moldy,  unless  the  same  be  caused  by 
some  disaster  to  the  vessel  by  which  said  goods  shall  have 
come  into  contact  with  the  water."  Part  of  the  cotton  was 
destined  to  New  Orleans,  and  had  to  be  transferred  to  the  con- 
necting boat  at  Vicksburg.  The  New  Orleans  boat  was  landed 
alongside  of  appellee's  boat,  and  the  former's  crew  began  to 
unload  and  transfer  the  cotton.  They  took  too  many  bales 
from  one  side  of  the  boat,  and  this  caused  her  to  suddenly 
careen,  and  about  fifty  bales  of  her  cargo  were  thrown  into  the 
river.  The  packet  company  paid  to  the  owners  of  the  cotton, 
in  satisfaction  of  the  damage,  the  sum  of  9257,  and  this  action 
was  brought  to  recover  that  amount  from  the  insurance  com- 
pany. The  court  gave  judgment  for  the  plaintiff,  and  the 
defendant  appealed. 

Birchett  and  Shelton^  for  the  appellant. 

Dabn^y  and  McCahe,  for  the  appellee. 

Campbell,  C.  J.  The  injury  to  the  cotton  by  water  of  the 
river,  into  which  it  was  thrown  by  a  mishap  to  the  boat,  was 
a  peril  of  the  river  within  the  terms  of  the  policy;  and  if  it 
be  true  that  the  careening  of  the  boat  resulted  from  negli- 
gence in  unloading,  the  insurer  is  liable:  Redman  v.  Wihon^ 
14  Meed.  &  W.  476.  The  immediate  cause  of  injury  to  the 
cotton  was  water  of  the  river.  That  it  got  into  the  river  be- 
cause of  some  carelessness  or  unskillfulness  of  those  engaged 
in  unloading  does  not  relieve  the  insurer  from  liability.  To 
relieve  from  liability  because  of  acts  of  the  master  or  crew, 
there  must  be  want  of  good  faith  and  honesty  of  purpose:  1 
Phillips  on  Insurance,  sec.  1049;  May  on  Insurance,  sec.  408; 
Flanders  on  Fire  Insurance,  477;  14  Am.  &  Eng.  Ency.  of 
Law,  p.  883,  note  2,  and  numerous  cases.  On  this  subject 
there  is  no  difference  between  marine  and  other  insurance. 
Whatever  diversity  of  view  on  this  question  once  existed,  it  is 
now  firmly  settled  in  England  and  America  as  stated  above. 
'^  Where  a  peril  of  the  sea  is  the  proximate  cause  of  a  loss,  the 
negligence  which  caused  that  periLis  not  inquired  into  ":  Oen^ 
0ral  MuL  Ins.  y.  Sherwood^  14  How.  *861. 

Affirmed. 
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Marine  Insurancb.  —  Perils  of  thi  Ssa,  What  abb:  See  extended 
note  to  Van  Hern  v.  Tayhr,  41  Am.  Dec.  281-290.  Perils  of  the  sea  are  all 
perils,  losses,  and  misfortunes  of  a  marine  character  incident  to  a  ship  at 
such:  Milier  v.  California  Iru.  Co.,  76  Cal.  145;  9  Am.  St  Rep.  184.  In  the 
recent  case  of  PetiHe  v.  P/uemx  Ina.  C7a,  132  N.  Y.  137,  where  the  policy  cov- 
ered "perils  of  the  seas,  canals,  rivers,  etc.,**  it  was  held  that  the  loss  of  a 
canal-boat,  which,  after  having  arrived  at  its  destination,  grounded  and  sunk 
when  the  tide  ebbed,  was  within  the  perils  insured  against. 

Nboliobnob  of  Thosb  IB  Charob  of  thb  Ship  is  not  a  defense  to  an  ao« 
tioQ  on  a  marine  insurauce  policy:  EnUrpriae  Ins,  Co,  v.  Pariaot,  35  Ohio  8L 
85;  35  Am.  Rep.  589;  Amerkaa  Itu.  Co.  v.  Ituley,  1  P&.  St.  223;  47  Am. 
Deo.  509. 


Burns  v.  Dreyfus. 

[60  Mississippi,  21L] 

Oo-TBNANOT  — Bona  Fidb  Enoombranobb  of  Co-tbhakt'b  Intbrbst,  Right 
of.  —  The  lien  in  favor  of  one  co-tenant  against  the  interest  of  another, 
which  in  the  partition  of  lands  held  in  common  is  allowed  for  what  may 
be  found  due  on  an  accounting  between  them  touching  the  receipts  and 
disbursements  from  and  concerning  the  ooinmon  estate,  is  not  entitled 
to  priority  over  a  bona  fide  purchaser  or  encumbrancer  of  the  interest  of 
one  of  the  co-tenants  in  the  common  estate. 

InjUNcrioN,  DiMAGK)  Allowbd  apoB  Dissolution  of.  —  When  an  injunc- 
tion to  restrain  the  sale  of  land  nnder  a  trust  deed  is  dissolved,  the  party 
enjoined  is  entitled  to  the  statutory  damages  allowed  by  the  oode. 

John  W.  Burns,  who  was  a  tenant  in  common  with  Ed- 
ward and  Elizabeth  Burns  of  certain  real  estate  in  the  city  of 
Jackson,  had  possession  of  the  property  and  received  and  ap- 
propriated the  rents  for  several  years.  Subsequently,  he  gave 
to  Dreyfus  and  Ascher  a  trust  deed  of  the  property  to  secure 
a  debt  he  owed  them.  The  debt  not  having  been  paid,  the 
trustee,  in  pursuance  of  a  power  of  sale,  advertised  his  inter- 
est in  the  property  to  be  sold.  The  other  tenants  in  common 
thereupon  filed  their  bill,  making  Dreyfus  and  Ascher,  their 
trustee,  and  John  W.  Burns  parties  defendant,  praying  for  a 
sale  of  the  property  for  partition,  and  asking  that  a  lien  be 
decreed  in  their  favor  on  the  interest  of  John  W.  Bums  for  the 
amount  to  be  found  due  them  on  an  accounting  in  respect  to 
receipts  and  disbursements,  and  that  this  lien  be  given  priority 
over  the  lien  of  the  trust  deed.  An  injunction  was  also  asked 
and  obtained  to  enjoin  the  sale.  Dreyfus  and  Ascher  answered, 
denying  the  equity  of  the  bill,  and  asserting  priority  of  their 
claim  under  the  trust  deed  as  to  a  one-third  interest  in  the 
property.    They  moved  to  dissolve  the  injunction,  and  asked 


Digitized  by 


Google 


540  Burns  v.  Dreyfus.  [Miss. 

an  allowance  of  five  per  cent  on  the  amount  of  the  debt  and 
a  leasonable  solicitor's  fee  as  damages.  On  the  bearing  of 
the  motion,  it  was  shown  that  John  W.  Burns  was  insolvent, 
and  timt  he  had  appropriated  the  retits.  A  decree  was  en* 
tered,  modifying  the  injunction  so  as  to  allow  the  trustee  to 
st^ll  the  interest  of  John  W.  Burns  to  pay  the  debt  of  Dreyfus 
and  Ascher.  From  this  decree  the  coniplainants  appealed, 
the  chancellor  Mowing  a 8uper8€(lea9^  and  Dreyfus  and  Ascher 
appealed  from  so  much  of  the  decree  as  refused  to  grant  them 
damages  on  the  dissolution  of  the  injunction. 

E.  E.  Baldwin^  for  the  appellants,  Edward  Burns  et  aL 

M,  M,  McLeody  for  the  appellees,  Dreyfus  et  al. 

Cooper,  J.  We  recognize  to  its  full  extent  the  equitable 
principle  that  in  the  partition  of  lands  held  in  common  the 
court  will,  in  the  division  of  the  property,  or  of  its  proceeds  if 
indivisible,  and  therefore  sold  for  partition,  do  full  justice 
between  the  co-tenants  by  directing  accounts  to  be  taken  of 
receipts  and  disbursements  by  them,  and  will  so  apportion 
the  fund  as  to  do  complete  equity.  This  rule  of  equitable 
administration  is  frequently  spoken  of  as  a  "  lien  "  in  favor  of 
one  co-tenant  against  the  interest  of  the  other,  but  it  has  never, 
so  far  as  we  are  advised,  been  held  to  be  entitled  to  priority 
over  the  right  of  a  bona  fide  purchaser  or  encumbrancer  of  the 
interest  of  one  co  tenant  in  the  common  estate. 

The  contention  of  the  complainants  is,  that  a  purchaser  of 
the  interest  of  one  tenant  in  common  takes  his  estate  subject 
to  the  right  of  the  other  co-tenants  to  subject  it  to  whatever 
may,  on  a  final  accounting,  be  found  due  to  them  from  his 
vendor.  If  there  is  any  authority  for  this  position,  we  have 
not  been  referred  to  it,  and  we  know  of  none.  Certainly,  the 
eases  cited  by  counsel  do  not  support  his  contention,  and  so 
far  as  we  can  see,  have  no  relevancy  to  the  point.  It  would 
require  many  cases  to  constrain  us  to  yield  our  assent  to  the 
proposition  contended  for.  We  do  not  believe  one  can  be 
found,  and  we  approve  the  decree  of  the  chancellor  in  so  far 
as  it  is  presented  by  the  appeal  of  complainants.  On  dissolu- 
tion of  the  injunction,  the  defendants  Dreyfus  and  Ascher 
were  entitled  to  the  statutory  damages,  as  provided  by  section 
1918  of  the  code. 

The  decree  must,  to  that  extent,  be  reversed,  and  the  court 
bolow  directed  to  award  damages  as  indicated. 
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Oo-TBiTAirofl; «- Ab  to  tha  liability  of  eoo  oo-tiBUil  to  iieoonl  for  lonti 
and  profits,  seo  notee  to  Barljf  w.  Friend^  78  Am.  Deo.  665-408;  Oraham  r. 
Pierce,  100  Am.  Dec.  669,  where  other  eaeet  in  the  eeriee  v  oolleoted; 
Fulmer's  Ajypeai,  16  Am.  Bt  Bep.  666.  Where  one  tHanl'iB  eo—ion  oeea* 
piee  aod  cuitiratee  the  oemaim  eitete^  to  the  eiiimiott  of  hie  e»tenMit%  the 
latter  have  a  right  to  an  aooonnt  of  tha  profiti  «(  the  orey  i^rodaoed,  bnt  no 
property  in  the  crops,  and  therefore  a  mortgage  of  eaoh  eropi  by  the  ooen- 
pying  tenant  is  good  against  bis  oo-tenanti^  and  tfae  mortgagee  ie  not  liable 
to  aoeeiint  to  tfaem:  Bird  r.  Bird,  15  Fla.  424;  21  Am.  Bep.  296. 

CoNVBTAiicnBS  BT  Okw  Tutujxr  iirCk>MMOir. — The  deed  of  a  tenant  in 
comiiiou  coavojTA  the  proportional  interest  onljr  of  the  grantor  to  the  portion 
of  the  cominon  property  described:  Dennimm  t.  Foaier,  9  Ohio^  126;  84  Am. 
Dec.  429;  Smith  t.  Benson,  9  Vi  138;  81  Am.  1>ee.  614.  Snefa  a  deed  earn- 
not  affect  the  title  or  interesti  of  their  co-tenwsti^  wkaimm  title  eM 
may  pnrpwitecoenwf:  Big$iom^m  AipV.  96  Vtk.S78}  60  Aflk- 2>e^  964. 


Alabama   and  Vioksbttrg  R*t  Co.  v.  Bt>LDiira 

(89  Mtsnmppi,  2SS.] 

JtTTKrHBirp  NOT  VaiD  CA^ryoT  BB  Vaoatbd  BT  Smev  OevKr*  JT  8[l7Bi» 
Qomiv  TiPBM.  —  Uulcaea-  juilgmeut  is  mid,  it  easmot^  SEt  a  adbse^eai 
terti^  be  \\MjAMd.ar  ravenwd  by  tha  court  that.  rendenMl  ii.  Foe  mere 
irregu!.i.  iuee  or  errors  of  law,  the  appellate  court  alone  oan  nTorse  or 
annul  a  judgment  after  the  term  at  which  it  is  rendered. 

VMnrrcN  to  Vacatb  JtJDOMBifT,  Errorv  rot  CoifsimcKiD  irr<ML— Upoaa 
Miotioa  to'^rawatoa^  jadgment  made  at  a-sabaeqneatitem^  tfie  arijcawmf 
of  tkm  dedaratiooLon  a.demnorer,  or. of  tha  Mtun  ol  the  snmmona  on.iAs 
face,  and  the  action  of  the  court  in  allowing  a  jndgmeatof  default  to  be 
set  aiide,  the  sher.ff^s  return  to  be  amended,  and  judgment  by  defanlt 
to  be  again  taicen,  and  a  writ  of  inquiry  to  be  then  immediately  exeented 
and  followed'  by  jndgmeut  final,  will  not  be  oanaidered;  aiaae  all  tfaaaa 
matters  iavulweaqaesdon  of  ercor  or  not^  and  not  of  jarisdietfcm. 

Daciaioai  ov  Quzstzoji  or  Fact  bt  Tuax.  Coobx  hot  Distobbkd  ob  Appbaa 
WHEN.  —  Where  the  evidence  upon  the  trial  of  ao  issne  of  fact  Is  con- 
fiictiug,  the  decision  of  the  trial  court  thereon  will  not  be  disturbed  by 
the  supreme  court,  if  it  believes  it  to  be  wanaated  by  the  teetmumy. 

Db  FAcro  OFriCEB,  Person  AcriNO  uhobb  Appoisitmbnt  is,  whbb.  —  A 
person  acting  as  a  deputy  sheriS^  under  appointment  by  the  sheriff  ia  a 
de  facto  oflioeiv  althouf^h  ha  has  not  qnaHfied  aa  prescribed  h^  laar,  and. 
as  between  third  persons,  his  acts  must  be  held  yalid. 

ttvminNBk  SBwricKOFi  ON  Aobnt  of  Cohk»ba9IOV  SciFioiBiiT.  — flarfioe  of 
sammoDs  en  the  station  agent  of  a  railroad  company  ia  auffioient  to  aa- 
thorize  a  judgment  against  the  corporation,  whether  ita  principal  plaoe 
of  business  is  in  the  county  in  which  the  action  ia  brought  or  not 

Mmnombr  >-  Pkrson  Sued  and  Sbrtbd  bt  Wboho  Namb  ouuniov  Dibbs- 
aAKD  Summons.  —  A  person  smnmoned  by  a  wnmg  aame^  nho  la  tfaeral^ 
informed  that  he  is  sued,  althongh  not  correctly  described  by  hia  trae 
name,  if  he  appears  and  does  not  plead  misnomer^  waiyea  il^  and  will 
be  bound  by  a  judgment  in  the  wrong  name.  In  the  application  of  thia 
rule,  no  distinction  is  made  between  natural  persona  and  oorporationa 
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This  action  was  brought  by  the  appellee,  a  minor,  by  his 
next  friend  to  recover  damages  for  personal  injuries.  The 
declaration  was  against  the  '^  Alabama  and  Vicksburg  Rail- 
road Company,*'  and  so  was  the  summons.  The  first  retura 
on  the  summons  was  as  follows: 

*^  Executed  this  twentieth  of  November,  1890.  . 

''  R.  J.  Haudino,  Sheriff. 
«  By  J.  J.  Gold,  D.  a" 

A  judgment  by  default  was  entered  on  this  return,  at  the 
return  term,  and  a  writ  of  inquiry  awarded  to  ascertain  the 
damages.  On  the  day  for  the  execution  of  the  writ  of  inquiry, 
no  appearance  having  been  entered  for  the  defendant,  the 
court  set  aside  the  former  judgment  by  default,  and  allowed 
the  return  to  be  amended  so  as  to  read  as  follows:  '^  Executed 
in  person  upon  the  defendant,  by  handing  to  C.  W.  Barber^ 
agent  of  the  Alabama  and  Vicksburg  Railroad  Company,  at 
Edwards,  Hinds  County,  Mississippi,  a  true  copy  hereof.''  A 
new  judgment  by  default  was  then  entered,  a  jury  impaneled, 
evidence  taken,  and  a  verdict  rendered  for  five  thousand  dol- 
lars against  the  Alabama  and  Vicksburg  Railroad  Company. 
Execution  was  levied  on  the  property  of  the  Alabama  and 
Vicksburg  Railway  Company,  which  filed  this  petition  to 
have  the  judgment  vacated  and  the  execution  quashed.  Bar- 
ber testified  that  the  summons  had  not  been  served  on  him, 
but  Gold  testified  that  he  had  personally  served  the  summons 
on  Barber.  Gold  was  shown  to  have  been  appointed,  in  writ- 
ing, by  the  sheriff,  but  had  not  taken  the  oath  which  the  law 
required  to  be  subscribed  and  filed  in  the  office  of  the  clerk  of 
the  board  of  supervisors.  He  had,  however,  acted  as  a  deputy 
sheriff  for  several  years.  The  court  denied  the  petition,  and 
the  petitioner  appealed. 

W.  L,  Nugent,  for  the  appellant. 

R,  N.  Miller  and  J.  K.  McNeely^  for  the  appellee. 

Campbell,  C.  J.  The  only  ground  on  which  the  motion  to 
vacate  the  judgment  could  be  sustained  is  that  it  is  Toid. 
Mere  irregularities  —  questions  of  error  or  no  error — such  as 
might  cause  a  reversal  on  appeal,  and  for  which  the  judgment 
would  not  be  pronounced  void,  cannot  be  availed  of  by  motion 
before  the  court  which  rendered  the  judgment.  It  cannot,  at 
a  term  subsequent  to  the  judgment,  reverse  or  annul  it  for 
mere  errors  of  law  in  the  proceedings.  Only  this  court  oaa  do 
that 

Digitized  by  LjOOQIC 


Oct.  1891.]    Alabama  etc.  R'y  Co.  t;.  Boldino.  643 

The  only  ground,  of  those  alleged,  on  which  the  judgment 
assiiilcd  could  be  Iield  to  be  void  is,  that  the  defendant  was 
not  summoned  as  the  law  provides,  so  as  to  give  the  court 
juris'iiction  to  pronounce  judgment 'against  it.  The  suffi- 
ciency of  the  return  of  the  summons  on  its  face,  and  of  the 
declaration  on  a  demurrer,  and  the  action  of  the  court  in  al- 
lowing the  judgment  by  default  taken  on  the  first  return  of 
the  summons  to  be  set  aside,  the  return  by  the  sheriflf's  dep* 
uty  to  be  amended,  and  judgment  by  default  to  be  again  taken 
and  writ  of  inquiry  to  be  then  immediately  executed  and  fol* 
lowed  by  judgment  final,  are  all  matters  pertaining  to  the 
practice  of  the  court,  with  a  party  properly  before  it,  and  in- 
volve a  question  of  error  or  not,  and  not  of  jurisdiction. 

Was  the  defendant  duly  summoned?  If  not,  the  judgment 
should  be  vacated.  If  the  defendant  was  summoned  as  the 
law  requires,  no  relief  can  be  had.  The  solution  of  this  ques- 
tion involves  both  fact  and  law.  It  is  a  question  of  fact 
whether  or  not  the  summons  was  served  on  Barber,  as  agent. 
The  evidence  is  somewhat  conflicting,  and  the  circuit  judge 
found  the  fact  in  favor  of  the  plaintiff,  and  we  are  not  willing 
to  set  aside  this  conclusion,  believing  it  to  be  warranted. 

The  questions  of  law  are,  the  sufficiency  of  service  of  the 
summons  by  Mr.  Qold,  describing  himself  as  deputy  sherifi*^ 
the  sufficiency  of  a  service  of  summons  on  Barber,  agent,  and 
the  validity  of  a  judgment  against  the  appellant  on  service 
of  the  summons  issued  against  the  Alabama  and  Vicksburg 
Railroad  Company. 

Although  Gold  had  not  qualified  as  prescribed  by  law  for 
deputy  sheriffs,  he  was  acting  as  such  under  appointment  by 
tlie  sheriff;  was  a  de  facto  officer;  and,  between  third  persons,, 
his  acts  must  be  held  valid. 

Service  of  summons  on  an  agent  such  as  Barber  was  —  a 
station  agent — was  sufficient  to  authorize  judgment  against 
the  corporation  he  represented:  Code,  sec.  1529.  It  matters 
not  whether  the  office  or  principal  place  of  business  of  the 
corporation  was  in  the  county  in  which  the  action  was  brought 
or  not 

The  declaration  and  summons  were  against  the  Alabama 
and  Vicksburg  Railroad  Company.  The  summons  was 
served  on  Barber,  station  agent  of  the  Alabama  and  Vicks- 
burg Railway  Company,  and  the  judgment  by  default  was 
against  the  Alabama  and  Vicksburg  Railroad  Company,  on 
which  execution  issued  against  Alabama  and  Vicksburg  Rail- 
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road  Co'iipnny.  Tlie  claim  fa,  ihat  a  valid  juJgnieiii  could 
iioC  be  j^lvta^  iit.  this-  abiUe  oC  ease  under  which,  to  take  the 
).!'o ;)i>rty  of  tlie  AiLUmivbui  fMid  Vtckatiurg. BaiiwB^  Cotnpaiij. 

The  qupstiuii  is  aa  to*  tlj» effect  of  ti«e  mtanomer.  There  are 
cusc^a.  which  Iroi'tl  thaii  one  SMttd  aiidr  eeirvQ^  by  a  wrong  naime 
liuij  diaregjirJ  the  sMttt'inona.  ^U  a'gree  that  one  anminoned 
by  a.  naaiet  »^  hiB  uwia,  and  who>  appears  and  does  not  pisad 
uiiaBdmer^  waives  lA,  and.  ia  lk>u«d  by  the  judgcaenb  ki  the 
w rang  BOJiie.  Thearei  ia<  naaeund.  reaaon.  for  a  diatinctioo  m  the 
tivo  clafisea  ef  eaace..  The  true  viewis^  thai  one  san&mDflredi  hy 
a  wra-ig  naiae;  beinf;  thue  iiiforme<l  thaA  he  ia  sued,  althouij^ 
u:)t  aitrrecitily  deacrihed  by  hie  true  Elaine^  not  avaifitigioChdaop- 
])  /rtiiiii/ty  to*a{t)fiiear  aitd  objieet^  whereby  the* true  naane  would 
he  iiiaerted  in  the  proceedings.  (Cede,  aee*  1631)^  ehoahl  be 
prcx^luiled  foroin  aifiterw^rda objecting.  Having remariBedi silent 
when  \m  tiitgli^  and  sbouhi  bavie  apeken^  he  maai  ever  after- 
wsu-ttlsbeiSilenit  as.  ta  this  m.ttter..  Tlue^view  is  anstained  by* 
t!iie  books:.  I  Black  wi  J^iudgnieats^  aec  21)3;  Freeman  on 
Judgniente;  \V€Mi  v.  Kirkp^triuik,  30  Gal.  202;  89  Am.. Sec.  85; 
Ltff^nyHU  /na..  Co,  v.  Fp-ewik^  13  How.  404;.  First  NaL  Bcmk:  t* 
Jnjf]er»,  31  Md.  33;  100  Ai».  Bee.  53;  Hqjgield  v.  ^oard.  a((r^ 
Vli  Knn.  G44;  [F«/firop  v.  Umard,  22  a.  C.  118;  SnUky.  B%w 
I  -r,  I  M<A»3.  76;.  Afedwaij  Cotlan  Mfg.  Co.  v.  ^<jami^  10'  Mass. 
*  i.»0;  Guiiiard  v,  Heyainger^  15  111.  288;  Parry  v.  TIToiieisei^, 
r  \  Mkx  34,7;  84  Aiw..  Dea  51;  Waterbury  vt  Maiftfr,  16  Wend. 
€.11.;  SmiUh  %.  Patian,  6  Taunt.  U& 

There  is  no  distinction  in  this  respect  between,  natural  pep- 
f^'.yri^  «'uid.  corporations.  When  a  siim.tnona  is  served  on  the 
«'^'il})uri2(«d  agent  e£  a.  corporation,  it  ie  served  on  the  corpora* 
t  >u.  He  ie  the. corpora Cioii>  for  this*  purpoie,  and  it  ia  becausei 
v(  this  that  a  judgment  by  default  may  be  rendieved  at  the  re*> 
turn  term,  against  the  coriK>fation  en  whose  agent  aummons 
ia  personnLly  served,  as  we  hold  m^iiy  be  done.  The  caee  of 
J  nfityaiie  Ins.  Co.  v.  Fretuhy  18  How.  404,  cited  above,  isy  b»- 
f:ide.s<  Biu'luining  our  view  ua  to.  the  misnomiier,  a  deoiaien  di- 
ro(!tly  in  point  aa  to  the  effect  of  aerviee  on  a»  a^nt  of  a 
i'orporation.  It  binds  the  corporation  just  as  if  the  service 
\vas  on  one  designated  by  the  charter  to  receive  it,  or  author- 
ized to  ilo  so  by  its  power  of  attorney.  It  must  be  S0|  for  pro- 
cess ca!i  be  served  on  a  corporation  in  no  other  way  than  by 
service  on  some  officer  or  agent  qualified  by  law  for  that  pur- 
pose, and,  *'  for  tlie  purpose  of  recedving  such  service,  and  be> 
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ing  boand  by  it,  the  corporation  is  identified  with  such  agent 
or  officer." 

Affirmed.  . 


«iibfle%iMafe  iara  siodify  or  mt  MM0  a  rtgoUr  jn^gaanl^  aziMp^  qpoa  mi 
appUcaiioa  to  robear»  or  beo&uio  t>f  tkond^a^,  m\nUh%  or  BUtdrortoooe  of  tho 
oourt^  aorpriM^  or  oxcaaaklt  nogloot:  Coai;  r.  Uoon,  MX)  K.  O.  204;  6  Am. 
Si.  Rep.  687;  or  to  correct  clerical  errors  or  omissionB;  or  when  the  Jndg* 
roent  ie  -roid  9fion  jti  fiuio,  ^tbor  ior  wmaiM  janedfotMia  of  4iio«iibj«ot-mat* 
tor  #r  of  tho  ikairtioo:  Cariitk  n  KilUbtrm^  91  AW  851;  Si  An.  St  Rep. 
915.  Ja  «trUiii)g  >otti  »  jtodgnoBt  aftor  the  lupeo  of  tho  term  in  which  it  .i« 
eatered,  tho  eoort  oote  io  tbe  eaMrMM  ol  ito  fiiriri  •e^vitftble  powort,  and 
this  power  will  never  be  exercised  except  to  promote  the  ends  of  jootice;  and 
it  nMVt  inrtbor  appear  tbat  tho  partjy  «MfciMg  ^ho  i^^pliMukion  baa  aeled  in 
good  faith  Jtod  wi^  ordinary  diligenaai  Hmtwdm  v.  iVeitoJi,  73  lid.  S61. 

Appkal.  —  When  evidenoe  is  Cdnflioiin^  Jndgmant  will  aot  be  diatarbod 
on  appeals  fidUamen  v.  Oimim,  97  Ma  446;  19  Am.  81.  Rap.  128^  and  nota; 
JCaiiW  <ai<p  era  &  JR.  Cb  T.  JQnr,  41  Kmi.  i961|  18  Ans.  at.  Rapu  911;  ifit- 
mwri  /Va.  i^'y  "^  (^*  /'MMso;  73  Tex.  117$  10  Am.  Bh,  Bnfi  7719  Amyjiocfer 
▼.  Ctop^ail/itt.  <ab.,  89  Iowa,  90;  SO  Am.  01  Sap.  89ft. 

OmoMta  —  Acta  of  olBoer  ^  fatib  are  raoogniaed  aa  ^aHd  ao  for  as  thaj 
affect  the  public  and  third  peraonai  HmmB^  r,  Kmtafbr^  18  Or.  486;  3  Am. 
8t  R«p.  176;  JTa^Ncaa  t.  iSUif  «/  FrenmrtL,  80  Heb.  843;  S7  Am.  8t.  Bap. 
436. 

Skkvics  of  Pbocxss  on  C0BPORATION8:  See  nota  to  Hampmm  r.  Wwrt^ 
66  Am.  l>ee.  119-122.  To  bind  a  corporation,  the  aerTioa  of  prooeaa  mnsi 
l>e  upon  the  ideatioal  tigent  proridad  by  aUtate:  QretA  W^eM  MkL  Co.  ▼. 
Woodrmts  etc  Mm,  Co,,  12  Col.  46;  13  Am.  St.  Rep.  204;  and  the  faot  that 
the  officers  of  a  corporation  may  hare  known  of  the  issnanea  of  a  writ  does 
not  dispense  with  the  necessity  of  the  regular  sanriae  aa  proridad  bj  stat- 
nte:  HarrtU  v.  MfxUo  Cattle  Co.,  73  Tex.  612,  In  Michigan,  aervioe  of  pro- 
oeaa may  ha  made  opoa  the  proper  offioars  of  a  oorparation  in  tha  oonnty 
where  the  plaintiff  resides,  though  its  business  office  ia  looatod  ia  another 
eonuty:  Potter  r.  John  Huichinmm  Mfg.  Co,,  79  Mich.  207. 

Misif  OMBR IM  Summons  —  Eirxcr  ok.  —  When  the  real  party  in  intareat  ia 
aued  and  served  with  process  by  a  wrong  name^  the  misnomer  must  be  pleaded 
in  abatement;  atberwiae  anoh  party  will  be  oondndod  by  the  Jndgmanti  tha 
aame  as  if  be  ware  deaaribed  by  his  traa  name:  BmmgkmimOx  ▼•  8kKm,  128 
ill.  72;  8  Am.  St  Ke^  837;  and  tha  mis  ia  tha  sama^  whether  the  dafead^ 
ant  appears  or  makes  default:  t%nt  NaL  Bmdk  t.  J^fgm%  81  M4  88|  190 
Am.  Deo.  08. 

»vafeXu:.-» 
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Mississippi  Mills  Company  v.  Smith. 

[09Ml8«MIPPf.299.] 
If ATBBOOimSIS  —  RiOHT     BT     PrISOBIPTIOH     TO     POLLim     WaTSBA     OF 

Stbbam,  how  LfMiTBD.  — The  right  acquired  by  preeoripti<m  to  poU 
lute  the  waten  of  a  stream  it  limited  by  the  oharaoter  and  extent  of  the 
right  exeroiaed  dnring  the  period  of  prescrtptioii,  and  for  any  increase 
lausiiig  material  injnry  to  the  riparian  owners  an  action  may  be  mam- 
tained. 
MAVUrAOTITRVIfc  KOT  BXXMPT  FROM  IdABILriT  FOE  POLLUTIFO   StRSAM  BT 

AKTinoiAL  M  BAMS.  —  A  Bunnfactnring  company  haa  no  more  right  than 
auy  other  perton  to  pollute,  by  artificial  means,  the  waters  of  a  stream, 
without  liability  to  persons  having  a  right  to  the  use  of  the  water  flow- 
ing  therein. 

TBSTIMO!tT    COMPBTBMT    FOR    AkT  PiTRPOBB    HOT    BxCLirDBD    OH  0R5BRAL 

OBJBOTioif .  —  Where  testimony  is  competent  for  any  purpose^  it  will  not 
be  excluded  on  a  general  objection* 
ilBASORB  OF  Damaobs  FOR  PoLLUTiKo  Strbav.  —  Io  rb  actioR  to  reoover 
damages  to  a  farm,  caused  by  the  pollution  of  a  stream  running  through 
it,  it  is  error  to  admit  evidence  of  the  difference  between  the  Talne  of 
the  farm  with  the  streRm  dear  and  its  value  with  the  strsRm  polluted. 
But  if  ths  jory  is  instructed  not  to  find,  in  any  event,  the  difference  in 
the  value  of  the  farm  with  an  unpolluted  and  a  polluted  stream  on  it, 
and  their  verdict  shows  that  they  must  have  disrcfrarded  the  inoompeteut 
evidenoe,  the  error  will  not  be  ground  for  reversaL 

AcTioM  to  recover  damages.  The  plaintiflfs  recovered  a 
judgment  for  9250,  and  the  defendant  appealed. 

/.  S.  Sexton,  for  the  appellant. 

i?.  N.  MUleVj  for  the  appellees. 

CooPBR,  J.  The  appellees  brought  this  suit  to  recover  from 
the  appellant  damages  for  polluting  the  waters  of  a  small 
stream  which  runs  across  their  lands.  A  map  showing  the 
location  of  the  stream,  and  its  several  branches  before  it 
reaches  the  land  of  the  appellees,  seems  to  have  been  intro* 
duced  in  evidence  in  the  court  below,  and  several  witnesses 
were  examined  in  reference  thereto;  but  this  map  is  not  in  the 
record,  and  if  it  were,  we  would  be  unable  to  apply  the  testi- 
mony of  the  witnesses  to  it,  because  of  the  indefinite  manner 
in  which  the  locations  are  spoken  of.  It  is  manifest  that  this 
court  can  form  no  opinion  of  the  meaning  of  a  witness,  when 
the  bill  of  exceptions  states  only  that ''  the  witness  explained 
the  map  to  the  jury,"  or  testified  that  the  stream  entered  the 
land  of  the  plaintiffs  ''here"  and  runs  ''here,"  and  that  a 
ditch  was  cut  "  there  "  or  might  be  cut  "  here,"  eta  While 
it  may  be  true  that  the  bill  of  exceptions  contains  all  the 
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evidence  given  in  the  court  below  (except  the  map),  if  the 
word  "evidence"  be  taken  as  referring  only  to  spoken  wonis, 
it  is  evident  that  it  does  not  put  this  court  in  possession  of  all 
the  facts  npon  which  the  jury  acted.  We  have  adverted  to 
the  defective  character  of  the  bill  of  exceptions  here,  not  be- 
cause it  is  material  in  this  case,  but  because  we  have  almost 
invariably  found  the  same  character  of  defect  in  cases  where 
maps  and  plats  are  introduced  in  evidence  since  the  intro- 
duction of  the  stenographic  report  instead  of  the  ordinary  bill 
of  exceptions.  If  the  practice  is  persisted  in,  some  appellant 
will  some  day  have  an  affirmance  in  this  court  on  the  ground 
that  it  is  impossible  to  say  what  facts  were  developed  in  the 
court  below. 

The  evidence  in  this  case  discloses  that  the  plaintiffs  are 
the  owners  of  a  tract  of  land  through  which  a  small  stream 
of  clear  and  pure  water  originally  ran;  that  on  one  of  the 
branches  of  this  stream,  above  them,  the  defendant  company 
erected  a  cotton  and  woolen  mill  more  than  twenty  years  ago, 
which  mill  is  located  at  or  near  some  springs  from  which  this 
branch  of  the  stream  takes  its  origin.  The  defendant  dug  a 
pond  about  the  springs,  and  dammed  up  the  water  they  sup- 
plied, and  with  a  large  pump  forced  the  water  from  the  pond 
into  its  dye-house  and  through  the  closets  in  its  mills.  The 
water,  having  been  used  in  flushing  the  closets  and  in  dyeing 
the  cloths  manufactured,  and  washing  the  wool  used  by  the 
compatiy,  is  returned  to  the  stream,  below  the  pond,  and  from 
thence  flows  into  the  stream  on  the  plaintiffs'  land.  This  use 
of  the  water  commenced  more  than  twenty  years  ago,  and  has 
been  continuous  from  that  time  to  the  present. 

The  plaintiffs,  however,  contended,  and  introduced  evidence 
tending  to  prove,  that  until  less  than  five  years  before  the  in- 
stitution of  this  suit  the  stream  below  thepond  was  small  and 
feeble,  and  its  bed  crooked  and  filled  with  large  holes,  in 
which  the  water  would,  to  a  great  degree,  stagnate,  and  de- 
posit much  of  its  impurity  before  reaching  their  lands;  and 
also  that  the  banks  of  the  stream  were  not  well  defined,  and 
in  some  parts  of  the  defendant's  laud  it  spread  out  over  a  flat, 
on  which  much  of  the  polluting  matter  was  deposited;  that 
the  defendant,  within  that  period,  had,  for  the  purpose  of  ac- 
celerating the  flow  of  the  water  and  preventing  the  deposits  in 
the  bed  of  the  stream,  on  its  land,  or  on  the  flat,  dug  a  ditch, 
by  which  the  channel  of  the  stream  on  its  land  was  straight* 
ened,  the  result  of  which  was  that  the  befouled  water  was  has- 
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tened  to  the  stream  on  the  land  of  plaintiffs;  that  before  this 
ditch  was  cut,  the  stream  and  flat  on  defendant's  land  was 
m  ich  polluted,  and  obnoxious  to  sight  and  smell,  which  was 
greatly  obviated  by  cutting  the  ditch;  that  before  the  ditoh 
was  cut,  plaintiffs  suffered  but  little  inconvenience  or  injury 
because  of  the  pollution  of  the  water,  which  came  upon  her 
land  only  in  small  quantities,  except  when  the  stream  was 
flooded  by  rains,  and  quickly  passed  away;  but  that,  since 
the  cutting  of  the  ditch,  the  foul  and  polluted  water,  oontina- 
ously  and  in  large  quantities,  was  passed  into  the  stream  on 
their  land,  rendering  its  water  unfit  for  any  purpose  and  cre- 
ating a  stench  throughout  its  course. 

It  was  also  proved,  both  by  witnesses  for  the  plaintiffs  and 
defendant,  that,  within  ten  years  before  the  suit,  the  defend- 
ant company  had  considerably  increased  its  capacity  and  the 
number  of  its  employees,  by  whom  the  closets  were  used;  and 
that,  for  the  purpose  of  securing  an  increased  supply  of  water, 
the  defendant-  had  pumped  and  piped  water  from  Ford's 
Creek,  a  stream  over  a  mile  away,  the  water  from  which 
would  not  naturally  come  through  the  plaintiffs'  land;  that 
this  water  from  Ford's  Creek  was  used  for  the  same  purposes 
as  that  taken  from  the  pond,  and  after  such  use,  was  deliv- 
ered through  the  ditch  cut  by  defendant  in  the  stream  on 
plaintiffs'  land. 

The  defendant's  evidence  tended  to  show  that  the  water  of 
the  stream  was  less  polluted  than  the  plaintiffs  claimed  it  to 
be;  that  the  pollution  was  the  same  in  character  and  less  in 
degree  than  it  had  been  at  any  time  during  the  past  twenty 
years,  for,  while  the  quantity  of  water  had  been  increased,  the 
polluting  matter  was  less  per  gallon  than  before;  that  the  ditch 
cut  by  it  was  only  to  straighten  the  stream  on  its  own  land, 
and  did  not  have  the  effect,  nor  was  it  cut  for  the  purpose, 
shown  by  the  witnesses  for  the  plaintiffs. 

This  statement  of  the  material  evidence  fairly  presents  the 
facts  upon  which  the  plaintiffs  contend  that  a  right  of  recov- 
ery is  shown,  while  the  defendant  claims  that  none  should 
have  been  permitted. 

The  testimony  of  the  plaintiffs  and  defendant,  while  in 
some  respects  conflicting,  presents,  in  the  main,  Babstantially 
the  same  condition  of  affairs. 

The  defenses  relied  on  by  the  defendant  company  are:  1. 
That  a  right  to  pollute  the  stream  has  been  shown  to  exist  b} 
prescription;  2.  That  the  use  to  which  the  water  was  put  bj 
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it  was  a  reasonable  one,  in  view  of  the  character  of  its  busi- 
ness, and  that  the  right  of  art  individual  to  have  pure  water 
must  yield  to  the  policy  of  the  state  and  the  public  of  encour- 
aging great  manufacturing  establishments,  which  cannot  exist 
if  forbidden  to  befoul  the  water  which  it  necessarily  uses  in 
its  works,  or  to  deliver  it,  when  thus  necessarily  polluted, 
along  the  natural  watercourses. 

The  plaintiffs,  on  the  trial,  conceded  the  right  of  the  defend- 
ant to  pollute  the  waters  to  the  extent  to  which  that  right  had 
been  exercised  until  within  five  years  of  the  commencement 
of  their  action,  but  contended  that  the  right  now  claimed  was 
materially  different  in  character  and  degree  from  that  which 
the  defendant  could  exercise  under  its  prescriptive  claim. 

Upon  this  point  we  think  the  law  and  the  facts  are  with  the 
plaintiffs,  —  at  least,  that  upon  proper  instructions  as  to  the 
law,  the  jury  found  a  verdict  for  the  plaintiffs,  which  is  abun- 
dantly supported  by  the  evidence.  Crossly  v.  lAghtowler,  L.  R. 
2  Ch.  478,  McCallum  v.  Oermantnwn  Water  Co.,  64  Pa.  St.  40 
93  Am.  Dec.  656,  Jones  v.  CroWy  32  Pa.  St.  398,  and  R  hnian 
V.  Boiling  Spring  Bleaching  Co.^  14  N.  J.  Eq.  335,  were  all 
cases  very  similar  in  their  circumstances  to  the  case  at  bar. 
In  each  of  them  a  right  by  prescription  to  foul  the  waters  in 
which  the  plaintiff  had  an  interest,  by  depositing  dye-stuff 
therein,  was  claimed;  in  each,  the  right  to  somewhat  pollute 
was  claimed  to  warrant  pollution  to  a  greater  extent.  But 
the  courts  held  that  the  right  secured  by  prescription  was 
limited  by  the  character  and  extent  of  that  exercised  during 
the  period  of  prescription,  and  that,  for  any  increase  causing 
material  injury,  an  action  could  be  brought.  The  facts  of  this 
case,  as  found  by  the  jury,  bring  it  within  the  rule  announced 
in  these  cases. 

In  support  of  the  proposition  that  the  plaintiffs  cannot  re- 
cover in  this  suit  because  the  water  was  polluted  by  a  manu- 
facturing company,  and  that  the  right  of  the  plaintiffs  must 
therefore  be  determined  by  a  different  rule  than  would  be  ap- 
plied if  the  injury  had  been  done  by  one  not  a  manufacturer, 
the  defendant  relies  upon  the  case  of  Pennsylvania  Coal  Co. 
V.  Sanderson^  113  Pa.  St.  126;  57  Am.  Rep.  445. 

That  case  had  been  before  the  supreme  court  of  Pennsyl- 
vania on  three  previous  writs  of  error,  in  each  of  which  it  had 
been  determined  that  the  plaintiff  showed  a  right  of  recoverv: 
86  Pa.  St.  401;  27  Am.  Rep.  711;  94  Pa.  St.  302;  39  Am.  Re\)! 
785;  102  Pa.  St.  370, 
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On  the  fourth  writ  of  error,  and  upon  substantially  the 
same  facts,  a  contrary  conclusion  was  reached.  But  the  de- 
cision on  the  last  writ  of  error  is,  not  that  a  manufacturing 
company,  more  than  any  other  person,  may  pollute  the  waters 
of  a  stream  without  liability  to  others  having  a  right  to  the 
use  of  the  water  flowing  therein.  On  the  contrary,  the  opin- 
ion is  based  upon  the  express  declaration  of  the  court  that 
the  character  of  the  water  had  not  been  changed.  The  action 
was  by  Sanderson  against  the  coal  company  for  polluting  the 
waters  of  Meadow  Brook  by  discharging  therein  the  waters 
from  its  mine.  The  court  said:  *'  It  will  be  observed  that  the 
defendants  have  done  nothing  to  change  the  character  of  the 
water  or  its  purity,  save  what  results  from  the  natural  use 
and  enjoyment  of  their  own  property.  They  have  brought 
nothing  on  the  land  artificially.  The  water,  as  it  poured  into 
Meadow  Brook  is  the  water  which  the  mine  naturally  dis- 
charges. Its  impurity  arises  from  natural,  not  artificial, 
causes.  The  miae  cannot,  of  course,  be  operated  elsewhere 
than  where  the  coal  is  naturally  found,  and  the  discharge  is 
a  necessary  incident  to  the  mining  of  it." 

The  distinction  between  that  case  and  this  is  apparent  In 
that,  the  mining  company,  in  the  ordinary  use  of  its  property, 
opened  up  a  flood  of  water  which,  in  its  natural  state,  flowed 
into  the  brook,  and,  being  naturally  injurious,  polluted  the 
brook. 

In  this  case  the  defendant  company,  using  water  in  which 
it  had  a  limited  right,  and  to  which  the  plaintifis,  after  a  rea- 
sonable use  thereof  by  the  defendant,  had  an  equal  right,  by 
artificial  means  changed  the  very  nature  and  character  of  the 
water,  and  instead  of  permitting  it  to  flow  to  the  plaintifis  in 
beneficial  condition,  poured  it  upon  them,  according  to  their 
witnesses,  poisoned  and  putrescent. 

For  this  a  right  of  recovery  manifestly  existed,  unless  the 
defendant  had  acquired  the  right  by  prescription  so  to  do. 
The  verdict  of  the  jury  settles  that  claim  against  it. 

The  plaintifis,  over  the  objection  of  the  defendant,  were  per- 
mitted to  prove  that  the  water  from  the  stream  had  seeped  into 
a  spring  near  its  border,  rendering  it  unfit  for  use,  and  that, 
when  it  overfiowed  its  banks,  the  adjacent  land  was  rendered 
unfit  for  cultivation,  and  the  crop  thereon  destroyed;  that  on 
one  occasion  a  hog  that  had  been  in  the  stream  was  killed 
for  meat,  and  its  flesh  found  unfit  for  use;  and  probably  other 
circumstances  of  like  character.     The  objection  taken  to  the 
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testimony  was  general,  but  we  are  now  informed  that  the 
ground  of  objection  is  timt  no  daniages  were  claimed  in 
the  declaration  for  the  injuries  thus  proved. 

We  do  not  think  tliis  testimony  was  introduced  by  the 
plaintiffs  for  the  purposes  supposed  by  the  defendant.  No 
effort  was  made  to  prove  the  value  of  the  spring,  or  the  hog, 
or  the  injury  to  the  land  or  crops.  The  controversy  of  the 
p  u'ties  was  as  to  whether  the  water  as  polluted  was  poisonous 
a:iJ  injurious.  The  plaintiff  introduced  much  evidence  to 
( .iow  that  it  was;  the  defendant,  much  to  show  that,  though 
tiie  water  was  discolored,  it  was  wliolesonje,  and  fit  for  use  by 
i.i.in  and  beast,  many  of  its  witnesses  testifying  that  their 
flock  were  accustomed  to  drink  it,  and  some  that  they  them- 
Pelves  had  done  so.  The  testimony  objected  to  was  compe- 
tent and  relevant,  not  for  the  purpose  of  proving  specific 
(lunages  to  be  awarded  by  the  jury,  but  as  tending  to  show 
t!ie  harmful  character  of  the  water  by  reason  of  its  pollution. 
The  rule  is  well  settled  that  where  testimony  is  competent 
for  any  purpose,  it  will  not  be  excluded  on  a  general  objection. 
If  the  defendant  had  depired  to  do  so,  he  could  have  limited 
V.ie  effect  of  the  testimony  to  the  extent  to  which  it  was  com- 
petent; but  it  is  not  pern)issible  to  reserve  a  general  objection 
to  such  evidence. 

The  court  should  not  have  permitted  the  plaintiffs  to  prove 
the  difference  in  the  value  of  their  farm  with  a  clear  stream 
on  it  and  with  that  polluted  as  it  was.  The  injury  is  not  of 
a  permanent  character,  and  will  not,  in  the  course  of  nature, 
continue  after  its  cause  shall  be  removed.  It  must  be  assumed 
that  the  defendant  will  cease  to  infringe  upon  the  rights  of  the 
plaintiffSi  and  if  it  does  not,  recovery  must  be  had  in  succes- 
sive suits.  The  error  in  the  admission  of  this  evidence  wonld 
cause  a  reversal  of  the  judgment  but  for  the  fact  that  by  the 
tenth  instruction  given  for  the  defendant  the  jury  was  in- 
structed not  to  find,  in  any  event,  the  difference  in  the  value 
of  the  place  with  an  unpolluted  and  a  polluted  stream  on  it, 
and  tlie  further  fact  that  the  meager  verdict  rendered  was 
evidently  reached  by  disregarding  ^e  incompetent  evidence. 

The  judgment  is  therefore  aflSrmed. 

Thb  I>iBRi8  QuiOTiON.  —  The  deposit  in  a  ttream,  or  upon  Its  banki,  of 
WMto  maHer  from  manafaotories,  or  of  d^hrit  from  mines,  which  u  nooee« 
■arily  earried  down  hj  the  oarrent  and  thro  wo  npon  tha  lands  of  riparian 
owner«  below,  is  a  nnisanoe,  and  the  parties  injuretl  thereby  may  sne  for  its 
abatement^  to  enjoin  its  mainteuance,  auilio'r. cover  damages  for  the  injorise 
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they  may  have  sastained.  The  tort  h,  in  mxch  caae,  the  act  of  oomoMttjng 
the  waste  or  dAris  to  the  stream.  The  deposit  of  it  Qpoa  the  lands  below 
is  merely  the  coDsequence  from  which  the  cause  of  action  arises:  Cooley  on 
Torts,  2d  cd.,  676;  Woodruff  v.  North  BloomJUtd  Oravel  Mm.  Co.,  9  Saw. 
441;  RobUwn  ▼.  Black  Diamond  Coal  Co.,  67  Cal.  412;  40  Am.  Rep.  118; 
People  y.  OM  Bun  etc  Co,,  €6  Cal.  138;  66  Am.  Rap.  80;  (7ro«iy  ▼•  Betsey, 
49  Me.  639;  77  Ani.  Dec  271;  Veoaiti  v.  Dtmt^  60  Me.  479;  Qetrkh  v.  Browtu 
61  Me.  256;  81  Am.  Deo.  669;  Waaldnim  y.  Oilman,  64  Me.  163;  18  Am. 
Rep.  246;  Loekwood  Co.  ▼•  Lawrence,  77  Me.  297;  62  Am.  Rep.  763;  Bed 
Bioei'  Boiler  MilU  v.  WriglU,  30  Minn.  249;  44  Am.  Rep.  194;  CoUtmbueetc 
Co,  y.  Tarifr,  48  Ohio  St.  41;  89  Aim  St.  Rep.  629;  Jnoobs  ▼.  ^Bard,  42  Vt 
303;  1  Am.  Rep^  Sai;  Canfield  r.  Andrew,  64  Vt.  U  41  Am.  R«p.  828.  But 
where  a  railroad  company  lawfully  puts  in  a  stream  earth,  sand»  and  rock  to 
proteot  its  bridge,  and  this  material  is,  by  an  extraordinary  flood,  carried 
down  upon  the  land  of  a  riparian  proprietor,  the  company  is  not  liable:  Z^^- 
noh  Centred  B.  B.  Co.  v.  Bet/arl,  11  lU.  App.  17. 

The  greatov  nunbev  of  the  caaes  eited  ab«ve  arose  onfe  of  th»  eesting  of 
sawdust,  slabs,  and  refuse  matter  from  saw-mills  into  streama.  Two  of  them 
arose  out  of  the  deposit  of  diMa  from  coal  mines  upon  the  banks  of  streams. 
But  by  far  the  most  important  cases  upon  the  subject^  both  in  respect  to  the 
magnitude  of  the  iuterestfi  involved  and  to  the  extent  of  the  injuries  done 
and  threatened,  are  those  coastitntinif  the  recent  mining  diftri^  litigation  in 
the  state  of  California.  These  oases  arose  out  of  the  praotice  el  hydranlio 
gold-miaing  on  the  western  slope  of  the  Sierra  Nevada  Mountains.  Hy- 
draulic mining  is  the  process  by  whioh  a  bank  of  gold-bearing  earth  and 
rouk  is  wa^ihed  down  by  a  jet  of  water  discharged,  mider  immense  pressure, 
through  tlie  conTM*grng  noezle  of  a  pipe,  the  eartii  and  dikris  beinff  carried  off 
by  the  water  through  sluices,  and  discharged  into  the  natural  etreama  and 
watercourses  below.  In  the  early  days  of  hydraulic  minings  the  water  waa 
discharged  throui^h  nozzles  not  more  than  an  inch  in  diameter,  but  after  the 
invention  of  the  "Little  Giant*" and  "  Monitor"  machines,  and  at  the  date 
of  tlie  commencement  of  the  litigation  above  referred  to^  the  siie  ef  the  noa*^ 
sle  was  increased  to  from  four  to  nine  inches,  and  the  p'*esfl«re  ef  the  water 
wae  oorrespondin^y  increased.  The  case  ef  Woodnff  v.  Nortk  Bloom^ield 
Oravel  Muu  Co.,  9  Saw.  441,  was  a  suit  brought  against  several  mining  oom-^ 
panics  to  restrain  them  from  discharging  their  mining  dilrU  into  the  Tuba 
River  and  itsafflnents,  whence  it  was  carried  by  the  current  into  the  Feather 
and  Sacramento  rivers,  ftlliag  up  their  ohannela  and  injuring  their  naTiga- 
tioa^  And  covering  up  and  deatroying  the  lands  of  property  ownera  npon  and 
adiaceut  to  the  banks  of  those  watercourses.  The  Yuba  River  is  a  tributary 
of  the  Feather  River,  which  it  enters  at  the  city  of  Marysville,  thirty  miles 
above  the  junction  of  the  Feather  and  Sacramento  rivers.  The  Yuba  in  its 
upper  course  is  divitkd  into  five  principal  branches,  the  Nortlv  Middle^  and 
South  Yubaa,  and  Deer  and  Dry  creeka  The  elevation  ef  the  auriferous  per* 
tion  of  tlie  basin  of  the  Yuba  is  fjvam  two  hundred  to  five  thousand  feet  above 
the  level  of  the  sea.  The  largest  and  most  important  auriferous  deposit  ia 
the  state  is  between  the  South  and  Middle  Yubas.  Up  to  the  tim^of  the 
commen(*erneiit  of  the  suit,  about  one  hundred  million  cubic  yards  of  this  de« 
po9it  had  been  washed  out  by  the  hydranlio  procese^  and  the  dtbriB  depoaited 
in  the  Yuba  and  its  affluents.  Seven  hundred  million  eubio  yarde  riweiaed 
to  be  washed  out  by  the  same  process.  At  the  time  of  the  oomnenoenMat 
of  the  suit,  the  roHults  of  those  washings  were  appalling.  The  bed* of  the 
Yubas  and  their  affluents  had  all  *beeu  tilled  up  with  d4bn$,  ia  aome  plaee^ 
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190  fbel  deep,  from  the  damping-plaeas  of  the  higher  mines  to  the  Junction 
of  the  main  Ynba  with  the  ll'eather.  For  a  dietanee  of  seventy-five  uiilee, 
the  streams  had  regolarly  graded  thetiiselves,  so  that  a  railroad  track  might 
haw  been  laid  on  their  beds  for  the  whole  distanee.  Between  seventy 
and  eighty  million  enbio  yards  of  tUbrU  lay  in  these  ohanneb,  ready  to  be 
carried  down  by  the  annoal  floods  into  the  valleys  below.  Before  the  oom- 
menoemeei  of  hydrenlio  mining  operations,  the  Ynba  River,  from  the  foot  of 
the  roonntains  te  the  point  where  it  empties  into  the  Feather  at  Harysville, 
a  distance  d  about  twelve  miles,  ran  through  a  deep  channel  with  gravelly 
bottom  frevn  tliree  hniidred  to  fear  haadf  ed  feet  wide,  with  steep  banks  from 
fifteen  to  twenty  feet  high.  Flrem  the  banks  on  eaeh  side  a  strip  of  bottom 
lands  of  rich,  black,  allnvial  soil  extended,  on  an  average  a  mile  and  a  half 
wide,  upon  which  were  sitnated  some  of  the  finest  farms,  orchards,  and  vine- 
yards in  the  vtatcw  Beyond  this  first  bottom  was  a  second  bottom,  extend- 
ing some  distanoe  te  the  ridge  of  the  higher  hmds  on  each  side,  the  whole 
constitnting  a  basin  of  from  a  mile  and  a  half  te  three  miles  wide.  The 
channel  of  the  river  throngh  these  bottoms  had  been  filled  with  d^nia  to  a 
depth  of  npwante  of  twenty-five  feet,  and  the  whole  strip  oi  bottom  land, 
from  ridge  to  ritlge  of  high  laud,  bad  been  buried  many  feet  deep,  and  utterly 
ruined  for  farming  purposes.  Lsvees  had  been  built  along  the  ridge  on 
either  side,  at  immense  expense,  by  the  ctticens  of  Marysville  and  of  Yuba 
Gouuty,  and  by  the  miners  themselves,  for  the  purpose  of  preventing  the 
further  spread  of  the  devastation.  The  space  between  these  levees  had  been 
tilled  with  cMhis  to  the  level  of  the  high  lands  upon  which  they  were  built^ 
and  for  several  miles  of  the  lower  portion  ef  the  river  the  filking  between 
the  levees  was  several  feet  above  the  level  of  the  snrronnding  eenntry  on  the 
outside.  Tbe  only  protection  te  these  entside  lands  were  th?  slender  levees 
above  referred  to^  which  were  lial>le  te  frequent  breaks  during  the  rainy 
season.  The  lands  that  had  already  been  buried  and  destroyed  amounted  te 
upwards  of  fifteen  thousand  acres.  The  filling  in  the  bed  of  the  Tuba  was 
upwards  of  twenty  feet  at  Marysville,  and  was  increasiDg  from  year  to  year. 
The  tUbria  had  also  polluted  the  naturally  clear  watera  of  those  streams  to 
such  an  extent  as  te  render  them  wholly  unfit  for  any  domeatle  or  agricul- 
tural use.  Tbe  level  of  the  bed  of  the  Yuba  had  been  raised  by  dibria  above 
the  level  of  the  floere  of  basementvof  the  buildings  in  the  city,  rendering  ^e 
basements  nnfit  for  use  and  compelling  their  abandonment.  The  deposit  of 
this  ddM$  in  tbe  beds  of  the  narigable  watera  was  also  disastrous  and  injuri- 
ous to  navigntion.  The  bed  of  the  navigable  portion  of  the  Feather  River 
from  Marysville  to  its  month,  a  distanoe  of  thirty  miles^  was  filled  up  to  an 
average  depth  of .  ten  feet.  The  bed  of  the  Sacramento  River  below  the 
mouth  of  tiw  American  River  was  fiUsd  to  a  depth  ef  from  mx  to  twelve 
feet.  The  shoal  water  in  the  8ni8U%  San  Pablo^  uid  San  Francisco  liays 
had  Iteen  largely  increased  from  the  same  causes,  and  the  navigable  ehannels 
of  these  waters  had  been  materially  oontraoted.  In  1849  the  tidal  infiuenoe 
in  the  Sacramento  extended  as  high  as  the  month  of  the  Feather  River, 
twenty-five  miles  above  the  city  of  Sacramenta  In  1881,  it  was  no  longer 
noticeable  above  Heaooek  Shoals,  nine  milee  lielow  the  city  of  Sacramento^ 
although  the  tide  on  those  shoals  had  previously  risen  as  high  aa  three  fee(^ 
and  as  high  as  two  .  eet  at  Sacramenta  In  the  early  history  of  the  state,  the 
Sacramento  River  was  navigable  as  far  as  Sacramento  by  comparatively  deep- 
draught  steamers,  which  ran  regularly  through  Steamboat  Slough,  one  of  the 
two  channels  into  which  the  river  divides  below  Sacramenta  This  slough 
had  filled  up  to  such  an  extent  as  not  to  be  navigable  by  even  the  light* 
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driught  river  boats  of  the  present  day;  and  the  Sacramento  River  mm  no 
longer  navigable  as  far  as  the  city  of  Sacramento  by  vessels  of  deep  draagbt» 
except  during  high  water,  instead  of  at  all  times,  as  formerly.  The  com- 
plaiaaut,  Woodruff,  owned  a  large  tract  of  land  on  the  east'  side  of  the  Feather 
Illver,  a  few  miles  below  Marysville,  and  another  on  the  west  side  of  the 
same  river,  a  short  distance  farther  down.  Seventy-five  ftcres  of  one  theae 
tracts  and  fifty  acres  of  the  other,  the  best  land  in  the  tracts,  had  been 
covered  with  (Wn-is  to  snch  a  depth  as  to  render  them  entirely  useless  for 
agricultural  purposes.  He  also  owned  a  lot  near  the  bnainess  center  of 
Marysville,  covered  by  a  brick  block,  erected  at  a  cost  of  between  forty  and 
s:xty  thousand  dollars.  Formerly  the  steamboat-landing  was  in  the  Yuba, 
nearly  opposite  this  block,  but  now  it  is  in  the  Feather  River,  opposite  Yuba 
City,  in  Sutter  County,  three  fourths  of  a  mile  distant  In  1875  the  levee 
broRe,  and  Marysville  was  flooded,  and  complainant's  block  was  materially 
injured.  The  water  rose  in  it  to  a  depth  of  four  feet,  much  dibrii  was  de 
posited  therein,  the  underpinning  was  washed  out,  and  the  roof  fell  in,  ne- 
c  svtating  an  expenditure  of  from  two  to  three  thousand  dollars  for  repairs. 

After  an  extended  trial,  conducted  by  able  counsel  on  both  sides,  the  court 
decided  that  the  acts  of  the  defendants  constituted  a  public  and  private 
nuisance,  desttuciive,  continuous,  increasing,  and  threatening  to  continue, 
i  croase,  and  be  still  more  destructive,  and  granted  a  perpetual  injonotion 
to  restrain  its  maintenance. 

In  the  subsequent  case  of  Woodruff  v.  North  Bloomfield  O ravel  MifL  Oo.,  11 
Saw.  590,  it  was  held  that  the  running  of  a  tunnel  two  thousand  five  hundred 
feet  into  a  mine,  and  washing  the  earth  removed  therefrom,  and  washing  the 
eartli  from  caves  of  the  banks,  occurring  from  time  to  time,  by  a  hydraulic 
II  0  liter,  and  other  washings  of  earth  and  dibrUt  by  water  flowing  over  the 
high  banks  of  the  mine  into  a  tributary  of  the  Yuba  River,  was  a  yiolation 
of  the  injunction  above  mentioned,  and  a  contempt,  and  a  fine  of  fifteen 
hundred  dollars  was  imposed  as  a  punishment  therefor. 

The  case  of  PeopU  v.  Qold  Run  etc.  Co.,  66  Cal.  138,  56  Am.  Rep.  80,  was 
deci.led  by  the  supreme  court  of  California  a  few  months  after  the  decision 
in  the  Woodruff  case.  This  was  an  action  brought  by  the  attorney-general 
in  th%  name  of  the  people  to  restrain  the  defendant  from  washing  the  dihri§ 
from  its  mining-ground  on  the  North  Fork  of  the  American  River  into  that 
stream.  The  facts  of  that  case  were  similar  to  those  in  the  Woodruff  case, 
except  that  the  operations  carried  on  were  on  a  much  smaller  scale.  The 
principles  involved  were  the  same,  and  the  decision  was  substantially  the 
same.  These  two  cases  have  settled  the  law  upon  the  question  under  disoua* 
sion  in  California. 

Prtyatb  Pbrson  mat  Sub  to  Restbaih  Public  Nvibanob  whbh. — A 
private  person  who  Ims  sustained  special  injuries  peculiar  to  himself  from 
the  existence  of  a  public  nuisance  may  maintain  a  suit  in  his  ewn  name  to 
restrain  such  public  nuisance.  This  is  a  well-established  rule  of  law  in  rela- 
tion to  nuisauces  in  general,  and  is  as  applicable  to  nuisances  arising  from 
the  deposit  of  dihrie  in  streams  as  to  any  other  class  of  nuisances:  Woodruff 
T.  Norih  Bloomfield  Oravel  Min,  Co,,  9  Saw.  441.  Such  nuisance  may  also 
be  enjoined  upon  the  application  of  the  attorney-general  in  the  name  of  the 
people  of  the  state:  People  v.  OoUi  Run  etc  Co.,  66  Cal.  138;  56  Am.  Rep.  80. 

Joinder  or  Parties  Defendant  in  Suit  to  Enjoin  Nuisanob. — Ser- 
eral  riparian  proprietors  aloni;  the  banks  of  a  stream  who,  though  acting  ^ 
independently  of  each  other,  deposit  waste  material  or  dibru  in  the  stream. 
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whence  it  is  carried  dowa  by  the  water,  and  becomes  inextricably  inter- 
mingled before  it  reaches  the  premises  of  the  persons  injured  thereby,  may 
all  be  made  parties  defendant  in  a  suit  in  equity  brought  to  restrain  the 
nuisance,  since  it  is  the  combined  action  of  the  waste  or  ti^U  from  the  dif* 
feretit  sources,  uniting  and  commingling,  and  then  drifting  down  upon  the 
lower  proprietors,  which  constitutes  the  nuisance  complained  of:  Woodnff 
y.  NorUi  Bloomfield  Omvel  Miii,  Co,,  8  Saw.  628;  People  v.  Gold  Run  etc.  Co., 
66  CaL  138;  56  Am.  Rep.  80;  Lockwood  Co.  t.  Lawrence,  11  Me.  297;  52  Am. ' 
Rep.  763.  The  same  principle  has  been  applied  in  other  oases  of  nuisance: 
CrossUy  y.  LuflUowler,  L.  R.  3  Eq.  279;  I'koi-pe  v.  BrumfiU,  L.  R.  8  Ch. 
650;  Duke  qf  Bucdeugh  v.  Coman,  5  Macph.  214;  Woodyear  t.  Scha^er,  67 
Md.  1;  40  Am.  Rep.  419;  Cliipman  v.  Palmer,  11  N.  T.  61;  83  Anu  Rep. 
566.  In  delivering  the  opinion  of  the  oonrt  in  Lockwood  Co,  t.  Lainrence,  11 
Me.  297,  52  Am.  Rep.  753,  Foster,  J.,  said:  **The  acts  of  the  respondents 
may  be  independent  and  several,  but  the  result  of  these  several  acts  com- 
bines to  produce  whatever  damage  or  injury  these  complainants  suflfer,  and  in 
equity  constitutes  but  one  cause  of  action."  And  Sawyer,  0.  J.,  in  Woodruff 
y.  Korth  Bloomfield Oratfel Mm.  Co.,  8  Saw.  628,  said:  "In  equity,  the  court 
is  not  tied  down  to  one  particular  form  of  judgment.  It  oan  adapt  its  decrees 
to  the  circumstances  in  each  case,  and  give  the  proper  relief  as  against  each 
party,  without  reference  to  the  action  of  others,  and  without  injury  to 
either.  Each  is  dealt  with,  with  respect  to  his  own  acta,  either  as  affected 
or  unaffected  by  the  acts  of  the  others.  It  is  not  necessary,  for  the  preven- 
tion of  future  injury,  to  ascertain  what  particular  share  of  the  damages  each 
defendant  has  iuflicte'd  in  the  past  or  is  about  to  inflict  in  the  future.  It  is 
enough  to  know  that  he  has  contributed,  and  is  continuing  to  contribute,  to 
a  nuisance,  without  ascertaining  to  what  extent,  and  to  restrain  him  from 
contributing  at  all."  A  different  dootrine  was  laid  down  in  Keye$  t.  LiUle 
York  etc  Co.,  53  Cal.  724,  which  was  a  suit  in  equity  to  enjoin  a  nuisanoe, 
arising  from  the  deposit,  by  the  defendants,  of  mining  d&rU  in  Bear  River. 
The  supreme  court  sustained  a  demurrer  to  the  complaint  upon  the  ground 
of  misjoinder,  liecanee  all  the  parties  who  contributed  to  the-  injury  com* 
plained  of  could  not  be  joined  as  defendants  without  an  averment  that  they 
acted  in  concert  in  the  commission  of  the  wrongful  acts  charged  against  them. 
But  McKee,  J.,  in  People  v.  Qold  Run  etc.  Co,,  66  CaL  138,  56  Am.  Rep.  80, 
s;iid  that  this  case  was  practically  overruled  by  the  later  case  of  IliUman  ▼. 
Newingion,  57  Cal.  62.  And  its  dootrine  was  disapproved  in  Woodruff  t. 
North  Bloomfield  Gravel  Min.  Co,,  8  Saw.  628,  as  not  being  "in  accordance 
with  the  principles  of  equity  jurisprudence  in  England,  or  generally  in  the 
United  States,  as  established  by  the  authorities.*' 

In  actions  at  law  to  recover  damages  for  an  injury  already  inflicted,  a  dif* 
ferent  rule  is  applied;  and  if  the  tort  committed  is  wholly  separate  and 
independent  at  the  time  of  its  commission,  the  parties  who  committed  it 
cannot  be  made  jointly  liable  for  the  injury:  LUUe  SehuplkiU  Ifeuf.  etc  Go.  y. 
Richards,  57  Pa.  St  142;  98  Am.  Deo.  209;  Chipman  v.  Palmer,  11 N.  Y.  61; 
33  Am.  Rep.  566;  SeUick  v.  Hail,  47  Conn.  260;  Blaudell  y.  Stephens,  14  Nev. 
17;  83  Am.  Rep.  523. 

NuiSANCB  Caused  bt  Dkposit  ot  Debris  not  Adthobizbd  bt  Lioibla* 
TioN. — The  acts  of  mine-owners  on  streams  in  depositing  therein  mining 
debris  which  is  carried  down  by  the  water  and  deposited  in  the  navigable 
waters  of  the  state,  injuring  or  destroying  navigation,  or  oast  upon  the  lands 
of  riparian  owners  below,  covering  them  up  and  making  them  useless,  ar« 
neither  authorized  nor  justified  by  the  acts  of  Congress  which  recognise, 
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permit^  and  regulate  miniiig  on  tbe  pablio  lands,  or  on  lands  granted  by  the^ 
United  States  to  prirate  owners.  Kor  are  sncb  acts  anthoriaed  or  justified^ 
by  state  statutes  providing  for  the  improrement  of  the  narigable  rivers  of  tha^ 
state,  ahhovgh  they  recognize  the  existence  of  the  injuries;  or  by  state  laws- 
regulating  mining  operations:  Woodrt^r.  Nor^  BtoomfieU  Oravel  Min,  Co,, 
9  8aw.  441.  Neither  the  United  States  nor  the  state  could  pass  a  law  au> 
thonjsing  such  an  invasion  of  private  property,  or  snch  an  injury  to  the  nav- 
igable waters  of  the  stats;  PoUard'a  Lessee  v.  Hagan,  3  How.  223;  Baggft  v. 
Mertei  Mm.  Co.,  14  CaX.  279;  Feople  v.  Oold  Run  etc.  Cb.,  8G  OiL  138;  5e 
Am.  Rep.  80;  Woodruff  v.  iTe/t/k  Bloomfie(d  Oravel  Min.  Co,,  9  Saw.  441. 
The  oorering  up  of  land  with  debris,  so  as  to  effectaally  de«)tn>y  or  impair 
its  usefulness,  is  a  talcing  thereof  within  the  meaning  of  the  oonstitntional 
provision  prohibiting  the  taking  of  private  property  without  oompensation. 
to  the  owner:  Pampflty  v.  Oreen  Bay  Co,,  13  Wall.  168;  ShUon  v.  Boston  flc* 
R.  R.  Oo^  51  N.  H.  SM;  12  Am.  Kep.  147.  Even  in  England,  where  Par- 
liament can  authorize  nuisances^  and  the  taking  of  private  property  without 
compensation,  the  courts  are  careful  not  to  imply  or  infer  authority  to  create- 
nnisances  when  such  authority  is  not  olearly  given  by  the  express  terms  of 
the  act,  and  it  is  held  that  bodies  acting  under  acts  of  Parliament  must  con- 
fine themselves  strictly  within  the  powers  granted:  AUomey-Oeneral  y,  Colney- 
Hntch  Lunatic  Asylum,  L.  R.  4  Ch.  153;  Clo\oe8  v.  Staffordshire  etc  Co.,  L.  R. 
8  Ch.  125;  Attorney  General  v.  Leeds  Corp,,  L.  R.  5  Ch.  583;  Attomey-Oeneral 
V.  Council  qf  Borough  of  Birmingluvm,  4  Kay  k  J.  528. 

Custom  cannot  Oivb  Right  to  Dbposit  Debris  iif  Strkam.  —  No  right 
can  be  acquired  by  cuatom  to  cast  dibris  into  a  stream,  to  be  carried  down 
and  deposited  upon  the  property  of  a  riparian  proprietor  below,  destroying 
and  rendering  it  useless,  or  to  fill  up  the  beds  of  navigable  streams,  impeding- 
or  destroying  navigation:  Red  River  Roller  MilU  v.  Wri^^  30  Minn. '249; 
44  Am.  Rep.  194;  People  v.  Gold  Run  etc.  Co,,  66  Cal.  138;  56  Am.  Rep.  80^ 
Woodruff  V,  North  Bloomfield  Gravel  Min,  Co,,  9  Saw.  441.  The  defendanta- 
in  the  California  cases  above  cited  contended  that  their  acts  were  authorized 
by  the  customs  of  miners  In  tliat  state,  which  had  been  recognized,  confirmed, 
and  legalized  by  the  lej^islation  of  the  atate  and  of  Congresa.  The  oonrta. 
however,  decided  that  they  were  not  so  authorized  by  any  valid  custom  or 
usage.  McKee,  J.,  in  delivering  the  opmion  of  the  court  in  the  case  of 
People  V.  Gold  Run  etc  Co.,  66  Cal.  138,  56  Am.  Rep.  80,  said:  "Undoubt- 
edly,  the  fact  must  be  recognized,  that  in  the  mining  regions  of  the  state,  the- 
custom  of  making  use  of  the  waters  of  streams  as  outlets  for  mining  dibris 
has  prevailed  for  many  years;  and,  as  a  custom,  it  may  be  conceded  to  have 
been  founded  in  necessity;  for  without  it,  hydraulic  mining  could  not  have 
been  economically  operated.  In  that  custom  the  people  of  the  state  have 
sileutly  acquiesced,  and  upon  the  strength  of  it  mining  operations  involving 
the  investment  and  expenditure  of  large  oapital  have  grown  into  a  legitimate 
business,  entitled,  equally  with  all  other  business  pursuits  in  tbe  state,  to 
the  protection  of  the  law.  But  a  legitimate  private  business,  founded  upon 
a  local  custom,  may  grow  into  a  force  to  threaten  the  safety  of  the  peopld- 
and  destruction  to  public  and  pri/ate  rights;  and  when  it  develops  into  thai 
condition,  the  custom  upon  which  it  is  founded  becomes  unreasonable,  be- 
cause dangerous  to  public  and  private  rights,  and  cannot  be  invoked  to  jus- 
tify the  continuance  of  the  business  in  an  unlawful  manner."  The  same 
principles  have  been  applied  in  ca^es  arising  from  the  throwing  of  diibris  from 
eaw-mills  into  streams:  Veazie.  v.  Dwinel,  50  Me.  479;  Oerrish  v.  Brown,  51 
Me.  256;  81  Am.  Dec.  569;  Rt-d  River  Roller  MiUa  v.  Wright,  30  Minn.  249;  44 

Digitized  by  LjOOQ  IC 


Oct.  1891.]  Lewis  «.  White.  667 

Jim.  Rep.  lOi;  and  in  CofumhuM  etc  Coal  Co,  t«  Ttirler,  48  Ohio  8t  41»  29 
.Am.  St  Rep.  528,  to  the  casting  of  ddbris  from  a  coal  mine  into  a  stream. 

No   FKKACRimVB  RiOHT  TO  COMTUICB  PUBLIO  NuiSANCB. — It  ii  A  WoU- 

•eiita'>lishe.l  rule  of  law  that  no  right  to  maintaia  or  continua  a  pnblio  nai- 
«au..o  of  aiiy  kind  whatever  can  be  acquired  by  prescription:  Wood  on 
Kuisauc  es,  sees.  7C,  727;  Cooley  on  Torts,  613;  We^dn^v,  Novik  BhomJUH 
<9r,vfl  Uin.  Co.,  9  Saw.  441 ;  Petpk  T.  Ooid  Rumete.Cd.,96 €U.  138;  M  Am. 
ilop.  80;  PeUiM  t.  JoftMon,  56  Ind.  138;  Veimiev.  Dwinel  00  Me.  479;  Bhodea 
V.  Wiikehfod^  27  Tex.  304;  ^  Am.  Deo.  631.  And  thia  mle  applies  to  a  snit 
lirought  by  a  private  person  who  has  sustained  special  injuries  from  a  public 
nnisance,  as  well  as  to  a  suit  bronght  by  the  attomey-geneml  in  the  name  of 
the  people  «f  the  etate.  A  pvbUe  nnsesiee  is  net  BBlasrfiil  as  to  the  whole 
pnUic,  and  lawful  as  to  ite  •oastitnanfei^  or  a  part  of  its  coostitoents;  it  is 
abeolotely  and  wholly  oalawfnl:  WooArvg  ▼.  J^orCl  BVom^ML  OroDd  MkL 
<7a,  9  Saw.  441. 

Inoonvkmibnob  No  Qround  vor  RBruBiifo  to  Enjoin  Ndisamcb.  — Where 
the  rights  of  a  complainant  are  infringed  by  the  nnuatenanoe  of  a  nniaanoe, 
the  fact  that  it  will  pat  tiM  party  soagbt  to  be  enjoined  to  great  inoonve- 
nieaoe  and  expense  ia  no  reaaon  for  refnsing  to  grant  an  injnnetion.  Thia  is 
a  coosideratioB  with  which  the  courts  have  nothing  to  do.  They  are  bonud 
to  grant  to  the  party  seeking  relief  such  relief  as  the  law  entitles  lum  to  re- 
-eeive,  whatever  may  be  the  inconvenience  to  the  defendant  or  to  the  general 
pnblic:  Woodfi^y.  Norik  Bh<mJiM  QrtxvdMm,  Ck,  9  Saw.  441;  ilMoriKy- 
Oeit^ral  v.  Comiea^  Boron^t^  Binmngham^  4  Kay  ft  J.  5S8;  itMorMyOeif 
^ral  V.  Oolnt^  J3atck  Lumaiic  A^imn,  L..B.  4  Ch.  146. 

Dam  FOB  iMPoaNDiNo  MufiNO  DiBua.  —  In  the  case  of  Hardi  v.  Liberiif 
HiU  etc  Co.,  27  Fed.  Eep.  788,  it  was  decided  that  no  dams  for  the  imponnd- 
nng  of  mining  dibris  erected  in  mountain  streams  should  be  held  sufficient 
to  proteot  ripartaa  proprietors  below,  when  the  determination  of  tlMir  snffi- 
•eieney  rests  npon  the  o|Hnien  ol  engiBeere  apparently  eqnally  intelligent^ 
and  those  opinioBB  are  at  variaaoe;  nor  upon  any  evidence  not  of  the  meet 
unquestionable  and  satisfactozy  character.  It  was  said  in  that  ease  that  it 
is  not  for  the  court  to  speculate  upon  the  sufficiency  of  means  adopted  by 
trespassers  for  the  protection  ol  parties  trespassed  upon,  or  the  •nfficieney 
of  such  means  to  resist  the  aotion  of  the  forces  of  natnre,  where  the  data  for 
oorreot  deterainatiai  are  nnoertaiB  and  nnrsiiaMe^  and  whwe  an  effvor  of 
jndgment  is  liable  to  work  great  injniy  to  the  latter* 


LswiB  V.  WHira 

pt  Ifissistippi,  HO.) 

HonmAV  op  TkvAvr  ni  Common,  Co-tbnant's  Oombbv  vor  Ki 

TD  SziBTBSOl  09.  — A  debtor  eoenpying  land  tm  a  tenant  in  yyii"ii?< 
may  have  a  homestead  exemption  therein,  and,  as  BgaioBt  ereditorsy  hie 
oo>tenanVs  consent  to  such  oooapan^  is  not  eesentiaL 

floMBBTBAB  SzBHFTiON  OT  Tbhavt  iv  Common,  Sztbnv  ov.  —The  datm 
to  the  hoaeetead  exemption  ui  property  held  in  ooanmoa  is  regnlated 
and  bonnded  ia  extent  and  valne»  jnet  as  in  other  eases.  The  tenant  in 
oommon  hae  no  floating  elaim  to  oxemption  in  the  entoo  eetate.    He  is 
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protected  in  his  occupancy  of  a  homestead  of  proper  quantity  and  ralne, 
but  no  farther,  and  whatever  interest  he  may  have  in  the  remainder  of 
the  commoQ  property  may  be  seised  and  sold  to  satisfy  the  demands  of 
his  creditors  in  proper  cases. 

The  complainant  in  the  court  below  filed  his  bill  against 
the  appellants,  alleging  that  he  was  the  owner  in  fee  of  an 
undivided  one-sixth  interest  in  a  certain  tract  of  land  con- 
taining about  866  acres,  and  in  a  certain  other  tract  of  about 
385  acres;  that  he  was  a  married  man  and  householder,  the 
head  of  a  family,  and  a  citizen  of  the  state,  and  that  he  was 
residing  upon  said  lands,  with  the  consent  of  all  his  co-ten- 
ants, except  the  heirs  of  his  deceased  brother,  who  were  minors, 
and  therefore  incapable  of  giving  their  consent;  that  his  one- 
sixth  interest  in  all  of  said  lands  was  less  than  the  number  of 
acres  which  he  was  entitled  to  hold  under  existing  laws  as  a 
homestead  exemption;  that  said  lands  were  easily  capable  of 
division,  and  would  have  been  partitioned,  but  for  the  minor- 
ity of  some  of  the  owners.  The  bill  further  alleged  that  the  de- 
fendant Lewis,  as  sheriff,  under  executions  in  favor  of  the  other 
defendants  against  the  complainant,  had  levied  on  his  interest 
in  all  of  said  lands,  and  had  advertised  the  same  for  sale. 
An  injunction  was  asked  to  restrain  the  sale,  upon  the  ground 
that  complainant's  interest  in  all  the  lands  was  exempt  as  a 
homestead.  A  demurrer  to  the  bill  was  sustained,  and  the 
defendants  declined  to  answer^  whereupon  a  final  decree. was 
rendered  in  favor  of  the  complainant,  awarding  a  perpetual 
injunction,  and  the  defendants  appealed. 

D.  C.  Bramletty  for  the  appellants. 

J.  H.  Jones  and  H.  8.  Van  Eaion^  for  the  appellee. 

Woods,  J.  It  has  several  times  been  said  by  this  conrt,  in 
general  terms,  that  a  tenant  in  common  may  maintain  his 
claim  to  his  homestead  exemption  in  the  common  estate. 
The  requirements  of  the  litigation  presented  in  this  cause  de- 
mand of  us  a  fuller  and  more  particular  annunciation  of  the 
law  governing  cases  of  claims  of  homestead  exemptions  by 
one  of  the  tenants  in  common  in  the  undivided  property. 

1.  The  execution  creditor  has  no  concern  with  the  title  of 
the  tenant  in  common  whose  estate  he  is  seeking  to  subject 
to  his  demand.  If  the  debtor  has  good  title  to  an  undivided 
interest  in  the  common  property,  and  has  united  with  title 
Actual  occupancy,  the  creditor  cannot  assail  the  homestead 
rights  of  the  exemptionist.     If  the  debtor  has  no  good  title. 
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the  oreditor  cannot  be  heard  to  complain  that  he  is  not  al- 
lowed to  8ell  that  of  which  confeBsedly  his  debtor  is  not 
owner.  The  question  of  the  title  of  the  tenant  in  common 
to  the  exempt  homestead  is  not  involved.  Whether  he  has 
or  has  not  title  cannot  affect  the  rights  of  the  tenant  in  com* 
mon  claiming  his  homestead  in  the  common  property. 

2.  The  consent  of  the  co-tenants  to  the  occupancy  of  the 
homestead  claimed  is  not  essential  to  the  successful  mainte- 
nance of  the  homestead  exemption  in  a  contest  with  creditors 
of  the  homestead  exemptionist  The  debtor  is  found  in  the 
occupancy  of  the  common  property,  and  asserting  claim  to 
his  homestead  exemption  in  a  part  of  it;  if  he  has  or  has  not 
the  consent  of  his  co-tenants,  the  creditor  cannot  complain. 
The  want  of  title,  or  the  want  of  consent  by  co-tenants  to  oc- 
cupancy, in  no  way  possible  can  affect  the  rights  of  the  cred- 
itor seeking  to  subject  the  debtor's  property  to  his  demand. 
The  remark  in  MeOrath  v.  Sinclair.  55  Miss.  89,  that,  "per- 
haps the  better  rule  is, ...  •  that  the  homestead  may  be 
acquired  in  the  common  property,  with  the  consent  of  the  co- 
tenant,  which  will  be  good  against  all  other  persons,"  contains 
an  intimation  which  is  unsound;  and  this  unsound  intimation 
is  perfectly  refuted  in  the  reasoning  of  the  court  which  imme- 
diately follows  it.  Said  the  court  in  that  case:  '*  It  is  the 
occupancy  as  a  residence  which  the  statute  had  in  view,  and 
intended  to  protect,  rather  than  the  title  by  which  he  held. 
The  substance  thereof  is,  that  the  creditors  shall  not  break  up 
the  home  and  residence  by  a  sale  of  such  title  as  the  debtor 
had.  If  the  debtor  refers  his  possession  to  a  tenancy  in  com- 
mon with  another,  and  enjoys  the  occupancy  in  that  right,  it 
is  no  reason  that  he  should  lose  his  home  because,  as  against 
his  co-tenant,  he-  has  not  an  exclusive  right,  and  could  be 
compelled  to  make  partition.  These  are  matters  between 
himself  and  his  co-tenant.'' 

8.  The  claim  to  the  homestead  exemption  in  property  in 
common  is  to  be  regulated  and  bounded,  in  extent  and  value, 
just  as  in  every  other  case.  The  debtor  may  claim  and  hold 
and  have  spared  to  him  a  homestead  not  exceeding  in  quan- 
tity 160  acres  in  the  land  occupied  by  him,  and  in  value  not 
exceeding  two  thousand  dollars.  If  the  claim  set  up  shall 
appear  to  the  creditor  excessive  in  quantity  or  value,  by  proper 
proceedings  he  may  have  such  excess,  if  shown  to  exist,  sub- 
jected to  payment  of  his  debt 

The  tenant  in  common  who  claims  his  homestead  exemn- 
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tion  in  11m  estate  in  common  has  no  floating  olaiiii  to  ex- 

eiiipiiiM)  in  tl)e 'entire  estate,  aa  must  be  Been  from  wliat  lias 
been  already  aaid  by  na.  Hie  is  to  be  {notected  in  hia  occa- 
peiney  of  the  bomegtead  of  proper  quantity  and  FaloOi  but  no 
further.  Wbatever  intereat  he  may  have  in  the  remainder  of 
the  common  property  is  salable  in  aatisftiction  of  demands 
of  creditors  in  proper  oases.  What  this  undivided  iatorest  in 
the  remainder  of  the  oomoKMi  estate  may  bc^  or  may  prove 
to  be  worth,  is  a  matter  of  no  concern  in  the  examination  of 
the  subject  now  boing  eonsidei^ed.  And  bo  what  the  real 
interest  of  the  debtor  in  the  homestead  exemption  allowed 
him  may  now  be  worth,  or  whether  it  may  hereafter  prove 
valoeleBS,  comparatively,  oo  partition  with  the  co-tenants, 
are  questions  not  involved.  Whatever  estate  the  debtor  has 
in  the  common  property  outside  of  that  part  claimed  as  a 
homestead  may  be  seised  and  sold;  and  whatever  estate  the 
co-tenants  have  in  the  part  claimed  as  a  faomeslead  by  the 
debtor,  their  tenant  in  common,  remains  nnaffected,  as  be- 
tween bim  and  them,  by  the  recognition  and  allowanoe  of 
his  homestead  in  the  common  property,  in  the  contest  be- 
tween him  and  his  execution  creditor. 

The  decree  of  the  court  below  must  be  reversed,  beoanse  by 
it  the  appellee  had  greater  relief  afforded  than  he  was  entitled 
to  ask  or  recdve.  The  injunction  ahould  be  made  perpetual, 
in  Po  far  as  a  homestead,  not  excessive  in  quantity  or  value, 
may  be  claimed,  and  it  should  be  dissolved  as  to  the  lesidae 
of  the  lands  embraced  in  the  bill  of  complaint.  In  order, 
therefore,  that  the  neoessary  further  proceedings  may  be  had 
to  meet  the  views  herein  announced,  the  decree  will  be  re- 
versed, the  cause  remanded,  and  leave  given  appellants  to 
answer,  if  they  shall  desire  to  do  so^  within  thirty  days  affcsr 
mandate  filed  in  the  court  below. 


HoMBTSAD  ov  TiSAiiT  »  Omuuom.^-AM  tssatsipthn  ftwa  i 
•f  proportj  of  co-tenantB,  ae*  notM  to  McCoff  v.  Brtimamt  1  Am.  St.  Etpb 
S93-595»  and  Wolf  r.  Fkiaehacker,  63  Am.  Deo.  121.  In  the  ktter  esee^ 
and  in  othera  referred  to  in  these  notea,  it  la  denied  that  the  atatntea  eon* 
template  a  homestead  in  landa  held  by  oo-tenanta.  To  the  aame  elFeol  k 
Jiitkcp  T.  Hwbbard,  23  CaL  514;  88  Am.  ]>eo.  132.  The  above  nolis  isfcr 
to  anthoritiea  in  which  the  opposite  Tiew  ia  taken,  and  thia  doctrine  u  slao 
adopted  ia  the  following  more  recent  oaseat  l%ompton  r,  Kimg^  M  Ark.  0| 
rsf «  ▼.  MtrriU.  74  Iowa»  683;  BotUm  w.  Ob$rm,  70  Iowa»  278b 
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[69  Mississippi,  888.] 
Mahdamus,  Svatb  OmosR  Pkrsonaixt  Ijablb  fob  Ooim  or.-- Wh«t 
jadgmenb  goes  against  a  stata  officer  in  a  prooeading  againsi  -lilm  by 
mandammf  he  is  piersoDaUy  liable  for  OQst%  lika  a^y  other  Utigapt;  b«t 
if  sach  costs  were  property  inonnred,  be  hat  a  oUimagUMt  theatatt  tmt 
seimbttrsesaeat. 

Motion  in  the  supreme  court  made  by  the  attornej/general 
to  invoke  the  judgment  of  the  court  as  to  .whethi,*r  tbd  coBts  of 
the  appeal  id  the  mandoniiM  proeaading  against  tha  auditor, 
^hich  had  bt^en  decided  ttdversely  to  him,  were  taitable 

against  him. 

T.  M.  MUl&r^  attome^generaly  for  the  motion. 

Camfbsll,  0.  J.  The  guestton  is,  whether,  {n  a  proceeding 
by  immdamus  ngtiinst  a  state  officer  in  which  Judgment  goes 
against  him,  he  is  personally  liable  for  costs.  He  is  certainly 
liable  for  costs,  as  any  other  litiganl  is.  His  position  is  that 
of  an  official  trustee,  and,  like  other  trnsteea,  is  to  be  adjudged 
to  pay  costff,  and  has  a  claim  on  the  state  for  reimbursement 
of  bis  proper  expenditure  in  this  behalf,  just  as  trustees  have 
a  claim  on  the  trust. fund  they  represent  for  reimbursement 
of  all  proper  costs  of  defending  their  trust  This  matter  is  not 
provided  for  by  statute,  as  it  well  might  be.  It  cannot  be 
doubted  that4u  all  pases  where  litigation  results  from  the  ac^ 
tion  of  itsofScer  in  an  effort  to  subserve  its  interest,  the  stale 
will  save  him  harmless  from  costs  adjudged  against  him; 
otherwise  he  might  be  deterred  from  prbper  litigatioti  in  the 
interest  of  the  state.  It  would  seem  to  be  proper  and  wise  to 
vest  power  in  the  courts  (at  least  in  the  court  of  last  resort) 
^o  render  judgment  for  costs  in  all  such  oases  against  the  state, 
|f  the  court  giving  judgment  -shall  certify  that  the  course  of 
the  oflficer  in  instituting,  prosecuting,  or  defending  the  pro- 
ceeding was  justifiable.  In  this  way  justice  may  be  done  to 
the  oHficer,  and  the  state  saved  from  costs  improperly  incurred. 
The  costs  will  be  taxed  against  the  person  litigating,  because 
no  other  judgment  can  be  rendered,  in  the  absence  of  a  law 
providing  for  it.  

Mandamus,  Allowancb  or  Costs  nv.  —  la  all  prooeedlngs  by  mtaidanntM, 

the  granting  of  costs  to  one  party  or  the  other  is  ezclusiTely  in  the  discretion 

of  the  court,  and  they  may  be  awarded  or  refused,  aooording  as  the  equity  or 

justice  of  the  case  require:  People  t.  Denamare,  I  Barb.  667«     In  New  Jersey, 
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kowev^er,  the  rfght  to  eosta  is  held  to  be  entirely  dependent  on  statate^ 
and  in  fJopptr  r,  Freeholden  qf  Berger,  62  N.  J.  L.  318,  coete  were  denied  to- 
relators  who  sncceeded  on  a  demurrer  to  an  alternative  maniamiu^  on  the 
groand  that  the  circumstancea  were  not  covered  by  the  statnte  relating  ta 
this  subjeot.  Where  the  granting  of  costs  rests  in  the  discretion  of  the 
eoiirtk  the  allowance  of  snch  costs  to  the  relator  is  not  reviewable  on  ap* 
peal:  People  t.  AUnight^  23  How.  Vt.  806;  SUiU  v.  Judge  €f  Kenosha  County^ 
8  Wis.  809.  The  general  rnle  in  flMMdonms,  as  in  other  proceedings,  is,  thai 
eosts  follow  the  event  of  the  taitt  fom  ▼.  Whitney^  82  N.  H.  408.  Under 
the  Oregon  code,  the  right  of  a  plaintiff  to  recover  costs  does  not  de- 
pend np(m  his  claiming  or  recovering  damages,  bat  he  is  entitled  to  costa 
as  a  matter  of  course  npon  obtaining  the  relief  sought:  Bvuh  t.  CMay,  1$ 
Or.  355.  In  New  York,  the  oonrt,  upon  awarding  a  peremptory  writ  of 
mandam%%8,  does  not  grant  costs  against  the  judges  of  subordinate  courts,  or 
other  public  officers  intrusted  with  the  discharge  of  judicial  duties:  Anonym 
mouMf  19  Wend.  157;  but  will  award  costs  where  the  judges,  instead  of  obey, 
ing  an  alternative  writ,  make  a  return;  for  in  snch  cases  it  is  presumed  they 
are  indemnified  by  the  party  in  interest:  People  t.  New  Torh  Common  Pleas, 
18  Wend.  634.  And  in  New  Hampshire,  where  the  court  decided  that  a 
mandamus  should  issne  against  a  justice  of  the  peace,  commanding  him  to 
make  a  copy  of  the  recognizance  entered  into  npon  an  appeal  taken  from  a 
judgment  rendered  by  him,  it  was  held  that  costs  should  be  allowed  the 
petitioner:  BoUout,  Smith,  31  N.  H.  413.  Where  the  term  of  a  town  officer 
expires  while  proceedings  are  pending,  and  an  alternative  writ  of  mandamus 
is  sued  out  against  his  successor,  the  latter  is  not  liable,  upon  judgment 
against  him,  for  coats  incurred  before  issue  of  the  alternative  writ:  Ferguson 
V.  Stale,  31  N.  J.  L.  289.  Costs  are  not  usually  given  on  granting  an  alter- 
native writ  on  motion:  People  ▼.  Supervisors  ^f  Columbia,  5  Cow.  291;  nor 
will  the  relator  be  entitled  to  costs,  upon  the  granting  of  his  application  for 
a  mandamus  against  a  public  officer,  when  it  appears  that  the  refusal  of  the 
officer  to  comply  with  the  demand  of  the  relator  was  conscientious  and 
founded  on  reasonable  grounds:  People  v.  Ftagg,  5  Abb.  Pr.  232.  Where 
the  notice  of  motion  for  a  mandamus  asks  for  costs,  and  the  motion  is 
denied,  costs  are  awarded  against  the  relator:  People  v.  New  Torh  Common 
Pleas,  1  How.  Pr.  222.  So  where  the  petition  is  withdrawn,  the  mle  ia  to 
allow  costs  to  the  respondent,  unless  he  is  in  fanlt:  Anonymous,  31  Me.  691. 
If  the  relator,  after  suing  out  a  mandamus,  removes  from  the  state  between 
the  issuing  of  the  alternative  and  the  peremptory  writ,  proceedings  will  be 
stayed  until  security  for  costs  is  filed;  and  it  is  no  answer  to  the  pnotion 
that  the  defendant,  with  knowledge  of  the  removal  ol  the  relator,  had  moved 
in  the  cause  on  his  part:  People  v.  OnMa  Common  Pleas,  18  Wand.  852. 
Where  the  finding  is  against  the  defendant,  but  no  mention  is  made  therein 
of  damages  or  coats,  the  omission  may  be  oorreoted  by  the  posUa:  Fergumm 
T.  8UXU.  81  N.  J.  L.  888. 
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PbINCIPAL  AKD  Su&KTT  —  SkCRET  UNDKRSTANDIirO  BETWESIT,  WHIV  AVAIt* 

.  ABLB  TO  EsoAPB  LiABiLTTT  ON  BoifD,  AND  WHIN  vfys.  —A  •eoret  an* 
disclosed  nndentanding  by  a  surety  in  signing  a  bond  will  nol  avail  to 
avoid  liability,  in  the  aboenoa  of  any  notice  to  the  obligee  of  the  Tiola* 
tion  of  the  condition  by  the  principal;  bat  with  notice  to  the  obligee, 
where  the  ccuditioa  has  been  disreganled  in  snob  a  manner  as  to  in* 
crease  the  surety's  liability,  the  surety  will  not  be  liable. 

C0-8UKKTIB8  ON  Bond  Bklbasbd  bt  Bblbasb  ov  Sdrbtt  wbbn.  —  Where  % 
bond  is  signed  by  sureties  upon  the  condition  that  it  is  to  be  oironlated 
for  other  signatures,  and  not  be  delivered  until  signed  by  solvent  sure* 
ties  to  a  specified  amount,  and  after  sureties  to  that  amount  are  obtained, 
the  signature  of  one  of  them  is  erased  by  the  principal,  the  condition 
and  its  violation  being  known  to  the  approving  authority  before  the  ap« 
proval  of  the  bond,  the  sureties  who  signed  upon  such  condition,  but 
who  did  not  consent  to  such  erasure,  will  be  thereby  released. 

SunicTT  Signing  Bond  on  Ck)NDiTioN  Rclbaskd  whbn. — Where  a  surety 
signs  a  bond  upon  condition  that  a  certain  other  solvent  surety  will  also 
sign  it,  he  will  be  released,  if,  without  his  consent,  after  the  bond  is 
complete,  but  before  its  approval,  such  other  surety  is  released  by  tho 
principal;  and  the  same  result  will  follow,  where  the  release  of  such  co- 
surety results  by  operation  of  law  from  the  act  of  the  principal  in  eras* 
ing  the  names  of  other  sureties  who  have  previously  signed. 

NoTioB  FROM  Erasurb  ov  Sukbtt'ii  Namb  on  Bond,  Eztbnt  or.  —  Tho 
erasure  of  a  surety's  signature  from  a  bond,  and  of  his  name  from  tho 
body  of  the  bond,  is  sufficient  to  affect  the  approving  authority  with 
notice  that  the  signing  was  upon  condition  that  other  sureties  should 
also  sign,  and  that  this  condition  had  been  violated,  since  it  is  sufficient 
to  suggest  inquiry,  which,  if  made,  would  lead  to  a  knowledge  of  tho 
facts. 

Action  upon  the  bond  of  Hamilton,  Allen,  and  Hoskins, 
lessees  of  the  state  penitentiary.  The  facts  appear  from  tb« 
opinion. 

T.  M.  Miller^  attorney-general^  for  the  state. 

John  M.  AUen^  for  the  appellees. 

Woods,  J.  For  the  last  time,  this  cause,  which  involves 
public  and  private  interests  alike,  is  before  us  for  conclusive 
determination,  upon  the  decisive  plea  of  non  est  factum^  inter- 
posed by  all  the  defendants  yet  remaining  in  court. 

This  plea,  which,  under  the  rulings  of  the  court  below, 
must  be  understood  to  embrace  all  the  matter  sought  to  be 
set  up  in  the  further  plea  of  defendants,  numbered  10,  avers 
in  its  essential  parts  that  the  bond  sued  on  is  not  their  act 
and  deed,  because  they  say,  subptantially,  that,  under  the 
proviso  to  section  1,  chapter  40,  Laws  1880,  the  same,  being 
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entitled  "An  act  to  require  the  employment  of  conyicts  on 
works  of  internal  improvement,  and  provide  for  the  support 
of  the  penitentiary,  without  loss  to  the  state/'  the  board  of 
public  works,  having  first  rejected  all  the  bids  received  for 
the  lease  of  the  penitentiary,  penitentiary  property,  and  .con- 
victs for  the  term  of  six  years,  entered  into  a  contract  with 
J.  S.  Hamilton,  J.  A.  Hoskins,  and  Robert  H.  Allen,  constitut- 
ing the  firm  of  Hamilton,  Allen,  &  Co.,  in  July,  1880,  whereby, 
in  consideration  of  the  sum  of  $29,420,  to  be  paid  annually, 
the  said  penitentiary,  property,  and  convicts  were  leased  to 
said  Hamilton,  Allen,  &  Co.  for  the  term  of  six  years,  upon 
the  terms  and  conditions  provided  by  law,  and  that  said  con- 
tract was  properly  executed  by  the  respective  parties  thereto; 
that  thereafter,  as  required  by  section  2  of  said  chapter  40, 
Laws  1880,  the  said  lessees  entered  into  a  bond  of  the  char- 
acter of  the  one  now  sued  on,  the  condition  whereof  was,  that 
the  said  lessees  should  faithfully  perform  their  said  contract 
of  lease;  that  the  said  section  2  of  said  chapter  40  requiring 
that  said  bond,  so  executed,  should  be  approved  by  the  board 
of  public  works,  a  form  thereof  was  delivered  to  said  Robert 
H.  Allen,  one  of  the  lessees,  to  be  circulated  in  the  northern 
part  of  the  state  of  Mississippi  for  signatures,  with  the  under- 
standing and  upon  the  condition  that  after  the  said  Allen 
had  procured  thereto  as  many  signatures  as  he  reasonably 
could,  the  said  form  of  bond  was  to  be  returned  to  the  defend- 
ants Hamilton  and  Hoskins  at  Jackson,  there  to  be  circulated 
for  other  and  further  signatures,  and  when  such  signatures, 
additional  to  those  who  had  signed  prior  to  their  signing  the 
jttme,  should  make  up  the  penalty  prescribed  in  the  bond, 
to  wit,  one  hundred  thousand  dollars,  the  said  form  of  bond 
was  to  be  signed  by  the  principal  obligors,  the  said  lessees, 
and  by  them  was  to  be  delivered  to  the  governor  of  the  state, 
to  be  by  him  submitted  to  the  board  of  public  works  for  in- 
spection and  approval;  that  it  was  further  understood  .and 
agreed  that  the  form  of  bond,  or  bond,  so  circulated  and  signed 
as  aforesaid,  was  not  to  be  regarded  by  any  of  the  sureties 
signing  the  same  as  a  completed  instrument  unless  and  until 
it  should  be  signed  by  other  sureties,  so  as  to  make  np  the 
full  penalty  of  the  bond  after  it  had  been  transmitted  by  the 
said  Allen  to  the  said  Hamilton  and  Hoskins  for  that  pur- 
pose (the  sureties,  as  among  themselves,  signing  for  the 
amounts  set  opposite  their  names);  that  said  bond,  or  form 
of  bond,  was  not  to  be  a  completed  instrument  until  all  such 
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other  sureties  had  signed  the  bond  according  to  the  under- 
standing and  agreement  before  set  out,  and  until  it  had  been 
signed  by  the  principal  obligors,  and  thereupon  deposited 
with  the  governor  of  the  state,  as  ex  officio  president  of  the 
board  of  public  works,  to  be  by  him  handed  to  the  said  board 
of  public  works  for  approval,  as  required  by  law;  that  among 
other  sureties  signing  the  bond  after  its  said  transmission  to 
Hamilton  and  Hoskins  for  circulation  for  signatures  of  such 
other  sureties,  was  one  Philip  Hart,  a  solvent  surety  thereon, 
and  worth  the  penalty  of  the  bond,  and  that  after  said  Hart 
signed  said  bond,  it  was  signed  by  R.  Burdett,  J.  L.  He- 
bron, and  J.  F.  Townsend,  as  sureties  also,  and  was  there- 
after signed  by  the  principal  obligors;  that  the  said  bond  was 
signed  by  these  defendants,  as  sureties,  on  the  condition  that 
it  would  not  take  effect  as  a  bond,  nor  be  a  completed  instru- 
ment, nor  be  delivored  to  the  board  of  public  works  for  ap- 
proval, until  the  others  signing,  their  co-sureties,  would  justify 
in  an  amount  aggregating^  with  all  the  sums  justified  to  by 
all  the  sureties,  the  full  penalty  of  the  bond,  to  wit,  the  sum. 
of  one  hundred  thousand  dollars;  that  said  Hart  justified  in 

the  sum  of  $ ,  Burdett  and  Hebron  in  the  sum  of  eight 

thousand  dollars  each,  and  Townsend  in  the  sum  of  ten  thou- 
sand dollars,  the  several  amounts  justified  to  by  all  the  sure- 
ties aggregating  something  more  than  one  hundred  thousand 
dollars,  the  penalty  of  the  bond;  that  while  all  the  sureties 
were  yet  on  the  bond,  it  having  been  finally  completed  ac- 
cording to  the  understanding  and  condition  on  which  these 
defendants  signed,  and  before  the  same  had  been  approved 
by  the  board  of  public  works,  while  it  was  in  the  hands  of 
the  governor,  as  president  ex  officio  of  the  board  of  public 
works,  or  in  the  hands  of  the  principal  obligors,  or  one  of 
them,  and  while  wholly  out  of  the  possession  and  control  of 
these  defendants,  the  said .  governor,  or  the  said  principal 
obligors,  or  one  of  them,  permitted  the  said  Hart  to  withdraw 
roni  said  bond  by  the  erasure  of  his,  Hart's,  name  in  the  body 
of  the  bond,  in  its  signature,  and  in  its  "acknowledgment** 
{sic),  at  the  request  of  Hart,  and  without  the  knowledge  or 
consent  of  these  defendants,  or  of  any  of  the  other  sureties, 
including  Hebron,  Burdett,  and  Townsend,  who  signed  after 
Hart,  and  that  this  erasure  of  Hurt's  name  was  made  prior  to 
its  delivery  to  and  approval  by  the  board  of  public  i^orks; 
and  that  the  bo*ird  of  public  works  thereupon,  with  full 
knowledge  of  the  facts,  and  witliout  the  authority  or  consent 
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of  the  defendants,  fipproved  the  bond,  wliereLy  the  said  He- 
bron, Burdett,  and  Townsend,  as  well  as  Hart,  were  released 
as  the  co-sureties  of  defendants,  and  whereby  the  amount  for 
which  the  remaining  sureties  justified  was  reduced  far  below 
one  hundred  thousand  dollars,  and  therefore  that  they  are 
released  from  liability  on  said  bond. 

Besides  this  general  plea,  which  we  have  stated  with  much 
fullness,  one  of  the  defendants  joining  therein,  viz.,  John  M. 
Allen,  presented  and  asked  leave  to  file  his  individual  plea 
of  non  est  factum,  numbered,  in  the  record,  11,  in  which,  be- 
sides much  that  had  already  been  presented  by  him  and  hia 
co-defendants  in  the  plea  just  largely  recited  by  us,  he  averred 
that  he  was  informed  by  Robert  H.  Allen,  the  principal  obligor, 
who  circulated  the  bond  for  signatures  in  North  Mississippi, 
as  hereinbefore  circumstantially  detailed,  that  the  said  J.  F. 
Townsend  would  be  his  co-surety  if  he,  John  M.  Allen,  would* 
sign  the  bond;  that  he  knew  Townsend,  and  knew  him  to 
be  a  man  of  large  means,  and  that  he  signed  upon  the  under* 
standing  (additional  to  the  conditions  stated  in  the  general 
plea  of  all  the  defendants)  that  Townsend  should  become  his 
co-surety,  and  become  liable  on  the  bond  with  said  defendant, 
John  M.  Allen;  that,  with  this  additional  understanding, 
John  M.  Allen  signed,  and  that,  as  agreed  and  nnderstood, 
said  Townsend  did  subsequently  sign,  and  justified  in  the 
sum  of  ten  thousand  dollars,  but  that  Townsend  and  others 
had  been  released  from  liability  upon  said  bond  by  reason  of 
the  erasure  of  the  name  of  Philip  Hart,  as  hereinbefore  spe- 
cifically narrated;  that,  moreover,  after  the  bond  had  been 
signed  by  this  defendant  and  a  number  of  other  sureties  in 
North  Mississippi,  it  was  delivered  to  Robert  H.  Allen,  one  of 
the  principal  obligors,  to  be  taken  to  Jackson  and  circulated 
for  other  signatures,  until  enough  signers  as  sureties  should 
be  obtained  to  qualify  before  the  examining  officer,  so  as  to 
make  the  several  sums  for  which  the  sureties  could  and  would 
justify  aggregate  the  sum  of  one  hundred  thousand  dollars; 
and  that  the  bond,  when  so  completed,  and  when  signed  by 
the  principal  obligors,  was  to  be  then,  and  not  before,  deliv- 
ered to  the  board  of  public  works  for  approval. 

The  court  declined  to  allow  this  individual  plea  to  be  filed 
when  it  was  offered,  holding,  as  appears  in  its  order  thereon 
in  the  record,  that  ^^  the  defense  sought  to  be  set  up  could  be 
made  under  the  seventh  plea  on  which  issue  was  joined."  It 
is  sufficient,  for  the  present,  to  say  that,  in  the  progress  of  the 
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trial,  llio  course  indicated  by  the  learned  judge  in  the  court 
below  was  pursued,  and  evidence  was  offered,  without  objec- 
tion, whioli  tended  to  support  this  entire  plea  of  said  John  M. 
Allen. 

The  issue  joined  thus  was  submitted  to  a  jury,  by  which  a 
special  verdict  was  returned,  embracing,  amongst  others  not 
XI  cessury  to  be  mentioned,  the  following  findings  of  fact,  viz.: 
*•  We,  the  jury,  agree  and  find  that  the  erasure  of  the  name  of 
P.  Hart  was  made  from  the  bond  sued  on  after  the  same  had 
been  signed  by  all  the  parties  whose  names  appear  thereon, 
including  the  principals,  and  that  the  erasure  was  made  with- 
out the  knowledge  or  consent  of  any  other  surety,  except 
Green,  at  the  request  of  Hart,  by  the  aid  or  procurement  of 
one  of  the  principals,  J.  S.  Hamilton,  in  whose  hands  the 
bond  was  before  and  after  Hart  signed,  and  before  the  same 
was  delivered  to  the  governor,  and  that  the  board  of  public 
works,  when  they  were  acting  upon  the  bond,  had  their  atten- 
tion called  to  the  erasure.  We  further  find,  if  the  plaintiff  is 
entitled  to  judgment  on  this  finding,  its  damages  are  assessed 
at  the  sum  of  $44,082.11." 

Oil  this  finding,  tlie  counsel  for  the  state  moved  for  judg- 
ment, but  the  Hon.  Charles  H.  Campbell,  judge  of  the  fifth 
circuit  court  district,  who  had  presided  on  the  trial  of  the  issue 
l)y  interchange,  having  been  called  away  before  the  jury  re- 
turned the  special  verdict,  and  the  presiding  judge  of  the 
<;ourt,  the  Hon.  J.  B.  Chrisman,  feeling  himself  disqualified 
to  make  any  order  or  render  any  judgment  in  the  case,  by 
•consent,  and  to  the  end  tliat  an  appeal  might  be  had  and  the 
controversy  determined  in  this  court,  the  motion  of  the  state 
ior  judgment  was  denied,  and  judgment  entered  for  these  de- 
fendants, and  the  same  was  accordingly  done,  the  Hon.  Charles 
H.  Campbell  finally  signing  the  bill  of  exceptions  at  the  re- 
quest of  counsel  on  both  sides,  in  order  that  the  case  might 
reacjh  this  court  on  appeal. 

1.  The  question  first  to  be  considered  is  this:  Was  the  ver- 
^lict  responsive  to  the  issue  ?  and  did  it  find  all  the  material 
facts  in  favor  of  the  defendants?  In  answer  to  the  inquiry,  it 
is  to  be  said  that  the  findings  of  the  jury  do  not  embrace  any 
covering  those  j)art8  of  the  plea  which  aver  the  understand- 
ing, agreement,  or  condition  on  which  these  defendants  signed 
the  bond  wlien  the  same  was  being  circulated  for  signatures. 
And  though  the  record  shows  abundant  evidence  offered  by 
ahe  defendants  to  have  warranted  a  finding  of  these  particular 
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ftictfl  in  favor  of  the  defendants^  and  thoagh  tbe  record  dem- 
onstmtes  that  the  facts  pleaded  as  to  this  understanding  or 
conditinn  of  slgninfc  on  the  part  of  the  defendants  was  not 
sought  to  be  controverted,  and  is  practically  unassailed,  and 
though  on  the  record  before  us  no  other  finding  than  one  in 
favor  of  tlie  defendants,  on  these  averments  of  the  plea,  could 
be  permitted  to  stand,  and  that  a  reversal  on  this  ground 
would  be  a  barren  victory  for  the  state  if  another  trial  should 
be  awarded  on  the  same  facts,  yet  the  proper  determination  of 
this  contention  would  not  be  free  from  embarrassing  difficul- 
ties if  there  were  no  other  lights  to  guide  us.  But  it  is  not  to 
be  forgotten  that  the  judge  who  tried  the  case  was  not  present 
when  the  jury  returned  this  not  completely  responsive  ver- 
dict, and  that  there  was  therefore  no  opportunity  given  for  a 
more  perfect  response  under  fuller  directions  from  an  enlight- 
ened court.  Of  necessity,  the  special  verdict  was  compelled 
to  be  received  and  entered  just  as  the  jury  returned  it. 

We  are  bound,  too,  to  suppose  that  the  learned  and  able 
lawyers  who  have  managed  the  cause  on  the  respective  sides 
saw  and  felt  the  full  force  of  this  view,  and  frankly  met  the 
exigency  by  an  agreement  embodied  in  the  judgment  of  the 
court,  which  is  in  these  words,  viz,:  "It  being  agreed  between 
counsel,  in  open  court,  that,  on  appeal,  said  special  verdict 
shall  be  considered  with  reference  to  the  evidence,  as  well  as 
the  pleadings,  and  it  is  ordered  that  the  clerk  insert  the  same 
in  the  transcript  when  called  for."  Remembering  the  recog- 
nized ability  and  skill  of  the  counsel  who  made  this  agree- 
ment, and  had  the  same  embodied  in  the  judgment  appealed 
from,  we  are  forbidden,  for  a  moment  even,  to  entertain  the 
thought  that  it  was  only  meant  that  we  should  examine  and 
consider  the  evidence  in  the  usual  manner.  The  merest  tyro 
in  the  profession  perfectly  knows  that  in  every  case,  where  a 
bill  of  exceptions  containing  the  evidence  is  taken  and  pro- 
duced here,  it  is  our  duty  to  consider  the  same  without  a 
request,  much  less  an  agreement  of  counsel  to  that  effect. 

To  arrive  at  any  correct  interpretation  of  the  language  em- 
ployed by  counsel  in  this  agreement,  we  are  to  bear  in  mind 
that  the  cause  had  been  thrice  tried  in  the  court  below,  and 
twice  heard  before  us  on  appeal;  that  in  this  long  and  fiercely 
contested  struggle  every  contention  had  been  determined,  or 
had  been  eliminated,  except  the  issue  presented  by  these  de- 
fendants in  their  plea  of  non  est  factum;  that  final  judgment 
had  already  been  rendered  against  tLe  principal  obligors;  that 
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rinrt,  Ilebron,  Utirdett,  Towngend,  and  perhaps  othere,  had 
been  relea{?ed  by  inexorable  legal  necessity;  that  the  issue  at 
last  mnde  by  thepe  defendants  had  been  imperfectly  responded 
to  by  the  special  verdict  of  a  jury,  under  most  embarrassing 
circumstances;  and  that  the  whole  case,  on  all  the  pleadings 
and  multitudinous  proofs,  should  be  finally  ended,  if  possible, 
by  this  court,  on  a  last  appeal.  We  take  it  to  be  true,  that 
by  this  agreement  of  counsel  we  are  to  examine  this  evidence 
in  all  its  parts  and  in  its  entirety,  and  give  it  such  effect 
as  in  law  it  is  fairly  entitled  to,  regardless  of  mere  techni- 
cal and  formal  requisites,  and  that  if  the  evidence  satisfies 
us  that  on  the  point  now  being  considered  the  jury  could  not 
have  found  against  the  defendants,  and  that  a  reversal  for 
the  third  time  in  this  court  would  be  an  idle  and  fruitless 
determination,  then  we  shall  consider  that  as  found  by  the 
jury  which  should  have  been  found,  and  proceed  to  examine 
the  case  on  the  real  question  presented  in  the  record  submitted 
to  us.  This  is  our  understanding  of  the  agreement, — an  agree- 
ment eminently  wise  and  honorable  to  counsel,  under  the  cir* 
cumstances,  we  do  not  hesitate  to  affirm.  Acting  on  this,  our 
understanding,  and  looking  at  all  the  evidence  in  the  record, 
we  have  no  hesitation  in  declaring  that  the  understanding 
and  condition  averred  in  the  plea  to- have  existed  at  the  time 
defendants  signed  the  bond  are  conclusively  shown  to  have 
existed,  as  averred  in  the  pleading. 

We  come  now  to  consider  the  materiality  and  sufficiency  of 
the  defense  presented  by  these  defendants  by  their  plea  of 
non  est  factum.  We  have  here  a  case  freed  from  all  difficulty, 
growing  out  of  the  necessity  of  an  assumption  by  the  court 
that  the  complaining  sureties  signed  the  bond,  according  to 
custom^  while  it  was  in  the  care  of  the  principal  obligors,  with 
an  understanding  that  the  bond  was  to  be  circulated  for  addi- 
tional signatures,  until  sufficient  solvent  sureties  in  number 
and  amount  should  sign  and  justify  in  the  aggregate  for  the 
full  penalty  of  the  bond.  There  is  no  occasion  for  resort  t© 
the  reasonable  presumption  that  these  defendants  signed  with 
the  understanding  that  others,  sufficient  in  number  and 
amount,  would  become  their  co-sureties,  and  that  when  the 
bond,  in  its  full  penalty,  had  been  properly  signed  by  their 
co-sureties,  and  by  the  principal  obligors,  it  should  then  le 
regarded  as  completed,  and  should,  in  that  condition,  be 
delivered  to  the  approving  authority.     The  plea  distinctly 
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avers  these  conditions  in  express  terms,  and  we  have  already 
said  that  the  evidence  supports  the  averments  of  the  plea. 

This,  then,  is  the  case  of  a  bond  signed  by  the  defendants 
on  the  understanding  and  condition  that  the  instrament 
should  be  circulated  for  other  and  further  signatures,  and 
should  not  be  regarded  as  completed,  and  should  not  be 
delivered  to  the  approving  authority,  until  other  solvent  sure- 
ties should  be  obtained,  who  could  and  would  justify,  respect- 
ively, in  such  amounts  as,  added  to  the  amounts  set  opposite 
the  signatures  to  the  bond  of  these  defendants,  would  make, 
in  the  aggregate,  the  full  penalty  of  the  bond,  to  wit,  one  hun- 
dred thousand  dollars.  We  have  this,  also:  the  bond  was  cir- 
culated further  by  the  principal  obligors,  or  some  of  them,  for 
signatures  of  solvent  sureties  thereon,  according  to  this  express 
understanding  and' condition,  on  which  these  defendants  con- 
sented to  sign  and  become  liable,  and  that  additional  sureties 
were  found  and  their  signatures  obtained  to  the  bond,  and 
that,  still  in  pursuance  of  the  distinct  agreement  made  with 
these  defendants,  these  additional  co-sureties  separately  set 
opposite  their  respective  signatures  the  amounts  they  were  will- 
ing to  justify  to,  and  that  the  total  amounts  thus  justified  to 
by  all  the  securities  amounted  tQ.something  more  than  the 
penalty  of  the  bond,  viz.,  .one  hundred  thousand  dollars. 

According  to  the  condition  of  signing  by  these  defendants, 
the  bond  was  now  completed,  and  was  ready  for  delivery  to 
the  approving  authority;  the  defendants  were  bound,  with 
other  sufficient  solvent  co-sureties,  in  the  full  penalty  of  the 
bond,  the  whole  number  of  the  securities,  as  among  themselves, 
having  set  opposite  their  respective  signatures  the  several 
amounts  to  which  they  could  and  would  justify,  and  to  which^ 
in  fact,  they  did  respectively  justify. 

While  in  this  completed  condition,  and  ready  for  delivery, 
according  to  the  condition  on  which  these  defendants  signed, 
the  name  of  P.  Hart,  one  of  the  additional  co-sureties,  was 
erased  by  drawing  a  pen-line  through  the  signature,  and 
where  it  appeared,  with  those  of  all  the  other  sureties,  in  the 
body  of  the  bond,  and  in  the  jurat.  All  this  was  done  at 
Hart's  request,  by  one  of  the  principal  obligors,  before  the  de- 
livery of  the  bond  to  the  approving  authority,  and  without  the 
knowledge  or  consent  of  any  of  the  other  sureties,  either  those 
signing  before  or  those  signing  after  Hart.  In  this  altered 
oonditioni  the  bond  was  delivered  to  the  board  of  public  works, 
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the  attention  of  the  board  oalled  to  its  then  conditioD,  and  the 
feame  then  approved. 

Id  this  connection  it  is  well  to  remark  that  the  snit  was 
originally  against  all  the  sureties,  Hart  invaded.  In  the 
progress  of  the  protracted  litigation,  however,  Hart's  non-lia- 
bility being  made  maMifest,  the  suit  was  dismissed  as  to  him; 
and  in  the  furlLer  progress  of  the  cause,  the  non-liability  of 
Hebron,  Burdett,  and  Townsend  being  made  manifest,  —  they 
having  signed  after  Hart,  and  before  the  erasure  of  his  name, 
and  in  reliance  upon  him  as  their  co-surety, -^  they,  too,  were 
discharged  and  released  from  liability. 

It  is  not  contended  by  counsel  for  appellees  that  the  viola- 
tion of  a  secret  condition,  on  which  sureties  sign,  by  the  prin- 
cipal, to  whom  the  instrument  has  been  intrusted  by  the 
earlier  signers,  will  avail  to  release  the  sureties  whose  princi- 
pal has  been  thus  trusted  by  them,  and  who  has  disregarded 
the  trust  reposed  in  him  without  notice  to  the  approving  au- 
thority of  the  limitation  upon  the  power  of  the  principal,  and 
of  his  violation  of  the  condition  creating  this  limitation;  and, 
on  the  other  hand,  it  is  not  contended  by  the  counsel  for  the 
state  that  those  signing  as  sureties  upon  the  understanding 
and  condition  that  a  particular  person  shall  become  their  co- 
surety will  not  be  discharged  from  liability  upon  the  bond  so 
signed,  if,  afterwards,  this  particular  person  with  whom  they 
were  willing  to  be  bound  shall  actually  sign,  and  subse- 
quently his  name  shall  be  erased  without  their  knowledge  or 
consent.  The  reason  is  near  at  hand,  and  is  stated  by  the 
state's  attorney-general,  viz.,  the  face  of  the  altered  bond  would 
itself  give  notice  of  the  facts  and  conditions. 

The  statement  of  these  admitted  propositions  demonstrates 
how  much  nearer  together  the  learned  counsel  are  in  a  correct 
and  harmonious  apprehension  of  the  law  than  would  be  in- 
ferred from  a  glance  at  the  great  record  before  us.  The  two 
propositions,  taken  together,  are  a  very  fair  epitome  of  the  law 
applicable  to  the  case  at  bar.  Blended,  they  harmonize  per- 
fectly, and  thus  blended  and  properly  amplified,  they  meet 
the  necessities  of  the  issue  before  us;  and  they  are  supported, 
not  alone  by  reason,  —  the  highest  authority, —  but  by  an  un- 
broken line  of  carefully  considered  precedents  in  every  court 
of  last  resort,  state  and  federal,  in  the  United  States,  with  one 
solitary  exception,  so  far  as  protracted  and  repeated  ezami« 
nation  enables  us  to  say. 

The  secret  condition  by  whioh  a  person  signing  as  a  surety 
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undertakes  to  protect  himself  cannot  be  successfully  pleaded. 
By  relying  upon  a  secret  condition  with  the  principal  obligor, 
the  confiding  surety  has  raade  it  possible  for  his  agent,  the 
principal  obligfcr,  to  mislead  or  defraud,  and  if  loss  shall  be- 
fall by  reason  of  the  trusted  agent's  disregard  of  the  secret 
condition,  that  loss  must  be  borne  by  the  too  confiding  surety. 
The  loss  must  be  placed  upon  him  whose  trust  in  another 
made  it  possible  for  it  to  occur.  In  this  class  pf  cacses,  as  in 
all  others  in  life,  he  who  trusts  most  must  suffer  most.  The 
law  is,  that  the  surety  who  undertakes,  upon  a  secret  under- 
standing with  his  principal,  to  be  bound  for  him  and  with 
him  must  be  held  liable  upon  his  principal's  default,  even 
though  the  principal  disregard  and  violate  this  secret  condi- 
tion, to  the  loss  and  damage  of  the  too  trusting  surety.  Bat 
it  is  equally  the  law,  and  the  complement  of  the  announce* 
ment  just  made,  that  if  this  secret  condition  is  brought  to  the 
notice  of  the  beneficiary  in  the  instrument,  or  to  the  notice  of 
the  authorized  agent  of  the  beneficiary,  and  notice  is  had  by 
the  beneficiary,  or*  his  agent,  of  the  departure  from  the  condi- 
tion by  the  principal,  to  whom  the  instrument  has  been  in- 
trusted, then  the  beneficiary,  having  it  in  his  power  to  protect 
the  surety  as  well  as  himself,  if  he  act  with  prudence,  after 
notice,  cannot  hold  such  surety  liable,  if  he  receive  and  rest 
upon  the  bond  signed  upon  condition  by  the  surety,  with 
condition  broken  by  the  principal,  and  notice  thereof  to  the 
obligee  in  due  time.  In  other  words,  a  secret,  undisclosed 
understanding  by  a  surety  in  signing  a  bond  will  not  avail  to 
avoid  liability,  in  the  absence  of  any  notice  to  the  obligee  of 
the  violation  of  the  condition  by  the  principal;  but  with  no- 
tice to  the  obligee,  certainly  where  the  condition  has  been 
disregarded  in  such  manner  as  to  increase  the  surety's  lia- 
bility, the  surety  is  not  liable. 

It  is  admitted  that  if  these  defendants  had  signed  the  bond 
on  condition  that  Hart  should  become  their  co-surety,  and 
Hart  had  subsequently  in  fact  become  their  co-surety,  the 
defendants  would  not  be  liable,  if,  afterward,  Hart's  name  had 
been  erased  from  the  bond  and  he  discharged  without  the 
knowledge  or  consent  of  the  defendants.  What  substantial 
distinction  can  be  drawn  between  this  admitted  case  and  the 
real  case  in  hand?  Enlarge  the  imaginary  case  of  the  state's 
counsel,  and  let  us  suppose  that  the  defendants  signed  with 
the  understanding  that  Hart,  Hebron,  Burdett,  and  Townsend 
should  become  their  co-sureties,  and  that  they  did  actually 
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become  so,  and  subsequently  all  their  names  had  been  erased, 
all  the  sureties  would  clearly  be  released  from  liability.  In 
such  case  the  condition  is  found,  the  violation  of  the  condi- 
tion is  found,  the  increase  of  the  liability  of  the  remaining 
sureties  is  founds  and  notice  of  aU  these  things,  by  reason  of 
the  erasures  of  the  names,  is  found.  On  principle,  how  can 
this  supposed  cr.se  be  distinguished  from  the  real  case?  In 
the  real  case  the  defendants  signed  on  the  understanding 
and  condition  that  enough  other  solvent  persons  should  sign 
for  such  amounts  as  they  oould  justify  to,  which,  added  to 
the  amounts  justified  to  by  these  defendants,  would  aggre- 
gate the  full  penalty  of  the  bond;  these  other  solvent  sure- 
ties, sufficient  in  number  and  amounts,  do  accordingly  actually 
sign,  but,  after  the  bond  had  been  completed  in  accordance 
*  with  the  original  agreement  between  the  defendants  and  one 
of  the  principal  obligors,  to  wit,  R.  H.  Allen,  one  of  these 
added  co-sureties,  a  solvent  person,  who  had  justified,  as  ap- 
peared on  the  face  of  the  bond,  for  five  thousand  dollars,  has 
his  nameeraf^ed  in  the  body,  in  the  signature,  and  in  the  jurat 
to  the  bond,  and  thereby  this  retiring  surety  is  released  from 
liability.  But,  as  perfectly  appears  inm  the  record,  by  the 
inexor.-ble  logic  of  law,  all  the  other  solvent  sureties  signing 
aftt  r  Hart  have  been  released  by  virtue  of  tiie  release  of  the 
one  whose  name  was  erased,  the  liability  of  these  defendants 
Inrgely  increased,  and  notice  on  the  face  of  the  bond  given, 
which,  if  followed  up,  would  have  disclosed  the  facts  and  the 
consequences  flowing  from  them,  as  they  now  are  plainly  to 
be  seen.  We  ask  again,  in  reason  and  on  principle,  what  is 
there  to  distinguiflh  the  supposed  case  from  the  real  oase  at 
bar?  In  the  former  case,  four  certain  named  persons  are  to 
eign  with  tliese  defendants;  in  the  latter  case,  enough  solvent 
persons  are  to  sign  with  the  defendants,  in  sums  sufficient  to 
make  the  full  penalty  of  the  bond.  In  the  first  case,  all  four 
named  sureties  are  discharged  from  liability  by  reason  of  the 
erasure  of  the  name  of  one  of  that  number  first  signing,  and 
those  signing  in  reliance  upon  the  four  thus  released  must 
likewise  be  conceded  to  be  released.  Why  shall  not  the  like 
result  follow  the  discharge  of  all  the  additional  solvent  sure- 
ties by  reason  of  the  erasure  of  the  name  of  the  first  advent 
surety  signing? 

It  seems  dear  to  us,  that  after  the  bond  bad  been  com- 
pleted as  agreed  and  conditioned  by  these  defendants,  and 
before  it  had  been  approved  by  the  board  of  public  works, — 
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indeed,  before  it  had  been  delivered  to  the  board  for  ap- 
proval,—  a  material  alteration  in  the  same  was  made,  whereby 
the  liability  agreed  to  be  assumed,  and  actually  assumed,  by 
the  defendants  had  been  largely  increased  without  their  con- 
sent,  and  with  notice  of  this  alteration  to  the  approving  au- 
thority, and  the  defendants  are  released  from  liability,  unless 
they  can  be  held,  as  insisted  by  the  state,  on  another  ground^ 
to  wit,  the  want  of  notice  of  the  understanding  and  condi* 
tion  of  defendants  signing. 

This  view  of  the  principal  contention  in  the  case  at  bar  is 
in  perfect  harmony  with  the  spirit  and  reason  of  the  over^ 
whelming  current  of  adjudicated  cases  in  the  state  and  fed* 
eral  courts  in  this  country.  In  some,  the  facts  are  strikingly 
similar  to  the  case  before  us;  in  more,  in  nearly  all,  the  spirit 
and  reason  of  the  decisions  are  the  same.  We  content  our. 
selves  with  citing  a  few  out  of  the  great  number  examined. 
See  Smith  v.  United  States,  2  Wall.  219;  Smith  v.  Weld,  2  Pa, 
St.  54;  Dicherman  v.  Minor ,  48  Iowa,  508;  State  v.  Craig,  68 
Iowa,  238;  State  v.  McGonigU,  101  Mo.  358;  20  Am.  St.  Rep. 
609;  State  v.  Churchill,  48  Ark.  426;  Agaioam  Bank  v.  Sears, 
4  Gray,  95;  Commimioaers  v.  Daum,  80  Ky.  888;  Craves  v. 
Tucker,  10  Smedes  <fe  M.  9;  Nash  v.  Fugate,  24  Qratt.  202;  18 
Am.  Rep.  640;  32  Gratt.  595;  84  Am.  Rep.  780;  McCormick 
V.  Bay  City,  23  Mich.  457. 

On  this  branch  of  the  case,  it  is  now  to  be  added  that  the 
surety  John  M.  Allen  signed  on  the  conditions  named  in  the 
general  plea  of  himself  and  all  the  others  appellees,  and  that, 
besides,  he  shows  that  he  signed  with  the  understanding  that 
one  of  the  additional  signers  to  the  bond,  J,  F.  Townsend,  was 
to  be  his  co-surety.  It  will  be  remembered  that  Townsend 
actually  signed  as  agreed,  and  that  signing  after  Hart,  and 
prior  to  the  erasure  of  Hart's  name,  he  has  been  unavoidably 
released  from  liability,  and  the  suit  dismissed  aa  to  him  by 
reason  of  Hart's  release,  on  whose  co-suretyship  he,  Townsend, 
relied,  and  on  which  he  had  the  right  to  rely,  the  erasure  of 
Hart's  name  being  conceded  to  be  notice  to  the  approving  au« 
thority  of  the  condition  on  which  Townsend  signed.  With 
Hart  discharged  by  pitiless  legal  necessity,  and  with  Town- 
send  discharged  by  the  same  inexorable  authority,  because  of 
his  reliance  on  Hart  as  his  co-surety,  are  we  not  driven  irre- 
sistibly to  the  conclusion  that  John  M.  Allen  is  released  by 
the  same  imperious  necessity? 

If  John  M.  Allen  must  be  held  released,  as  we  say  he  must, 
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how  shall  the  other  defendants  who  signed  after  him,  relying 
on  his  co-suretyship,  he  held?  It  is  impossible  to  find  any 
satisfactory  answer  to  the  inquiry. 

We  have  already  remarked  that  there  appears  to  be  one 
discordant  note  in  the  universal  voice  of  adjudication.  The 
laborious  research  of  the  attorney-general  of  the  state  has 
produced  many  authorities  bearing  upon  this  particular  sub- 
ject, but  a  careful  examination  of  them,  with  others  un- 
earthed in  our  own  researches,  produces  the  one  solitary 
disagreeing  view  of  the  law.  That  is  the  case  of  WUming' 
ton  etc.  R.  R.  Co.  v.  Kitchin,  91  N.  C.  39.  The  learned  counsel 
concedes  with  caution  that  the  court,  in  that  opinion,  goea 
too  far  in  holding  a  surety  liable  who  would  seem  to  have 
been  not  liable  by  the  universal  juridical  judgment  outside  of 
the  state  last  referred  to.  The  Kitchin  case  is  in  violent  con- 
flict with  the  views  herein  advanced,  and  in  irreconcilable  an- 
tagonism to  the  long  line  of  authorities  hereinbefore  noted. 
The  doctrine  of  the  Kitchin  case  has  been  well  declared,  by 
another  court  of  last  resort  in  commenting  on  it,  to  be  unsup- 
ported by  precedent,  and  wanting  in  that  strength  of  argument 
which  gives  power  to  the  general  rule. 

There  remains  only  to  be  considered  the  reach  and  value 
of  the  notice  afforded  to  the  board  of  public  works  by  the 
erasure  of  Hart's  name,  to  which,  confessedly,  their  attention 
was  directed  by  the  governor  of  the  state  when  the  bond  waa 
submitted  for  approval. 

If  we  understand  the  state's  position  on  this  point,  tho 
contention  is,  that  the  erasure  of  Hart's  name,  appearing 
thrice  on  the  face  of  the  bond,  was  notice  which  required  in- 
quiry by  the  board  of  public  works  into  the  circumstances 
of  Hart's  connection  with  the  other  sureties,  or  what  under- 
standing they  had  with  reference  to  him.  We  have  already 
endeavored  to  demonstrate  that  though  the  agreement  of 
these  defendants  was  not  to  sign  with  Hart  by  name,  their 
agreement  was  to  sign  with  other  solvent  sureties,  and  that 
Hart  was  accordingly  secured  as  one  of  these  contemplated 
solvent  additional  co-sureties,  and  afterwards  released  by  the 
erasure  of  his  name,  whereby  the  other  additional  solvent 
sureties,  Hebron,  Burdett,  and  Townsend,  were  also  released, 
and  that  the  legal  liability  of  the  appellees  is  not  other  than 
it  would  be  if  Hart,  by  name,  had  been  agreed  upon  as  their 
co-surety. 

We  conclude,  therefore,  whatever  would  have  been  notice 
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to  the  board  of  public  works  if  Hart  bad  been  agreed  npon  hj 
name  as  a  co-Burety,  will  be  notice,  also^  under  the  averments 
of  the  plea  and  the  evidence  in  the  case*  It  will  not  do  to 
assume  that  if  inquiry  had  been  made  by  the  board  of  public 
works,  the  simple  facts  that  the  defendants  signed  the  bond 
for  circtilaiion,  and  that  they  had  no  understanding  with  ra- 
gand  to  Hart,  I  and  that  he  merely  signed  and  then  withdrew, 
would  only  have  been  discovered.  That  is  the  ground  taken 
by  tbestatot  but  its  untenableness  b  demonstrable  in  a  breath. 
The  inquiry  would  have  ascertained  what  the  state  admits; 
'but'unless  reason  and  lawihad  been  deaf  and  blind,  it  would 
have  neceflsavily  appeared  also,  in  connection  with  the  fact 
that  the  appellee  signed  the  bond  for  circulation,  that  they 
coupled  their  signing  with  anezpress  condition,  and  this  con- 
dition wsB  as  readily  ascertainable  as  the  othar  fact  of  their 
signing  for  circulation,  which,  it  is  admitted,  inquiry  would 
have  disclosed;  and  while  inquiry  would  have  disclosed  the 
fact  that  the  appellees  had  no  understanding  with  regard  to 
Hart  by  name,  the  same  inquiry  would  lunre  disclosed  the 
fact  that  they  did  have  an  understanding  with  reference  to 
Hart  and  others  as  solvent  co-sureties,  and  that  tha  appellees 
were  not  consenting  to  Hart's  release.  Liquiry  would  with 
equal  certainty  have  disclosed  that  Hebron,  Burdettt  and 
Townsend,  the  other  co-sureties  signing  after  Hart,  aigned 
relying  on  him  S49  their  co-surety,  and  that  they  were  not  con« 
senting  to  his  release.  As  is  said,  with  a  touch  of  grim 
humor,  by  counsel  for  appellees, ''  there  is  no  telling  what  in- 
quiry would  not  have  secertained." 

It  might  as  forcibly  be  contended  for  the  state  that  the 
erasure  of  Hart's  name  was  only  notioe  of  that  fact.  That  is 
not  the  position  of  the  state's  counsel,  of  course,  but  we  think 
such  ground  might  be  as  well  defended  as  the  position  taken, 
which  would  cut  off  inquiry  as  soon  as  begun.  If  the  doctrine 
of  notice  is  not  to  be  emasculated,  we  must  continue  to  hold 
that  whatever  is  sufficient  to  give  notice  to  a  party  is  notioe 
of  everything  which  inquiry,  if  made,  would  disclose. 

On  the  question  of  notice  specifically,  our  own  court  has 
long  acted  on  this  definition  of  notice,  nor  are  we  aware  of 
any  restrictive  qualification  put  upon  it  elsewhere.  This 
idea  of  the  reach  and  value  of  notice  underlies  all  the  cases 
in  which  sureties  have  been  released  by  erasures  of  names,  or 
other  alterations  appearing  upon  the  face  of  an  instrument  on 
which  recovery  is  sought.    It  seems  superfluous  to  say  more: 
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See  16  Am.  &  Eng.  Ency.  of  Law,  792,  and  note,  with  the 
countless  cases  therein^  cited;  Parker  v.  f\)y,  48  MisB.  260;  6 
km.  Rep.  484;  Buck  y.  Paine^  60  Miss.  648;  PlaiU  y.  Shryoek^ 
62  Miss.  824. 
Affirmed.  

.Bonds,  Conbitioxal  Ezscunoir  ov:  See  note  to  €hM  t.  Tkonuu^  S5 
Am.  Rep.  706-711.  As  to  validity  of  bonds  not  signed  by  ftll  who  were  ex* 
peoted  to  sign,  see  note  to  Sharp  ▼.  United  SkUe»,  28  Am.  Deo.  679-681. 
Where  the  obligee  has  do  notioe  of  the  oonditions,  and  then  is  nothing  in 
the  bond  or  the  manner  of  its  exeoation  to  put  him  on  inquiry,  the  sureties 
are  not  released  by  the  non-fulfillment  of  the  conditions:  Taflor  CaufUy  t. 
King,  73  Iowa,  163;  6  Am.  St.  Rep.  666,  and  note. 

Nones  VBOM  Erasure  ov  Svrxit's  Nau  ok  Boitik  —  Where  a  surety 
signs  an  attachment  bond  on  condition  that  a  certain  person,  whose  name  is 
written  as  oo-obligor  therein,  shall  sign  it  as  co-surety,  but  who,  when  the 
bond  is  presented  to  him,  refuses  to  sign  it,  and  his  name  is  erased  and  an- 
other's substituted  therefor,  without  the  consent  or  knowledge  of  the  first 
surety,  the  fact  that  a  certain  name  is  on  the  bond  is  sufficient  to  put  the 
parties  on  inquiry,  and  the  erasure  of  that  name  and  substitution  of  another 
so  changes  the  obligation  as  to  make  it  cease  to  be  the  bond  of  the  first 
surety,  and  releases  him  from  obligation  thereon:  HeaseU  ▼.  Johnaonf  63 
Mich.  623;  6  Am.  St  Rep.  834.  In  the  note  to  this  case  are  cited  several 
others  in  the  series  relating  to  this  subject.  But  to  exonerate  the  surety, 
there  must  be  something  more  than  a  mere  expectation  that  a  oo-snrety  will 
sign:  Wkilaker^.  SkhardM.  184  Pa.  St.  191|  19  Am.  St  Be^  684. 
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[69  MiSBlssiFn,  600.] 
OoHNScriNO  Cabrisbs,  Presumption  ov  Loss  ov  Frbiobt  ov  Lm  ov 
Last  Onb.  —  Where  goods  are  shipped  in  cases  over  several  lines  of  car- 
riers, upon  through  bills  of  lading,  and  upon  arrival  at  their  destination 
one  of  the  cases  is  missing,  in  an  action  to  recover  for  the  loes,  brought 
against  the  last  carrier,  the  burden  is  upon  him  to  show  that  the  loss 
did  not  occur  on  his  line,  even  though  he  is  an  independent  carrier,  hav* 
ing  no  partnership  connection  with  the  others.  The  presu mptiou  that  the 
loss  occnrred  on  the  line  of  the  last  carrier  is  not  overcome  by  proving 
that  the  car  came  under  the  seals  of  the  preceding  carrier,  and  that  it 
had  no  end  windows,  it  not  appearing  that  the  seals  were  sufficient  to 
bar  all  access  to  the  oar,  or  that  they  remained  unbroken  throughout 
the  journey,  and  it  not  being  shown  how,  when,  or  where  the  case  was 
lost,  and  it  appearing  that  one  of  the  other  oases  bad  been  somewhere 
reooopered. 

Action  to  recover  the  value  of  a  case  of  goods.    The  appel- 
lants were  consignees  of  four  cases  of  dry-goods  shipped  on  a 

through  bill  of  lading  from  Philadelphia,  Pennsylyaniai  to 
Av.  0X.  Bar.,  Vol.  XXX.  -87 
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Vicksburg,  Mississippi.  The  shipment  was  received  in  good 
order  at  Philadelphia  by  the  Virginia,  Tennessee,  and  Georgia 
Air  Line,  which  issued  the  through  bill  of  lading.  The  de- 
fendant was  admitted  to  be  an  independent  line,  not  acting 
with  the  other  carriers  under  any  partnership  arrangement 
The  case  was,  by  agreement,  tried,  by  the  court,  and  judgment 
was  rendered  for  the  defendant.  The  other  facts  sufficientlj 
appear  from  the  opinion. 

Brame  and  Alexander,  for  the  appellants. 

Nugent  and  Mc  Willie,  for  the  appellee. 

Campbell,  C.  J.  As  the  defendant  was  the  last  of  bqooob- 
rive  carriers  having  independent  lines  of  carriage,  but  carrying 
continuously  in  pursuance  of  through  bills  of  lading,  and  the 
car  containing  all  the  boxes  at  Chattanooga,  where,  accord* 
ing  to  the  evidence,  they  were  last  seen,  afterwards  came  ta 
the  possession  of  the  defendant,  it  devolved  on  it  to  show  that 
the  missing  box  was  not  in  the  car  when  received  by  it  The 
evidence  warrants  the  belief  that  all  the  cases  or  boxes  were 
delivered  at  Chattanooga  to  the  Alabama  Great  Southern  Rail- 
road Company,  and  put  in  a  car,  which  Is  alluded  to  as  bay- 
ing been  '*  sealed,"  and  probably  was,  and  this  car  was  received 
by  the  defendant  at  Meridian,  but  when,  and  in  what  conditioQ 
as  to  seals  or  contents,  is  not  shown.  One  box  or  case  of  goods 
was  missing  at  Vicksburg,  on  the  arrival  and  opening  of  the 
car  there.  When,  or  where,  or  how  the  box  got  out  of  the  car 
is  not  shown.  The  argument  is,  that  as  the  car  was  *'  sealed  '^ 
at  Chattanooga,  and  as  it  had  no ''end  windows,"  there  was  no 
way  of  getting  at  its  contents  en  route  without  breaking  the 
seals,  and  it  must  be  assumed  that  One  of  the  boxes  was  not 
in  fact  delivered  to  the  connecting  road  at  Chattanooga,  and 
therefore  did  not  come  to  the  possession  of  the  defendant.  If 
this  argument  were  supported  by  the  evidence,  a  different 
question  would  be  presented;  but  it  is  not  supported  by  evi- 
dence. It  is  not  shown  that  the  car  was  sealed  at  Chatta- 
nooga so  as  to  deny  access  to  its  contents  without  breaking 
the  seals.  It  is  not  shown  that  the  seals  remained  as  put  on. 
All  is  conjecture  and  unsatisfactory  inference  as  to  that.  It 
does  appear  that  nearly  two  weeks  elapsed  after  the  delivery 
of  the  goods  at  Chattanooga  and  their  arrival  at  Vicksburg, 
and  the  car  is  not  accounted  for  during  that  time;  and  it  is 
shown  that  somewhere  one  of  the  cases  or  boxes  was  '*  re- 
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coppered/*  There  is  no  hint  that  this  occurred  before  delivery 
of  the  goods  at  Chattanooga.  It  must  be  assumed  that  it  was 
done  after  delivery  at  Chattanooga.  To  do  this,  it  was  neces- 
sary to  get  at  the  case  or  box.  This  may  have  been  done  after 
the  car  came  into  the  hands  of  the  defendant.  It  was  for  it  to- 
show  that  it  did  not.  It  failed  to  exculpate  itself  by  over- 
throwing the  presumptions  against  it,  and  must  be  held  liabte 
for  the  loss,  which  may  have  occurred  on  its  line  of  carriage. 
The  judgment  should  have  been  for  the  plaintiffs,  and  the 
judgment  rendered  will  be  reversed,  and  cause  remanded  for 
a  new  trial.  

CoNNicniro  Oarbibrs — Liabilitt  or  Last  Cabrtbb — Bubdbn  or  Pboof* 
—  In  an  action  against  the  last  of  a  oonnecting  line  of  earriora  to  recover  for 
the  loss  of  goods  shipped  on  a  through  bill  of  lading,  the  presumption  preTaila 
that  the  content*  of  the  ear  delivered  to  the  last  carrier  were  the  same  aacl 
the  goods  in  the  same  condition  as  when  started  by  the  first  carrier;  tlia> 
burden  is  then  on  the  plaintiff  to  show  that*  the  loss  occurred  during  trausit». 
and  when  this  proof  is  produced,  the  burden  is  then  on  the  carrier  to  show 
that  the  car  and  its  contents  are  in  the  same  condition  as  when  started  by 
the  first  carrier,  or  when  delivered  to  him:  Cooper  ▼•  Oeorgia  Pac  J?y  CSdw,  tt 
Ala.  829;  26  Am.  St  Rep.  69,  and  note. 


Westbbn  Union  Tblbgbaph  Company  t^.  JoNtiikr 

[«  Misiisnppx,  608.] 

ViBDior  NOT  Objbotbd  to  not  Disturbed  on  Apfbal.  —  Where  no  moli«i 
is  made  in  the  trial  court  to  set  aside  a  verdict,  the  snpreme  court  will 
assume  it  to  be  correct^  and  will  not  disturb  it,  il  there  is  no  error  in 
the  rulings  of  the  court  specially  excepted  to  during  the  trial. 

Tblbokafh  Gokpant  Bound  to  Sbnd  MsdaAoi  not  Wbittin  on  m 
Blanks  whbn. — Where  a  message  is  received  by  the  operator  of  n 
telegraph  company  and  paid  for  by  the  sender,  the  company  is  bound  to. 
transmit  it,  although  it  is  written  on  paper  other  than  its  usual  blanka. 

Tblboraph  Opbbatob  Bound  to  Know  to  What  Plaobs  Mbssagbs  oav 
BB  Sbnt.  —  It  is  within  the  apparent  scope  of  a  telegraph  operatorV 
agency  to  know  to  what  places  a  message  can  be  sent;  and  if  he  receive* 
a  message  to  be  sent  to  a  place  through  which  the  company's  line  mnsb 
and  takes  payment  for  it|  agreeing  to  send  it»  the  company  will  be  liabi* 
for  failure  to  transmit  and  deUrer  \%^  although  it  has  no  office  or  agent^ 
at  that  place. 

Failubb  to  Dbliybr  Tblborafh  Mbssaob,  Byidbncb  ImumoEBNT  to  Kk- 
ousB.  — In  an  action  against  a  telegraph  company  for  failure  to  transant. 
and  deliver  a  message^  evidence  that  the  operator,  upon  ascertaining 
that  the  company  had  no  office  at  the  place  to  which  it  was  to  be  sent» 
procured  it  to  be  sent  by  telephone,  is  inadmissible  to  establish  a  def« 
where  the  telephone  message  was  not  delivered. 
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filiOUTOBT  PUTALTT  lOB  FaILV&B  TO  TbABBMIV  TBLBOBAm  MBWkaB  Ap» 

HJBi  WHBB.  — The  penalty  preMribed  by  tUtaU  for  failure  to  traosmii 
and  doliTor  telegraph  neeiagoe  promptly  appliee  in  every  eaee  where 
the  oompany  ia  under  an  obligation  to  do  theie  things. 

Action  by  the  appellee  to  recover  damages  from  the  appel- 
lant for  ite  faiiare  to  transmit  and  ddiver  the  following  mes- 
aage  sent  by  her:  **To  Patsie  Greenwood,  Clinton,  Miss.: 
Ella  died  last  night  Send  wagon.  Have  grave  dog."  Ella 
was  plaintiff's  little  daughter,  and  Patsie  Greenwood  her  older 
sister.  The  message,  which  was  written  on  ordinary  paper, 
was  received  without  objection  by  the  defendant's  operator  at 
its  office  at  Jackson,  who  took  payment  therefor  and  promised 
to  send  it  promptly.  The  defendant's  line  ran  throQgh  Clin- 
ton, but  it  haid  no  office  and  kept  no  operator  there.  These 
facts  were  not  known  to  the  operator  at  Jackson  when  he  ac- 
cepted the  message,  and  when  he  ascertained  them  he  pro- 
cured the  manager  of  the  public  telephone  office  at  Jackson 
to  send  the  message  to  Clinton  by  telephone.  The  message, 
if  sent,  was  never  delivered.  Part  of  the  damages  claimed 
was  for  the  burial  expenses  of  the  plaintiff's  child.  The  court 
excluded  evidence  as  to  the  burial  expenses,  but  overruled 
objections  to  the  original  telegram,  made  on  the  ground  that 
it  was  not  written  on  the  company's  blank'.  It  also  excluded 
evidence  offered  by  the  defendant  to  show  that  the  message 
was  forwarded  by  telephone.  The  court  inBtrueted  the  jury 
that  the  defendant's  failure  to  transmit  and  deliver  the  mes- 
sage under  the  circumstances  in  evidence  made  it  liable  for 
the  statutory  penalty  of  twenty-five  dollars  and  the  cost  of 
the  telegram.  But  the  jury  disregarded  this  instruction,  and 
returned  a  verdict  for  $50.40.  The  defendant  appealed  upon 
a  special  bill  of  exceptions,  setting  forth  the  evideace  and  the 
rulings  of  the  court  upon  the  trial. 

Mayes  and  Harris^  for  the  appellant 

M,  Af.  McLeodf  for  the  appellee. 

Campbell,  C.  J.  There  is  no  error  in  the  rulings  of  the 
oourt  on  the  trial  of  this  case,  and  as  the  result  reached  was 
not  complained  of  in  the  circuit  court,  but  was  acquiesced  in 
for  the  purpose  of  entitling  the  defendant  to  appeal  to  this 
court  and  test  the  correctness  of  the  rulings  of  the  judge,  we 
will  not  disturb  it.  We  assume  that  the  verdictis  right,  since 
no  motion  was  made  to  set  it  aside,  and  we  find  no  fault  with 
.the  action  of  the  court  specially  excepted  to. 
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The  fact  that  the  message  was  written  on  paper  otfier  tban 
the  blanks  usually  employed  made  no  difft5rence,  since  it  was 
received  and  paid  for  as  a  message  to  he  sent;  and  the  fact 
that  the  company  had  no  office  or  agent  aX  Clinton  m  not  an 
excuse  for  Cailuiie  k>  iranflcnit  and  deliver  ihe  ineeaage  re* 
ceived  by  its  agent,  and  paid  for  as  snch.  It  was  pecnliarlyr 
within  the  apparent  scope  of  the  agency  of  the  company's- 
agent  At  Jackson  to  know  to  what  places  inessagas  could  be- 
sent;  and  having  received  the  meesage  to  he  sent  to  a  place- 
where  the  company  had  a  wire,  the  ^ipmpany  was  Habk  for 
the  failure  to  transmit  and  deliver,  according  to  the  contract 
with  the  sender. 

If  the  agent  who  received  the  message  for  transmission,  not 
knowing  that  Clinton  was  a  place  at  which  the  company  did 
no  business,  had  sought  the  plaintiff  on  learning  fan  mistake, 
and  had  informed  her  of  it,  and  returned  her  the  money  paid 
him,  a  different  question  would  have  been  presented;  but  he 
did  not  do  this;  and  recognising  his  oblij^ation  to  send  the 
message,  did  it  by  telephone,  which  was  offered  to  be  shown 
as  an  excuse  for  the  non-delivery  complained  of.  There  was 
no  error  in  excluding  the  proposed  evidence  of  the  transmis- 
sion of  the  message  by  telephone,  as  its  non-delivery  was  the 
cause  of  complaint  If  it  had  been  promptly  ddrvered  to  the 
person  to  whom  it  was  addressed,  all  ground  of  complaint 
would  have  been  prevented. 

The  penalty  prescribed  by  statute  tar  fiiiluro  to  transmit 
and  deliver  messages  promptly  applies  in  ererj  oase  in  wfaich 
there  is  an  obligation  to  do  these  things. 

Affirmed. 


Tkleobapbb— LtABiLFnr  fob  Failubbto  JObuvbm  iiMMOB— Khowl- 
■DQl  OF  AasNT.  ^  A  telegraph  company  cannot  axosee  itaolf  ior  failiira  t» 
delirer  a  message  on  the  ground  that  the  office  at  the  place  of  delivery  was 
elosed:  Wettem  Unkm  TtL  Co.  t.  Broe^cke.  72  Tex.  664;  13  Am.  8t  Rep.  S43. 

Tblsgraphb  —  MnsAGB  —  Whsthbb  msT  bb  WamiN  oa  Blanks 
OF  OoKPAirr.  —  U  Is  eommoo  knowledge  that  messages  are  reqnii^  to  bo 
written,  and  in  the  absenoe  of  proof  of  a  custom  by  a  telegrapk  oampany  t» 
receive  for  transmission  messages  orally  delivered  to  an  operator,  the  failure 
to  send  such  a  message  is  not  a  g^nnd  for  recovery  against  the  company; 
WeaUm  (Tnkm  TeL  Co,  v.  D<mier,  67  Miss.  288.  The  delivery  to  a  telegraph 
operator  d  a  message,  not  on  the  nsnal  blank  of  the  company,  withoat  the 
payment  of  charges^  or  anything  being  said  about  ssading  the  message,  im 
insufficient  to  create  a  liability  against  the  company  for  failare  to  send  soofa 
message:  Western  l/nUm  Tel.  Co,  v.  Liddell,  68  Miss.  1.  See  also  note  t» 
Weeiem  Uwon  Tel  Co.  t.  Blanchard,  45  Am.  Rep.  490. 
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IkUBOBAFHS  — RlCOTS&T  W  STATUTORY  PSNALTT  lOR   DeLAT  OR  FaIL- 

OBS  TO  Dkutir  M188AQI.  —The  penalty  imposed  by  statute  for  the  failure 
«ff  A  telegraph  oompany  to  deliver  a  meaiage  introsted  to  it  may  be  recovered 
without  alleging  or  proving  damagee:  See  note  to  Western  Union  TeL  Co,  v. 
Cooper^  10  Am.  St  Rep.  79a  The  statutory  penalty  provided  by  statate  is 
not  a  part-of  an  entire  demand  for  damages^  and  its  recovery  in  a  separate 
sait  will  not  bar  an  aetion  for  damages  for  negleet  or  failore  to  transmit  or 
doliver  the  same  messsge:  WUHm  t.  Western  Union  TeL  Co,,  68  Miss.  S. 
Under  the  aet  of  1885,  a  telegraph  company  is  not  liable  for  the  penalty  pre- 
acribed,  where  the  only  wrong  proved  is  a  negligent  one:  Wettem  Unkm  TeL 
Cx  T.  Jonee,  116  Ind.  861.  See  Western  Union  TeL  Ckk  r.  Wqs4,  28  Ind. 
377^86  Am.  Deo.  46S»  and  note  co  this  point* 


LouiSYiLLB,  New  Orleans,  and  Texas  Bailwat 
Company  v.  Douglass. 

[W  Ifrssissim,  728L] 
Master  hot  Liabls  tob  Act  ov  Skbtant  not  Enoagbd  about  Master's 
BU8INK88.  —  A  master  is  not  liable  for  the  wrongful  act  of  his  servant, 
vnless  snch  act  was  done  by  the  servant  while  he  was  engaged  a1>ont  his 
master's  bnsineas.  Where,  therefore,  a  baggage-master  on  a  railway 
train,  at  the  solicitation  of  the  express-messenger,  leaves  his  own  oom- 
fNurtment  and  goes  into  that  of  the  express- messenger,  and  while  there 
so  terrifies  a  boy  who  is  riding  in  that  part  of  the  car  that  he  jumps  from 
the  oar  while  it  is  running  at  a  high  rate  of  speed,  and  is  killed,  the 
failway  company  is  not  liable  for  the  wrongful  act  of  the  baggage-mas- 
ter, unless  it  was  done  while  he  was  about  the  company's  bnsineas  and  in 
the  performance  of  some  duty  with  respect  to  the  boy. 

SZTRBSS-mSflBNGER,  RaILROAD  GoMPANT  NOT  LlABLB  lOB  WBONOriTL  ACTS 

OV.  —  An  ezpress-messenger  on  a  railway  train  is  not  the  servj%nt  of  the 
railroad  company,  and  the  oompany  is  not,  therefore^  liable  for  his 
wrongful  acta. 

Action  to  recover  damageB  for  the  death  of  the  minor  son 
'of  the  appellee.  The  deceased,  a  colored  boy  about  sixteen 
years  of  age,  entered  the  express-compartment  of  one  of  the 
appellant's  cars  just  as  the  train  was  leaving  the  station. 
After  the  train  started,  the  express-messenger  called  the  bag- 
gage-master of  the  company  to  come  in  from  his  apartment 
-of  the  car  to  have  some  fun  with  the  boy,  saying,  "  Come  here; 
I  have  a  damn  coon  in  here,  and  we  will  have  some  fun." 
Their  acts  and  words  so  terrified  the  boy  that  while  their  backs 
were  turned,  he  jumped  from  the  car  while  the  train  was  run- 
ning at  a  high  rate  of  speed,  and  received  injuries  from  which 
lie  died  in  a  short  time.  More  than  enough  money  to  pay 
tiis  fare  to  his  destination  was  found  in  his  pocket.     He  had 
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no  ticket.  The  baggage-master  had  no  autboritj  to  eject  per- 
eons  from  the  train,  and  the  oondnctor,  who  had  such  author* 
ity,  knevr  nothing  of  the  occurrence  until  the  baggage-master 
reported  it  to  him.  The  plainUfT  recovered  judgment,  and  the 
defendant  appealed.  The  following  are  the  instructions  given 
for  the  plaintiff,  which  are  referred  to  in  the  opinion:  *'  6.  That 
if  they  find  from  the  evidence  that  plaintiff's  son  was  a  minor, 
and  that,  in  October,  1890,  said  minor  boarded  the  train  of 
defendant  at  Tunica,  Mississippi,  for  the  purpose  of  being  car- 
ried to  Lake  Cormorant,  Mississippi,  and  tliat  in  boarding 
said  train,  got  into  the  express  department  of  the  car  belong- 
ing to  defendant's  train,  and  that  when  he  got  into  the  said 
department  of  said  car,  the  express-messenger  called  to  the 
baggage-man  of  the  train  to  come  in  there,  that  he  had  a 
*  coon '  in  there,  and  they  would  have  some  fun,  and  the  bag- 
gage-man went  to  the  express  department  of  the  car,  and  then 
he  and  the  express-messenger  wantonly,  willfully,  and  reck- 
lessly, by  their  actions  and  their  language,  induced  said  minor 
to  believe  and  fear  that  they  were  going  to  inflict  upon  said 
minor  severe  corporal  punishment,  or  do  him  bodily  harm 
and  injury,  and  that  by  reason  of  such  fear,  and  to  escape 
said  punishment  or  injury  at  the  hands  of  said  express-mes* 
senger  and  baggage-man,  said  minor  leaped  from  the  car  while 
it  was  running  at  a  great  speed,  and  sustained  injuries  from 
which  he  shortly  died,  then  the  jury  will  return  a  verdict  in 
favor  of  plaintiff,  giving  him  such  damages  as  they  may  see 
meet  and  proper  to  give,  according  to  the  instructions  here- 
tofore given  by  the  court  in  this  case  as  to  said  damages.  7. 
If  the  jury  believe  from  the  evidence  the  facts  in  this  case 
to  be  as  set  out  in  the  foregoing  instruction,  then  they  are 
instructed  to  find  for  the  plaintiff,  and  assess  his  damages 
above  indicated,  even  should  they  further  believe  from  the 
ovidence  that  said  minor  was  a  trespasser  on  said  train  at 
the  time  he  leaped  therefrom,  and  had  no  lawful  right 
thereon.  8.  The  court  further  instructs  the  jury  that  if  they 
find  from  the  evidence  the  facts  in  this  case  to  be  as  above 
set  out,  then  they  will  return  a  verdict  for  the  plaintiff,  and 
assess  his  damages  as  above  indicated,  even  though  they  be- 
lieve further,  from  the  evidence,  that  the  express-messenger 
was  the  prime  mover  and  instigator  of  the  action  and  language 
which  put  said  minor  in  such  fear  as  to  cause  him  to  leap 
from  said  train."  And  the  following  are  the  instructions  asked 
by  the  defendant  and  refused,  to  which  reference  is  made  in 
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tbe  opinion:  ''2.  The  court  instracts  the  jury  that  the  proof 
shows  that  the  express-messenger  was  not  the  servant  of  the 
defei  danf,  and  the  defendant  is  not  liable  for  his  aets.  There- 
fore, if  the  boy,  Charles  Douglass,  was  impelled  to  jump  from 
the  car  of  the  defendant  by  reason  of  the  language  or  demon- 
stration of  the  express-messenger,  and  not  by  the  act  or  dem- 
onstration of  an  agent  of  defendant,  the  defendant  is  not 
liable,  and  they  will  find  for  the  defendant"  ^'4.  The  court 
instructs  the  jury  that  it  appears  from  the  evidence  that  the 
baggage-ma stet  of  defendant  had  no  authority  beyond  that  of 
safely  traneferring  the  baggage,  mail,  etc.,  committed  to  his 
care;  and  if  he  was  engaged,  in  company  with  the  express- 
messenger,  in  threatening  and  terrifying  the  boy,  Charles 
Douglass,  for  their  own  amusement,  &nd  not  in  the  perform- 
ance of  any  duty  to  the  defendant,  then  he  is  liable  for  the 
reasonable  consequences  of  his  act,  but  the  defendant  is  not 
liable,  and  they  will  find  for  the  defendant." 

Mayes  and  HarrUy  for  the  appellant 

James  R.  ChaltMrs  and  8t.  John  Waddell^  for  the  appellee. 

Campbell,  C.  J.  The  instructions  given  for  the  plaintiff 
are  erroneous  for  want  of  the  qualification  that  the  baggage- 
master  must  have  been  about  his  master's  business  in  the 
matter  complained  of,  in  order  to  make  the  master  liable  for 
what  he  did.  If  he  was  not  about  his  master's  business  when 
he  quit  his  own  compartment  of  the  car,  and  responded  to  the 
call  of  the  express-messenger  and  went  into  another  compart- 
ment, the  master  cannot  be  made  responsible  for  bis  wrongful 
conduct  If  he  went  forward  about  the  business  of  his  em- 
ployer, and  to  perform  any  duty  with  respect  to  the  boy,  and 
while  at  that  was  guilty  of  wrongful  conduct,  the  company  is 
liable  for  it 

The  second  and  fourth  instructions  asked  by  the  defend- 
ant should  have  been  given.  The  express- messenger  was 
shown  not  to  be  the  servant  of  the  company,  and  it  is  not  liable 
for  his  acts;  and  the  servant  who  is  not  engaged  about  his 
master's  business  cannot  impose  liability  on  him. 

Reversed,  and  remanded  for  a  new  triaL 

Mastib  ahd  Sibtaiit-*Ti8t  of  Mahtir's  LiABnjTT  lOR  Acts  of  Sbr- 
VAST.  — In  ovdsr  to  hold  a  mattor  Imble  for  an  act  of  his  tervant,  it  mast  be 
don*  within  the  aoope  of  hit  general  authority*  In  fartheranoe  of  the  maater'a 
hnaineii^  and  for  the  aooompliahment  of  the  object  for  which  the  eervant  ie 
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employed:  /nfemoHomtf  etc  iSV  Oo.  t.  Andenai^  82  Tex.  516;  S7  Am.  81  Itep. 
9D2.  and  note.  If  a  eenrant  atepe  aaide  from  hia  master'a  boaineaa*  for  how- 
ever  nhort  a  time,  to  commit  a  wrong  ancoaneebed  with  tnoh  hosineaat  the 
relation  of  master  and  senrant  is  for  the  ^me  being  suspended,  and  therefore 
the  master  is  not  liable  for  the  wrong:  Stephmton  t.  Southern  Pae,  Co.,  03 
Oal.  658;  87  Am.  St  Rep.  228,  and  note;  PUtthurg  etts.  !?>  Ch.  ▼.  Shields,  47 
Oliio  St.  387;  21  Am.  St  Rep.  840,  and  note;  extended  note  to  Kanmu  CUjf 
etc  R,  R.  Co.  T.  Kelljf,  59  Am.  Rep.  601;  extended  note  to  Stone  r.  HUUt^ 
29  Am.  Rep.  640;  extended  note  to  NchtumUe  otc  Road  Co,  ▼.  Oauie,  40 
Am.  Rep.  226;  note  to  Bryant  r,  Rtdk,  8  Am.  Rep.  816.  Aa  to  the  liability 
of  the  maater  for  the  willf ol»  wanton,  or  malioions  tort  of  a  eerrant,  aee  note 
to  KaiulerU/tT.  iUdbiio4Ml2'tfnqia»a>.,  61  Am.  Doa  318;  al«>  extended  note 
to  Wart  r.Barataria€to,OaiialOo^td&  An.  Boo.  192. 


BiLLINQSLBY   V.    PoLLOOS. 

[60  Missiisim,  7f9Ll 

IxaoLTsrr  Bank,  Pbrson  CoLLBormo  Notb  thbouqh,  EMTiTLnD  «o  No 
Paiobitt  oyxB  Otbbb  ORXBrroBa.  —  Where  a  bank  to  which  a  note  is 
sent  for  collection  is  paid  by  cheek  on  itself,  drawn  by  one  of  its  own  do- 
poeitors  haying  ample  fnnda  on  deposit^  whose  aoconnt  it  debits,  and 
then  remits  by  its  check,  bat  fails  before  it  is  paid,  and  passes  into  the 
hands  of  a  receiver,  the  owner  of  the  note  has  no  lien  on  the  assets  of 
the  bank,  and  is  not  entitled  to  priority  over  its  other  oreditora. 

Thb  appellant  sent  to  the  bank  of  Qreenville,  for  collectioni 
a  note,  the  maker  of  which  resided  in  or  near  Greenville.  The 
note  was  paid  by  a  check  on  the  bank,  drawn  by  a  person 
named  Evans,  who  had  ample  funds  on  deposit.  The  note 
was  canceled  and  surrendered,  Evans's  check  charged  to  hi8 
account,  and  the  bank  remitted  for  the  collection  its  check  on 
its  New  York  correspondent.  On  the  same  day,  however,  the 
bank  suspended,  passed  into  the  hands  of  a  receiver,  and  the 
check  was  dishonored.  The  appellant  filed  her  petition  in 
the  chancery  court,  praying  that  the  collection  made  by  the 
bank  be  decreed  a  trust,  and  a  lien  impressed  on  the  general 
assets  of  the  bank  therefor,  and  that  the  receiver  be  directed 
to  pay  the  same  in  preference  to  its  general  debts.  The  re- 
ceiver's plea  set  out  the  facts,  and  alleged  that  the  petitioner 
had  no  lien  nor  any  right  to  demand  payment  in  full  of  her 
debt.  The  court  held  this  plea  to  be  sufficient,  and  dismissed 
the  petition. 

Joshua  Btinner  and  A.  LewetUhal^  Jr.^  Ibr  <he  appellant. 

Yerger  and  Percy,  for  the  appellee. 
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Campbell,  C.  J.  In  Ryan  v.  Paine^  66  Miss.  678,  we  held 
that  parties  who  sent  a  claim  to  a  bank  ''for  collection,''  which 
the  bank  collected  by  taking  the  check  of  the  debtor  on  itself, 
the  debtor  havirg  no  money  in  the  bank,  but  merely  becom- 
ing the  bank's  debtor  by  this  over^draft,  after  the  insolvency 
of  the  bank  was  declared,  had  the  right  to  treat  their  debtor 
as  still  sQch,  and  enforce  their  claim  to  what  he  owed  the 
bank  for  account  of  this  transaction. 

In  Kinney  v.  Paine,  68  Miss.  258,  we  Jield  that  parties  who 
had  sent  their  claim  to  an  insolvent  bank  for  collection,  and  ' 
which  ii  collected  by  a  check  on  itself  by  the  debtor,  who 
had  no  funds  in  bank,  could  follow  and  reclaim  their  own  in 
the  bands  of  the  receiver.  We  are  well  pleased  with  these 
decisions,  and  reaffirm  the  obvious  principle  supporting  them, 
but  are  unwilling  to  establish  the  proposition  that  a  corre- 
spondent of  a  bank,  whose  claim  it  has  collected  and  failed 
to  pay  over,  has  an  equitable  lien  on  all  the  assets  of  the 
bank,  securing  precedence  over  all  other  creditors  of  the  bank. 
Some  of  the  courts  so  hold,  but  we  will  not  follow  their  lead  to 
this  absurd  result.  It  is  enough  to  allow  the  correspondent 
who  sends  his  claim  to  a  bank  ''  for  collection '?  to  pursue  and 
reclaim  his  own,  without  depriving  others  of  their  rights. 
There  is  no  such  magic  in  the  word  ''trust"  as  to  convert  all 
the  assets  of  a  bank  into  a  fund  to  secure  one  who  deals  with 
it  for  convenience  of  collecting  claims,  in  preference  to  others 
who  trust  it  and  deal  with  it. 

The  maker  of  the  note  collected  in  this  case  was  discharged, 
for  she  paid  it.  True,  she  did  not  haye  the  money  counted 
out  to  her  on  Evans's  check,  as  we  may  assume  would  have 
been  done  if  required,  but  that  was  not  necessary.  Bvans 
had  money  there,  and  his  check  was  received  as  money,  and 
his  deposit  was  lessened  by  that  much.  The  transaction  was 
a  legitimate  one  in  the  usual  course  of  business,  and  there  is 
no  just  principle  on  which  the  appellant  can  be  declared  en- 
titled to  priority  over  other  creditors  of  the  insolvent  bank. 
We  should  not  be  beguiled  by  the  use  of  words,  and  call  one 
claim  a  "  trust,"  in  order  to  secure  it  a  preference  over  **  debts." 
Wherever  there  is  a  trust,  it  may  be  enforced  as  such,  but 
calling  one  sort  of  claim  a  trust  merely  to  place  it  on  a  better 
footing  is  not  allowable.  It  has  been  done  in  some  instanoes, 
where  hard  cases  have  made  bad  preoedentSi  which  we  will 
not  follow. 

Affirmed. 
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Banxb  —  InoLfEMCT  —  Eiiaor  ov,  oh  Dbfositoiii.  —  The  money  of  a 
gODeral  depositor  in  a  bank  it  the  property  of  the  Uank»  and  snbjeot  to  aesign- 
ment  I7  it  for  the  benefit  of  creditors:  Haufe§  t.  Biackwell,  107  N.  a  196; 
22  Am.  St  Rep.  87a  Bat  in  Nalional  Butehen*  etc.  Bank  ▼.  HtMelk  117 
K.  Y.  384,  16  Am.  St  Rep.  616,  it  was  held  that  if  a  bank  to  which  drafts 
or  checks  have  been  sent  for  eoUection  makes  a  general  assignment  for  the 
benefit  of  its  ereditors,  its  assignee  does  not  acquire  any  title  to  such  paper; 
and  if  they  are  ooUected,  he  is  answerable  to  the  owners  for  the  amounts 
thereof.  A  bank  hopelesdy  insolvent^  to  the  knowledge  of  its  president,  re- 
oeiTed  a  deposit  from  a  onstomer  and  immediately  thereafter  suspended  and 
went  into  the  hands  of  a  receiver.  It  was  held  that  the  depositor  might  re- 
cover the  amount  of  his  deposits  OragU  t.  HadUy^  99  N.  Y.  131;  62  Am. 
Bep.  9,  and  note^    The  principal  case  follows  Kkmey  ▼•  Pain€,  68  Miss.  868. 


Ambrioah  Frbbhold  Land  and  Mortgagb  Com- 
pany V.  Jbffbbson. 

[W  MiSBissipn,  TTOlI 

UmrRions  OoimiAor,  bt  What  Law  OoynuiBD.-»-The  laws  of  this  state 
and  access  to  its  courts  cannot  be  made  the  subject  of  contract.  If, 
therefore,  a  contract  for  the  loan  of  money  is  usurious  under  the  laws  of 
another  state,  by  which  it  is  governed,  the  courts  of  this  state  will  not 
respect  a  stipulation  in  the  contract  to  the  effect  that  if  litigation  shall 
arise,  it  shall  be  governed  by  the  laws  of  this  state,  even  though  such 
loan  is  secured  by  a  mortgage  on  land  situated  in  this  state. 

Void  Ck)MTaAcr,  Equxtablb  Bjelibf  aoainst,  Dbnibiv  unuess  Complain  ant 
SuBMlTB  to  do  Equttt.  —  Although  a  contract  Is  void  under  the  laws 
of  this  state,  so  that  no  action  can  be  maintained  for  its  breach,  a  court 
of  equity  will  not  relieve  against  it,  unless  the  complainant  will  submit 
to  do  equity,  regardless  of  the  terms  or  of  the  invalidity  of  the  contract. 

OOMITT,   PBINOIFLB    OF,    NOT    EXTBNDBD  TO  AbROQATB  SkITLBD  RuLBS  BT 

Wuion  Ck)URT8  ABB  OuiDKD.  —  The  principle  of  comity  under  which  a 
•  contract,  void  where  made,  will  not  be  enforced  in  the  courts  of  another 
state,  even  though  by  the  laws  of  such  state  the  contract,  if  it  had  been 
flude  there,  would  have  been  a  lawful  one,  is  never  so  extended  as  to 
abrogate  the  settled  and  controlling  rules  by  which  the  courts  of  the 
state  whoee  comity  is  invoked  are  guided. 

RBJXr  AGAINST  USUBIOVS  CoiTrBAOT  —  CONDITIOH  UPON  WhICH  GbANTBD 

nr  BgniTT.  —  Courts  of  equity  in  this  state,  when  applied  to  by  a  debtor 
who  seeks  relief  against  a  nsnrions  contract  governed  by  the  laws  of 
another  states  will  reqnire  the  complainant  to  do  equity  by  refunding  or 
tendering  with  his  bill  the  principal  of  the  debt,  with  legal  interest. 

Bill  iob  Rblibp  AOAmn  Usubious  Contract  Dbhubrablb  whbk.  —  A 
bill  seeking  relief  against  a  nsnrions  contract  is  demurrable  if  it  fails  to 
■how  an  offer  by  the  complainant  to  do  that  equity  without  which  the 
court  will  deny  relief. 

Bill  bob  AooovNTnia,  Allboations  Nbobssabt  in.  —  A  bill  seeking  relief 
against  a  usurious  contract  cannot  be  upheld  as  a  bill  for  an  accounting, 
nnless  it  alleges  that  the  complainant  does  not  know,  and  cannot  by  the 
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I  of  ^oper  dil%«M8  MOcrteiB,  41m  muoM  reowred  mad  paid  by  him 
OB  aach  Qsarioiui  ootkinmL 
Anomir's  Fn^  &tmhAswm  won,  ta  UacmovB  Gostbact  Falui  witu 
OoflnuoSi  —  A  Btipaktioii  in  %  vauaUmB  cootract  for  tUe  pay laeQi  of  aa 
ttttoroej's  fee  ia  eaae  of  litigatun  &dU  with  titB  coatraot  of  which  it  it 
«  parl^  and  eannoft  bo  onforoed. 

CoNTBAOTB  for  more  than  six  per  cent  per  annum  are  U8U- 
rtouB  both  in  New  York  ai|d  in  Tennessee.  And  it  is  provided 
by  statate  in  Nevr  York  that  Hie  court  of  chancery  shall  decree 
such  contracts  Toid,  and  enjoin  any  prosecution  thereon,  and 
order  the  same  to  be  surrendered  and  canceled.  Other  facts 
are  stated  in  the  opinion. 

Watson  and  Fitthngh^  for  the  appellants. 

MeDowM  and  MeQowan^  Qearge  Qantt^  D.  A,  Scott^  and  Col* 
koan  and  Oreeu^  tor  the  appellees. 

CooPBB,  J.  The  appellees  exhibited  their  bill  in  the  chan- 
cery court  of  Coahoma  County  against  the  American  Freehold 
Land  and  Mortgage  Company  and  J.  H.  Watson,  trustee,  in  a 
deed  of  trust  executed  by  them  to  secure  certain  notes  to  said 
company.  The  purpose  of  the  bill  is  to  perpetually  enjoin 
said  defendants  from  causing  sale  to  be  made,  in  compliance 
with  the  powers  contained  in  said  deed,  for  the  payment  of 
the  notes,  and  also  to  have  such  security  canceled. 

The  bill  charges  that  the  appellees,  in  March,  1886,  were 
residents  of  the  city  of  Memphis,  Tennessee,  and  the  defend- 
ant company  was  a  corporation  incorporated  by  the  state  of 
New  York,  and  having  its  domicile  there;  that  on  said  date 
appellees  executed  their  note  to  said  company  for  the  sum  of 
$25,000,  payable  at  the  office  of  the  Corbin  Banking  Com- 
pany in  New  York  City  on  March  10,  1891;  that  interest  on 
said  note  was  to  be  paid  at  the  rate  of  eight  per  cent  per  an- 
num, for  which  complainants  executed  their  six  coupon  notes, 
—one  for  $1,444.46,  payable  December  1, 1886,  four  for  $2,000 
each,  payable,  respectirely,  on  the  1st  of  December,  1887, 1888, 
1889,  and  1890,  and  one  for  $555.55,  payable  March  10, 1891,— 
all  of  said  coupons  being  also  payable  at  the  office  of  the  said 
Corbin  bank,  and  all  of  them  to  bear  interest  at  ten  per  cent 
per  annum  from  maturity;  that  said  principal  note  contains 
a  stipulation  that  if  default  shall  be  made  in  its  payment,  an 
attorney's  fee  of  ten  per  cent  of  the  principal  and  interest 
shall  become  payable.  The  bill  avers  that  the  negotiation  for 
the  loan  of  the  money  was  begun  and  concluded  in  the  city 
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of  Memphis  and  state  of  Tennessee,  where  complainants  hare 
resided  for  the  past  thirty  years,  neither  of  them  having  ever 
been  a  citizen  of  the  state  of  Mississippi,  and  were  conducted 
between  Mr.  Jefferson  and  the  agent  of  the  loan  company  res- 
ident in  said  city;  that  though  the  note  ia  tot  126,000,  only 
122,000  was  paid  to  complainants,  the  residue  of  13,000  being 
in  fact  reserved  by  the  defendant  company  as  usury,  but  cov- 
ered under  the  guise  of  commissions  professed  to  be  paid  to 
the  agent  of  defendants,  who  was  recited  in  the  negotiations 
to  be  the  agent  of  complainants,  and  paid  as  such;  that  to 
secure  the  payment  of  said  note  and  interest  coupons,  the 
complainants  executed  a  deed  of  trust  upon  certain  lands, 
situated  in  Coahoma  County,  Mississippi,  by  which  deed 
power  was  given  to  the  trustee  to  advertise  and  sell  the  lands 
upon  default  in  payment  of  said  note  and  coupons,  and  out  of 
the  proceeds  of  sale  to  pay  said  note  and  coupons;  that  upon 
advertisement  by  the  trustee,  there  should  become  due  and 
payable  the  sum  of  18,760  as  attorney's  fees,  for  which  the 
deed  of  trust  should  also  stand  as  security,  and  which  was  to 
be  collected  as  a  part  of  the  secured  debt.  The  bill  also  avers 
that  although  the  notes  were  executed  in  Tennessee  and  were 
payable  in  New  York,  and  although  the  complainants  were 
residents  of  the  state  of  Tennessee,  as  was  well  known  to  the 
defendant  and  its  agents,  Ihe  deed  of  trust  was  deceitfully  and 
falsely  made  to  recite  that  the  same  was  made  in  the  state  of 
Mississippi,  and  to  provide  that  the  contract  recited  therein, 
and  the  notes  secured  thereby,  should  be  construed  according 
to  the  laws  of  the  state  of  Mississippi. 

The  defendant  demurred  to  the  bill,  upon  the  ground, 
among  others,  that  the  complainants  sought  relief  without 
offering  to  do  equity  by  paying  the  money  received  by  them 
upon  the  faith  of  the  security  sought  to  be  canceled.  From  a 
decree  overruling  the  demurrer,  an  appeal  has  been  granted 
to  settle  the  principles  of  the  cause. 

We  cannot  assent  to  the  proposition  advanced  by  counsel 
for  appellant,  that  the  contract  of  these  parties  was  a  Missis- 
sippi contract,  and  ia  to  be  governed  by  our  laws.  The 
authorities  cited  by  him  can  have  no  influence,  under  the  cir* 
cumstances  of  this  case.  The  presumption  of  law  is  always 
in  favor  of  the  legality  of  purpose  and  motive  of  contracting 
parties;  and  where  a  contract  is  made  in  one  state,  to  be  ex- 
ecuted in  another,  and  under  the  laws  of  one  would  be  illegal, 
and  under  those  of  the  other  legal,  it  is  reasonable  to  presume 
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that  the  parties  intended  their  contract  to  be  controlled  by 
the  laws  of  the  state  in  which  it  would  be  valid,  and  so  the 
courts  will,  in  furtherance  of  a  presumed'  lawful  intention, 
assign  it  to  that  state  by  which  its  yalidity  will  be  upheld. 
So,  too,  there  may  be  cases  in  which  the  law  of  the  domicile 
of  the  debtor  and  situs  of  the  security  may  be  applied  to  a  con- 
tract made  in  another  state  and  to  be  performed  in  yet  a  third. 
We  decline  to  enter  this  field  of  investigation,  for  the  reason 
that  the  manifest  and  only  purpose  of  the  stipulation  in  the 
deed  of  trust  that  the  contract  should  be  governed  by  the  laws 
of  this  state  was,  that  the  creditor  might  have  the  advantage 
of  our  usury  laws,  which  are  less  stringent  than  are  those  of 
the  state  of  Tennessee  or  New  York.  This  is  not  a  case  for  the 
application  of  the  rule  of  favoring  a  lawful  purpose  by  pre- 
sumption, but  it  is  one  in  which  the  parties,  manifestly  and 
purposely  providing  for  usury,  have  sought  to  cloak  the  trans- 
action, and  evade  the  laws  against  usury  by  which  their  con* 
tract  is  controlled,  by  stipulating  that  if  litigation  shall  arise, 
the  laws  of  another  state  may  be  invoked  as  a  shield  to  the 
usurer.  The  laws  of  this  state  and  access  to  its  courts  can- 
not be  thus  made  the  subject  of  contract 

It  is  unnecessary  to  determine  whether  the  contract  in- 
volved is  to  be  governed  by  the  laws  of  Tennessee  or  by  those 
of  New  York.  It  is  conceded  by*  the  appellant  that  it  is 
usurious  under  either,  and  that  in  neither  could  any  action  be 
brought  and  recovery  had  on  the  note  or  interest  coupons. 

This  may  be  conceded  to  the  complainants,  and  it  may  also 
be  admitted  that  in  an  action  by  the  creditors,  either  at  law 
or  in  equity,  nothing  could  be  recovered  in  the  courts  of  this 
state.  All  this  may  be  conceded,  and  yet  the  question  re- 
mains whether  the  complainants,  with  the  money  of  the  appel- 
lant in  their  hands,  and  without  an  offer  to  return  it,  can  be 
afforded  relief  by  a  court  of  equity  in  this  state  under  the 
principles  which  prevail  here. 

It  is  well  settled  here  that  though  a  contract  be  declared 
void  by  our  own  laws,  by  reason  of  which  no  action  can  be 
brought  for  its  breach,  a  court  of  equity  will  decline  to  inter- 
vene, unless  the  complainant  will  submit  to  do  what,  ez  ssquo  et 
bono^  he  ought  to  do,  regardless  of  the  terms  or  invalidity  of 
the  contract:  Deans  v.  Robertson,  64  Miss.  195. 

We  recognize  the  principles  of  comity  which  prevail,  and 
under  which  a  contract  void  where  made  will  not  support  an 
action  in  the  courts  of  another  state,  even  though  by  the  laws 
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of  such  state  the  contract,  if  it  had  been  there  made,  would 
have  been  a  lawful  one;  but  this  principle  has  never  been  so 
extended  as  to  abrogate  the  settled  and  controlling  rules  bj 
which  the  courts  of  the  state  whose  comity  is  invoked  are 
guided.  If  the  complainants  and  defendant  were  residents 
of  this  state,  and  had  here  made  a  contract  prohibited  by  our 
laws,  and  the  complainants  had  executed  a  security  to  be 
enforced  in  pais^  and  under  the  void  contract  had  secured 
the  money  of  the  defendant,  it  is  not  to  be  doubted  that  our 
courts  of  equity  would  decline  to  entertain  a  bill  for  relief 
against  the  security  at  their  instance,  except  upon  condition 
of  their  doing  equity. 

It  would  be  extending  the  rule  of  comity  beyond  all  rea- 
sonable limits,  if  the  courts  of  this  state  should  afford  relief 
against  an  agreement  made  in  another  state,  and  to  a  non- 
resident complainant,  under  a  state  of  facts  in  which,  if  the 
controversy  was  between  our  own  citizens  and  in«relation  to  a 
transaction  occurring  here,  relief  would  be  denied.  The  com- 
plainants, appreciating  the  difficulty  of  securing  a  decree  can- 
celing the  mortgage  as  security  for  both  principal  and  interest, 
seek  by  their  bill  to  obtain  an  accounting  of  the  amount  of 
money  loaned  to  them  by  the  defendants,  and  of  the  payments 
made  by  them  as  interest  on  the  same,  and  ask  that  on  such 
accounting  all  interest  reserved  be  forfeited,  and  all  payments 
of  interest  heretofore  made  be  applied  to  the  extinguishment 
of  the  principal,  or  if  this  be  denied,  then  that  all  interest  in 
excess  of  the  legal  rate  be  so  forfeited  and  applied.  They  also 
seek  relief  against  a  stipulation  in  the  notes  and  deed  of  trust, 
by  which  they  agree  that  if  default  should  be  made  in  the 
payment  of  the  notes,  and  a  suit  at  law  or  in  equity  should  be 
instituted  for  their  enforcement,  or  if  the  trustee  should  adver- 
tise the  mortgaged  property  for  sale  for  the  payment  of  the 
debt,  an  attorney's  fee  of  $8,750  should  thereupon  become  due 
and  payable,  for  the  payment  of  which  the  mortgage  should 
stand  as  security. 

It  is  contended  by  complainants  that,  whatever  may  be  the 
rule  or  conditions  imposed  by  courts  of  equity  in  this  state 
under  which  relief  will  be  granted  as  against  other  agree- 
ments, it  is  the  settled  doctrine  here  that  relief  will  be  granted 
as  against  usurious  contracts  which  are  secured  by  mortgages 
or  deeds  of  trust  with  power  of  sale,  or  by  other  instruments 
enforceable  in  pais,  without  an  offer  by  the  complainants  to 
do  equity;  and  that  where  an  accounting  is  necessary  to  de- 
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termine  the  amount  really  and  equitably  due,  no  such  offer 
or  tender  is  required.  It  is  also  said  that  where  relief  is 
sought  in  equity  against  an  executory  usurious  agreement, 
all  interest  unpaid  will  be  forfeited,  and  that  which  has  been 
paid  will  be  applied  to  the  extinguishment  oi  the  principal  of 
the  debt. 

There  is  support  for  these  propositions  to  be  found  in  the 
argument  of  Judge  Sharkey  in  Parehman  y.  McKinney,  12 
Smedes  &  M.  631,  and  for  some  of  them  in  the  decision  in 
that  case,  and  in  other  subsequent  decisions  of  this  court. 
Some  things  said  by  Judge  Sharkey,  in  argument  in  that 
case,  have  been  denied  to  be  correct,  and  a  contrary  rule  es- 
tablished by  subsequent  decisions.  It  is  important,  therefore, 
to  note  what  was  decided  in  that  case,  and  how  much  of  what 
was  therein  said  was  only  the  argument  of  the  judge  In  sup- 
port of  the  conclusion  reached  by  the  court.  To  determine 
what  was  decision,  it  is  important  to  know  what  the  facts 
averred  in  the  pleadings  and  disclosed  by  the  evidence  were. 
The  conclusion  of  the  court  upon  these  facts  constitutes  its 
decision,  but  the  process  of  reasoning  by  which  that  conclu- 
sion was  reached  is  not  necessarily  decision,  and  in  many 
instances  is  not.  Parehman  exhibited  his  bill  against  Mc- 
Kinney,  averring  that  John  Parehman,  his  intestate,  had 
bought  from  McKinney,  in  the  year  1835,  a  certain  tract  of 
land,  at  the  price  of  $6,500,  of  which  he  then  paid  in  cash 
$2,000,  and  for  the  remainder  executed  his  two  notes,  each 
for  the  sura  of  $2,250,  one  of  which  was  to  become  due  Janu- 
ary, 1837,  and  the  other,  January,  1841;  that  both  notes  pur- 
ported on  their  face  to  be  for  money  loaned,  and  bore  interest 
at  ten  per  cent  per  annum;  that  to  secure  the  note  due  Jan* 
uary,  1841,  his  intestate  had  executed  a  deed  to  John  H, 
McKinney,  trustee,  in  trust,  to  sell  the  land  thereby  conveyed 
upon  the  failure  of  the  maker  to  pay  the  note;  that  the  de« 
fendant  claimed  there  was  due  him  the  note  due  January, 
1841,  and  interest  thereon,  and  also  held  two  other  notes  of 
complainant's  intestate,  one  for  about  $900  and  one  for  about 
$400;  and  that,  to  enforce  the  collection  thereof,  the  defend- 
ant had  procured  the  trustee  to  advertise  the  land  for  sale 
under  the  trust  deed;  that  the  notes  for  $900  and  $400  were 
executed  on  account  of  the  same  transaction,  and  for  interest, 
at  a  usurious  rate,  upon  said  note  of  $2,250,  dae  Jannary, 
1841;  that  during  the  lifetime  of  his  intestate,  he  paid  to 
I  he  defendant,  on  account  of  said  two  notes  of  $2,250  each, 
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Um  Bum  of  16,800;  that  upon  a  just  and  legal  compntation  of 
intereet  upon  said  debt,  the  balance  due  thereon,  if  aoything, 
did  not  exceed  11,126,  frhich  had  been  tendered  to  the  de- 
fendant bj  way  of  compromise,  bat  which  he  refiised  to  ac- 
cept or  receive;  that  at  the  time  of  the  purchase  of  the  land 
and  execution  of  these  notes,  it  was  oorruptlj  and  unlawfully 
agreed  between  the  defendant  and  complainant's  intestate 
that  said  intestate  should  pay  MoKinney  interest  at  the  rate 
•f  ten  per  cent  per  annum  upon  the  amount  of  said  notes 
from  December  26, 1886,  until  their  maturity,  as  for  borrowed 
money,  and  that  this  agreement  was  made  with  the  fraudulent 
intent  of  erading  the  statute  against  usury.  The  answer  of 
the  defendant  admitted  the  usurious  character  of  the  contracti 
admitted  that  payments  had  been  made  by  the  intestate  to  an 
amount  between  three  thousand  and  four  thousand  dollars,  but 
said  he  was  unable  to  state  certainly  bow  much  was  paid  by  him. 
He  further  stated  that  the  notes  originally  giren  by  the  in- 
testate matured  in  January,  1836  and  1837,  and  that  after 
payments  had  been  made,  said  intestate,  in  December,  1837| 
executed  a  new  note  for  12,250,  and  made  the  deed  of  trust 
to  secure  it  The  proof  showed  that  the  defendant  com* 
pounded  the  interest  on  the  debt  from  December,  1835,  until 
April,  1844,  the  time  of  the  last  settlement  with  intestate; 
that  when  notes  were  taken  for  interest,  as  was  the  case  at  the 
end  of  each  year,  these  interest  notes  were  to  bear  interest  at 
ten  per  cent,  as  for  money  loaned;  that  the  principal  and  in- 
terest, as  it  accrued  and  became  doe,  were  compounded  an- 
nually at  ten  per  cent  from  the  beginning  to  the  end  of  the 
transaction,  in  April,  1844.  Upon  final  hearing,  the  court 
directed  an  account  to  be  stated,  by  which  the  defendant  was 
allowed  interest  at  the  legal  rate,  and  from  a  decree  on  such 
an  accounting  the  administrator  appealed. 

The  question  for  determination  was,  whether  the  defendant 
should  have  been  allowed  any  interest  For  the  defendant  it 
was  insisted  that  since  the  complainant  had  invoked  the  in* 
terpoeition  of  a  court  of  equity,  he  must  submit  to  do  equity, 
and  that  it  was  but  equitable  that  the  principal,  with  legal 
interest  should  be  paid. 

The  decision  of  the  ccnrt  was,  that,  under  our  then  statute 

against  usury,  upon  the  fiacts  above  detailed,  the  defendant 

was  not  entitled  to  any  interest  upon  bis  debt    Judge  Sharkey 

began  the  inv^estigatioii  of  the  question  by  stating  that  the 

current  of  authority  undoubtedly  wmm   that   the  defendant 
▲m.  St.  asr^  Vol.  XXX.-88 
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should  be  paid  interest  at  the  legal  rate,  but  inquired:  ^Csxk 
the  rule  be  adopted  in  the  present  case  7 ''  He  then  pro- 
ceeded to  show  that  the  rule,  as  applied  generally,  was  under 
statutes  by  which  both  interest  and  principal  were  forfeited, 
and  noted  that  by  our  statute  the  interest  only  was  docked, 
leaving  the  right  to  the  principal  unimpaired,  and  no  punish- 
ment  was  inflicted  on  the  offender.  He  then  argued  to  show 
that  the  debtor  had  had  no  opportunity  of  defending  in  m  suit 
at  law,  and  declared  that  he  stood  '^  upon  the  same  ground 
that  a  defendant  does  who  is  making  his  defense  at  law  when 
sued  on  a  usurious  contract,"  and  then  continued:  *^But» 
above  all,  the  statute  made  to  prevent  usurious  contracts  is 
protected,  its  end  and  object  accomplished;  it  is  not  made 
the  instrument  of  fraud.  The  general  rule  is,  that  equity 
must  follow  the  law,  and  they  cannot  depart  from  it  without 
some  obvious  reason.  For  these  reasons,  it  would  seem  that 
the  general  rule  requiring  the  party  to  pay  the  principal  and 
legal  interest  cannot  apply  in  this  case;  and  this  accords  witb 
the  opinion  of  the  chancellor  in  Marks  v.  Morris^  4  Hen.  &  M. 
463,  which  was  a  very  similar  case.  The  bill  was  brought  for 
relief  against  deeds  of  trust,  which  the  trustee  was  about  to 
carry  into  effect,  on  the  ground  of  usury,  and,  against  the 
same  objections  here  raised,  the  party  was  held  entitled  to  in- 
terest  Perhaps  this  question  might  have  been  made  to  rest 
entirely  on  a  fair  construction  of  the  statute:  Howard  and 
Hutchinson's  Rev.  Stats.  874.  After  providing  the  rate  of 
ten  per  cent  interest  for  a  loan  of  money,  and  so  expressed  on 
the  face  of  the  instrument,  the  statute  proceeds:  '  Provided, 
that  if  any  contract,  bond,  or  note  founded  on  any  other  con* 
sideration  than  the  bona  fide  loan  of  money  shall  fraudulently 
and  deceitfully  express  therein  that  the  same  is  entered  into 
or  given  for  money  lent,  and  specify  a  greater  rate  of  interest 
than  is  allowed  by  this  act,  if  such  fraud  or  deception  shall 
be  discovered  in  any  suit  at  law  or  in  equity,  no  interest  or 
premium  shall  be  allowed  or  recovered  on  such  fraudulent 
contract,  bond,  or  note,  but  the  principal  sum  only  shall  be 
recovered.'  This  provision  seems  to  be  sufficiently  broad  to 
extend  to  actions  brought  by  either  party,  and  it  expressly 
extends  to  courts  of  equity,  and  thus  furnishes  a  law  for  those 
courts.  And  we  have  precisely  the  description  of  case  de- 
scribed by  the  statute, — one  that  fraudulently  and  deceit^ 
fully  expresses  on  its  face  that  it  was  given  for  money  lent." 
The  able  judge  evidently  labored  in  his  argument,  which,. 
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though  vigorous  and  clearly  expressed,  as  were  all  his  alter* 
ances,  is  not  marked  by  that  adherence  to  well-settled  priii- 
ciples  for  which  his  opinions  hare  been  justly  esteemed.  Hit 
reference  to  the  maxim  that  equity  follows  the  law  was  ex- 
ceedingly unfortunate,  in  view  of  the  fact  that  but  a  few  lines 
above  he  had  conceded  that  the  current  of  authority  undoubt* 
edly  was  that  equity  would  not  relieve,  as  against  a  usurious  ^ 
contract,  except  upon  terms,  and  that  "  the  rule  originated 
under  the  provisions  of  the  statute  of  12  Annd,  which  made 
all  usurious  contracts  void,  and  imposed  heavy  penalties  upon 
the  usurer.''  In  other  words,  that  the  rule  was  announced  by 
courts  of  equity  in  mitigation  of  and  opposition  to  the  rule  of 
law.  Nor  could  the  learned  judge  have  been  oblivious  of  the 
fact  that  a  favorite  device  of  the  usurers  in  England  for  evad- 
ing the  consequences  of  usury  had  been  to  take  warrants  of 
attorney  for  confessions  of  judgment,  under  which  the  debt 
could  be  reduced  to  judgment  without  notice  to  the  defend- 
ant. Indeed,  so  common  had  become  that  practice  that  the 
courts  of  common  law  began  to  exercise  an  equitable  jurisdic- 
tion by  awarding  a  feigned  issue  upon  motion  suggesting  thai 
the  judgment  was  upon  a  usurious  contract|  and,  upon  the 
fact  of  usury  being  found,  vacating  the  judgment 

In  Fanning  v.  Dunham^  6  Johns.  Gh.  122,  9  Am.  Dec.  288, 
Chancellor  Kent  reviewed  many  of  the  English  cases  where 
relief  had  been  granted  by  the  courts  of  common  law  in  Eng- 
land. 

In  Fanning  ▼.  DufiAam,  6  Johns.  Ch.  122, 9  Am.  Deo.  283,  the 
complainant  sought  relief  in  equity  against  a  judgment  entered 
upon  a  power  of  attorney,  and  also  against  the  execution  of  a 
power  of  sale  in  pais  conferred  by  m  mortgage  given  to  secure 
the  debt,  which  was  alleged  to  be  usurious.  There,  as  in  Parch* 
man  ▼.  MeKinney^  12  Smedes  A  M.  681,  th^  complainant 
sought  by  his  bill  to  have  all  the  securiUes  taken  by  the  de- 
fendant, and  infected  with  usury,  declared  Toid  and  ordered 
to  be  canceled,  without  o£fering  to  pay  anything.  But  Chan- 
cellor Kent,  after  a  full  review  of  the  cases,  declared  that 
''the  equity  cases  speak  one  uniform  language;  and  I  do  not 
know  of  a  ease  in  which  relief  has  ever  been  aflTorded  to  a 
plaintiff  seeking  relief  against  usury  by  bill  upon  any  other 
terms.  It  is  the  fundamental  doctrine  of  the  ooort  Loid 
Hardwicke  said  (1  Ves.  820)  that  in  cases  of  usury  equity 
suffers  the  party  to  the  illicit  contract  to  haye  reUe^  but  who* 

Digitized  by  LjOOQIC 


696  Aiff.  FfetnHMJ)  L.  &  M.  Co.  «.  Jxrra&oov.      [Miss. 


ever  brings  a  biS  in  0M«r  of  Bsurjr  mast*  rabsit  to  p«y  pnn- 
cipal  and  intespeBi.** 

Judge  Shariwy  wm  uwiriHing  to  rest  hioopiiiioo  upon  the 
propositioa  tlM  •  omrt  of  oqmty  follows  the  i«w,  and  that  a 
contract  roUt  at  kw  irilt,  for  that  reaocm,  bo  saluved  against 
in  equity  vithoat  tsms,  or  upon  the  feataro  of  aa  abeenoe  of 
an  opportanity  to^cMsMl  at  lair;  for,  fisalfy,  he  doelaiod  that 
the  statute  Moelf;  by  rovMiii  oi  its  peeuliw  terms,  should  con- 
trol conrto  of  oqniAy  as^well  ao  of  Uw,  and  Bleo  thsti  in  fur- 
therance of  tbo^  poHoy  qI  this  state,  finding  osprosaion  in  the 
statute,  tbo  same  mlo  should  apply,  wliother  the  debtor  was 
defending  in  a  soli  at  law  or  in  equity^  or  was  a  complainant 
in  equity  seeking  roliefi 

This  court,  in  DeoM  r.  Bdbertmm^  64  MSso.  IBS,  docUned  to 
accept  the  soggeslioa  made  in  the  argument  of  P^urchman  v. 
McKinneyy  12  SmodesiA  M.  681,  that  the  absence  of  an  op- 
portunity to  defend  against  the  demand  at  law  because  the 
debtor  had  girasi »  mortgage  with  power  cf  sale  was  sofficient 
ground  to  warrant  a  court  of  equity  to  reliew  against  a  con- 
tract void  at  law  without  requiring  the  complainant  to  snb* 
mit  to  do  eqoHy^ 

The  case  of  Ptircbman  t.  MeKinniy^  1 2  Smedsa  A  H.  681,  has 
been  adhered  to»  on  the  principle  oi  stare  dacisw,  to  the  extent 
in  which  it  wnodeciaiott.  But  the  argooMnl  of  Judge  Sharkey 
has  never  been  assented  to  as  correct,  bs^mid  the  rule  that^  in 
support  of  the  public  policy  of  this  state, contracts  which  are  ob- 
noxious to  our  stototo  against  usury,  made  here  or  governed  by 
our  law,  will  bo  reiievsd  against  in  equity,  and  that,  whether 
the  debtor  be  defendant  against  whom  rsli^  is  aougfat,  or  com- 
plainant seeking  Pclief,  payment  of  the  principal  debt,  with- 
out  any  intorest,  was  all  that  should  be  reqnurad.  It  was  not 
held  in  Farchrmm  ^  McKinnei^  12  Smedes  &  M.  681,  nor  has 
it  been  in  any  ease  feilowin^  it,  that  thocomphnnant  would 
not  be  required  to  do  equiity  as  &  condition  upon  which  relief 
would  be  grantedi  The  qiaiestion  was^  What  should  equity  re- 
quire him  to  do?  And  hi  construing  onr  stotuto,  the  court 
concluded  tliat  it.  vonskl  be  equitable  for  hnn  to  pay  only  the 
principal  of  the  dttbt;  Nweum  v.  Xmn^  38  Miss.  299,  Hooker 
▼.  Austin,  41 11168.717,  and  Lang  ▼.  MeGtefoar,  66  Miss.  70,  were 
cases  in  which'  dscieee  had>  been  rendered  on  final  hearing,  as 
was  Parr^kfnon  il  MeKinwsyf.12  Smedeo  A  M.  681,  and  followed 
the  deoisioaoC  Fa^dmam  r.  MtXsnmeKf,  12  Chnedee  *  M.  681, 
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in  BO  £ar  as  to  declare  thai  the  iooin|il«maiit  lAoaM  onlj  be 
required  to  pay  what  might  bare  been  reeorered  at  law* 

Ld  DUAer9m%  v.  TfmmoB^  68  Miaa.  166«  it  waa  lield  ttuut « 
camplatnaaity  aeeking  to  racovar  iMMk  mariDcia  ioteveat  paid 
by  him  (tbe  OMiiioua  oontraot  having  boan  fnl^ieveeuted), 
ooold  raoofer  (mljr  (the  excese  above  the  legal  nfta.  Oeortainly, 
ander  all  ofor  deoiBiona,  if  tha  contDaot  beinaau  the  oamplaii)- 
ants  and  tira  cMendant  had  bean  entered  inba  an  ihif  »0ta1a^ 
and  had  been  uavriona  nnder  roar  lawi^  Ae  roomplainants 
would  be  required  4o  itetum  Mie  mammf  they  lantoally  roaeived 
from  the  defendant  ae  a  oondition  to  Bacniiag  aaUdf  in  equity 
in  a  bill  £led  by  then. 

We  cannot  perceiye  any  pnblia  poKay  af  iUe  latala  wkiofa 
ia  to  be  conserved  by  spplyiag  tbe  rule  pveaoribad  by  onr 
statute,  of  for£9ittng  all  iotereat,  .to  -a  oontaMt  made  in  another 
state.  Tina  is  not  a  aaat  npoo  iba  oonlaaat»aud  ila  terms  and 
conditions  fnrnish  no  standards  by  wiiioh  tlsB  court  is  to  be 
guided.  The  consoienoe  ^  tlie  oaiirt,  ite  appreeiation  of  what 
is  just  and  equitable,  not  only  here,  bnt  in  New  York  and 
Tennessee,  and  everywhere,  is  the  sole  and  sufficient  test  as 
to  the  terms  \xpon  which  It  will  afford  reKet  The  complain- 
ants  got  the  money  of  the  defendant,  by  their  4>wn  showing. 
They  now  repudiate  the  contract  by  wiiiah  it  waa  secured, 
and  seek  the  aid  of  the  court  to  annul  «  aaoariiy  >givan,  not 
alone  fbr  the  nsurious  interest,  but  for  tbe  prmoipal  as  well. 
Relief  will  be  afforded,  but  only  upon  oondition  that  com- 
plainants shall  do  equity;  and  by  an  unbroken  current  of 
authorities  it  is  settled  that  equity,  in  a  case  like  this,  is  to 
refund  the  money,  with  legal  interest. 

In  none  of  the  cases  above  noted,  arising  xroder  onr  usury 
statutes,  was  the  point  made  by  demurrer  that  the  oomplain- 
ante  had  not  offered  to  do  equity.  Aa  we  have  aaidi  the  ques- 
tions were  raised  on  appeal  from  final  decnasa  on  the  nftcrita. 
But  in  Dean9  ▼.  Jeoftertoon,  64  Miss.  195,  it  ia  decided  that  a  bill 
fbr  relief  is  demurrable  if  it  fails  to  show  an  ofhr  by  the  com- 
plainant to  do  that  equity  without  which  the  court  will  deny 
relief.  The  oompkdnants  should  have  tendered  to  the  de- 
fendant the  principal  sum  received  by  tiiem,  with  legal  inter* 
est  thereon,  and  the  tender  being  refused,  abonld  have  brought 
the  money  into  court,  or  offered  ao  to  do  by  their  bill.  It 
may  be  that  the  defendant  will  accept  the  oftr  when  asada. 
If  it  does,  no  resort  to  the  courts  may  be  uuusaaary. 

The  case  made  by  the  complainants  is  not-anffioienft  to  op- 
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hold  their  bill  as  one  tor  mn  account.  They  know,  or  may 
know  by  proper  diligence  (so  far  as  the  bill  shows  to  the  con- 
trary), what  sum  they  received;  they  know  what  sum  they 
have  paid;  and  it  is  therefore  but  m  matter  of  calculation  to 
determine  exactly  what  amount  they  should  offer  to  pay. 

It  is  proper  to  add  that  the  stipulation  in  the  notes  and  the 
deed  of  trust  relative  to  the  payment  of  an  attorney's  fee  falls 
with  the  contract,  of  which  it  is  a  part  As  we  have  said,  the 
contract  furnishes  no  guide  to  the  court  in  determining  what 
sum  shall  be  paid  by  complainants.  It  is  enough  that  they 
return  to  the  defendant  its  money,  with  legal  interest  thereon. 

Under  the  circumstances  of  the  case,  we  think  it  improper 
to  make  a  final  disposition  of  the  case  here.  The  appeal  was 
manifestly  brought  to  settle  its  principles,  and  it  may  be 
that  the  complainants  may  desire  to  amend  their  bill,  and 
tender  to  the  defendant  the  money  due.  In  order  that  an 
opportunity  to  do  so  may  be  afforded  them,  the  decree  will 
be  reversed,  and  remanded  to  the  court  beloW|  with  directions 
to  sustain  the  demurrer. 

Usurious  GoNTRAcn— Bt  What  Law  GowaNSD.  —A  oontraot  void  bj 

raasou  of  the  laws  of  the  stats  where  it  was  made  and  is  to  be  performed  is 
void  elsewhere:  Bank  qf  Commerce  v.  Fuqua^  11  Mont  285;  28  Am.  St.  Rep. 
461,  and  note.  A  contract  not  nsnrions  in  the  state  where  it  is  made,  and 
where  the  payee  resides,  cannot  be  attacked  for  usary  in  the  state  where  it  is 
made  payable:  Staplee  v.  NoU,  128  K.  T.  403;  26  Am.  St.  Bep.  480^  and  note^ 
with  QAnea  collected,  discussing  by  what  law  interest  is  i^oTemed.  A  prom- 
tssoiy  note  is  oontrolled  as  to  the  defense  of  nsnry  by  the  laws  of  the  state 
where  made,  dated,  and  payable,  and  not  by  the  laws  of  the  state  where 
negotiated:  Jewell  v.  Wright,  SO  N.  T.  2B9;  86  Am.  Dec  372;  and  note; 
Olague  t.  OredHors^  2ljk,  1 14;  20  Am.  Dec  300,  and  note  Parties  to  a  oon- 
traot baring  agreed  upon  a  rate  of  interest  valid  in  the  state  where  the  bor- 
rower resided,  in  the  absence  of  anything  to  the  contrary,  they  must  be 
presumed  to  have  contracted  with  reference  to  the  laws  of  that  state:  MoU 
T.  Bawiand,  85  Mich.  561.  For  an  extended  discossion  of  the  snbjeot^  see  note 
to  MorrU  t.  Hoekaday,  55  Am.  Rep.  609. 

Bquitt.  —  Hb  Who  Seeks  Equitt  must  do  Equttt;  therefore  one  who 
seeks  to  set  aside  a  judgnieat  improperly  recovered  against  him  mnst  pay 
into  oonrt  the  sum  which,  by  his  own  statements,  he  has  shown  himself  to 
owe  the  plaintiff:  Oregwry  v.  Ford,  14  GaL  138;  73  Am.  Dec  689.  Where  a 
person  in  peaceable  possession  of  realty  nnder  claim  of  lawful  title,  bnt  with 
really  defective  title,  has  in  good  faith  made  permanent  improvements,  the  true 
owner,  who  seeks  in  equity  to  establish  his  title,  must  reimburse  the  occupant 
for  his  expenditures:  ThomoM  v.  Evans,  105  N.  Y.  601;  59  Am.  Rep.  519; 
PraU  V.  TJunOon,  28  Mc  866;  48  Am.  Dec  492;  Dilworth  v.  SinderUng,  1 
Binn.  488;  2  Am.  Dec.  469.  A  party  praying  for  the  cancellation  of  a  coa« 
viyanoe  must  tender  the  money  received  thereon:  CaU$  v.  Sparkman,  73  Tex. 
619}  16  Am.  St.  Bep.  806,  and  note.    A  oonrt  of  equi^  will  not  relieve  a 
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Man  tgogor  who,  throngh  negligence,  fails  to  perform  hii  oootract,  whereby  the 
whole  debt  beoomes  doe  and  payable  according  to  the  terme  of  the  mortgage, 
tinlesa  he  tenders  or  pays  the  whole  debti  ^oyet  t.  ChrK  7  Paige,  179;  32 
Am.  Dec  021.  Taxes  paid  by  the  porohaser  npon  a  Told  sale^  with  interest 
•and  expenses,  must  be  ref onded  by  the  heir,  who  oomes  into  equity  to  disen* 
cnmber  his  title:  Nawler  w,  CoU,  1  Obio^  619;  IS  Am.  Deo.  040^  and  note. 
Where  a  plaintiff  wants  a  deed  correoted  in  his  own  favor,  eqnity  will  re- 
fuse him  aid,  unless  he  is  willing  that  other  mistakes  therein  should  be  eor^ 
rected,  which  would  be  against  his  interests.  He  who  seeks  equity  must  do 
^uity:  ifofiMy  ▼.  ^tsJiison,  104  N.  a  656. 

Equitt — Reuo  vbom  UsuBioui  Coimuon.  ~  He  who  goes  Into  a 
•court  of  equity  seeking  relief  from  a  usurious  contract  must  pay  legal  interest 
<m  the  debt;  Cook  t.  PaUenon^  lOS  N.  C  127.  The  contrary  is  held  in  Lowe 
▼.  Loomia,  63  Ark.  464,  which  was  a  case  where  a  deed  absolute  was  giTsn 
to  secure  the  payment  of  a  usurious  loan,  and  a  decree  was  made  canceling 
the  deed  and  reetoring  the  land  to  the  borrower,  without  requiring  the  pay- 
ment of  any  part  of  the  usurious  debt  or  interest  as  a  condition  to  roliet 
flee  also  Lmig  ▼.  MtOrtgor,  66  Min.  70. 

CooRT8«—CoMiTT.«— Evasions  of  usury  laws  are  not  oountenanced;  and 
when  courts  detect  them,  they  will  withhold  any  aid  to  thoee  who  make 
foreign  contracts  a  pretense  for  exacting  usury  at  home:  McAIUtUt  t.  8nM^ 
17  111.  328;  66  Am.  Dea  661,  and  note. 

ATTORVBT'ff  Fbh— VoiB  CoNTBAOT.  —  A  oouusel  does  not  forfeit  hit 
right  to  compensation  for  ser rices  by  entering  into  a  ohampertont  eontraott 
M¥U  T.  Larue,  4  Litl  412;  14  Am.  Dee.  178. 


LouisviLLB,  New  Orleans,  and  Texas  Railway 
Company  v.  Blythe. 

(W  MlSSISSIFPI,  tSI.] 

OmaouDATiov  of  Railway  CoMPANin,  Riohti  AoQinBiD  sr.  —Whoa 
the  legislature  authorises  the  oonsolidation  of  two  or  mors  railway  con* 
panics,  the  oi>i%M>lidated  company  succeeds  to  the  proptrty  of  each  of 
the  companies  bsld  by  it  before  tiie  consolidation. 

Shinbnt  Domain  —  Condsmnatiov  of  Lahd  of  MnroB  iror  KaonBAKT 
WHBH  GoABDiAH  AKB  CoMPANT  AoBSB. — A  Statute  proTidiug  thai 
the  guardian  of  any  infant^  noil  eompot,  or  insane  person  may  agree  with 
a  railroad  company  upon  the  damages  to  be  paid  for  land  of  his  ward 
taken  by  it,  or  release  his  ward's  daim  for  damages,  dispenses  with  the 
necessity  for  the  condemnation  of  the  land  in  oases  where  the  guardian 
and  the  company  can  agree. 

CbvarrruTiONAL  Law— Powkrot  XvaiflLATURB  to  AuTHORm  Ouabdiab 
TO  CoNVXT  Ward's  Lands,  -r  ^^o  legislature  has  power  to  confer  upou 
guardians  the  authority  to  convey  to  a  railroad  oompany  the  right  ol 
way  over  the  lands  of  their  wards.  Tho  power  resides  in  it,  as  TparenM 
pairietf  to  prescribe  such  rules  and  reguUtioiis  as  may  be  proper  for  the 
■lanagement,  superintendenos^  and  disposition  of  the  property  of  per- 
dlMbiUty. 
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liiAOTiniiT  ov  Law  Adtkouziko  Ovabdzan  to  Ck>innnr  Ward's  "Lkwp 
HOT  BzBROisx  or  Judicial  Powse.  —  The  eaaotmsnt  of  Uwb  aathor^ 
mn$^  guardians  to  ooovej  the  landt  of  thair  warda  ia  nai  tfaa  ezanriae  of 
Jadiatal  powar  by  the  kgialatara.  Nor  are  aoeh  laws  nnoonatitotioQal 
Woaaaa  tbey  do  nol  provide  ior  notioe  to  tka  ward  whoia  land  ia  oon- 
TejFod. 

CtoHflWBn&TioiN.  Bmiofncnr,  and  MAncmAms  ov  Railway  Stjowk  on 
Laxd  n  Valvablb.  —  The  erection  and  matntenanoe  of  a  vaihmy  ala* 
tien  on  land  of  a  ward  coav«yed  by  his  guardian  to  tka  oanipany  ia  t 
▼alnable  consideration  for  such  oonveyanea. 

Mayes  and  Harris^  for  the  appellant. 

Morgan  and  Bv^hanan^  for  the  appellees. 

Johnston,  Special  Judge.  On  the  fifteenth  day  of  Ma}. 
1884,  Mrs.  BIythe,  as  the  guardian  of  her  two  minor  children, 
conveyed  by  deed  the  right  of  way  through  tiae  lands  of  bar 
wards  to  the  New  Orleans,  Baton  Bouge,  Yicksbiirg,  and 
Memphis  Railroad  Company,  the  consideration  expressed  in 
the  deed  being  for  the  sum  of  one  dollar  and  the  further  con- 
dition that  the  grantee,  the  railroad  company,  should  establish 
and  maintain  a  depot  and  section-house  and  tank  on  the  land. 

The  minors  owned  the  land  in  common  with  Mrs.  Blythe, 
their  mother,  and  three  other  adult  tenants  in  common,  all  of 
whom  joined  in  the  conveyance  to  the  railroad  company. 

The  second  section  of  the  charter  of  the  New  Orleans,  Baton 
Rouge,  Vicksburg,  and  Memphis  Railroad  Company  (Laws 
1882,  p.  920),  after  providing  that  the  company  could  own  a 
right  of  way  acquired  by  purchase,  grant,  or  devise,  and  also 
the  mode  and  manner  by  which  the  right  of  way  could  be 
taken  by  condemnation  proceedings,  concludes  with  the  fol- 
lowing provision:  "  When  any  land,  to  be  taken  for  the  pur- 
poses aforesaid,  shall  belong  to  any  infant,  non  compoSj  or 
insane  person  having  a  resident  general  guardian,  such  guar- 
dian may  agree  with  said  company  upon  the  amount  of  dam- 
ages to  be  paid  for  taking  such  lands,  or  release  to  said 
company  his  claim  or  right  to  damages  in  the  premises." 
This  charter  was  granted  on  March  9, 1882. 

In  1870  the  Memphis  and  Vicksburg  Railroad  Company 
was  incorporated.  By  an  act  of  March  8,  1882,  the  Memphis 
and  Vicksburg  Railroad  Company  was  authorised  to  consoli- 
date with  the  Mississippi  Valley  and  Ship  Island  Railroad 
Company,  and  these  to  consolidate  with  any  other  companies, 
the  consolidated  company  to  ei^oy  all  the  rights  and  fran- 
chises conceded  to  the  different  companiM  —itssipg  into  the 
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oonsdidatum.  This  act  was  Amended  hf  41m  act  of  March 
15, 1884.  fo  M  to  permH  the  Mem^iii  mod  Yieksborg  Rail* 
road  Company  to  oonsolidate  with  anjr  other  eompaniai, 
whether  the  HiMiarii^i  VaUey  and  Ship  Island  Railroad 
Company  beoame  a  party  to  the  oonscdidaAiiai  or  not 

In  Angnst,  1884,  nnder  the  authority  of  these  statutes,  the 
Memphis  and  Vioksburg  Railraad  <}ompany,  the  New  Or« 
leans,  Baton  Rouge,  Viduftxirg,  iMiid  Memphis  Railroad  Com* 
pany,  the  New  Orleans  and  MississipiH  Railroad  Company, 
and  the  Tennessee  Soulhera  Railroad  Company  were  oonsol- 
idated  nnder  the  name  of  the  Looisrille,  New  Orleana,  and 
Texas  Railway  Company,  this  a|»pellant 

The  grantee  in  the  cteed  of  May  Ih,  1884,  tooik  possession 
of  the  land  oonveyed  as  the  right  of  way,  fidnced  the  line,  eon* 
struoted  its  road,  and  cfstaUished  the  depot,  section-house, 
and  tank,  which  hare,  since  the  oons(didatioB,  been  main* 
tained  by  the  appellant  In  a  word,  np  to  the  present  time 
the  conditions  of  the  deed  have  been  performed. 

Some  time  after  the  execution  of  the  deed,  Mrs.  Blythe 
died,  and  the  appellee,  J.  A.  Jordan,  was  appointed  guardian 
of  the  two  minors,  who  brought  the  present  ejectment  suit 
against  the  aj^llant  for  the  recovery  of  the  two-fifths  undi- 
vided interests  of  his  wards  in  the  land  conveyed  by  their 
fiurmer  guardian. 

The  plaintiffs,  as  well  as  the  defendant,  in  the  suit  claim 
through  G.  L.  Blythe,  deceased,  the  father  of  these  minors, 
as  the  common  source  of  title,  and  the  question  of  title  in« 
volved  in  the  controversy  depends  alone  upon  die  validity  of 
the  deed  made  for  the  minors  by  their  former  guardian  on 
May  16, 1884. 

The  circuit  court  refused  to  grant  a  peremptory  instruction 
directing  the  jury  to  find  a  verdict  for  the  defondanti  and, 
upon  a  verdict  in  favor  of  the  plaintiff,  the  court  rendered  a 
judgment  for  the  property  and  1260  damages  by  way  of  mesne 
profits,  and  thereupon  this  appeal  was  taken  by  the  railroad 
eompany. 

It  is  contended  by  counsel  for  the  appellees  that  the  appel* 
lent  did  not  acquire  the  privilege  or  right  conferred  by  the 
second  section  of  the  act  of  March  9,  1882,  upon  the  New 
Orleans,  Baton  Rouge,  Vioksburg,  and  Memphis  Railroad 
Company,  fer  4he  season  that  the  statute  authorizing  4he  con* 
Bolidation  of  the  Memphis  and  Vioksburg  Railroad  Company 
with  other  companies  was  passed  on  March  8^  1882,  six  days 
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prior  to  the  incorporation  of  the  New  Orleans,  Baton  Rongey 
Yicksburg,  and  Memphis  Railroad  Company,  and  that  the 
oonsolidating  act,  in  so  far  as  it  gave  the  consolidated 
company  the  charter  rights  and  franchises  of  the  different 
consolidating  companieSi  applied  only  to  then  existing  com- 
panies. 

The  question  whether  the  sx)ecial  franchise  or  privilege 
granted  by  the  act  of  March  9,  1882,  has  been  acquired  by 
the  appellant  by  its  consolidation  with  the  railroad  company 
incorporated  by  this  statute,  and  has  thus  become  a  part  of 
its  own  charter,  is  not  presented  in  this  case,  and  is  not  neces- 
sary or  proper  to  be  decided,  and  upon  which  no  opinion  is 
expressed.  The  appellant  does  not  so  claim  the  property  in 
controversy,  but  upon  an  entirely  different  theory.  The  New 
Orleans,  Baton  Rouge,  Vicksburg,  and  Memphis  Railroad 
Company,  during  its  corporate  existence,  acquired  this  right 
of  way  under  the  deed  made  by  Mrs.  Blythe,  the  former 
guardian,  and  in  which  it  was  the  grantee,  and  the  appellant 
claims  this  title  derivatively,  and  by  reason  of  its  consolida- 
tion with  that  company,  and  as  part  of  its  property  and  as- 
sets. There  can  be  no  doubt  that  the  consolidation,  under 
the  act  of  March  8,  1882,  and  the  amendatory  act  of  March 
16,  1884,  vested  in  the  new  company  the  property  and  assets 
of  all  the  consolidating  companies,  of  which  the  New  Orleans, 
Baton  Rouge,  Vicksburg,  and  Memphis  Railroad  Company 
was  one,  and  whatever  title  vested  in  the  grantee  by  the  deed 
passed  to  this  appellant. 

It  is  argued  in  behalf  of  the  appellees  that  the  guardian 
could  oonvey  under  the  authority  of  the  last  clause  of  the  sec- 
ond section  of  the  act  of  March  9,  1882,  only  after  there  had 
been  a  condemnation  of  the  property,  and  an  ascertainment 
of  its  value  as  provided  in  the  preceding  clauses  of  the  section. 
This  view  is  not  a  correct  construction  of  the  statute,  which 
authorised  the  guardian  to  agree  with  the  company  upon  the 
amount  of  damages,  or  release  all  claim  to  damages.  Evi* 
dently  this  was  intended  as  a  distinct  mode  by  which  the 
company  could  acquire  the  right  of  way,  and  its  purpose  and 
effect  was  to  dispense  with  the  necessity  for  condemnation 
proceedings  in  this  class  of  cases.  The  discretionary  power 
was  confided  to  the  guardian  of  adjusting  the  damages  with 
the  railroad  company,  as  was  also  the  authority  to  decide 
whether  it  would  be  beneficial  to  the  ward's  estate  to  convey 
the  right  of  way  without  any  pecuniary  or  direct  compensa- 
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tkm  or  oooiIderatioD.  This,  precisely  as  in  case  of  a  person 
md  jurii^  obTiaied  the  necessiiy  for  any  coDdemnation  pro- 
ceedings. 

The  more  important  question  presented  in  this  case  is, 
whether  it  was  beyond  the  limits  of  legislative  power  for  the 
legislature  to  confer  upon  guardians  the  authority  to  conyey 
the  right  of  way  in  the  lands  of  their  wards*  as  provided  in 
the  second  section  of  the  act  of  March  9,  1882. 

The  objections  urged  against  the  validity  of  this  statute 
are:  tliat  it  is  a  legislative  usurpation  of  judicial  power,  full 
jurisdiction  in  minors'  business  having  been  confided  by  the 
constitution  to  the  courts  of  chancery;  that  it  provides  no 
notice  to  the  minor  who  is  the  owner  of  the  land,  and  there- 
fore the  method  provided  by  this  statute  for  taking  private 
property  for  public  use  is  not*' due  process  of  law";  and 
finally,  that  it  dedicates  private  property  to  public  use  with- 
out due  compensation  first  being  made  to  the  owner. 

These  objections  will  be  examined  in  the  order  stated. 

The  doctrine  is  firmly  established  by  the  great  weight  of 
American  decisions,  and  sustained  by  the  most  cogent  and 
unanswerable  reasoning,  that  special  acts  of  the  legislature 
authorizing  or  confirming  the  sale  of  lands  by  guardians  are 
constitutional  when  their  object  is  simply  to  provide  a  change 
of  investment,  and  not  to  divest  the  beneficiary  of  property 
rights,  in  the  absence  of  special  or  exceptional  constitutional 
limitations,  and  that  such  acts  are  not  judicial,  but  the  proper 
exercise  of  legislative  power. 

Such  a  power  necessarily  resides  in  the  legislative  depart- 
ment of  the  government,  as  parens  patrimj  to  prescribe  such 
rules  and  regulations  as  may  be  proper  for  the  management, 
superintendence,  and  disposition  of  the  property  of  infants, 
lunatics,  and  persons  who  are  incapable  of  managing  their 
own  affairs. 

This  principle  was  announced  by  Judge  Story,  who  de- 
livered the  opinion  of  the  supreme  court  of  the  United  States  in 
WUkinson  v.  LeUind^  2  Pet  660,  —  a  decision  that  was  followed 
in  the  case  of  Wathins  v.  BolmafCn  Lessee^  16  Pet  25,  and  also 
in  Hoyi  v.  Sprague^  103  U.  S.  618.  In  Hoyt  v.  Sprague,  103 
U.  S.  618,  Mr.  Justice  Bradley,  delivering  the  opinion  of  the 
oourt,  speaking  of  this  class  of  statutes,  said:  '*The  passage 
of  such  laws  is  not  the  exercise  of  judicial  power,  although  by 
general  laws  the  discretion  to  pass  upon  such  cases  might  be 
fonfided  to  the  courts.    But  when  it  is  not  confided  to  the 
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ooorta,  tke  power  ejtoroisad  w  of  a  legiatetiva  oharwtcr^  dift 
hgiBlstan  making  a  law  for  tb«  particiilar  case/' 

Such  has  been  the  uniform  ooorse  of  decisions  in  tbis  slate. 
WaUmmtm  r.  WOUamton^  B  Amedes  A  M.  71S»  41  Am.  Deo. 
086,  was  followed  and  affirmed  ia  MeComk  y.  OUbsy,  29  Miss. 
146,  and  again  iaHoofiT.ANMfe,  80  Miss.  fl4»;  64Am.  Deo.' 
159. 

The  three  oasee  eited  bgr  eovosel  for  tte  appelleee  do  not 
eontioTert  the  ooneotnese  ef  tbs  prineiple  as  we  haTS  ftated 
it 

The  statute  lavohed  in  ^km  Ittinoii  ease  ef  Lam  ▼.  Darfmn^ 
8  Seam.  288,  86  Am.  Doe.  548,  expwsifly  adjadioated  a  debt 
in  foror  of  a  partienhur  eveditor,  and  footed  a  sale  of  the 
minor's  lands  for  its  payment.  He  eoort  characterized  the 
statute,  for  this  reason,  as  in  the  nature  of  a  judicial  deeiee. 

In  the  Pennsylyania  case  of  Shoenberger  t.  Bahool  DirecUn^t 
82  Pa.  St  84,  the  sUtuto  befora  the  court  directed  the  sale, 
by  two  strangers,  of  land  that  had  been  devised  to  the  testa- 
tor's  widow  for  life,  with  power  of  appointment  by  last  will 
and  testament  to  such  persons  as  she  might  appoint  with  re- 
mainder orer  to  various  specified  persons,  some  of  whom  were 
minors.  The  court  said  the  statute  ^  was  simply  an  authority 
to  strangers  to  seise  and  sell  an  estate  under  no  obligation  or 
necessity  to  be  sold.  It  was  a  legislative  repeal  of  a  private 
citizen's  will." 

Jones  V.  Pi^rry,  10  Yerg.  60, 80  Am.  Deo.  480,  a  Tennessee  de- 
cision, proceeded  on  the  construction  of  a  special  statute,  which 
the  court  interpreted  to  adjudicate  and  determine  the  question 
of  the  debts  for  whioh  the  land  was  directed  to  be  soM,  and 
accordingly  held  the  statute  unconstitutional,  on  the  ground 
that  it  was,  in  this  respect  the  exercise  of  judicial  power.  It 
will  be  seen  that  Jmm  ▼•  P»rry,  10  Yerg.  69, 80  Am.  Dec  480, 
stands  apart  from  the  general  constitutional  doctrine,  and 
rests  alone  upon  the  eonstruotion  of  the  particular  statute  then 
being  considered. 

An  opinion  given  by  (be  judges  of  the  supreme  court  of 
New  Hampshire  to  the  legislature  of  that  state,  reported  in 
the  fourth  volume  of  New  Hampshire  reports,  stands  alone 
and  unsupported  in  its  broad  and  unconditional  denial  of 
power  in  the  legislature  in  this  class  of  eases. 

The  constitution  of  Mississippi,  it  Is  true,  invests  the  oban- 
eery  courts  with  full  jurisdiction  in  minon^  business,  but 
having  ascertained  that  the  special  power  exercised  in  this 
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cla«8  of  statutee  is  legislative,  and  not  judicial,  it  is  evident 
that  the  legislature  has  not  warped  in  any  respect  the  powers 
or  functions  of  the  judieial  department  of  Hm  government. 

So  the  former  eonstitatkm  of  1M2  gave  the  probate  courts 
jorisdietion  in  all  matters  tettomentsrjr  and'  of  administra- 
tion and  in  orphans'  business,  but  by  a  long  line  of  decis- 
ions it  was  held  that  tbe^  power  of  those  oeurts  over  the 
lands  of  decedents  and  infants  waa  derived  from  legislative 
grant,  and  was  therefore  pnrelj  stetutGry,  and  not  eonstitu- 
tionaL 

The  power  of  determining  controversies,  of  adjudicating 
debts,  and  deciding  questions  of  property  and  personal  rights 
is  purely  judicial,  but  the  delegsrtion  of  tiie  power  of  selling 
lands  for  the  payment  of  debts  that  are  to  be  ascertained  and 
adjudicated  by  th^  courts  is  not  in  any  sense  a  judicial  act, 
but  the  exercise  of  legislaitive  power. 

The  statute  now  under  consideration  oontains  two  distinct 
features.  It  confers  upon  the  guardian  ttie  authority  to  agree 
upon  the  compensation  for  tho  ward's  land  to  be  taken  as  the 
right  of  way,  and  also  the  authority  to  release  all  claim  to 
damages  and  compensation. 

In  this  case  the  deed  was  made  upon  an  independent  and 
valuable  consideration,  contained  in  the  condition  subsequent 
in  the  deed  and  running  with  the  grant,  that  the  railroad 
oompany  should  erect  and  maintain  a  depot  and  station  on 
the  land, —  a  condition  which  hae  been  performed.  The  deed 
is  not  voluntary  and  without  consideration,  but,  on  the  con- 
trary, its  consideration  may  be  of  greater  value  than  a  money 
compensation  for  the  strip  of  land  taken  as  a  right  of  way. 
The  adult  co-tenants  evidently  regarded  it  as  of  equal  value 
to  the  land  conveyed  to  the  railroad  company,  and  it  can 
readily  be  perceived  that  such  a  eonsid^ation  may  not  only 
be  ample  compensation  fbr  the  right  ot  way  granted,  but  in 
many  instances  might  hr  exceed  the  money  value  of  the  land 
granted  to  the  railroad  company  as  a  roadway. 

A  conveyance  on  such  a  consideration^  is  in  no  just  or  proper 
sense  the  dedication  of  private  pmpetty  to  pubKo  use  without 
compensation.  The  railroad  company  has  stipulated  to  main- 
tain this  depot  on  the  land  conveyed  by  these  owners,  partly 
for  their  profit  and  convenience  in  reedvifBg  thefir  suppKes 
and  shipping  their  crops, —  a  ftxU  equivalent  far  the  right  of 
way.    This  eonditaon  is  not  only  a  vahraibie  bni  a  oontinuittg 
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one,  and  upon  its  failure  the  land  granted  will  revert  to  the 
grantors,  at  their  option,  according  to  their  original  title. 

If  the  legislature  has  the  power  to  authorise  a  guardian  to 
sell  the  lands  of  his  ward  for  the  payment  of  debts  or  the  re- 
in veetment  of  the  proceeds,  the  power  must  exist  to  author- 
ize a  guardian  to  sell  a  part  of  his  ward's  plantation  as  a 
right  of  way,  for  the  consideration  of  the  erection  and  main- 
tenance of  a  railroad  station  on  the  land,  which,  in  actual 
value,  is  a  fair  compensation  for  the  land  conveyed,  and 
which  will  be  to  the  benefit  aod  not  to  the  injury  of  the  in- 
fant owner. 

There  is  no  deprivation  of  property  in  such  a  case,  but  the 
conversion  of  its  value  from  one  form  into  another.  Such  an 
arrangement  amounts  to  direct  compensation,  not  in  money, 
but  its  equivalent,  and  the  power  wisely  exercised,  as  it  seems 
to  have  been  in  this  case,  would  be  to  the  interest  of  the  minor. 

We  are  unable  to  perceive  any  sound  principle  of  constitu* 
tional  law  upon  which  the  power  delegated  to  this  guardian^ 
and  exercised  by  him  in  executing  this  deed,  has  been  violated 
or  disregarded. 

The  objection  that  no  notice  to  the  minor  is  provided  by  the 
statute  cannot  be  sustained.  It  is  settled  in  this  state  that 
notice  to  minors  is  not  necessary  in  proceedings  in  the  ohan- 
cery  court  for  the  sale  of  lands  derived  from  their  ancestor: 
Burru8  v.  Burrw,  66  Miss.  92;  Baity  v.  Fittgerald,  66  Miss. 
678;  Johnson  v.  Cooper^  66  Miss.  608.  And  the  same  rule  was 
announced  by  the  supreme  court  of  the  United  States  in  Flor^ 
entine  v.  Barton^  2  Wall.  210. 

The  question  is  simply  one  of  the  power  of  the  legislature 
to  authorize  the  guardian  to  convey  the  land,  and  in  none  of 
the  numerous  cases  of  the  class  to  which  this  belongs  has 
notice  to  the  minor  been  regarded  as  essential  in  any  respect. 

We  are  of  the  opinion  that  the  deed  executed  by  the  guar- 
dian in  this  case  is  legal  and  valid,  and  the  statute,  in  so  far  at 
it  authorizes  a  conveyance  of  the  minor's  land  for  a  distinct 
and  direct  consideration  which  is  a  fair  and  just  compensa- 
tion, whether  for  money  or  its  equivalent,  is  within  the  limits 
of  legislative  power. 

Whether  the  provision  of  the  statute  permitting  a  guardian 
to  release  the  damages,  and  convey  the  right  of  way  for  no  in- 
dependent consideration,  but  solely  in  expectation  of  indirect 
and  remote  benefits  flowing  or  resulting  from  the  construction 
of  the  road  as  an  improvement,  is  a  question  not  involved  in 
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the  case  now  under  conBideration,  and  upon  that  it  is  un- 
necessary to  intimate  an  opinion. 

From  these  views,  it  follows  that  the  judgment  of  the  cir- 
cuit court  must  be  reversed,  and  the  cause  remanded. 

Corporations  —  Consolidation  —  Erraor  ov.  —  Tli«  conaolidatioii  of  two 
oorporatioDS  into  one  new  one  ende  their  separate  existence,  and  vests  aU 
their  effects  and  franohiBCS  in  the  new  company:  IndianapoUs  etc  R.  IL  Co, 
▼.  Jones,  29  Ind.  466;  96  Am.  Dw.  664;  McMahan  v.  Morrison,  16  Ind.  172; 
79  Am.  Deo.  418,  and  extended  note  426,  where  the  effect  of  consolida* 
tion  npon  the  property  of  the  previcmsly  existing  corporations  is  disonssed. 
The  consolidation  of  corporations  amounts  to  a  surrender  of  the  old  charters 
and  the  formation  of  a  new  corporation  ont  of  snch  parts  of  the  old  as  enter 
into  the  new:  8taU  w.  BaOey,  16  Ind.  46;  79  Am.  Deo.  406.  The  legal  effect 
of  the  consolidations  of  two  or  more  corporations  Is  a  perfect  amalgamatioii 
which  terminates  the  existence  of  the  consolidating  companies,  and  operates 
the  creation  of  a  new  one,  concentrating  in  one  oorporation  the  members,  the 
property,  and  the  capital  stock  of  all:  Bocard  ^f  Adminhirator$  v.  Nem 
OrleanM  CTos  ete.  Oo.,  40  La.  Ann.  882;  PtopU  v.  New  Twh  tt/c  Itp  Co..  129 
N.  Y.  474. 

Railroads  — Location  and  Maintinanob  ov  Stations.  — A  railroad 
cannot  be  compelled  to  locate  stations  on  its  road  at  points  where  the  cost 
of  maintaining  them  will  exceed  the  profits  resulting  therefrom,  nor  allowod 
to  locate  them  so  far  apart  as  to  practically  deny  to  commnnities  on  its  road 
reasonable  access  to  its  nset  MobUe  eU.  R.  R.  Oo,  r.  People,  132  III  659;  22 
Am.  St.  Bep.  666,  and  note;  People  t.  Chicago  de,  ^y  Oo.,  190  DL  176.  As 
to  whether  agreements  to  locate  a  station  at  particular  point  on  the  line  of 
a  railroad  is  a  good  consideration  for  a  deed,  see  extended  note  to  WiUianieom 
▼.  Chkago  eie,  R.  R.  (Jb.»  86  Am.  Bep.  214,  216.  As  to  whether  snch  aa 
ai^ireement  is  a  good  oonsideration  for  a  railway  bonus  note^  see  WiUiams  t. 
Fort  Worth  etc.  ffy  Co.,  82  Tex.  663. 

Guardian  and  Ward— Powir  ov  LsoiSLATinti  lo  Autrorizb  Guar- 
dian TO  Srll  Ward's  Rkaltt.  — An  act  of  the  legislature  authorizing  guar- 
dians to  sell  the  lands  of  their  wards,  and  to  apply  the  proceeds  to  their 
maintenance  under  order  of  the  courts  is  not  unconstitutional  as  encroaching 
upon  the  judicial  department  of  the  goTemment:  Stewart  t.  OriJUh,  88  Mo. 
13;  82  Am.  Dec  148,  and  note.  The  power  to  exercise  guardianship  orer 
the  estates. and  persons  of  infants  does  not  exist  in  the  legislature;  and  r 
special  aot  authorising  guardians  to  sell  lands  of  infant  wards  to  pay  tho 
debts  of  the  latter's  ancestor  is  judicial  in  its  character,  and  unooostitntioQals 
Jotws  T.  Pernh  10  Teig.  69;  80  Am.  Deo.  43a  and  oota. 
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CbOUOH  v.    GUTMAKVt 

lirBCTAiiTiAL  PmoBMAirai  OT  Building  Contract,  Rioofnrr  nov;  kat 
BB  HAD  WHiiL-— Wh«a  a  baildar  haa  in  good  faith  iatendad  to  comply 
with  a  baildiag  ooniraot^  and  baa  snbatantially  done  «o  to  ncfa  an  aztent 
tkat  ilia  dafeota  are  not  pervasiTC^  do  not  coastitata  a  daviatioa  from  the 
general  plan  of  the  work,  and  are  not  ao  essential,  that  they  may  not  be 
remedied  without  difficulty,  slight  dfifectl^  caused  by  inadTcrtenoe  or  nn- 
lateational  omianonib  ^iU  not  necessarily  proTent  a  reoovary  of  the  con* 
traet  price,  less  the  amount,  by  way  of  damages,  requisite  to  indemnify 
the  owner  for  the  expense  of  conforming  the  work  to  that  for  which  he 
•ontraoted*  And  whether  or  not  there  has  been  a  •abstanttal  perfocm« 
ance  of  the  contract  is  nsnally  a  qoesliion  of  faotk 

lOBFKITURX  VOB  DkFICIBMCT  IN  WORK  DONS  nNIOB  BUILDIVO  COHTBAOT 

OANNOT  BX  AssBBTBD  BT  OwNER  WBiSK.— When  it  ia  provided  in  a 
building  contract  that  if  the  contractor  shall  at  any  time  during  the 
prc^greas  of  the  work  refuse  or  neglect  to  supply  a  sufficiency  of  mate- 
rials or  workmen,  the  owner  may,  after  notice,  finish  the  work  and  de- 
duct the  expense  incurred  thereby  from  the  amount  of  the  oontract 
price,  and  the  owner  avails  himself  of  this  privilege,  he  cannot  assert  a 
forfeiture  in  respect  to  the  deficiency  so  supplied  by  him,  but  is  simply 
entitled  to  deduct  the  expense  incurred. 
ABOHiTEcr's  CxRTincATB,  Refusal  to  Givb,  Unbeaboitablb  whxb.  — 
When,  by  the  terms  of  a  building  contract  the  architect's  certificate  is  a 
condition  precedent  to  a  right  to  payment,  and,  after  thawoffc  lias  been 
substantially  completed,  the  architect  refuses  to  give  a  certificate,  his 
refusal  is  unreasonable,  and  the  failure  to  obtain  it  will  not  bar  a  re- 
covery by  the  contractor. 

Action  to  recover  money  alleged  to  be  due  from  the  defend- 
ant for  work  done  on  his  building  by  John  Wadsworth  and 
Bon,  and  to  which  plaintiffs  had,  by  transfer,  become  entitled. 
John  R.  Stauchen  entered  into  a  contract  with  the  owner  to 
furnish  material  and  erect  the  building.    At  the  time  this 
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eontractt  waa  mede^  Stauchen  rabbi  tiie  carpentry  work  of  iiie 
building  to  t)i»  Wadsworth&s  witii'  defendant's  knowledge  and 
assent  Th«  aoeeplsnoe  of  the  order  giTen  by  the  Wade- 
worths  to  the  plaintiffs  upon  the  defendant,  to  which  refer- 
ence is  made  in  the  opinion,  is  in  the  following  words: — 

''Tht»  order  is  accepted,  payable  out  of  the  balance  which 
may  be  due  Messrs.  Wadsworth  and  Son  when  the  building 
is  completed,  to  the  extent  of  such  unpaid  balance,  and  no 
more,  and  on  the  architect's  certificate  only. 

**Max  L.  QUTMAHir.'' 

The  referee  directed  a  judgment  against  the  defendant  for 
$633.57,  with  interest  from  October  1, 1887.  Other  facts  ap- 
pear from  the  opinion. 

8,  D.  BentUy,  for  the  appellanL 

CharUi  M.  WiUiam$^  for  the  respondents. 

Bradley,  J.  The  acceptance  of  the  order  giTen  by  the 
Wadsworths  to  the  plaintiffs  upon  the  defendant  was  in  terms 
conditional,  and  payment  made  dependent  upon  completion 
of  the  building  and  on  the  architect's  certificate.  And  by  the 
contract  such  certificate  was  made  a  condition  precedent  to 
the  right  to  any  payments  upon  the  work.  No  such  certificate 
was  obtained  by  the  Wadsworths  or  the  plaintiffs  in  support 
of  the  demand  for  payment  of  the  amount  of  the  order,  or  any 
portion  of  it,  but  upon  application  made  to  him  November  29, 
1887,  by  one  of  the  plaintiffs  for  a  final  certificate  on  the 
work,  the  architect  put  his  refusal  in  writing  of  that  date  as 
follows: — 

''Mb.  F.  p.  Cbouch,— Replying  to  your  request  for  final 
certificate  on  the  Qutmann  contract,  I  regret  that  there  are  so 
tnany  things  which  are  imperfect  that  I  am  prcTcnted  from 
•eertifying  to  the  satisfactory  completion  of  the  work  under 
the  contract.  Jambs  O.  Cutlsb,  Ardiitect" 

The  parties  to  the  contract  by  it  made  the  architect's  cer^ 
tifieate  essential  eyidence  of  performance  and  of  the  right  to 
paymwii  founded  upon  it,  and  unless  its  production  was  in 
some  manner  waived^  or  its  necessity  otherwise  overcome  ov 
obviated,  the  failure  to  obtain  it  constituted  a  bar  to  reeovery 
by  the  plaintiflb:  StnUk  ▼.  Brady,  17  N.  Y.  178;  72  Am.  Dec 
442.  In  support  of  his  conclusions,  the  referee  found  that  the 
contractor,  Stauchen,  substantially  performed  the  work  on  hie 
part,  and  that  on  his  adjustment  with  the  defendant  theve 
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was  deducted  $199.66  for  defeotiTe  mason-wcnrk,  and  $1,300 
for  delay  from  April  1  to  Angust  8,  1887y  in  completing  the 
work;  and  that  the  Wadsworths  subatantialljr  performed 
the  agreement  on  their  part,  thongh  in  some  particulars  their 
work  was  not  first-class,  but  there  was  no  willful  or  intentional 
departure  on  their  part  from  the  terms  of  the  contract;  and 
that  such  defects  did  not  pervade  the  whole  work,  and  were 
**  not  so  essential  that  the  object  which  the  parties  intended  to 
accomplish  was  not  accomplished."  He  also  found  that  the 
architect  refused  to  give  the  plaintiffs  a  certificate  for  final 
estimate,  and  upon  demand  refused  to  give  any  certificate, 
and  that  his  refusal  to  give  any  certificate  was  unjust  and 
unreasonable.  The  latter  may  have  been  supported  if  the  find- 
ing of  substantial  performance  was  warranted.  Both  proposi- 
tions are  challenged  by  the  defendant's  exceptions.  Since 
the  rule  of  exact  or  literal  performance  has  been  relaxed,  and 
recovery  may  be  founded  upon  substantial  performance,  that 
term,  in  its  practical  application  to  building  contracts,  has 
perhaps  necessarily  become  somewhat  indefinite,  otherwise 
than  that  the  builder  must  have  in  good  faith  intended  to 
comply  with  the  contract,  and  shall  substantially  have  done 
so»  in  the  sense  that  the  defects  are  not  pervasive,  do  not  con- 
stitute a  deviation  from  the  general  plan  contemplated  for  the 
work,  and  are  not  so  essential  that  the  object  of  the  parties  in 
making  the  contract,  and  its  purpose,  cannot,  without  diffi- 
culty, be  accomplished  by  remedying  them.  Then  slight  de- 
fects caused  by  inadvertence  or  unintentional  omissions  are 
not  necessarily  in  the  way  of  recovery  of  the  contract  price, 
less  the  amount,  by  way  of  damages,  requisite  to  indemnify 
the  owner  for  the  expense  of  conforming  the  work  to  that  for 
which  he  contracted.  And  whether,  having  in  view  those 
guiding  considerations,  the  contractor  has  proceeded  in  good 
faith,  and  the  defects  are  slight  in  the  sense  applicable  to 
thetn  in  their  relation  to  the  work  as  a  whole,  are  usually 
questions  of  fact,  and  upon  their  determination  is  dependent 
the  disposition  of  that  of  substantial  performance:  Olacim  v. 
Black,  50  N.  Y.  145;  10  Am.  Rep.  449;  PhUUp  y.  GaUani,  62 
K.  Y.  266;  Woodward  v.  FuUer,  80  N.  Y.  812;  Nolan  v. 
Whitney,  88  N.  Y.  648. 

In  the  present  case  the  defective  condition  of  the  oarpenter- 
work  from  all  causes,  as  described  by  the  findings  of  the 
referee,  were  that  the  walls  of  the  building  settled  to  some 
extent,  thereby  arfecting  the  carpenter- work;  that  the  base- 
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boards  in  many  cases  parted  from  the  floor;  that  snch  shrink- 
age of  the  boards  was  without  the  fault  of  the  Wadsworths  or 
the  material  furnished,  but  was  due  to  the  settling  of  the  walls 
and  partially  to  the  steam  heat;  that  the  materials  furnished 
by  them  were  according  to  the  terms  of  the  contract,  except 
that  of  the  shelving  in  closets  and  the  maple  flooring  for  the 
balls,  part  of  which  was  second-class  material.  These  fact» 
have  some  evidence  for  their  support. 

The  referee  further  found  upon  the  subject  of  defects  in  the 
carpenter-work,  that  when  the  Wadsworths  stopped  work  in 
the  latter  part  of  July,  1887,  there  were  defects  in  their  work 
in  the  following  respects:  '*  In  the  bath-rooms,  in  the  hard- 
wood floors,  pieced  casings  on  windows  in  rear  of  building,, 
defective  band-rail  on  front  stairs,  molding  in  some  portions 
of  the  building  not  properly  smoothed  before  oiling,  imperfect 
painting  on  the  front  of  the  building";  and  further,  that  oa 
the  defendant's  three  days'  notice  provided  by  the  contract, 
and  given  on  July  80,  1887,  to  the  contractor  to  provide 
materials  and  workmen  to  complete  the  work,  the  defendant 
employed  to  remedy  the  defects  one  Pike,  a  carpenter,  whose 
work  upon  the  building  was  ''  fixing  the  doors  so  they  would, 
latch,  and  windows  so  they  would  slide,  fixing  covers  on  wash* 
trays,  fixing  back  stairs,  being  defects  principally  due  in  pari 
to  poor  workmanship,  and  in  part  to  settling  of  the  building;, 
that  the  front  of  the  building  was  repainted  by  men  employed 
by  Pike,  the  original  job  having  been  a  poor  one,  showing 
spots,  and  in  some  cases,  when  Pike's  repairing  made  it  neces- 
sary, additional  coats  of  oil  were  put  on  the  building  in  the 
interior";  and  that  the  fair  value  of  the  labor  and  materiala 
necessary  to  remedy  and  make  good  the  defective  and  omitted 
work  covered  by  the  specifications  performed  by  Pike  and  hia 
painter  was  $489.29. 

The  referee  then  proceeded  by  his  findings  to  state  that  the 
defective  work  covered  by  the  specifications,  and  not  remedied 
by  Pike,  consisted  of  *^  maple  fiooring  in  the  halls,  in  which 
some  oases  second-class  material  was  nsed,  and  the  fioon 
themselves  in  some  cases  present  an  nneven  surface,  caused 
by  settling  of  the  building.  The  window-frames  in  rooms  in 
the  rear  of  the  building  were  not  set  to  correspond  in  height 
with  the  doors  in  said  rear  rooms,  and  the  hand-rail  on  front 
stairs  was  patched,  and  there  was  defective  work  in  the  bath- 
rooms, window-casings,  and  closet  shelves,  but  the  said  deftcli 
do  not  prevent  the  nse  of  the  bnilding  tot  the  purposes  !•• 
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ten  Jed."  And  that  the  fair  value  of  the  labor  and  materials 
necessary  to  remedy  euch  defective  work  not  remedied  by 
Pike  and  his  painter  was  $205.  He  also  found  that  the 
Wadsworths  failed  to  provide  iron  transom-guards  for  rear 
doors  and  iron  registers  for  front,  for  which  deduction  of 
twelve  dollars  should  be  made.  And  he  added  that  when 
Pike  had  completed  his  work  before  mentioned,  and  on  or 
about  September  21,  1887,  the  defendant  took  and  has  since 
remained  in  possession  of  the  building  and  has  rented  por- 
tions of  it  to  tenants.  Although  there  is  a  conflict  in  the  evi- 
dence in  respect  to  some  of  such  findings,  there  is  in  the 
record  some  evidence  tending  to  support  all  of  them,  and  for 
the  purposes  of  this  review  they  must,  therefore,  be  deemed 
conclusive  of  the  facts  so  found  hy  him. 

While  the  condition  of  the  carpenter-work  when  the  Wads- 
worths  left  it  in  July"  was  such  as  to  indicate  defects  and 
omissions,  the  correction  of  which  would  cost  $656.29,  it  may 
be  observed  that  such  defects  upon  such  estimate  of  the  cost 
to  the  amount  of  $439.29  were  remedied  through  the  action  of 
the  defendant  taken  pursuant  to  his  right  reserved  by  the 
contract,  to  furnish  materials  and  workmen  to  proceed  with 
the  work  and  charge  the  expense  to  the  contractor  upon  the 
failure  of  the  latter  to  do  it  in  on  three  days'  notice  to  him  to 
that  effect.  This  work  having  been  done  by  the  defendant  in 
the  exercise,  by  his  election,  of  such  right,  he  cannot  effect- 
ually assert  forfeiture  in  respect  to  the  deficiency  so  supplied, 
but  the  Wadsworths  were  entitled  to  the  benefit  of  the  work 
thus  produced,  and  were  chargeable  to  the  defendant  for  the 
amount  of  the  expense  Incurred  by  him  in  doing  it:  Murphy 
T.  Bueiman^  66  N.  Y.  297.  When  the  application  for  the 
architect's  certificate  was  made,  this  work  had  been  done  and 
the  defects  in  the  work  to  that  extent  removed,  and  in  other 
respects  the  work  could  then  have  been  made  to  conform  to 
the  specifications  by  the  appropriation  to  that  purpose  of  the 
sum  of  $216.71.  This  was  the  situation  when  the  architect 
was  requested  by  the  plaintiffb  to  make  certificate  for  pay- 
ment of  final  estimate.  If  the  work  was  then  substantially 
performed  as  found  by  the  referee,  the  conclusion  was  war- 
ranted that  the  refusal  of  the  arcfaiteol  to  give  any  certificate 
was  unreasonable  in  the  legal  sense  applicable  to  it  for  the 
purposes  of  rellefi  Nolan  ▼.  Whitney^  88' If.  T.  648. 

The  amount  of  damages  for  want  of  strict  perfbnnanoe  was 
Ml  snob  as  to  neoesaarily  defeat  the  olUm  of  snbstenlid'  per- 

Digitized  by  LjOOQ  IC 


May,  1892.]  Crouch  v.  Gutmank.  613 

formance:  PhUUp  v.  Oallant,  62  N.  Y.  266.  The  cost  of  com- 
pletioQ  of  work  by  remedying  defects  or  supplying  oinissious 
in  it  to  meet  the  requirement  of  a  contract  may  be  so  great  as 
to  preclude  the  conclusion  of  substantial  performance. 

In  Flaherty  v.  Min&r,  123  N.  Y.  3&2,  where  the  damages 
allowed  were  iy)ward«  of  seventeen  per  45ent  of  the  contract 
j)rice,  the  court  suggested  (without  deciding)  that  if  it  had 
appeaned  "without  dispute  that  sucha  substantial  portion  of 
the  work  remained  undone,  and  objection  had  been  properly 
taken,  it  may  well  be  that  the  plaintiff  4X)u1d  not  have  recov- 
ered upon  the  theory  of  a  substantial  performance."  It  is 
suggested  that  it  was  not  within  the  province  of  the  Architect's 
duty  to  make  deductions  for  defective  work,  or  to  determine 
what  less  than  eccact  or  full  completion  of  the  work,  accord- 
ing to  the  oontraot,  was  such  substantial  performance  as  to 
permit  recovery.  That  may  be  true  in  such  sense  that  the 
refusal  of  a  eertificate  may,  on  his  part,  lave  heen  without 
purpose  to  deny  to  ithe  •contractor  that  to  whieli  he  may  have 
been  entitled,  and  yet  it  may  be  determined  on  trial  that  the 
certificate  was  unreasonably  withheld.  The  considerations  of 
good  faith  on  the  part  of  the  contractor  l)earing  upon  the 
question  whether  the  defective  work  was  wfllTuI  or  uninten- 
tional and  inadvertent  the  architect  may  not  be  willing  to 
deterraina  But  if  he  gives  a  certificate  founded  upon  final 
estimate  that  the  work  is  substantially  performed,  the  right 
to  abate  recovery  for  defects  in  the  work  is  not  necessarily 
defeated. 

In  Phillip  V.  OaUant,  62  N.  Y.  257,  where  the  contract  price 
of  the  work  was  $865.11,  and  the  damages  allowed  for  defective 
work  was  $75,  the  question  of  substantial  performance  was 
held  to  be  one  of  fact,  and  the  amount  of  damages  was  not 
treated  as  inconsistent  with  the  conclusion  to  that  effect  And 
Bee  Van  Clief^.  Van  Vechten,  130  N.  Y.  671. 

The  rale  of  substantial  performance  shoidd  not  be  extended 
beyond  the  purpose  in  view  when  the  relaxation  of  the  strict 
performance  was  adopted,  which  was  founded  upon  equitable 
considerations  in  furtherance  of  justice,  and  made  applicable 
to  cases  of  honest  intention  of  contractors  to  fairly  perform 
their  contracts,  and  who  shall  in  the  main  have  done  so,  with 
only  slight  defects  or  omissions  inadvertently  and  unintention- 
ally caused  and  appearing  in  the  work.  The  present  is  a  case 
not  free  from  di<fficulty  in  that  respect,  —  not  less  so  in  the  ex- 
tent of  the  deficiencies  than  in  the  character  of  some  of  them. 
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The  fact  that  the  windows  in  the  rear  of  the  building  were  not 
in  align  with  the  doors,  and  were  differently  cased,  were  fea« 
tures  not  in  accordance  with  the  specifications,  and  would  seem 
to  have  been  apparent  to  observation  reasonably  diligent  Yet 
the  Wadsworths  testify  to  the  effect  that  they  supposed  that 
they  had  completed  the  carpentry  work  according  to  the  con- 
tract. The  inference  was  permitted,  as  the  result  showed, 
that  they  may  have  placed  too  much  reliance  upon  the  care 
and  skill  of  their  employees.  And  it  does  not  appear  that 
their  attention  was,  by  the  defendant  or  his  architect,  called 
during  the  progress  of  the  work  to  those  defects  in  such  win- 
dows and  casings,  although  payments  were  from  time  to  time 
made  upon  the  certificates  of  the  latter  to  those  contractors. 
The  referee,  however,  was,  by  stipulation  of  the  parties,  given 
the  opportunity,  which  he  made  available,  of  viewing  the 
premises  and  making  personal  inspection  of  the  work,  and  he 
may  have  acquired  such  aid  in  considering  the  evidence  of 
the  witnesses  as  might  thus  be  afforded  him.  And  it  cannot 
now,  in  view  of  the  evidence,  and  against  his  findings,  be  held, 
as  matter  of  law,  that  the  defects,  or  any  of  them,  were  will- 
fully caused  or  permitted  by  the  contractors.  Whatever  view 
we  may  have  taken  of  the  weight  of  evidence  on  the  questions 
of  fact  upon  the  subject,  those  findings  in  that  respect  approved 
by  the  court  below  must  be  deemed  conclusive  on  this  review. 
The  time  within  which  the  contractor  undertook  to  perform 
the  work  was  an  essential  element  in  the  contract,  which  pro- 
vided for  stipulated  damages  at  the  rate  of  ten  dollars  per  day 
for  the  period  of  delay  in  that  respect  arising  from  his  act  or 
default,  subject,  however,  to  the  right  to  such  extension  of 
time  as  might  be  rendered  reasonable  by  strike  of  workmen, 
to  whose  demands  the  contractor  was  not  required  to  yield. 
In  the  settlement  made  by  the  defendant,  through  his  archi- 
tect, with  the  original  contractor,  damages  at  such  rate  were 
allowed  to  defendant  for  delay  for  the  entire  time  from  April 
1  to  August  8,  1887,  when  such  settlement  was  made.  And 
no  claim  of  that  character,  up  to  that  time,  arises  in  this  ac- 
tion. It  seems  that  the  carpenter-work  which  the  subcon- 
tractors undertook  to  perform  was  not  made  the  subject  of 
^hat  settlement,  but  was  eliminated  from  it  And  assuming 
Tthat  any  delay  in  such  work  subsequent  to  that  time,  and  prior 
to  the  time  the  possession  of  the  building  was  made  available 
to  the  defendant,  was  properly  the  subject  of  consideration  in 
the  present  action,  the  question  arises,  whether  any  and  what 
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amount  of  damages  for  that  cause  are  chargeable  hj  way  of 
abatement  of  the  alleged  claim  of  the  plaintiff.  The  work 
which  the  defendant,  following  the  three  days'  notice  before 
mentioned,  caused  to  be  performed  was  not  completed  until 
about  the  iilst  of  September,  1887,  when  he  took  possession  of 
the  building.  Thus  intervened  a  period  of  upwards  of  forty 
days  after  the  time  up  to  which  the  matter  of  delay  had  been 
adjusted  with  the  original  contractor.  The  referee  has  found 
that  the  subcontractors  were  delayed  in  the  work  two  o^  three 
weeks  by  a  strike  of  workmen,  four  or  five  days  awaiting  the 
decision  of  the  defendant  in  respect  to  certain  specified  work, 
and  that  they  were  hindered  and  delayed  by  the  plumbers  at 
various  times,  covering  a  period  of  thirty  days.  He  also  found 
that  they  performed  some  extra  work,  amounting  to  $260,  the 
time  occupied  in  doing  which  does  not  appear.  The  plumbers 
did  their  work  under  a  contract  with  defendant  independent 
of  his  contract  with  Stauchen.  In  view  of  those  facts  taken 
as  true,  and  which  there  is  some  evidence  tending  to  prove* 
it  would  seem  that  delay  in  the  carpenter-work  for  a  time 
at  least  equal  to  that  from  August  8th  to  September  21st  did  not 
*'  arise  from  any  act  or  default  on  the  part  of  the ''  contractors; 
and  the  conclusion  was  permitted  that  the  defendant  in  such 
settlement  was  allowed  all  he  became  entitled  to  on  account 
of  the  delay  in  the  work.  We  have,  for  the  purposes  of  this 
question  of  delay,  treated  the  work  before  referred  to,  which 
the  defendant  caused  to  be  done,  the  same  as  if  the  subcon- 
tractors had  performed  it  themselves,  and  taken  the  same 
time  that  was  occupied  in  its  performance  by  the  person  em* 
ployed  by  the  defendant  for  that  purpose. 

There  were  some  other  matters  made  the  Butiject  of  contro- 
versy, and  to  which  the  defendant's  exceptions  call  attentioni 
but  upon  careful  examination  of  the  record  it  is  found  that 
none  of  the  findings  or  refusal  to  find  of  the  referee  are  wholly 
unsupported  by  evidence.  None  of  the  exceptions  seem  to 
have  been  well  taken. 

The  judgment  should  be  affirmed. 

FoLLBTT,  G.  J.  (dissenting).  The  prevailing  opinion  goea 
further  than  any  previous  judgment  has  gone  in  the  direction 
of  holding  that  the  question  of  '*  substantial  performanoe  **  ia 
always  one  of  fact 

Generally  the  question  is  one  of  fact,  but  so-called  perform* 
ance  may  be  so  partial  or  defective  that  it  is  the  duty  of  the 
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'oourt  to  'decide,  as  a  matter  of  law,  that  the  contract  has  net 
4>eeii  so  far  performed  as  to  entitle  the  plaintiff  to  lecover 
upon  iU  In  my  opinion,  the  defective  performance  found  by 
the  rei&fee  is  sufficient  to  defeat  a  recovery  on  this  contract, 
and  besides,  the  naiispnted  evidence  does  not  tend  to  support 
the  finding  or  oonclusion  of  substantial  performance. 

The  tendency,  called  equitable,  of  conrls  to  relieve  persons 
from  the  performance  of  engagements  deliberately  entered 
intc»,  and  in  legal  effect  to  make  for  litigants  new  CMitracIs 
which  they  never  entered  into«  and  which  it  cannot  be  sup- 
posed they  ever  would  have  entered  into,  has  been  and  is 
'being  carried  to  a  length  which  cannot  be  justified  in  reason. 

1  think  the  judgment  should  be  reversed|  and  a  new  trial 
granted,  with  oosts  to  abide  the  evenL 

BuiLDUfO  GonraAora — SumsASfruL  PaBioamwoa.  —  Hm  aqiiUable  dao- 
irime  that  a  subBtantial  performance  of  the  terme  of  a  oontract  ia  euffioient 
in  equity  {JRee9  ▼.  Smith,  1  Ohio^  124;  13  Am.  Deo.  609;  lienicke  ▼.  FaOk,  61 
Wis.  623;  50  Am.  Hep.  IS?)  has  ahrays  been  doomed  peonliarly  applicable 
to  the  ease  of  a  boildiag  oontraot.  Aa  the  ooceootioa  of  the  woiii  loqniree 
a  ooneideraUle  time,  and  tiie  operatuuia. aie  oanied  on  andar  a  more  or  leei 
•triot  supervision  on  the  part  of  the  oontraotee  or  his  agents,  there  is  naoaUj 
ample  opportunity  given  for  drawing  attention  to  defects  and  allowing  the 
contractor  to  remedy  them  by  timely  alterations.  Therefore  it  is  rery  gen- 
erally held  l^vt,  if  there  is  an  honest  eflbrt  to  perfonn  tko^ootmsl  aeoording 
to  the  letter,  and  it  is  «ubataatially  folfiUed,  the  bnilder  is  entitled  to  the 
ceward  of  his  labor,  although  he  may  not  in  every  instance  have  complied  with 
its  terms  literally:  Lineh  v.  ParU  Lumber  etc  Co.,  SO  Tex.  23.  In  snoh  cassi^ 
the  contractor  is  entitled  to  recover  the  contract  prioe,  less  the  damages  saf« 
^red  by  the  failure  of  oomplete  performanoe;  Ftakeriif  v.  Ifinsr,  128  N.  Y. 
862;  €ktlbiffhierr,  Skearpien,  184 Pa.  at  134;  ifeorvT.  Oarter.  146  Pa.  St. 482; 
Leeds  v.  LUiU,  42  Minn.  4U;  iEtea  Irometc  WorkeT.  KoenUkCfomi^^  70 Iowa, 
40.  If  a  portion  .of  the  building  is  so  defective  that  a  temporary  loss  of  the 
use  of  the  premises  is  involved,  such  loss  is  an  element  of  the  damages  reoover> 
able:  White  v.  McLaren,  161  Mass.  668. .  The  general  doetrinets,  however,  sab- 
jeot  to  the  qualiftoation  that  tiie  cootraotor  ia  not  antitlad  to  Ewmrm  whsn 
ihe  omissions  or  d^partares  from  the  oontraot  ars  intentional,  and  soanb< 
stantial  as  not  to  be  capable  of  remedy,  and  an  allowance  ont  of  the  oontraot 
price  would  not  give  the  owner  essentially  what  he  oontraoted  for.  In  such  a 
ease  the  mere  fact  that  the  building  remains  on  the  land,  and  the  owner  enjoys 
the  benefit  of  it,  he  having  no  (^[ition  torejeot  ii^  is  not  snoh  an  aoeeptance  as 
will  imply  a  promise  to  pay  for  it^  notwithstanding  the  non-performanoe  of  the 
opeeial  oontraict:  BIMt  <v.  Caldwell,  43  Minn.  867.  Whether  a  oontoaot  has 
kean  aabataotiaUy  perforoMd  is  a  question  of  faot:  Bcarkm  v.  ^Ai^lefteeni,  87 
Oal.  608;  but  the  gnestion  shonld  not  be  submitted  to  the  Jnry,  unless  the 
plaintiff  presents  a  case  disclosing  no  willful  omission  or  departure  from  the 
terms  of  the  contract:  OiU&tpie  Tool  Co,  v.  Wilton,  123  Pa.  8t  10. 

BuTLDiNO  Contracts  —  RioHT  of  Ownkb  to  CoMPLm  the  Btttldtno 
an  E^FAiTLT  ov  COHTRAoroit.— Where  the  contraot  provides  that  if  the 
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owner  falls  to  comply  with  the  oonditions  thereof,  the  architect  should  be 
entitled  to  take  possession  of  the  building,  this  ri^ht  does  not  depend  upon 
the  mere  arbitrary  disoretioa  of  the  architect:  White  ▼.  Barrigan,  41  Minn. 
4U.  If  the  contractor  is  delayed  in  the  performance  of  the  work  by  the  nn« 
KasDiaable  refasal  of  tbtaurohitoet  toeertify  thttt  certain  infltaUmeste  are  dne^ 
-Mid  coiiMi%iiedtly  f«ils  'to  oonaplete  the  oontrAot  in  the  time  apeoified,  the 
owner  will  lie  considered  to  hare  failed  to  perform  on  his  part^  and  so  not  in 
a  position  to  terminate  the  contract  and  complete  the  work,  and  he  cannot 
refuse  to  pay  the  rahie  of  the  work  done  nnd  materiah  fnmisheds  Wright  ▼. 
Beusens,  133  N.  T.  298.  Where  the.  owner  thus  reserves  the  right  of  com- 
pleting the  work  on  default  of  the  contractor,  and  stipulates  that  he  may 
deduct  the  expenses  from  the  oontraot  priaa,  or  tha-uiqMhid  nesidiM  thereof 
and  account  to  the  contractor  only  for  the  excess  thereof,  no  action  will  lia 
in  favor  of  the  contraotor,  if  the  expenses  inenrred  in  completing  tbs  lionss 
eseeod  the  bahraoe  dut  to  the  sontsaators  ihwl§U  t.  iitomuier,  87  Abu  19S. 
BaiLDuro  CoMTAAon — Abohtooxb'  CsBTiFiOAraB.— An  agreement ia a 
building  contract  that  thero  shall  be  no  liabilify  to  pay  for  work  except  upon 
the  architects'  certificates  is  valid;  bnt  if  such  jcertificates  are  arbitrarily  and 
dishonestly  withheld,  the  builder  may  recover  on  riiowing  the  faot  that  ha 
has  performed  the  oontraot  aeeording  to  its  terms:  BetUky  v.  DoM^on^  74 
Wis.  429;  TbonoB  T.  Simmi.  182  N.  Y.  MQ;  FbAertv  ▼•  Mimr,  123  N.  T. 
382;  JUne/i  v.  Paris  LumhtrsU.  Cbi,  80  Tex.  23.  The  facts  tbaipsgrments  havs 
been  made  from  time  to  time,  without  requiring  strict  performance  of  such  con* 
ditions,  will  not  be  held  as  a  waiver  thereof:  Brown  v.  WinehiU,  8  Wash.  524* 
And  if  the  certtfloate-mnet  be  to  the  effect  that  **  the  work  is  done  in  strtet 
aceordanoe  with  drawiagsand  spaaifiaations,  send'tlMt  the  arohttact  aoosidars 
the  payment  ^patapeeic^  due,"  m  Biaia  order  aignad  hf  the  arahitaoti  addrassad 
to  the  owner,  requesting  him  to  pay  m  given  sum  ^  the  contractor,  will  not 
conclude  the  owner:  JUkhaeUi  v.  Woff,  136  HL  68.  Where  the  work  is  to  ha 
paid  for  in  instalhnants,  nnd  tha  time  when  the  oontraot  is  to  be  completed 
is  «t«lad,  bnt  the  agraamaiit  specifies  neither  tha  tima  wlian  oor  tha  oob« 
tingency  npoo  which  tha  savaral  installoients  basome  dnc^  azaept  that  tka 
last  is  to  be  paid  at  tha  data  assigned  far  iha  conviction  of  tha  work,  tha 
installments  will  become  due,  respactiTely,  when  snch  proportion  of  the  work 
is  performed  as  the  particular  installment  bears  to  the  whola  contract  pricat 
WrigU  v.  Seumm,  188  9.  Y.  iOK, 
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vo  Bbjs  Bibo  BBfoaa  Siaimio  It  hot  Bab  lo 
EqntmBLM  &BBmr  wbbm.  —  Wbsra  aa  annt^  te  whose  a&otton  aai 
aasa  lor  tliair  walfsvaliar  nefihaws  and  niaaa  confide,  and  bar  attoraaf^ 
whom  they  know  and  respect^  present  to  them  for  execution  a  dead  af 
land,  falsely  representing  to  them  that  it  is  an  instrument  simply  em* 
pow«4ng  har  'to  aollaQi  tha  rents,  when  in  iact  it  is  a  dead  of  bargaia 
'■od  aala  aanv^ying  tha  knd  to  her,  and  they,  relyiag  apon  anoh  rcpre* 
aantatioas,  execnte  the  deed  without  reading  it»  their  omission  to  read 
tha  deed  before  signing  it  will  not  defeat  their  tight  to  aqnitabla  relief 
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and  to  have  the  deed  set  aaide.  The  law  does  not,  fai  sneh  a  eaae,  low 
pate  inezcasable  negligence  to  an  omiwion  of  TigUanoe  and  owe  whioh 
ifl  proonred  by  the  fraad  of  the  wrong«doer. 

Action  to  have  a  deed  of  real  estate  from  the  plaintiflb  to 
the  defendant  adjudged  void,  its  cancellation  directed,  and 
plaintiffs  and  their  sister  adjudged  to  be  seised  of  the  land 
described  therein.    Other  facts  are  stated  in  the  opinion. 

Edward  W.  S,  Johnston^  for  the  appellant 

Horace  Graves,  for  the  respondents. 

Landon,  J.  April  24,  1880,  the  plaintiffs,  together  with 
their  sister  Mary,  executed  and  deliTered  to  the  defendant, 
their  aunt,  Margaret  Smith,  a  deed  of  bargain  and  sale  of  the 
premises  described  in  the  complaint  for  the  unpaid  nominal 
consideration  of  one  dollar. 

The  plaintiffs  and  their  sister,  Mary  Ann  Smith  Madden, 
were  the  sole  heirs  of  their  mother,  Hannah  Smith,  who  died, 
in  1876,  intestate.  Hannah  Smith  and  the  defendant  were 
sisters,  and  with  their  brother,  Anthony,  said  to  be  an  alien 
and  residing  in  Ireland  (but  whose  rights  are  not  here  in* 
yolved),  were  the  sole  heirs  of  their  sister  Ann  McGool,  who 
died  in  the  city  of  Brooklyn,  in  1876,  intestate,  seised  as  owner 
in  fee  of  the  premises  in  question. 

Thus,  at  the  date  of  the  conveyance,  the  plaintiffs  were  ten- 
ants in  common  with  the  defendant  and  with  their  sister,  and 
possibly  with  their  uncle,  Anthony,  of  the  premises. 

The  trial  court  found  *^  that  on  or  about  the  twenty*fourth 
day  of  April,  1880,  the  defendant  and  one  Tilton,  an  attorney 
at  law,  at  the  request  of  the  defendant,  presented  to  the  plain* 
tiffs  and  said  Mary  Ann  Smith  Madden  (their  sister),  for  sig- 
nature and  execution,  a  deed  of  bargain  and  sale  conveying 
said  real  property  to  the  defendant;  that  on  the  presentation 
of  said  deed  to  the  plaintiffs  the  said  defendant  and  the  said 
Tilton  knowingly  and  falsely  represented  to  the  plaintiffs  that 
the  said  deed  was  an  instrument  which  gave  the  defendant 
only  the  power  to  collect  the  rents  of  said  property,  and  by 
said  representation,  to  said  Tilton  and  defendant  known  to  be 
false,  induced  said  plaintiffs  to  sign  said  instrument  without 
reading  it;  that  plaintiffs  signed  and  executed  said  deed  with- 
out reading  it,  relying  on  the  representations  of  said  Tilton  and 
defendant,  Smith,  and  believing  it  as  represented  as  aforesaid 
to  be  only  a  power  of  attorney  to  collect  rents,  and  relying  on 
the  professional  knowledge  of  said  Tilton  and  the  affection 
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and  good-will  of  the  defendant  ae  their  aunt,  and  that  the 
defendant  and  said  Tiiton  oonspired  to  deceive  the  plaintiffii 
and  fraudulentlj  to  induce  them  to  sign  and  execute  said 
deed  to  defraud  the  plaintiffs  of  their  title  to  and  interest  in 
said  property  as  heirs  at  law  of  their  mother,  Hannah  Smith." 

The  appellant  excepts  to  these  findings  as  without  support 
in  the  evidence  and  contrary  to  the  evidence.  The  exceptions 
are  not  well  taken.  The  representations  as  found  were  dis- 
tinctly testified  to  by  the  plaintiffs. 

It  appears  that  upon  the  death  of  the  plaintiffs'  mother  in 
1876  the  defendant  took  sole  charge  of  the  premises  and  col* 
lected  the  rents.  Plaintiffs*  father  had  long  been  dead,  and 
the  defendant,  their  aunt,  who  had  no  children  of  her  own* 
took  the  plaintiff  Robert  and  his  sister,  Mary,  both  then  mi- 
nors, to  her  home  and  provided  for  them.  Defendant's  hus- 
band afterwards  furnished  Robert  employment  The  plaintiff 
Thomas  provided  for  himself,  and  lived  apart 

Although  the  trial  court  found  that  the  defendant  did  not 
stand  in  loco  parentis  to  the  plaintiffs,  the  court  could  collect 
from  the  evidence  that  the  plaintiffs  were  grateful  for  the 
motherly  offices  she  had  rendered  them,  and  for  her  care  for 
their  welfare,  and  that  they  confided  in  her  affection  for 
.them.  At  the  time  of  the  execution  of  the  deed,  Robert  was 
twenty-three  years  of  age  and  Thomas  twenty-seven.  Just 
what  their  rights  were  in  the  premises  they  did  not  know,  but 
as  their  aunt  had  no  children,  it  is  not  difficult  to  believe  the 
testimony  of  one  of  the  plaintiffs  that  he  supposed  ^'  there 
might  be  something  when  the  old  folks  died.'* 

The  plaintiffs  knew  and  respected  the  attorney  who  accom- 
panied the  defendant.  Under  such  circumstances,  the  testi- 
mony of  the  plaintiffs,  that  they  did  not  distrust  their  aunt, 
and  were  willing  to  comply  with  the  request  they  understood 
her  to  make,  is  credible.  That  she  should  have  the  legal 
power  to  collect  the  rents  seems  reasonable;  but  that  they 
should  give  their  interest  in  this  property  to  their  aunt,  or 
that  she  should  ask  them  to  do  so,  seems  not  to  have  occurred 
to  their  minds.  True,  they  were  able  to  read,  and  might  have 
read  tjie  instrument  if  they  had  wished  to  do  so.  They  had 
intelligence  enough  to  understand  the  effect  of  the  deed  if 
they  had  read  it,  but  the  circumstances  under  which  they 
were  approached,  and  the  representations  made,  and  their 
relations  to  their  aunt  and  confidence  in  her,  put  them  off 
their  guard,  if  indeed  it  could  have  occurred  to  them  to  be 
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on  their  guard  against  her.    They  were  thus  prevented  from 
reading  the  instrument. 

Th£  learned  counsel  for  the  defendant  citea  numerous  oaseSi 
mostly  from  other  states,  lo«up|>ort  his  contention  that  plain- 
tiffs' negligence  in  not  readii^  the  deed  defeats  their  appeal 
to  equity  to  relieve  them  from  it.  The  law  of  this  state,  as 
stated  in  Albany  City  Sav.  Insi.  y.  Burduik.  87  N.  Y.  40.  is  not 
so  harsh  as  in  some  of  the  cases  cited. 

It  does  not,  in  cases  like  this,impute  inexcusable  negligence 
to  that  omission  of  vigilanoe  and  ^ace  which  is  procured  by 
the  fraud  of  the  wrong-doer. 

Negligence  is  not  an  apt  term  to  define  the  plaintiffs'  share 
in  the  transaction.  The  plaintiffs'  action  or  omission  was  the 
natural  result  of  their  relations  with  the  defendant,  the  im« 
pulse  of  their  affection  and  confidence.  They  were  prompt 
to  confer  the  favor  the  words  of  their  aunt  .seemed  to  solicit 
Her  request  excited  no  suepicion,  and  they  entertained  none. 
What  she  asked  they  thought  was  right  because  it  was  sho 
that  asked  it,  and  because  she  wab  supported  by  the  attorney, 
whom  they  respected,  and  whose  presence  and  participation 
were  the  assurance  that  it  was  legally  right 

In  the  case  cited,  tiie  defendant  was  nought  to  be  chaiged 
with  the  deficiency  in  foreclosure  because  of  a  clause  in  her 
deed  from  the  mortgagor  .reciting  the  mortgage^  and  that  she 
Assumed  it  and  agreed  to  pay  it  She  alleged  and  offered  to 
prove  that  she  had  not  Assumed  or  agreed  to  pay  it,  and  that 
her  grantor,  to  whom  :she  intrusted  the  preparation  of  the 
deed,  had  fraudulently  procured  the  clause  to  be  inserted,  and 
that  she  accepted  the  deed  without  knowledge  of  the  existence 
of  the  clause.  The  general  term  held  that  her  failure  to  ex- 
amine  the  deed  and  know  its  oontents  was  anch  negligence 
as  defeated  her  prayer  for  relief  .against  the  covenant,  but  this 
court  reversed  the  judgment  The  court  said  the  defendant 
'^  was  not  bound  to  assume  that  he  [the  grantor]  was  prao- 
ticing  a  firaud  upon  her  or  xepresentii^  a  falsehood,  and  Ae 
4Uinnot  be  charged  with  negligence  in  believing  oonfldeiillj 
that  he  was  acting  in  good  faith  and  telling  the  truth." 

In  that  case  the  grantee  was  dealiiig  At  arm's-length  with 
the  grantor,  without  anjr  peculiar  circomstanoes  tending  to  loU 
vigilanoe -or  care,  such  as  fortify  this  case. 

The  defendant  excepted  to  several  refusals  of  the  court  to 
find  as  requested.  .Some  of  the  propositions  of  fact  requested 
were  established  by  uncontradicted  evidence.     But  a  oarefal 
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examination  leads  to  the  conclusioa  thait  these  facts  were  not 
pertinent  to  any  of  the  issues,  and  if  found  as  requested| 
could  not  properly  affect  the  results 

Tbera.waft  oa  sevwrsible  erros  io  the^  rtfnaaL 

The  judgmeni  should  be  affimied,  mth 


RvfORif ATioH  Of  WRrrrsH  Ihstrumbnts  oh  tbb  Gttoum  of  ICnrrAni 
See  note  to  Miles  r.  Slevena,  45  Am.  Dec  031-634.  At  «  general  role,  mis* 
take  in  a  written  instrument  is  not  a  ground  for  relief,  unless  the  mistake  is 
rontual:  Benson  v,  JUarhoe,  37  ITiun.  30;  5  Am.  St.  Rep.  816;  Sawytrr,  H&oqf^ 
S  Allen,  331;  81  Am.  Deo.  659;  Bodwell  v.  ffeaUm,  40  Kan.  36;  De  Vcim  ▼.  Ds 
VoU,  76  Wia.  66;  the  ground  of  relief  in  lach  cases  being  that  the  instm* 
ment  fails  to  express  the  intention  whioh  the  parties  had  in  making  the 
oontraot  whioh  It  purports  to  contains  Minoi  ▼.  TITloii.  64  N.  B.  871.  Ao- 
oordiogly,  ifnoranne  of  ^  stipnlatioo  iita  <ontraol»  on.tho  pari  id  eao  of  the 
parties,  does-  not  constitute  a  ground  for  relief^  where  the  mistake  is  to  be 
ascribed  solely  to  bis  own  careleiisness  or  inattention,  and  there  is  no  OTidence 
that  he  was  misled  by«  misrepresentation  or  ooooealmeiit  of  the  facts:  IMeri* 
jeAr.A»R^llTox.2lU60AnkDeo.S»  Thvetbo  mem  ftbd  that  the  insvred 
did  not  know  that  hie  peliejr  eontakied  a  oertai»  peovieion  b  net  groand  for 
reformations  McCormick  v.  Orknl  int.  Ok^  86  CaL  26a  Nor  will  the  ooort^  ia 
the  absence  of  mutual  mistake,  fraud,  or  concealment^  grant  reformation  of 
an  instrument,  where  the  plaintiff  executed  it  without  reading  ii^  the  instru- 
ment having  been  sent  to  him  bj  his  attorney^  and  he  sopposing  it  was  a 
oopy  of  a  different  one  preriously  executed  by  him:  Keimerig  t*  Stiwan  Pko§' 
fthaU  O).,  21  a  a  226;  6ft  Am.  Kep.  6601  Attl,  feneMlly*  eqmty  will  not 
relieve  on  the  ground  of  igooranoe  of  facts  which  the  party  eonld  have  asoer- 
tamed  by  the  exercise  of  due  ditfgeooe:  FM^y,  Prmstif,  9  Or.  83;  80  Am. 
Deo.401;  IFitry.  Jo)bM^I4Col.40&  But  aa  inlniaMnt  wOl  U  leformed, 
when,  by  the  fraud  of  one  of  the  parties  to  ii^  the  langnage  inserted  in  it  is 
materially  different  from  that  agreed  upon:  Koom  r,  Biantom^  129  Ind.  883. 
In  ifry  ▼.  San  Antonio  etc  Co.,  83  Tex.  502,  the  rule  was  said  to  be,  that 
no  relief  can  be  granted  on  aocoirat  of  a  mistake  entirely  miibiteval,  uless 
fraad  was  inrolredt  and  the  prinoiple  was  applied  to  a  eaae  io  wUoh  It  was 
eooght  to  oorreot  a  dead,  the  terms  of  whioh  were  elear,  and  understood  by 
the  grantee  to  express  the  agreement»  while  the  grantor  had  ample  means  of 
understaodiug  it  before  executing.  But  in  Pemi^baeher  t.  Lttidte^^  83  W. 
Va.  624,  the  court  seems  to  intimate  that  if  there  is  a  stron|^  olear,  and  oon* 
▼todug  proof  of  mistake^  veUef  may  be  grsatsdt  even  where  bo  fraad  or  de* 
caption  has  been  praotioed,  and  where  a  pereon  ol  ordinvj  iatelUgenoe^  who 
can  read,  has  deliberately  executed  a  deed,  in  whioh  the  "*«**yVt  is  alleged 
to  have  been  made.  This  statement  of  Uie  doctrine,  however,  seems  to  be 
scarcely  justified  by  the  authorities^  which,  we  think,  will  be  found  to  deny 
relief  under  anek  oireumstanoee,  unleas  the  mistake  is  aeoompanled  by  fraud, 
on  by  eome  ahnsaol  fiduoiary  or  fumd  fiduciary  felatloai»  frosa  wkiik  fraud  la 
impliedc  See  MUnfoUiam  Loam  Am*m  ▼•  Jbdk  7i  OaL  ftllL 
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Blaki  V.  Yoicrr. 
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ItATvn  m  Fbavm— >OoMTBA0r  Taxiv  out  ov»  sr  BHBTjnav  or  Oi^ 
nan  TO  TuucmAn  wmmr  Tbab.— AtoHmU  €oalrM»  wMdi,  by  tJM 
timit  appUoabU  to  tb« kadiag  mOijmI  thneoi;  fa mII» b«  pvloraMd 
within  a  ytar  fa  UkM  oat  oIMm  op«ralioa  W  th«  itetato  of  fiwids  bj 
tbtfaet  thalilfaaparlW  mmIi  dootnol  tiial  titlMr  parlj  may  righu 
I  folly  torminalo  it  within  tht  y«ar.  When,  th6r«for%  two  partiat  aotar 
I  into  a  verbal  oontraoK  wbaraby  ont  of  then  agrcM  to  proouo  oomifn- 
montf  of  gooda  to  theothor  for  ono  yaar  from  tbo  ilnt  di^  of  Doooaibafv 
and  the  lattor  agroM  to  pay  a  oonuniation  on  onoh  oonaignaiontib  bmt 
•ooh  oontraot  permita  oithor  party  to  tonninato  it  in  tbo  following  Jam^ 
and  ont  of  tbom  doao  oo  terminato  il^  tbo  taeoi  ration  of  tbo  option  to 
torminato  takio  tbo  oontraot  oat  of  tbo  oporatioaof  tbo  otatntoof  franda. 

Action  to  recoyer  oommiosions  alleged  to  be  doe  to  the  plain- 
tiff from  the  defendants  nnder  the  contract  referred  to  in  the 
opinion.  The  defendants  pleaded  that  the  agreement  was  not 
in  writing,  and  was  therefore  Toid  under  the  statute  of  frauds, 
because,  by  its  terms,  it  was  not  to  be  performed  within  one 
year  from  the  making  thereof!  Other  lapta  are  stated  in  the 
opinion. 

ChaH€9  B.  Hughei^  for  the  appellants. 

C.  Bainbridge  Smitkf  for  the  respondent 

^  Vahn,  J.  In  the  month  of  Norember,  1888,  the  plaintiff 
was  engaged  in  business  at  Rookyille,  Connecticut,  and  the 
defendants  were  commission  merchants  in  the  dty  of  New 
York.  During  that  month  the  plaintiff  had  several  inter- 
views with  one  of  the  defendants,  the  result  of  which,  as 
stated  by  him  in  his  testimonyi  ^  was,  that  I  was  to  cftuse  to 
be  conBigned  all  the  goods  that  I  could  influence  to  him,  tar 
which  I  was  to  receive  one  and  one-half  per  cent  commission 
on  the  sales  of  such  goods,  and  he  requested  me  to  put  that  in 
writing  in  the  form  of  a  letter  to  him,  which  I  did,  and  deliv> 
ered  to  him  in  person.''  The  letter,  which  bore  the  date  of  its 
delivery,  November  27, 1888,  was  signed  by  the  plaintiff  and 
addressed  to  the  defendants,  but  was  not  signed  by  them.  It 
referred  to  the  interviews  that  the  parties  had  **  had  together 
relating  to  forming  business  relations,"  and  after  stating  as 
the  result  thereof  the  agreement  alleged  in  the  complaint^ 
closed  in  these  words:  '*This  agreement  to  take  place  and 
effect  December  1, 1888,  for  one  year."  The  plaintiff  testified 
that  the  letter  embraced  the  agreement  as  previously  made; 
that  he  delivered  it  to  one  of  the  defendants,  who  read  it,  and 
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said  it  was  correct,  but  added,  "  that  on  June  following  this, 
either  party  could  make  the  contract  null  and  void  by  duet 
notice,  —  null  and  void  as  to  continuance/'  to  which  the  plain- 
tiff  assented.  Pursuant  to  the  agreement,  the  plaintiff  procured 
goods  to  be  consigned  to  the  defendants  at  various  times  prior 
to  June,  3,  1889,  when  it  was  terminated  by  them  under  the 
option  permitting  it 

The  main  question  requiring  discussion  is,  whether  the  trial 
court  erred  in  denying  the  motion  of  the  defendants  to  dis- 
miss the  complaint  upon  the  ground  that  the  agreement  in 
question  was  void  under  the  statute  of  frauds,  because  it 
*'  could  not,  according  to  its  terms,  be  performed  within  one 
year,  and  was  not  reduced  to  writing  and  subscribed  by  the 
party  to  be  charged." 

The  learned  general  term  of  the  city  court  gave  no  reasons 
for  its  decision,  but  the  court  of  common  pleas,  in  construing 
the  last  clause  of  the  letter,  held  that,  although  the  minds  of 
the  parties  met  on  the  27th  of  November,  the  agreement  did 
not  'Hake  place"  until  the  1st  of  December,  because  they 
expressly  deferred  the  '*  making  of  it "  until  the  latter  date. 
There  is  no  evidence,  however,  tending  to  show  that  any 
agreement  was  in  fact  made  on  the  1st  of  December,  or  that 
the  parties  had  any  negotiations  after  November  27th.  The 
agreement,  therefore,  was  actually  made  in  November;  and  if 
the  parties  provided  as  a  part  thereof  that  it  was  not  to  be  an 
agreement  until  the  1st  of  the  following  month,  that  previa* 
ion  was  an  essential  part  of  the  whole,  and  was  clearly  in 
force  prior  to  the  Ist  of  December. 

We  think  that  the  natural  oonstruotion  of  the  clause  under 
consideration  requires  us  to  hold  that  the  parties  intended 
thereby  to  simply  fix  the  date  when  the  agreement  was  to  go 
into  practical  efTeot  by  the  consignment  of  goods,  and  it  ap- 
pears that  the  first  consignment  was  actually  made  on  the 
day  thus  designated. 

We  are  also  of  the  opinion  that  the  agreement  made  No- 
vember 27,  1887,  was  to  continue  for  one  year  from  December 
1,  1888,  unless  terminated  under  the  option  reserved  by  the 
parties.  The  expression  ''one  year,"  as  the  context  shows, 
refers  to  the  date  which  immediately  precedes  it,  and  not  to 
the  date  when  the-agreement  was  made,  which  is  not  expressly 
mentioned  in  any  part  of  the  letter.  Thus  actual  performance 
of  the  business  in  contemplation  was  to  begin  on  that  day, 
and  waa  to  oontinoe  for  one  year  thereafter. 
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We  are  hence  brought  to  the  question  whether  the  reserva- 
tion  of  an  option  to  terminate  the  contract  within  the  year 
took  it  out  of  the  operation  of  the  statute.  We  agree  with  the 
learned  counsel  for  the  defendants  that  the  actual  termination 
of  the  agreement  within  the  year  does  not  affect  the  question, 
as  the  contract  must  be  construed  as  it  stood  when  it  was 
made:  Browne  on  Statute  of  Frauds,  sec.  279. 

The  ultimate  question  therefore  is,  whether  a  contracti 
which,  by  the  terms  applicable  to  the  leading  subject  thereof^ 
is  not  to  be  performed  within  a  year,  is  taken  out  of  the  statute 
by  the  fact  that  it  was  a  part  of  such  contract  that  either 
party  might  rightfully  terminate  it  within  the  year.  It  is 
contended  that  termination  is  not  performance,  but  rather  the 
destruction,  of  the  contract,  and  this  is  true  where  there  is  no 
provision  authorizing  either  of  the  parties  to  terminate  as  a 
matter  of  right.  Performance,  however,  is  simply  carrying 
out  the  contract  by  doing  what  it  requires  or  permits.  The 
contract  under  consideration  required  the  plaintiff  to  procure 
consignments  of  goods  to  the  defendants  during  one  year  from 
December  1,  1888,  and  that  they  should  pay  him  a  commis- 
sion therefor,  but  it  permitted  either  party  to  terminate  it  in 
June,  1889.  The  permission  was  part  of  the  agreement,  and 
effective  action  under  it  was  performance  of  that  part.  The 
contract  could  be  performed  in  either  of  two  ways:  1.  By  per- 
formance according  to  its  terms,  without  exercising  the  option. 
2.  By  performance  according  to  its  terms  until  June,  and 
then  exercising  the  option.  By  either  mode  the  contract 
would  be  fulfilled  in  a  sense  originally  contemplated  by  the 
parties,  and  by  neither  would  performance  be  frustrated,  be* 
cause  the  contract  would  be  executed  in  a  way  that  the  partiee 
agreed  that  it  might  be  executed.  The  contingency  did  not 
defeat  the  contract,  but  simply  advanced  tfie  period  of  fulfil]* 
ment.  The  statute  applies  to  ^  every  agreement  that,  by  its 
terms,  is  not  to  be  performed  within  one  year  from  the  makinfc 
thereof":  4  Rev.  Stats.,  8th  ed.,  p.  2590,  sec.  2. 

As  it  was  the  design  of  the  statute  not  to  trust  the  memory 
of  witnesses  beyond  one  year,  it  has  been  repeatedly  held  that 
it  does  not  apply  to  a  contract  which,  consistently  with  its 
terms,  may  be  performed  within  that  period.  The  oontraet 
In  question,  therefore,  as  we  construe  it,  le  flfee  from  the  re- 
straint of  the  statute.  This  conclusion  finds  support  in  the 
adjtrdged  cases,  which,  although  uniform  in  tide  ftate,  aie 
somewhat  at  variance  in  ether  juriedlctienei 

Digitized  by  LjOOQIC 


May,  1892.]  Blakb  v.  Voiot.  625 

In  TruBUe$  Fint  Baptiit  Chw*eh  ▼.  Brooklyn  Fire  Ins.  Co.^ 
19  N.  Y.  305,  the  action  was  upon  a  fire  iiMurance  policy  dated 
July  21, 1845,  for  one  year,  renewed  July  21, 1846,  for  a  aecoud 
year,  and  July  21,  1847,  for  a  third  year.  The  property  iu- 
fiiired  was  destroyed  by  fire  Septenilier  10,  1848.  While  the 
original  poHcy  was  runningp  the  parties  agreed  verbally  that 
until  notice  to  the  contrary  should  be  given  by  one  to  the 
other,  the  defendant  should  renew  the  policy  Cro«n  year  to 
year,  without  further  notice,  and  give  a  certificate  of  renewal, 
that  the  plaintiff  should  pay  the  premium  therefor  oo  demand, 
and  the  two  renewal  certificates  wore  given  pursuant  to  such 
agreement  The  court,  in  declajring  the  agreeioent  valid,  eaid: 
**  It  is  not  the  meaning  of  the  statute  that  the  contract  must 
be  performed  within  a  year.  If  it  can  be  so  performed  con- 
sisteiktly  with  the  language  in  wliich  the  parlies  kwive  ex- 
pressed themselveSy — in  oiher  vorda,  if  the  obligation  of  the 
contract  ia  not,  by  its  very  terms  or  neosssAry  construction,  to 
endure  for  alongjer  period  than  one- year, — it  ia  a  valid  agree- 
ment, although  it  may  he  capable  of  an  iiidefinite  continuanee. 
An  agreemeiit  which  aither  party  can  terminate  at  any  time 
by  a  notice  to  the  other  may  be  binding  so  long  as  tbe  notice 
is  not  given,  but  it  is  not  within  the  language  or  policy  of  the 
statute":  PZimpto/L  v.  CutliM,  15  Wend.  336;  Ahore  v.  Frw,  10 
Johna  244;  6  Am,  Dec,  338;  Fenton  v.  EmbUr$,  »  Burr,  1270; 
2  Parsons  on  ContractB,^  316. 

The  case  caiue  before  the  court  a  second  time,  when  the 
fixs^t  decision  waa  expressly  approved:  28  N.  Y.  15^  163;  and 
although  repeatedly  cited  sincOy  it  has  never  been  criticxBo<l.  fo 
far  as  our  investigation  has  discovereil:  K0nt  v.  Kenl^  62  N.  Y. 
660,  564;  20  Am.  Rep.  502;  Van  W^art  v.  Albany  $U.  R.  R. 
Co^  67  N.  Y.  538,  642. 

In  Smith  v.  CanUn,  19  Hun,  284,  the  plaintiff  verbally 
agn*ed  with  the  defendants,  in  October,  1876,  to  teach  school 
until  October  1, 1877,  and  a  year  longer  if  no  notice  should  be 
given  by  either  party  at  least  two  weeks  prior  to  the  expiration 
of  the  first  year  that  the  services  should  then  cease*  Aftf^r  a 
careful  review  of  the  authorities,  it  was  held  that  tbe  agree* 
luent  was  not  within  the  statute,  although  one  of  the  learned 
rjustices  dissented  from  that  conclusion.  The  suhj[ect  is  illus- 
trated by  the  following  cases,  which  were  not  controlled  by 
tlie  statute:  An  agreement  to  continue  '*  as  long  as  tbe  parties 
are  mutually  satisfied  ":  Oreejue  v.  HarrUy  9  R.  I.  401;  or  for 
two  years,  or  "  until  I  have  made  the  net  profit  of  fifty  thou* 
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Band  dollarB  ":  Hodges  v.  Richmond  Mfg.  Co.,  9  R.  I.  482;  or 
to  work  until  an  infant  became  of  age,  although  that  event 
could  not  occur  for  seven  years:  Peters  v.  Westhorottghj  19  Pick, 
364;  31  Am.  Dec.  142;  or  "for  the  term  of  five  years,  or  so 
long  as  A  shall  continue  to  be  agent  of"  a  certain  company: 
Roberts  v.  Rockbottom  Co.,  7  Met  46;  or  to  cut  trees  at  any 
time  within  ten  years:  Kent  v.  Kent^  18  Pick.  569;  or  any 
agreement  which  provides  prima  facie  for  a  performance  be- 
yoYid  the  year,  provided  it  can,  consistently  with  its  terms,  be 
fulfilled  within  that  time;  Peter  v.  Comptoriy  1  Smith's  Lead« 
Cas.,  7th  ed.,  577,  note  581;  see  also  Warren  Chemical  etc,  Co, 
V.  Holbrook,  118  N.  Y.  586,  593;  16  Am.  St.  Rep.  788;  Dresser 
V.  Dresser,  35  Barb.  573;  McLees  v.  flafe,  10  Wend.  426;  Bur- 
lingame  v.  ManderviUe,  7  N.  Y.  St.  Rep.  858;  Browne  on  Statute 
of  Frauds,  sec.  281;  1  Reed  on  Statute  of  Frauds,  197,  201. 

Many  contracts  referred  to  in  the  exhaustive  note  to  Peter 
v.  Compton,  1  Smith's  Lead.  Cas.  581,  apparently  intended  to 
extend  longer  than  one  year,  were  held  valid,  on  account  of 
the  implied  contingency  of  death,  when  that  event  would 
necessarily  conclude  further  performance.  It  is  difficult  to 
see  why  such  a  contingency,  although  not  named  and  not 
necessarily  contemplated  by  the  parties,  should  save  a  con- 
tract, unless  a  contingency,  provided  for  by  express  stipulation 
and  acting  on  the  contract  in  the  same  way,  should  have  the 
same  effect  If  "  an  agreement  to  do  or  to  refrain  is  fully 
performed  by  him  who  keeps  it  until  he  is  no  longer  capable 
of  doing  or  refraining"  {Doyle  v.  Dixon,  97  Mass.  208;  93  Am. 
Dec.  80),  why  is  not  an  agreement  to  do  or  refrain  fully  per- 
formed by  one  who  keeps  it  until  he  can  no  longer  do  or  re- 
frain, because  by  the  authorized  action  of  the  other  party  the 
contract  is  terminated?  The  possibility  of  further  perform- 
ance is  effectually  ended  in  either  case,  and  the  contract  is  as 
necessarily  completed  by  the  one  event  as  the  other.  While 
the  whole  contract  hangs  on  life  in  the  one  instance,  it  hangs 
on  the  reserved  optipn  in  the  other.  Where  the  parties  agree 
to  carry  on  business  for  a  period  exceeding  one  year,  or  until 
the  happening  of  an  event  which  may  transpire  before  the  end 
of  the  year,  we  think  that,  by  principle,  as  well  as  by  the 
weight  of  authority,  the  contract  is  protected  from  the  opera- 
tion of  the  statute. 

After  examining  all  of  the  exceptions  that  are  relied  npon 
to  reverse  the  judgment,  we  think  that  it  should  be  affirmed, 
with  costs. 


Digitized  by 


Google 


May,  1892.]  Robertson  v.  Saybb.  627 

CoNTUAcrs  — Statotb  ov  Frauds  —  Eftsot  ov  Posstbilitt  or  Pbh- 
poRMANCB  wiTHix  A  YiAR.  —  To  bVing  an  agreement  within  the  8tatnt«i 
it  must  l>e  an  express  and  specific  agreement,  not  to  be  performed  within  tbo 
year:  Aloore  T.  Fox,  10  Johns.  244;  6  Am.  Deo.  338;  Lapham  r.  WhippU^  8 
Meu  59;  41  Am.  Deo.  487;  HouQhton  r.  HoujfUon,  14  lud.  605;  77  Am.  Dec 
6*J;  DoyU  t.  Dixon,  97  Mass.  203;  93  Am.  I>ec  80;  Lockwood  ▼.  Barnes^  8 
Hill,  128;  38  Am.  Dec.  620;  Pftera  r.  Wff^thorottgh,  19  Pick.  364;  81  Am. 
Dec.  142;  UmcoU  ▼.  MelnUre,  15  Me.  201;  33  Am.  Dec  602;  Oadmiem  t. 
Lance,  1  McMuU.  Eq.  87;  87  Am.  Dea  548;  lyon  t.  King,  11  Met  411;  46 
Am.  Deo.  219;  Blatuiing  ▼.  Sargent,  33  N.  H.  239;  66  Am.  Deo.  720.  Th« 
cases  in  the  series  which  maintain  the  doctrine,  referred  to  by  the  court  in 
the  principal  case,  that  agreements  which  were  apparenUy  intended  to 
extend  beyond  a  year  may  be  held  ▼alid,  though  not  in  writing;  on  aooonni 
of  the  oontiogency  of  death,  where  that  erent  would  necessarily  oooclado 
fnrther  performance,  are:  Doyk  t.  Diaoon,  97  Mass.  208;  93  Am.  Deo.  80;  PeUf 
r.  \VtAt!n,^ugh,  19  Pick.  364;  81  Am.  Deo.  142;  Lym  t.  King,  11  Mot  411| 
45  Am.  Dea  219;  UiU  r.  Jamkmm,  16  Ind.  125;  79  Am.  Dea  414. 


Robertson  v,  Saybb. 

[VU  New  York,  97.] 

FBAUDtTLKNT  C0NVBTAN01»   DiBTOB  PROOUBINO,  TO  BB  BfADB  TO  AhOTHBB 

AoQUiRBii  No  BsTATB  THBRBBT.  — A  debtor  who,  beiDg  financially  em* 
barrassed,  pnrchases  land,  and,  for  the  purpose  of  hindering  and  delay- 
ing his  creditors,  takes  the  deed  in  the  name  of  another  persont*  haa  no 
legal  estate  in  the  property  so  conveyed  which  oan  be  reaohed  by  oio- 
cntion,  or  which,  on  his  death,  will  descend  to  his  heirs;  and  il^  after 
the  death  of  such  debtor,  the  person  to  whom  the  oonreyanoe  wai  mado 
oonreys  the  land  to  a  third  person,  without  consideration,  except  an  oral 
agreement  that  in  case  any  of  the  heirs  of  the  deceased  thonld  turn  op 
in  distress,  he  will  help  them  to  the  extent  of  one  or  two  hundred  dol- 
lars, tooh  third  person  is  not  liable  to  the  heirs  of  said  deoeased  in  an 
action  brought  against  him  by  them  for  an  accounting,  and  to  oompel 
him  to  pay  to  them  the  ralue  of  the  land,  less  the  tama  paid  by  him  for 
tazet  and  improvementa 

In  January,  1841,  David  H.  Robertson,  being  then  finan- 
cially embarrassed,  purchased  two  lots  in  Harlem  for  fifty 
dollars,  and  for  the  purpose  of  hindering  and  delaying  his 
creditors,  had  them  conveyed  to  Thomas  H.  H.  Messenger, 
without  the  latter's  knowledge  or  authority.  When  Robertson 
informed  Messenger  of  the  transaction,  the  latter  was  greatly 
oflended,  and  permanently  severed  their  previous  friendly  re- 
lations. Robertson  died  in  1851.  Neither  he  nor  Messenger 
ever  took  possession  of  the  lots,  or  paid  any  taxes  thereon. 
On  the  25th  of  November,  1881,  Messenger,  who,  until  re- 
minded of  the  fact,  had  forgotten  that  the  lots  had  been  con- 
veyed  to  him,    by  quitclaim   deed  conveyed   them  to  the 
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defendant.  Messenger  then  knew  that  Roberteon  was  dead, 
but  did  not  know  where  his  hein  were  living.  He  would 
have  conveyed  the  lots,  which  were  then  worth  about  ten 
thousand  dollars,  to  the  heirs  of  Robertson  if  he  had  been 
requested.  He  did  not  know  their  valua  No  consideration 
was  paid,  but  tlie  defendant  orally  agreed  that  if  the  heirs  of 
Roi)ertson  slrauld  turn  up  in  distress,  he  would  help  them  to 
the  extent  of  one  or  two  hundred  dollars.  After  the  lots  were 
conveyed  to  the  defendant,  he  redeemed  them  from  the  tax 
sake.  The  pUintiflb  sou|^ht  an  accounting,  and  that  the  de- 
feirdant  be  compelled  to  pay  to  them  the  value  of  the  lots,  less 
such  sums  as  he  had  expended  in  the  payment  of  taxes  and 
for  improvetnents.    Other  facts  appear  from  the  opinion. 

F.  Van  Dychy  for  the  appellants. 

B.  D,  Penfieldj  for  the  respondent. 

FoLLETT,  C.  J.  The  learned  counsel  for  the  plaintiffs  in- 
sists in  his  first  point  ttat  title  to  the  lots  was  never  vested 
in  Messenger,  because  he  says  a  valid  delivery  of  the  deed 
and  an  acceptance  of  it  by  him  were  not  proved.  The  plain- 
iitb  are  not  in  a  positioii  to  raise  this  question,  for  they  alleged 
iw  the-  fourth  divinon  of  their  eomphdni  that  the  legal  title  to 
the  lots  in  question  was  in  Messenger  until  he  conveyed  them 
to  the  defendants  This  allegation  was  not  controverted  by 
the  anawer.  It  waa  not  found  as  a  fact  nor  aa  a  oonclosion 
of  law  tbml  there  was  not  a  valid  driivory  of  the  deed  from 
the  master  in  chancery  to  Messenger,  nor  was  the  referse  re- 
quested by  either  party  to  so  find  or  hold.  But  if  this  posi- 
tion, could  be  maintained,  it  would  not  aid  the  plaintifi[a,  for 
the  result  wottld  be,  that  the  title  of  the  owner  of  the  fee  when 
the  mortgage  was  foreclosed  was  not  divested  by  the  master's 
deed,  and  both  the  plaiatifb  and  defsiidant  would  be  without 
Utle  to  the  lots. 

David  H.  Robertson,  having  procured  thesa  lota  to  be  con- 
veyed to  Messenger  for  the  purpose  of  defrauding  his  oreditora, 
hjBkd  no  legal  estate  in  them  which  could  baEoacfaed  bj  execu- 
tion: Oarfield  v.  HatmakeTy  16  N.  Y.  475^  or  wUcb^  on  his 
deaths  dee>i  winded  to  his  heirs:  Moadey  v.  Jtfbcelsy^  16  N.  Y. 
8^;  Wait  on  Fraudulent  Conveyances,  sec  121.  See  also 
1  Rev.  SUts.,  p.  723,  sees.  50-52;  Underwood  v.  SuUUffe,  77 
N.  Y.  58;  Bre/wsUr  v.  Power^  10  Paige,  662;  BaU%  v.  Udger- 
wood  Mfg.  Co.,  50  Hun,  420;  Hamilton  v.  Cone,  99  Mass.  478. 
This  rule  is  a  penalty  imposed  by  the  law  for  the  preventiou 
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of  frauds  and  for  the  protection  of  subsequent  purchasers:  Re- 
viser's notes  *o  sections  cif^d;  and  the  reason  for  its  applica- 
tioii  is  not  w(  kened  in  case  the  grantee,  as  in  the  case  at  bar, 
was  not  a  participant  in  tlie  fraud. 

It  is  clear  that  neither  Robertson  in  his  lifetime,  nor  his 
heirs  since  his  death,  could  have  recovered  the  lands  or  its 
proceecis  from  Messenger,  or  from  his  grantee,  by  any  legal  or 
equitable  remedy:  See  the  authorities  above  cited.  It  is 
alleged  in  the  complaint  that  David  H.  Robertson  was  the 
owner  of  the  mortgage  which  was  foreclosed,  but  no  such  fact 
was  found.  On  the  contrary,  the  facts  found  compel  the  in- 
ference that  he  had  no  interest  in  the  mortgage  nor  in  the 
land  covered  by  it. 

Proceeding  on  the  assumption  that  the  deed  to  Messenger 
vested  the  legal  title  in  him,  did  the  agreement  which  the 
learned  referee  found  was  made  between  the  defendant  and 
Messenger  create  a  legal  or  equitable  interest  in  the  lots  in 
favor  of  the  plaintiffs?  or  did  it  raise  a  liability  on  the  part  of 
the  defendant  in  favor  of  the  plaintiffs  which  can  be  enforced 
in  this  action  ?  The  referee  finds:  "  He  (Messenger)  was  told 
by  defendant  that  they  (the  lots)  had  been  sold  for  taxes,  but 
could  be  redeemed;  he  (Messenger)  then  knew  that  David  H. 
Robertson  and  his  oldest  son  and  daughter  were  dead,  and 
that  the  other  children  were  scattered,  but  living  at  places 
unknown  to  him;  and  after  some  conversation  touching  a 
supposed  interest  of  defendant  in  the  lots  (and  which  is  re- 
ferred to  in  the  deed),  he  said  to  defendant,  'I  will  tell  yon 
what  I  will  do:  if  any  of  Mr.  Robertson's  heirs  should  turn  up 
in  distress,  I  will  transfer  this  property  to  you,  providing  you 
will  help  them';  to  which  defendant  said,  'Agreed;  I  will  do 
so';  and  when  asked  the  amount,  said  Messenger  named  one 
or  two  hundred  dollars,  that  being  about  the  value  of  the  lot» 
when  they  came  to  his  hands." 

On  that  occasion  a  quitclaim  deed  was  made  and  executed 
by  Messenger  to  the  defendant,  granting  all  his  right,  title,  and 
interest  in  the  lots,  under  which  deed  defendant  holds  th» 
same,  for  which  no  actual  consideration  was  paid,  but  the  sole 
consideration  was  the  promise  hereinabove  stated. 

This  action  was  not  brought  to  enforce  the  agreement,  nor 
do  the  findings  show  the  existence  of  facts  creating  a  liability 
under  it.  There  is  no  finding  or  request  to  find  that  the  de- 
fendant procured  the  conveyance  to  be  made  by  the  false 
representations  of  himself  or  of  his  attorney.     We  think  the 
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foots  found  do  not  establish  any  liability  on  the  part  ct  the 
defenJant  to  the  plaintifis  which  can  be  enforced  in  this  ao* 
tion.  As  before  remarked,  the  evidence  given  on  the  trial  ia 
not  contained  in  the  record,  and  so  this  court  has  no  means 
of  ascertaining  the  merits  of  the  controversy,  except  as  dis- 
closed by  the  decision  of  the  referee.  For  some  reason,  which 
we  must  assume  was  justified  by  the  evidence,  the  learned 
referee  refu9ed  to  allow  the  defendant  costs,  and  no  costs  were 
allowed  him  at  general  term.  Following  the  views  of  the 
courts  below  upon  the  question  of  oosts,  the  defendant  will  be 
denied  them  in  this  court. 
The  judgment  should  be  affirmed,  without  costs. 

FRAUDtTLSNT  CONVKTANOIS,    RlOHTS  OV    PABTnDI  TO.  — A   IftTg*  Bimibir 

of  oases  illnstrating  the  principle  that  oonveyanoea  or  other  traniaotioni  in- 
tended to  defrand  creditors  are  Talid  between  the  parties  tbemselTee  will 
be  found  in  the  monographic  notes  to  Bofd  r,  Barda^^  S4  Aok  Dee.  76S- 
767,  and  Whihoorth  ▼.  Thomag,  8  Am.  St.  Rep.  727-745.  As  to  ths  binding 
effect  of  snch  conveyances  on  the  heirs  or  other  privies  of  the  gmntor,  see 
page  729  of  the  last- mentioned  note.  If  a  debtor  bays  land,  paying  for  il  with 
his  own  means,  and  with  the  intent  of  frandnlrntly  placing  it  beyond  the 
reach  of  his  cre<Utors,  the  land  becomes  subject  to  the  debts  of  the  frandnlent 
grantee,  and  the  right  of  his  creditors  to  have  it  sold  in  payment  of  his  debts 
cannot  be  defeated  by  a  subsequent  voluntary  conveyance  to  his  frandnlent 
grantor:  Ketly,  Larkin,  83  Ala.  142;  3  Am.  St.  Rep.  702.  So  a  oontraot  by 
which  an  apparent  vendee  agrees  to  sell  the  property  as  his  own,  and  after 
dedocting  the  amount  of  certain  loans  and  advances  made  to  the  vendor.  Is 
repay  to  the  vendor  the  excess  of  the  proceeds  of  the  snle^  the  prineipsl 
object  being  to  defeat  the  claims  of  certain  judgment  ereditors  of  the  trans* 
ferrer,  is  fraudulent,  and  no  action  will  lie  by  the  transferrer  or  his  representi 
atives  to  recover  the  surplus  agreed  to  be  repaidt  Orawkr  ▼•  Onrm^^  17  Ia» 
118;  86  Am.  Deo.  608L 
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[184  Nbw  Tosk,  148.] 

Dbbcurtiaob,  Damaom  m  Katubb  or,   Rbootsrabls  iboi 

WHBM.  —  Where  no  provision  is  made  in  a  bill  of  lading  for  tho  pay* 
ment  of  demurrage  by  the  oonsignee,  damages  in  ths  nature  of  demur* 
rage  may  be  recovered  from  the  oonsignor  in  ease  he  dttains  tho  tssssI 
for  loading  for  an  unreasonable  time. 

Bill  ov  LAi>nro  is  Ck>NTRAOT  whoss  Tbrms  oamnot  bb  Vabibd  st  Pabol 
Etidknob.  — The  acceptance  of  a  bill  of  lading  by  the  shipper,  with 
knowledge  of  its  contents,  makes  il  a  binding  oontraet,  and  defines  the 
riglits  and  liabilities  of  the  parties  to  il  The  bill  of  lading  is  both  a 
receipt  and  a  contract.  As  a  receipt,  it  is  explainable  as  between  the 
shipper  and  the  carrier;  but  parol  evidence  is  not  admissible  to  Tary  ths 
terms  of  that  portion  of  it  constituting  the  contraok 
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Consignor's  Aoobptaivob  ov  Bill  ov  Lading  Makes  Hnc  Shippib  whbv. 
—  When  a  consignor  accepts  a  biU  of  lading  In  which  he  is  named  as 
shipper,  his  acceptance  creates  a  contract  which  fixes  his  relation  as 
each,  and  imposes  npon  him  the  obligations  which  the  law  has  previously 
declared  to  be  assumed  by  those  entering  into  soch  a  contraok  The 
fact  that  the  consignee  takes  part  in  the  negotiations  as  to  the  rate  of 
freight  to  be  paid  does  not  constitute  him  the  shipper. 

Action  to  recover  damages  in  the  nature  of  demurrage  for 
the  unreasonable  detention  of  the  plaintiff's  vessel.  Merritt 
Clark's  Sons  purchased  a  cargo  of  coal  from  the  defendants 
on  May  7, 1888,  and  at  the  same  time  directed  them  to  advise 
the  plaintiff  to  call  upon  them  in  relation  to  the  freight  of  the 
cargo.  Merritt  Clark's  Sons  fixed  the  rate  of  freight  The 
plaintiff  called  upon  the  defendants  the  following  day  at  their 
request,  and  informed  him  that  he  did  not  wish  to  take  the 
cargo  unless  it  could  be  promptly  loaded.  They  assured  him 
that  the  coal  would  be  ready  for  loading  on  the  10th  of  May. 
The  first  coal  was  put  in  his  boat  on  the  15th  of  May,  and  the 
balance  of  the  cargo  was  loaded  on  the  17th  of  May.  It  wns 
admitted  that  if  the  coal  had  been  ready  for  loading,  the  bont 
could  have  been  loaded  in  five  hours.  Other  facts  appear 
from  the  opinion. 

De  Lagnd  Berier,  for  the  appellants. 

Nelson  Zabriskie^  for  the  respondent 

Parkbr,  J.  Tlie  evidence  is  ample  to  support  the  judgment 
rendered,  provided  the  defendants  are  legally  chargeable  with 
any  damages  whatever  by  way  of  demurrage.  That  question 
alone  requires  consideration  on  this  review. 

When  a  bill  of  lading  contains  a  stipulation  for  demurrage, 
the  acceptance  of  the  goods  is  evidence  of  an  aggremetit  on 
the  part  of  the  consignee  to  pay  both  freight  and  demurrage: 
Jesson  V.  SoUy,  4  Taunt  52;   Wegener  v.  Smithy  16  Com.  B.  265. 

But  in  the  absence  of  such  a  stipulation,  it  is  generally  held 
that  the  consignee  is  not  bound  to  respond  in  damages  in  the 
nature  of  demurrage,  because,  not  being  a  party  to  the  contract 
in  the  bill  of  lading,  the  contract  implied  from  its  subsequent 
acceptance  by  him  cannot  extend  beyond  the  conditions  upon 
which  its  delivery  is  made  dependent:  Oage  v.  Mone^  12  Allen, 
410;  90  Am.  Dec.  155;  Young  v.  MoeUer,  6  El.  &  B.  766.  A 
delay  at  the  place  of  delivery,  occasioned  by  the  fault  of  the 
consignee,  furnishes  an  exception  to  the  rule:  Ford  ▼.  CoieB-^ 
vforth,  L.  R.  4  Q,  B.  127;  Crawford  v.  Mellor,  1  Fed.  Rep.  68& 
Here  the  direct  contract  of  the  plaintifif  under  the  bill  of  lad* 
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ing  w»i  with  the  defendantB,  who  were  the  shippers  of  the 
coal:  Blanchard  v.  Page,  8  Gray,  281, 290,  295.  Merritt  Clark 
&  Co.,  the  cojisignees,  were  not  parties  to  it.  Th€  dalaj  oom- 
plained  of  wae  not  due  to  any  £ault  on  their  part.  It  did  not 
occur  at  the  plaee  of  delivery,  bnt  at  Perth  Ambqy,  wherd'  the 
vessel  was  loaded.  Within  the  rules  alluded  to,  therefore,  the 
eonsif  nees  were  not  liable,  as  the  bill  of  lading  contained  no 
stipulation  that  the  ooDsignees  should  pay  demurrage. 

Under  a  contract  of  affreightment  the  shipper  is  liable  for 
the  freight,  although,  as  in  this  case,  it  provides  for  the  colleo* 
tion  of  the  freight  from  the  oonsignea  The  ship-owner  is  not 
entitled  to  payment  unless  he  performs  his  part  of  the  con- 
tract; and  byprovidingin  the  bill  of  lading  that  the  consignee 
shall  pay,  performance  is  first  secured  by  the  ship-owner,  who 
is  ordinarily  amply  protected,  as  he  has  a  lien  on  the  goods 
carried,  for  the  amount  due  him,  and  a  cause  of  action  against 
the  consignor  in  case  the  consignee  refuses  to  pay  and  his 
lien  proves  insufficient  or  be  lost 

The  consignee  in  such  cases,  as  to  payment  of  freight,  being 
treated  as  the  agent  of  the  consignor. 

And  if  the  bill  of  lading  provides  for  demurrage  to  be  paid 
by  the  consignee,  the  consignor  is  also  liable  for  its  payment 
in  the  event  that  the  consignee  refuses  to  pay. 

If  it  be  silent  on  the  subject  of  demurrage  in  case  of  deten« 
tion  of  the  vessel,  for  loading  by  the  consignor  for  an  unrea- 
sonable time,  damages  in  the  nature  of  demurrage  may  be 
recovered  from  him:  FUher  v.  Abeel^  66  Barb.  881. 

The  contract  between  these  parties  did  not  provide  for  de> 
murrage,  but  under  it  plaintiff  was  entitled  to  recover  for 
unreasonable  delay. 

There  was  evidence  tending  to  show  such  delay  before  the 
trial  court,  and  it  was  so  found  as  a  fact.  The  general  term, 
on  the  argument  as  well  as  on  the  reargument,  after  oarelolly 
considering  the  evidence  in  such  respect,  affirmed  the  finding, 
and  it  is  now  controlling.  So  far,  the  discussion  has  pro- 
ceeded on  the  assumption  that  the  bill  of  lading  constitutes 
the  real  contract  of  affreightment,  and  the  conclusion  neces- 
sarily following  from  that  position  is,  that  the  plaintiff's  re- 
covery is  well  founded. 

The  appellants  contend,  however,  that  the  plaintiff  was 
engaged  by  the  consignees  to  carry  the  cargo,  and  therefore 
the  defendants  are  not  liable  under  the  contract,  although  the 
delay  was  unreasonable,  and  wholly  due  to  their  fault 
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Hiti  contention  in  founded  on  evidence  to  the  effect  that 
plaintiff  agreed  with  the  consignee  as  to  the  rate  of  freight, 
and  he  insists  that  it  follows  that  the  defendants  were  not 
liable,  notwithstanding  the  terms  of  the  written  contract  to 
which  they  were  parties, 

A  bill  of  lading  has  a  twofold  character:  1.  That  of  a  re- 
ceipt; and  2.  That  of  a  contract. 

Tlie  receipt  as  between  the  shipper  and  ship-owner  is  ex- 
plainable, but  parol  evidence  is  not  admissible  to  vary  the 
terms  of  that  portion  of  it  constituting  the  contract:  1  Parsons 
on  Shipping,  190,  and  cases  cited. 

The  acceptance  of  a  bill  of  lading  by  the  shipper,  with 
knowledge  of  its  contents,  makes  of  that  instrument  a  bind- 
ing contract,  and  defines  the  rights  and  liabilities  of  the  par- 
ties to  it:  Cincinnati  etc.  R.  R.  Co.  v.  Pontiiis^  19  Ohio  St  221; 
2  Am.  Rep.  891;  Germania  Fire  Ins.  Co.  v.  Memphis  etc.  R.  R. 
Co.,  72  N.  Y.  90;  28  Am.  Rep.  118. 

Now,  the  defendants  do  not  question  the  acceptance  of  the 
bill  of  lading  with  full  knowledge  of  its  terms. 

The  evidence  fails  even  to  suggest  that  there  was  any  under- 
standing or  expectation  between  these  parties  that  their  rela- 
tions were  to  be  other  than  usually  obtains  between  consignor 
and  ship-owner,  and  such  as  are  evidenced  by  this  contractp 
although,  without  objection, *the  defendants  were  permitted  to 
show  that  the  consignees  suggested  plaintiff  for  the  carrier, 
and  that  they  agreed  with  him  upon  the  price  to  be  paid* 
But  such  acts  are  not  necessarily  inconsistent  with  the  con- 
tract which  these  parties  made. 

It  is  usual  for  the  consignee  to  pay  the  freight  to  the  ship- 
owner. Ordinarily,  the  bill  of  lading  provides  that  he  shall  do 
it.  If  he  be  the  purchaser  as  well  as  the  consignee,  although 
treated,  for  conrnnercial  reasons,  as  the  agent  of  the  consignor 
in  making  payment,  in  practical  effect  the  payment  is  on  his 
own  account,  and  must  necessarily  be  added  to  the  price  paid 
the  consignor  for  the  goods,  in  order  to  determine  the  total 
cost  to  himself.  He  is  therefore  directly  interested  in  fixing 
the  rate  of  freight,  and  it  is  not  unusual  for  him  to  take  part 
in  the  negotiations  for  it.  But  that  fact  does  not  constitute 
him  the  shipper.  The  bill  of  lading  names  the  shipper,  and 
in  this  case  the  defendants  are  so  designated,  and  the  accept- 
ance of  it  by  them  created  a  contract  with  the  plaintiff  that 
their  relation  (o  each  other  was  that  of  shipper  and  ship-owner, 
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■and  that  thej  would  severally  discharge  the  obligations  which 
the  law  had  preyiouslj  declared  vested  on  those  entering  into 
«uch  a  contract. 

In  The  M.  8.  Bacon  t.  Erie  etc.  Transp,  Co.,  8  Fed.  Rep.  844, 
the  consignee  was  charged  in  damages  for  occasioning  delay 
to  the  ship-owner,  but  it  appeared  that  it  was  also  the  shipper 
of  the  cargo,  "and  hence,  as  a  party  to  the  contract  of  aflfreight- 
ment,  is  accountable  for  any  breach  of  an  obligation  imputed 
by  it";  citing  The  Hyperion^  2  Low.  93. 

The  evidence  to  which  we  have  referred  would  doubtless 
have  been  excluded  had  objection  been  properly  made.  But 
as  it  is  before  us,  we  have  given  it  such  consideration  as  it 
iieems  to  merit,  and  have  reached  the  conclusion  that  it  cannot 
operate  to  nullify,  destroy,  or  impair  the  written  contract  sub- 
sequently entered  into  between  these  parties,  by  which  the 
defendants  declared  themselves  to  be,  as  they  doubtless  were 
in  fact,  the  shippers  of  the  cargo. 

The  judgment  should  be  affirmed. 

Bills  ov  Ladihg  —  Gonclusivenbss  of.  -r  BiU  of  Uding  is  both  a  recetpi 
for  Kooda  and  contract  to  carry  and  deliver  them:  O'Brien  %'.  Oikkriti,  34  Me. 
(64;  56  Am.  Dec.  676.  So  far  as  it  acknowledges  the  receipt  of  goods  and 
states  their  condition,  it  may  be  contradicted,  but  in  other  respects  it  is  inter- 
preted like  other  written  contracts:  Wayland  v.  Mostly^  5  Ala.  430;  :{9  Am. 
bee.  336.  This  case  illnstrates  the  principle  that  in  so  far  as  it  is  a  re- 
ceipt, it  may  be  controlled  by  parol  evidence.  Other  cases  to  the  same 
point  are:  O'Brien  t.  OUchrut^  34  Me.  664;  56  Am.  Dec.  67C;  Portland  Bank 
▼.  Stubb§,  6  Mass.  422;  4  Am.  Dec  151;  Strong  r.  Grand  Trunk  R.  R,  Co., 

15  Mich.  206;  93  Am.  Dec.  184.  That  a  bill  of  lading  cannot  be  varied  by 
parol,  see  OoK  T.  Peterson,  80  Ala.  608;  68  Am.  Dec.  146. 

Bills  or  Ladiko—  Bfrct  of  Accbptanox  bt  Shippbb.  —The  shipper 
Is  bound  to  examine  the  bill  of  lading  and  ascertain  its  contents;  and  if  he 
accepts  it  without  objection,  he  is  bound  by  its  terms,  and  he  cannot  set  np 
ignorance  of  its  contents:  Oermania  Fire  Ine,  Co*  r,  Memphie  eie,  R.  A>  Ool, 
72  N.  T.  90;  28  Am.  Rep.  113;  dfcMiUan  r.  Michigan  Southern  etc  R.  R.  Co., 

16  Mich.  79;  03  Am.  Deo.  208.  So,  also,  the  fair  and  honest  acceptance  of  a 
bill  of  lading  without  dissent  raises  a  presumption  that  all  limitations  con- 
tained therein  were  brought  to  the  shipper's  knowledge:  MerehaxtM*  D,  T, 
Co.  T.  Block,  86Tenn.  392;  6  Am.  St.  Rep.  847. 

Dbm URRAOX.  —  Demurrage,  strictly  speaking,  is  a  sum  of  money  due  and 
payable  by  express  oontraot  for  the  detention  of  a  vessel  in  loading  or  an* 
loading  beyond  the  period  of  time  allowed  for  the  purpose  in  the  contract  of 
afireightmentt  Davie  v.  Wallace,  3  Cliff.  123;  Fisher  v.  Abeel,  66  Barb.  381; 
Okndaniel  v.  Tucherman,  17  Barb.  184;  Morse  v.  Pesant,  2  Keyes,  16;  Cross  v. 
Beard^  26  N.  Y.  85;  Wordm  r.  Bemis,  32  Conn.  268;  86  Am.  Deo.  255.  In 
the  case  of  DavU  r.  WaUaee,  3  Cliff.  131,  Mr.  Justice  Clifford  said:  "De- 
murrage ifl  the  sum  fixed  by  the  contract  of  affireightment  as  a  remuneratioa 
to  the  ship-owner  lor  the  detention  of  the  ship  beyond  the  lay-days  allowed 
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for  loading  or  onloading  the  vossel."  And  in  Fuher  r,  Aheeif  66  Barb.  381, 
Mullin,  P.  J.,  delivering  the  opinion  of  the  court,  said:  ''Demurrage,  prop« 
erly  so  called,  is  the  compensation  provided  for  in  th«  contract  of  afireight- 
ment  for  the  detention  of  the  vessel  beyond  the  time  agreed  on  for  loading 
or  unloading. *'  In  this  country,  however,  and  especially  in  the  United 
States  courts,  the  term  seems  to  have  a  wider  application,  and  embraces  all 
cases  of  improper  detenti<m  or  delay  of  a  vessel,  and,  while  often,  is  not  al- 
ways regulated  by  oon tract:  Sprague  T.  We$tt  1  Abb.  Adm.  548;  Falkenhwg 
V.  Clarh,  1 1  R.  L  278.  TfiA  M.  8.  Bacon  v.  Erie  A  W,  T.  Co.,  3  Fed.  Rep. 
344;  The  ApoUon,  9  Wheat.  302;  WilUaniaon  v.  BcureU,  13  How.  101.  Mr. 
Justice  Story,  in  delivering  the  opinion  of  the  court  in  the  case  of  7^  Apol' 
hn,  9  Wheat.  377,  said:  "But  it  is  now  said  that  demurrage  always  arises 
ex  contractu^  and  therefore  cannot  furnish  any  mle  of  compensation  in  cases 
of  tort.  The  practice  in  courts  of  ailmiralty  has  certainly  been  otherwise; 
and  the  very  cases  cited  at  the  bar  show  that  no  distinction  has  been  taken 
as  to  its  application  between  cases  of  contract  and  cases  of  tort.  In  truth, 
demurrage  is  merely  an  allowance  or  compensation  for  the  delay  or  detention 
of  a  vesseL  It  is  often  a  matter  of  contract,  but  not  necessarily  so.  The 
▼ery  circumstance  that  in  ordinary  commercial  voyages  a  particular  sum  is 
deemed  by  the  parties  a  fair  compensation  for  delays  is  the  very  reason  why 
it  is,  and  ought  to  be,  adopted  as  a  measure  of  compensation  in  cases  ex  de* 
Ueio,  What  fairer  rule  can  be  adopted  than  that  which  founds  itself  upon 
mercantile  usage  as  to  indemnity,  and  fixes  a  recompense  upon  the  deliberate 
oonsideration  of  all  the  cironmstanoes  attending  the  usual  earnings  and  ex- 
penditures in  common  voyages  7  It  appears  to  us  that  an  allowance  by  way 
of  demurrage  is  the  true  measure  of  damages  in  all  cases  of  mere  detention; 
for  that  allowance  has  reference  to  the  ship's  expenses,  wear  and  tear,  and 
common  employment.  Every  other  mode  of  adjusting  compensation  would 
be  merely  speculative,  and  liable  to  the  greatest  uncertaiutiesi"  And  Betts, 
J.,  in  Sprague  v.  West,  1  Abb.  Adm.  654,  said:  "The  suggestion  that  demur- 
rage can  be  olaimed  upon  the  proof  of  express  contract  alon«  is  undoubtedly 
giving  too  narrow  an  effect  to  the  term.  Every  improper  detention  of  a 
vessel  may  be  considered  demurrage,  and  compensation  in  that  name  be  ob« 
Uined." 

Demurrage  is  only  an  extended  freight  or  reward  to  the  vesstl  in  compen- 
sation for  the  earnings  which  she  has  boon  improperly  caused  to  lose.  And 
the  liability  for  demurrage  stands  upon  the  same  footing  as  liability  for 
freight:  Hall  r.  Barker,  64  Me.  339;  Sprague  ▼.  Weei,  1  Abb.  Adm.  548;  5 
Am.  k  Bug.  Ency.  of  Law,  542.  Even  where  it  has  been  held  that  strict 
demurrage  can  be  claimed  only  when  provision  is  made  for  il  in  the  oontraot 
of  affreightment,  damages  in  tho  natuo  of  demurrage  havs  been  held  to  bo 
recoverable  by  the  ship-owner  for  an  unwarranted  detention,  through  tho 
fault  of.  the  freighter  or  oondgnaos  WortUn  ▼•  Bemia,  82  Conn.  268;  85  Am. 
Dec  255;  Lake  v.  Hnrd,  38  Conn.  536;  Sprague  r.  Weai,  1  Abb.  Adm.  648; 
Western  T.  Co,  v.  Hawley,  I  Daly,  327;  MorecY.  Peeani,  2  Keyea,  16;  Abbott 
on  Shipping,  13th  ed.,  270. 

Demurrage  includes  the  hire  and  maintenance  of  tho  orow:  ^eiMon  t.  At' 
wood,  13  Md.  20;  71  Am.  Dec.  611.  Wharfage  and  fees  paid  to  watchmen 
are  also  included  in  the  meaning  of  the  term  "  demurrage  "t  The  O,  P.  Bay* 
mond,  28  Fed.  Rep.  765.  Where,  therefore,  demurrage  has  been  allowed,  it 
is  not  proper  to  allow  for  these  things  as  additional  items  of  damage. 

Liability  ior  Stipulated  Dbmubraob  Absoluts  when.  —  If  tho  ohar* 
Isror  or  iroighter  of  n  vessel,  in  tho  oontraot  of  affireightmenti  oxpreasly 
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agrees  that  the  ressel  shall  be  loaded  or  unloaded  within  a  specified  number 
of  days,  he  will  be  liable  absolutely  for  any  detention  beyond  th&t  time^ 
even  though  the  delay  is  produced  by  eauses  orer  which  he  had  no  control 
whatCTer:  Ford  t.  Coteswortk,  L.  R.  4  Q.  B.  127t  Field  r,  Ch/ue.  Hill  ft  0. 
60;  Cr<M  t.  Bea^^  26  N.  Y.  85;  Fiaher  ▼.  AheeU  66  Barb.  381;  BUeper 
y.  Puuj.  17  Blatchf.  36;  Bwye  r.  A  Cargo  <if  Dry  Boards^  42  Fed.  Rep.  335; 
Datfw  ▼.  Wallace,  8  Cliff.  123.  In  the  case  of  Ford  t.  CoUsworth,  L.  IL  4 
Q.  B.  134,  Blackburn,  J.,  delirering  the  opinion,  said:  **  We  think  it  firmly 
established,  both  by  decided  oases  and  on  principle,  that  where  a  party  baa 
either  expressly  or  impliedly  nndertaken,  without  any  qualification,  to  da 
anything,  and  does  not  do  it,  be  must  make  oompensation  in  damage^ 
though  the  performance  waa  rendered  impracticable  by  some  unforeseen 
cause  over  which  he  bad  no  control."  And  Mr.  Justioe  Clifford,  in  the  casa 
of  Davis  T.  Wallace,  8  Cliff.  131,  said:  «<  Where  the  contract  il^  that  the  ship 
shall  be  unladen  within  a  certain  number  of  days,  it  ia  no  defenae  to  aa 
action  for  demurrage  that  the  over-delay  waa  occaaioned  by  the  crowded' 
state  of  the  docks,  or  by  port  regulations,  or  governmental  restrainfea.  De> 
tention  of  the  vessel  for  loading  or  discharging  longer  than  the  time  allowed 
by  the  contract  entitles  the  owner  to  the  stipulated  demurrage,  although  ii 
was  impossible  to  complete  the  work  within  that  time,  by  natural  canaes.** 
When  there  is  a  provision  for  demurrage  either  in  the  charter-party  or  in  tba 
bill  of  lading,  that  must  control:  Hall  v.  Barker^  64  Ma.  839.  And  anok 
provision  cannot  be  controlled  or  modified  by  usage  or  oustom:  Damt  v. 
WaUace,  8  Cliff  123;  The  Olenfinlas.  48  Fed.  Rep.  768. 

Damages  in  Natorb  ov  Dbmurraob  Rkcovbrablk  withodt  Covtbaov 
WHEN.  —  Notwithstanding  the  absence  of  any  express  agreement  for  de- 
murrage in  a  contract  of  affreightment,  damages  in  the  nature  of  demurraga 
may  be  recovered  against  the  owner  of  the  cargo,  when  he  improperly 
detains  the  vessel  beyond  a  reasonable  time  for  loading  or  unloading:  8dM 
V.  Albany  etc  Co.,  101  N.  Y.  602;  Fiaher  r.  AheeU  66  Barb.  381]  CkndaiM^. 
Tuckerman,  17  Barb.  184;  WhiiehouMV.  HcUsiead,  90111.  96;  Haydemr.  Wk^ 
more,  74  Me.  230;  The  M.  8.  Boom  r.  Erie  4  W.  T.  Co,.  3  Fed.  Bap. 
844;  DonMson  t.  MeDowcU,  1  Holmes,  290;  and  thia  although  tha  bill  af 
lading  provides  that  the  oargo  is  to  be  discharged  by  the  oonsignea  with  tha 
assistance  of  the  crew:  HaU  t.  Barker,  64  Me.  339. 

When  the  charter-party  and  bill  of  lading  are  silent  as  to  tha  tima  to  ba 
occupied  in  unloading  a  vessel,  the  contract  implied  by  law  ia,  that  ea^  party 
will  use  reasonable  diligence  in  performing  that  part  of  the  delivery  whioh,  by 
the  custom  of  the  port,  devolves  npon  him.  In  anch  case,  tha  oonaignae  ia 
not  in  default  whilst  the  landing  of  the  cargo  is  rendered  impossibla  by  oansaa 
over  which  he  has  no  control:  Ford  t.  CoUnoortk,  L.  R  4  Q.  &  127| 
T/te  Norman,  16  Fed,  Rep.  879;  Davidaon  r.  Four  Hundred  Tona  of  Iron  Ora, 
18  Fed.  Rep.  94;  ruh  v.  One  Hundred  and  Fifty  Tone  qf  Browm  Skma.  9ft 
Fed.  Rep.  201;  Addieka  t.  Three  Hundred  and  Fifiy-four  Tone  </  Oruda 
Kainite,  23  Fed.  Rep.  727.  Where  a  consignee  unloads  a  vessel  from  only 
one  hatch  at  a  time,  thus  causing  unreasonable  delay,  the  ahip-owner  ia 
entitled  to  demurrage:  MUehell  v.  Laydon,  10  Biaa.  627.  Where  »  oonsignea 
of  a  vessel  sends  her  to  a  wharf  so  crowded  that  ahe  cannot  diaeharga  withia 
the  time  limited  in  the  charter-party,  he  will  be  liable  for  the  detentiont 
WilUama  v.  Theobald,  8  Saw.  446.  A  consignee  who  fails  to  furnish  a  wharl^ 
thus  compelling  the  vessel  to  discharge  by  lighters,  will  be  liable  for  the  delay 
BO  caused:  The  Dictator,  30  Fed.  Rep.  637.  And  so,  generally,  where  he  faila 
to  furnish  a  proper  wharf  or  suitable  place  for  discharging  the  eargoi  OUvaH 
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▼.  Merehant,  18  Fed.  Bep.  664;  Bvmmw.  XMfer,  18 fad.  Be^  761|  QrtmHadi 
T.  WiUmff,  21  Fed.  Eap.  263;  ThiSwaOom,  S7  Fed.  Rvpw  816.  A  oonaignee 
who,  by  the  ca;itoiii  of  she  port,  is  bound  to  find  a  berth  for  the  veeMl  to  die* 
oharge  at  will  be  liaUe  for  the  delaj  eauaed  by  hie  refuaal  to  do  eos  TVi^e* 
eoa  V.  CarUr^  9  Daly,  193;  dayion  ▼.  Four  Hundred  ami  Ten  T<mM  </  Coai^ 
29  Fttd.  Rep.  799.  Aod  the  Teaeel  ie  not  bound  to  enter  upon  a  etraggle  with 
other  Teasels  for  the  possesftion  of  the  berth,  or  apon  a  raoe  to  obtain  ifct 
Clnyton  r.  Pour  Hundred  and  Tern  Twu  qfOM^  20  Fed.  Rep.  798.  II,  through 
the  mistake  of  the  ehartorer,  a  delay  ooonn  ia  loading  or  dtsoharging  the 
csrgo,  he  will  be  liable  therefor:  TVie  Piekv  O.,  88  Fed.  Bepw  148;  OreighUm 
V.  Dilka^  49  FeiL  Rep.  107.  In  the  former  of  thoie  oaasi^  the  ebarterur,  by 
mistake,  fixed  too  early  a  day  for  the  arriTal  oC  the  ship.  In  the  latter,  a 
delay  was  caused  by  au  employee  of  the  oharterer  eiroaeonsly  pointing  oot 
some  iron  as  a  part  of  the  cargo  to  be  taken  aboard,  and  whioh  had  to  be  un- 
loaded again  when  the  mistake  was  disoovered.  And  the  owner  of  a  cargo 
who  onreasonably  delays  nnloailiog  a  vessel  after  her  arrival  at  the  desig* 
Dated  wharf  is  liable  to  the  owner  of  the  vessel  for  demarrage,  although  by 
the  terms  of  his  porehase  the  vessel  was  employed  and  the  freight  paid  by 
the  shipper:  Cratqfdrd  v.  JUellor,  1  Fed.  Repw  638.  So^  too^  where  a  eoasi|pior 
improperly  detains  a  vessel  from  jgoing  to  sea»  he  is  liable  to  the  owner 
of  the  ship  for  his  special  damages:  Bbol^  v.  BetmeU,  8  Daly,  226.  A  char- 
terer is  boiiiul  to  do  all  he  cau  to  get  a  proper  clearance  for  the  vessel,  and  if 
l)y  his  mistake  or  neglect  the  cnstom-house  officers  delay  the  vessel,  he  will 
be  liable  for  the  damages:  RumhaU  v.  Paiy,  34  Fed.  Rep.  666;  ^noie  v.  Thrte 
Hundred  and  tyig  Tons  qf  Maltoyany  and  Cedars  46  Fed.  Repw  129.  lu  the 
absence  of  any  stipulation  in  the  charter-party  or  bill  of  lading  as  to  the 
time  wii  iiiiL  which  a  berth  shall  be  provided  for  a  ship  after  her  arrival,  it 
mtmt  1>o  provided  within  a  reasonalde  time,  or  within  such  time  as  theons- 
toiii  of  the  port  providea  According  to  the  custom  of  the  port  of  New  York, 
tins  time  is  twenty-four  hours:  Henley  v.  Brooklyn  Ice  Cb.,  14  Blatohf.  622; 
Tfte  Z.  L.  Adama^  26  Fed.  Rep.  655;  The  NeUier  Holme.  60  Fed.  Rep.  434. 
When  an  accessible  dock  has  been  deaigoated^  it  is  the  duty  of  the  vessel 
to  use  reasonable  means  to  get  to  it;  but  if  a  delay  takes  place  at  the  request 
of  the  consignee,  he  takes  upon  himself  the  risks  incident  to  chani^e  of 
weather,  and  is  liable  for  demurrage  if  ths  discharge  is  not  efifected  a'ithin 
the  time  stipulated  in  the  bill  of  lading:  The  Henry  SutUmt  26  Fed.  Rep.  923. 
If,  w!.cii  the  master  reports  his  arrival,  t1i"  consignee's  wharf  is  inaccessible 
on  account  of  ioe  and  lack  of  water,  and  the  master  thereupon  goes  to  the 
only  accessible  wharf,  and  notifies  the  consignee,  ths  lattor  will  be  liable  for 
the  delay,  if  he  refuses  to  accept  the  cargo:  ChoaU  v.  Meredith^  1  Holmes, 
IKK).  But  if  the  consignee  names  a  suitable  wharf,  and  directs  the  master 
how  to  get  there,  but  the  latter  takes  a  different  way  of  getting  tiiere,  and 
in  doing  so  grounds  his  vessel,  eausing  delay^  ths  oonsignoe  will  not  be 
liable  for  demurrage:  Hollwvay  ▼•  Laney.  27  Fed.  Rep.  877.  A  master  who 
selects  an  unsuitable  place  for  unloading  his  vessel,  the  oonsignee  having  no 
power  to  select,  cannot  maintain  a  claim  for  demnmgst  Teitnum  ▼.  Plock. 
^1  Fed.  Rep.  349.  If  a  master  runs  the  risk  of  there  being  a  suflSioient  depth 
of  water  at  a  certain  wharf  to  enable  him  to  unload  there,  and  it  tarns  out 
that  he  was  mistaken,  and  delay  results,  ho  cannot  recover  domurrage:  One 
Hundred  Tone  of  Coal,  14  Fed.  Rep.  878;  Brudge  ▼.  Two  Hwndred  and 
Twenty  Tom  qf  Piah  Scrap,  6  Hughes  O.  G.  141.  And  a  ship  eannot  recover 
-demurrage,  where  she  fails  to  proceed  promptly  to  a  dook,  whieh  is  not 
ohowB  to  be  too  crowded  to  permit  her  to  onload:  Jkoam  ▼•  Tredegar  Ch.,  8 
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HnghcB  C.  0.  401.  A  vessel  is  not  ready  to  discharge  which  refa^es  to  go  to  i 
reasonaUle  place  to  deliver  her  cari^o,  and  demurrage  cannot  be  claimed  for 
snch  a  delay:  Ba^  ▼.  One  Block  i\f  Marbie^  19  Fed.  Rep.  625.  Nor  caa 
demnrraj(e  be  allowed  in  a  case  where  the  detention  of  the  voMel  it  doe  in 
part  to  the  failure  of  the  ship  to  snpply  necessary  backets  and  men,  and  in 
part  to  the  failure  of  the  consignee  to  furnish  suitable  lighter^  where  that 
was  the  only  practicable  mode  of  unloading:  7%e  Scandinavia,  49  Fed.  Bep. 
653.  When  delay  is  caused  by  the  illegal  acts  of  the  master  of  a  vessel  ia 
violating  the  revenue  laws,  he  cannot  recover  demurrage:  BlweU  v.  Sladdy^ 
8  Uuu,  73.  And  if  a  master  of  a  vessel  sees  fit  to  stay  in  port  after  be  lias 
discharged  his  cargo,  in  order  to  settle  a  dispute  in  reference  to  demurrage^ 
he  is  not  entitled  to  demurrage  for  such  stay:  Sleepfr  v.  Ptdg,  10  Ben.  181. 

BuKDBN  or  Proof  in  Absknob  or  SnpuLATioir  for  Dkmurraqk.  — Whea 
the  contract  of  affreightment  is  silent  on  the  subject  of  demurrage,  the  Imrw 
deti  of  proof  is  upon  the  party  claiming  demurrage  to  show  some  negligence 
on  the  part  of  the  consignee  or  owner  of  the  cargo,  or  that  he  exceeded  some 
customary  period,  which,  by  implication,  is  a  part  of  the  contract:  The  ffff* 
perion'a  Cargo,  2  Low.  93;  The  Schmidt,  27  Fed.  Rep.  671;  Levech  v.  A  Carg9 
qf  Wooden  Posts,  34  Fed.  Rep.  917;  Tfte  Mary  BiUy  v.  Three  Thotuand  RaU^ 
road  Tiee,  38  Fed.  Rep.  254;  BUey  v.  A  Cargo  qf  Iron  Fipee,  40  Fed.  Rep. 
605;  BeOaUy  v.  Curtie,  41  Fed.  Rep.  479. 

Waiting  for  Turn,  Dxetention  bt,  dobs  not  Entitlb  to  Dbuusrag^ 
—  In  the  absence  of  any  provision  for  demurrage  in  the  contract  of  affreight- 
rnent^  a  delay  in  unloading  a  vessel,  resulting  from  her  being  compelled  to 
wait  for  her  turn  to  unload,  does  not  entitle  her  to  claim  demurrage,  if  tba 
unloading  is  done  in  a  reasonable  time.  The  owner  of  the  cargo,  in  such  a 
case,  is  liable  only  for  a  detention  caused  by  his  own  act,  and  not  by  the  acta 
of  those  over  whom  he  has  no  control:  Cross  v.  Beard,  26  N.  Y.  85;  Fisher  v. 
Abeel  66  Barb.  381 ;  Wordin  v.  Bemis,  32  Conn.  268;  85  Am.  Deo.  255;  Wmwer 
V.  Walton,  1  Flip.  441;  The  Clover,  1  Brown  Adm.  166;  One  Hundred  ami 
Seventy-Jive  Tons  qfCocU,  9  Ben.  400;  T/ie  M.  S.  Bacon  v.  Erie  A  W.  T,  Co^ 
3  Fed.  Rep.  344;  Finney  v.  Grand  Trunk  B*y  Co.,  14  Fed.  Rep.  171;  FM  v. 
One  Hundred  and  Fifty  Tons  qf  Brown  Stone,  20  Fed.  Rep.  201;  Crawford  v. 
Jessup,  24  Fed.  Rep.  303;  The  Afaiy  Riley  v.  Three  Tfumsand  Railroad  Ties,  38 
Fed.  Rep.  254;  BellaUy  v.  CurtU,  41  Fed.  Rep.  479;  BartieU  v.  A  Cargo  i/ 
Lumber,  41  Fed.  Rep.  890.  But  under  a  general  charter  for  "  a  cargo  of  ooal," 
the  charterers  of  a  vessel  cannot  keep  a  vessel  waiting  for  a  special  kind  of 
selected  coal  without  rendering  themselves  liable  for  the  delay:  Swan  v.  Fim 
Hundred  and  Fifty  Tons  qf  Reserve  Coal,  35  Fed.  Rep.  307. 

GoNSiGNEB,  LcABiLrnr  or,  for  Demurraob.  —  When  the  contract  of  af- 
freightment contains  no  provision  for  the  payment  of  demurrage,  the  com- 
mon-law courts  have  generally  held  that  the  consignee  is  not  bound  to  pay 
demurrage:  Cage  v.  Morse,  12  Allen,  410;  90  Am.  Dec.  155;  Taumg  t.  Mod* 
ler,  5  El.  &  B.  755;  Smith  v.  SUieking,  5  El.  ft  K  589;  Chappel  v.  Comfort,  10 
Com.  B.,  N.  S.,  802.  But  when  the  bill  of  lading  contains  a  stipulation  for 
demurrage,  either  expressly  or  by  reference  to  the  charter-party,  the  accept- 
ance of  the  goods  is  held  to  be  evidence  of  an  agreement  by  the  consignee  to 
pay  demurrage:  Cage  v.  Morse,  12  Allen,  410;  90  Am.  Dea  155;  Cross  v. 
Beard,  26  N.  Y.  85;  Sutton  v.  Hotisatonic  R'y  Co.,  45  Fed.  Rep.  507;  FaUsem' 
burg  V.  Clark,  11  R.  I.  278;  Donaldson  v.  McDowell,  1  Holmes,  290;  Jessm 
V.  Solly,  4  Tannt  52;  SUndt  v.  Roberts,  5  Dowl.  k  L.  460;  Wegener  v.  Smith, 
15  Ck>m.  B.  285;  Cawthron  v.  TrickeU,  15  Com.  B.,  N.  S.»  754.     And  a  bill 
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of  lading  in  which  the  words  "  and  all  other  conditions,"*  as  per  charter«party» 
follow  the  expression  "on  paying  freight,"  or  "paying  for  the  said  goods,** 
or  Similar  expressions,  imports  a  liability  on  the  part  of  the  consignee  of 
goods  nuder  the  bill  of  lading  to  pay  the  demnrrage  stipulated  for  by  the 
terms  of  the  charter-party  to  which  it  refers:  Porteua  v,  WcUiiqf,  L.  R.  3 
Q.  B.  D.  634;  SmUh  y.  Sieveking,  8  Bl.  &  fi.  945;  Wegener  r.  SmUh,  15  Com. 
B.  285.  Bat  in  the  ca^e  of  Counijf  of  Lancaster  r.  Sharp,  L.  R.  24  Q.  R  D. 
158,  where  the  consignees,  who  were  agents  of  the  shipper,  informed  th# 
ship-owner  before  the  arrival  of  the  Tessel  that  they  would  not  pay  the  de* 
murrage,  it  was  held  that  they  were  not  liable  therefor. 

Collision,  Dbmurraob  vor  Vbssxl  Ihjurbd  bt.  —  A  ship-owner  whose 
▼essel  has  been  injured  by  collision  is  entitled  to  demnrrage  for  the  tim# 
during  which  she  has  been  undergoing  repairs:  The  Steamer  Baltie,  10 
Ben.  631;  New  Haven  8.  B.  Co,  v.  The  Mayor,  86  Fed.  Rep.  716;  Wiliiam^ 
eon  ▼.  Barrett,  13  How.  101;  QVie  BaUimore,  8  Wall.  377.  And  the  rate  of 
demurrage  provided  in  the  charter-party  of  the  injured  vessel  will,  in  all 
save  exceptional  cases,  be  adhered  to  in  determining  the  damages  suffered 
by  the  delay  while  she  was  undergoing  repairs:  The  Siliea  v.  T/ie  Lord 
Warden,  30  Fed.  Rep.  845.  In  the  absence  of  a  market  value  for  the  use  of 
vessels,  the  value  of  such  use  to  the  owner,  in  the  business  in  which  she  wa» 
engaged  at  the  time  of  the  collision,  is  a  proper  basis  for  estimating  the  dam- 
ages for  her  detention:  The  Mayjioioer,  1  Brown  Adm.  376.  And  in  the  case 
of  The  Stinnyskle,  1  Brown  Adm.  415,  where  the  tug  injured  by  the  collision 
was  at  the  time  a  member  of  an  association,  it  was  held  that  the  dividends 
paid  by  the  association  during  the  time  she  was  laid  up  for  repairs  formed  % 
proper  basis  for  computing  the  demurrage  to  which  she  was  entitled. 

Illegal  Sbizubb  or  Vesset.,  Demurrage  in  Case  of.  —  Where  a  vessel 
has  been  illegally  seized  or  captured,  and  has  been  restored  to  her  owner 
after  detention,  demurrage  is  allowed  npon  the  same  principle  as  in  cases  of 
collision:  The  ApoUon,  9  Wheat  362. 

Measurb  or  Damages.  —  In  estimating  the  amount  of  damages  resulting 
from  the  detention  of  a  vessel,  the  sum  stipulated  in  the  charter-party  as  de* 
murrage  is  generally  the  measure  of  the  damages:  5  Am.  &  Eug.  Ency.  of 
Law,  548;  Abbott  on  Shipping,  13th  ed.,  269;  Moorsom  v.  Beli,  2  Camp.  616| 
Benwn  v.  Atwood,  13  Md.  20;  71  Am.  Dec  611;  Greighton  v.  Dilke,  49  Fed. 
Rep.  107. 

Lay- DATS,  Commencement  or.  — Lay-days  are  the  days  specified  in  a 
contract  of  affreightment,  which  the  charterer  of  a  vessel  is  permitted  to  do* 
tain  her  for  loading  or  unloading  without  incurring  liability  to  pay  demur* 
rage.  The  English  doctrine  in  reference  to  the  commencement  of  lay-daya 
is  thu<s  stated  by  Brett,  L.  J.,  delivering  the  opinion  of  the  court  in  Nelson  t. 
Dahl,  L.  R.  12  Ch.  Div.  581:  "If  the  place  named  be  of  the  Urger  descrip. 
tion,  as  a  port  or  dock,  the  notice  may  be  given,  though  the  ship  is  not  then 
in  the  particular  part  of  the  port  or  dock  in  which  the  particular  cargo  is  to 
be  loaded;  but  if  the  place  named  is  of  the  more  limited  description,  the 
notice  cannot  be  given  until  the  ship  is  at  the  named  place,  though  the  ship 
is  in  the  port  or  dock  in  which  the  named  place  is  situated."  See  also  Broton 
V.  Johnson,  12  Mees.  ft  W.  331;  Nielsen  v.  Wait,  L.  R.  16  Q.  B.  D.  67;  Pey^ 
man  v.  Dreyfus,  L.  R.  24  Q.  B.  D.  152.  The  American  cases  hold  that  nn. 
less  the  charter-party  or  bill  of  lading  manifests  a  contrary  intention,  th# 
stipulated  lay-days  do  not  begin  to  run  as  against  the  consignee  until  the 
vessel  has  arrived  at  her  berth,  or  other  usual  and  customary  place  for  load* 
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log  or  iin1oading»  and  is  in  actaal  readinew  to  diaohaffgi  ker  carg<»  in  «eoonl> 
•nee  with  her  legal  obligftttoae:  Orousiadl  v,  WUihnf^  15  Fed.  Rep.  26S; 
Mana<m  v.  Ne»  York  etc  B*tf  Ob.,  31  Fed.  RcqL  2U7;  Hodgdoa  t.  ^ot 
//ave/i  iSf  H.  E,  S.  Co,,  46  Gouo.  270;  Sa  Am.  Rep..  21;  ity/Honi  v.  &llic^»  2 
Low.  192. 

EUsKs  AssuMKD  BT  CBABntftflB  Ama  VaasBL  Rbaobbb  Psacb  of  DlB- 
OBAROB.  — When  a  given  nnmber  of  doyo  in  nlloved  to  tlio  ofanrterer  of  a 
▼esael  for  nnloading  bar,  tiwra  ia  a  eontnct  implied  on  hia  part  tha*  from 
the  time  when  the  veeaal  raanbea  her  naaal  plaoa  of.  diaeharge^  ho  will  take 
the  riak  of  any  ordinary  yidaaitadea  that  watky  ocenr  to  prarent  faun  from  ra> 
leasing  her  at  the  expiration  of  the  lay-daya:  TltiU  v.  £yerj>  I*  R.  1  Q.  &  D. 
244;  RandaU  r.  Lynch,  2  Camp.  352;  L&sr  ▼.  YaUa,  8  Tanni.  387;  ^roioa  v« 
JohnaotK  10  Meea.  k  W.  331. 

WoitDB  AVD  Phrashi,  CoBiaTBiiOTioii  Off. — Tho  word  ''dtreolk"  in  a 
oharter-party,  means  that  the  veeaal  shall  take  a  diraot  oonsae  to  ker  port  of 
destination,  without  deviation,  or  nndno  or  nnreaaonablo  delays  7%€  Oitrtt^ 
6  Blatchf.  533.  *'  Diapateh  "  aeana  without  daUyw  A  dmrtsver  wh*  atipu. 
latea  for  diapatdi  in  discharging  takea  all  tho  riak  of  being  ablo  to  elf«ct 
•och  a  diacharga;  and  if  ho  detaina  tho  reeael  nndnly,  bo  mnst  pay  de- 
murrage: Sleeper  t.  Puig,  17  Blaiokf,  88.  Under  a  ehartsr  providing  for 
"  qaick  diapatoh  "  in  diaoharging.  tho  eharterer  is  liable  lor  domnnngc^  wboa 
the  vessel,  owing  to  the  erowded  oonditioa  of  tha  porl»  in  doktyod  in  proenr- 
ing  a  berth,  notwithstanding  tho  enatom.  of  the  port  allowing  tvonty-fonr 
konrs  after  notioa  before  commencing  to  reomvo  cargo:  Dams  ▼.  Waliaee,  3 
Cliff.  123;  Thaelter  r.  Boeton  O.  L,Co^2  Low.  361;  Bforkqwi  ▼.  Oeriaim 
Steel  Bail  Crop  Snds,  3  Fed.  Rep.  717;  MoU  t.  Froet,  47  Fed.  Rep.  82;  also, 
when  there  ia  a  delay  in  giving  aecurity  for  tho  payment  of  the  froigkt:  Tki 
DhXe^  46  Fed.  Rep.  403.  "  Customary  quick  diapateh  "  ia  unloading  sugar 
requires  the  use  of  platform  acalea  upon  which  tha  angar  oan  bo  weighed  as 
delivered,  and  such  scales  must  be  furiAiabed  by  tho  charterer,  idthongh  tka 
weighing  ia  done  by  the  government:  Smiih  r.  HarrUom,  50  Fed.  Rep.  565b 
*' Running-days  "  are  all  days  upon  which  the  ahip  could  run;  Oodbtia  ▼. 
JfStberg,  3  Esp.  121.  Where  the  word  "  daySf^aimply,  is  need,  mnning-daya 
are  meanti  nnlesa  there  ia  acme  special  custom  to  the  contrary:  Brotm  v. 
Johnson^  10  Mees.  A  W.  331.  The  words  "  providing  for  demurrage  for  oveiy 
day,  day  by  day,**  in  a  oharter-party,  are  to  be  construed  aa  running-day% 
and  not  working-daya,  and  all  daya  are  to  be  counted,  including  Snndaya  and 
koKdayi  and  rainy  daya:  The  Otnf,  19  Fed.  Rep.  459.  But  Snndaya  and 
kolidays  aro  not  counted  when  the  charter-party  providea  for  ''cuatomary  dia- 
pateh **  in  discharging:  Oata  r,  Ryan,  37  Fed.  Rep.  164.  Nor  is  Sunday  to 
be  counted  when  the  reaael  could  not  have  got  out  of  port  before  Monday: 
WhUehawm  v.  Hab^ead,  90  Hi  95.  And  a  master  of  a  vessel  is  not  bound  to 
allow  cargo  to  be  loaded  at  night  or  on  Sundays,  in  the  absence  of  an  agree- 
ment: Creighton  t.  DUke,  49  Fed.  Rep.  107.  **  Working-days  "  do  not  include 
Sundays  or  holidays:  Brown  r.  Johnson,  10  Mees.  A  W.  331 ;  7%iM  v.  Byert, 
12  Q.  R  Dir.  244.  **  Rainy  daya  *  are  only  thoae  days  on  which  the  rain  falls 
to  such  an  extent  as  to  interfere  with  the  execution  of  the  work  with  coa- 
▼enienoe  and  safety:  Ba\fowr  r,  WiVdne,  5  Saw.  4S9,  Bnt  by  usage,  in  the 
■alt  trader  rainy  weather  is  deducted  from  the  timt  allowed,  because  salt 
oannoi  be  remoTod  without  damage  during  such  woaihor:  Honger,  Woodrtiff, 
19  Fed.  Rep.  138.  Where  a  charter*party  excludes  from  tfie  computation 
of  the  time  of  loading  any  time  lost  by  droughts,  floods,  atorms,  and  any  ex- 
traordinary ooonrrences  beyond  the  control  of  the  charterer,  the  ship-owner 
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U  not  entitled  to  demarrage  for  delay  caused  bf  drooglits  or  floods  in  the 
Btreams  or  riven  which  are  the  iionrce  of  supply  of  tb«  oargoes:  Paterson  r, 
Dakin.  81  Fed.  Rep.  6tL>4  SvrtMn  r.  £ey*«r,  48  Ped.  Hep.  117.  Bat  the 
drought  exception  doee  not  agipty  t»  yrevtwue  droughts  in  the  streams  down 
which  the  eai^ie  flo:iteil»  nuJung  a^oaroitf  in  iba  mifktit  wmI  ^rev«aUiif 
the  jsecttring  of  « iB<vge:  7%^  /«k^,  i9  Fed.  6^  7<fi»  The  wedgiag  in  of 
lightezip  aAd  ihe  aonaeftttent  .delay  in  disubargipg  a  v«sae]p  urn  results  of 
*'  froet,"  within  the  eieaui^g  ol  «n  «xoeptiA«  m  •  pbaiter^iMK^t  ^(UAoto  v. 
it  CSou-^  (/ini«  One.  23  Fed.  £§«».  6Sa  A  «knM  i»  *  dbarier-parfey  that 
"dttfi^g  ebtftriacUoo  of  Ihe  jeayigAfcioii  U/iom  the  iiiy'*dayeAre  not  to  be 
eouuted*"  Applies  io  ^uoh  x^vtrMJtion  «s  prev«ntM  theXoadiog  <of  the  ressel 
as  well  as  to  nnoh  m  |veveAte  hw  Utm  (ffwag  to  «ea:  iM^  v*  JTt^n,  1 
Cmnch  a  a  293. 

liMii  w^9.  UBMiUUMaB.--^  The  dii|»i«wnOTbMbmBdMiiral^«ft  lien  for  d^ 
murrage  npou  the  cargo,  which  may  be  euforoed,  even  though  demurrage  it 
not  expressly  stipulated  for  in  Hhe  ^tll<ef  lading  or  oharter-party.  And  thie 
lien  may  be  enforced  by  proeeediags  u  rtm:  TM  B;^ieti*9  Cargo^  2  Low. 
03;  ffaiogoodr.  One  Thoumnd  Three  Hundred  and  Ten  Tom  qfCoal,  21  Fed. 
Rep.  681.  Bu  t  when  no  noltatam  tit  any  iteun  or  iien  k>r  dcwnrrege  is  made  at 
the  time  of  the  delivery  of  the  cargo,  nor  before  the  oommeuoemeut  of  the 
yiit  t»  reoerer  4enauTage,  no  AOtien  in  reat'Oan  be  maiutasiiedi  JBiqr  t.  A 
Cargo  </  Iron  Fipet,  40  Fed.  S^ep,  005;  Tie  OrnHo,  U  iBWd.  Rep.  0001 

HvxmuuxMOU^.  -— Democrage  may  be  eepoveped  for  the  detention  of  n 
yacht  by  a  wrougful  act,  at  the  market  rate  of  such  omft^  although  she  wae 
never  let  for  hire,  and  no  anbetitute  was  employed  by  lier  owner  daring  the 
time  of  Budh  detention.  The  amount  of  such  demurrage  may  be  determined 
by  the  teedinoay  of  thee*  engaged  in  ehartering  yachte:  Th4  LagoadfL,  44 
Fed.  Rojp.  4)07.  Where  neither  the  chartep-pflffty  nor  the  bill  of  lading  oen- 
taius  any  exoeption  ci  atdke^  the  freighter  wdl  be  held  liable  for  demurrage 
cauaetl  by  a  strike,  although,  by  the  custom  of  the  port,  the  ship-owner  and 
the  cous'.guee  Jointly  unloaded  the  vessel,  and  the  men  of  both  went  on 
etrike:  BudgeU  (v.  fiimuMgUm,  L.  R.  1  Q.  B.  (1891).  If  n  charterer  of  a 
veeeel  bee  no  agent  jat  <ldie  port  of  doeliuatian  to  whoai  the  maeter  ean  give 
notice  on  his  ecrival,  the  chartever  wiU  be  liable  for  demmxage  from  the  time 
of  her  Actual  readineee  to  discharge  the  enrgo:  HoUma  v.  De  Belaunaaran,  20 
Fed.  Rep.  780.  If  a  vessel,  being  unable  to  oomplete  her  lading  in  port  ow- 
ing ^  lack  of  water,  goes  ontside  to  oomplete  her  cargo,  and  the  charterer 
refuses  to  load  her  there^  he  will  be  liable  for  demurrage:  B^anoni  r.  TV^n,  S 
Blatcbf.  5.30.  Where  a  charterer  stipulates  in  the  bill  of  lading  for  a  certain 
depth  of  water  at  a  berth,  the  ownei  is  entitled  to  demurrage  for  the  delay 
reaultiug  from  a  Uok  of  that  depth  of  water:  SuUan  r,  Homatonk  Ky  dk^ 
tf  Fed.  B«p.  4S07«  Tfao  arraat  and  detention  of  a  ▼osael  by  l^gal  prooese  in  a 
eoit  in  rtm^  which,  although  nnfonnded,  ie  not  maia  fidee^  does  not  entitle 
the  owner  to  demurrage:  Portland  Shipping  Co,  v.  The  Alex.  Oibwn,  44  Fed. 
Uep.  871.  A  daim  for  demarrage  against  a  cargo  will  be  allowed  for  delay 
oansed  by  the  issnanoe  of  attachments  against  it:  The  MalUi,  84  Fed.  Rep. 
144.  A  delay  eanaed  by  the  failure  of  the  charterer  of  a  vessel  and  her 
master  to  agree  in  the  eelootion  of  a  atevodore^  where  the  eontraot  calla  for 
the  employment  of  a  stevedore  satiifaeiofj  to  both,  does  not  giro  a  right  to 
claim  demnrragei  P^iksml  8hipphi§  flk  ▼•  i%t  AUa.  Meoii^  44  Fid.  Be^ 
871. 

Alb  lb  Bn.  Tok  ZXX--41 
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Southard  v.  Curlby. 

PS4  Niw  TOBK.  148.] 
BirORMATIOV  OV  GOHTRACT,  DSORBK  Of  PfiOOF  NbCESSARX  Of  ACHOV  lOl. 

— In  an  aetion  to  reform  a  written  contract  on  the  ground  that,  owing 
to  a  mistake,  it  fails  to  express  the  agreement  which  the  partiea  to  it 
actually  made,  it  is  incumbent  upon  the  party  alleging  the  mistake  to 
dearly  establish  it  by  satisfactory  proofa,  but  he  is  not  bound  to  estab- 
lish the  mistake  beyond  a  reasonable  doubt.  It  is  not^  therefore,  error, 
in  an  action  upon  a  contract,  in  which  the  answer  sets  up  a  mistake^  and 
asks  for  a  reformation  thereof,  for  the  court  to  refuse  to  charge  the  jury 
'*that  the  burden  of  proof  is  <m  the  defendant  to  satisfy  the  jury,  be- 
yond a  reasonable  doubt,  that  there  was  a  mutual  mistaks  ia  this  oass.* 

Horace  Seeor^  Jr.^  for  the  appellant 
Charles  N.  Morgan^  for  respondent  Curley. 
Kohn  and  Ruek^  for  respondent  Brosnan. 

Parker,  J.  This  action  was  instituted  for  the  pnrpose  of 
recovering  the  damages  which  the  plaintiff  claims  to  have 
sustained  by  reason  of  a  breach,  by  the  defendants,  of  the  fol- 
lowing agreement: — 

''September  10, 1889. 

''I,  0.  H.  Southard,  of  Baldwins,  Queens  Oounty,  New 
York,  agree  to  sell  to  John  J.  Curley  and  J.  M.  Brosnan,  of 
Rockaway  Beach,  Long  Island,  said  county  and  state,  all 
[here  follows  a  description  of  the  property  in  question],  for 
the  sum  of  thirty-one  thousand  dollars,  to  be  paid  at  thirty 
or  sixty  days  from  date  of  this  agreement;  and  I  hereby  ao 
knowledge  the  receipt  of  check  of  one  hundred  dollars  from 
John  J.  Curley  and  J.  M.  Brosnan,  both  of  Rockaway  Beach, 
New  York.  C.  IL  Southard. 

^  Signed  and  delivered  in  the  presence  of — 
''J.  M.  Brosnan  and 
"John  Curley/' 

The  property  described  in  the  agreement  was  a  porti<m  of 
the  Mammoth  Hotel,  at  Rockaway  Beach. 

The  answer  averred  the  purchase  of  the  building,  by  the 
plaintiff,  of  the  owners  of  the  land  on  which  the  building  was 
located;  the  securing  of  an  option  by  the  defendants  to  pur- 
chase the  premises  from  the  owners  within  a  given  period; 
their  desire  to  secure  an  option  for  the  purchase  of  so  much  of 
the  hotel  buildings  as  remained  standing;  and  that  the  agree* 
ment  which  they  in  fact  made  with  the  plaintiff  was  lo  pay 
him  one  hundred  dollars  for  an  option  to  purchase  the  build* 
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ing  within  thirty  or  sixty  days  for  the  sum  of  thirty-one  thou- 
sand dollars,  but  the  defendant  Brosnan,  }n  the  haste  of 
drafting  the  memorandum  of  agreement,  omitted  to  insert 
that  the  sale  was  optional  with  the  defendants. 

The  answer  demanded,  among  other  relief,  that  the  writing 
be  so  reformed  as  to  express  the  true  meaning  of  the  parties. 

No  exceptions  were  taken  to  the  admission  of  testimony. 

But  an  exception  was  taken  to  the  refusal  of  the  court  to 
direct  a  verdict  in  favor  of  the  plaintiff,  at  the  close  of  the 
case,  and  the  appellant  urges  that  an  error  Is  thus  presented* 

We  do  not  so  regard  it.  The  issue  presented  by  the  plead- 
ings permitted  the  introduction  of  testimony  tending  to  show 
that  the  writing  relied  on  by  the  plaintiff  did  not  state  the 
agreement  which  the  parties  made. 

On  the  trial,  evidence  tending  to  establish  the  allegations  of 
the  answer  in  such  respect  was,  without  objection,  introduced, 
and  without  stopping  to  recite  it,  it  is  sufficient  to  say  that  it 
would  support  a  decree  so  reforming  the  writing  as  to  provide 
that  the  one  hundred  dollars  was  paid  for  the  right  to  pur- 
chase the  property  described  within  the  period  provided,  and 
for  the  sum  named. 

The  denial  of  plaintiff's  motion  to  direct  a  verdict,  there- 
fore, was  not  error. 

No  exception  was  taken  to  the  charge  of  the  courts  but  the 
plaintiff  requested  the  court  to  charge  *Hhat  the  burden  of 
proof  is  on  the  defendants  to  satisfy  the  jury,  beyond  a  rea- 
sonable doubt,  that  there  was  a  mutual  mistake  in  the  case," 
and  the  exception  taken  to  the  refusal  of  the  court  to  charge 
as  requested  is  now  assigned  for  error. 

It  is  a  rale  of  the  criminal  law  that  the  guilt  of  the  accused 
must  be  fully  proved;  that  neither  a  preponderance  of  evi- 
dence nor  any  weight  of  preponderant  evidence  is  sufficient 
for  the  purpose,  unless  it  generate  full  belief  of  the  fact,  to  the 
exclusion  of  all  reasonable  doubt. 

A  degree  of  conviction,  it  is  said,  which  ought  only  to  be 
produced  when  the  facts  proved  coincide  with  and  are  legally 
sufficient  to  establish  the  truth  of  the  hypothesis  assumed, 
namely,  the  guilt  of  the  party  accused,  and  are  inconsistent 
with  any  other  hypothesis. 

But  a  distinction  has  always  been  recognised  and  main- 
tained between  criminal  and  civil  cases  in  respect  to  the  de- 
gree or  quantity  of  evidence  necessary  to  support  a  judgment; 
in  the  latter  class  of  actions  the  law  being  satisfied  with  a 
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finding  in  accordance  with  the  preponderance  of  or  w^ht  of 
preponderating  evidence. 

The  difference'in  the  form  of  oath  adminiatered  to  jurors  in 
civil  cases  and  criminal  actions  is  in  accordance  with  thia 
fundamental  distinction. 

But  it  ia  urged  that  in  an  action  brought  to  reform  a  writ* 
ten  contract^  on  the  ground  that,  owing  to  a  mistake,  it  fails 
to  express  the  agreement  which  the  parties  to  it  actually 
made,  the  courts  have  at  last  adopted  the  rule  of  criminal  ac- 
tions, that  the  evidence  must  be  such  as  to  establish  the  mia- 
take  beyond  a  reasonable  doubt  That  such  was  not  always 
the  rule  is  conceded,  but  it  ia  claimed  that  the  later  adjudica- 
tions have  settled  the  rule  in  accordance  with  the  appellabCa 
contention. 

In  Story's  Eq.  Jur^  sec.  157,  the  doctrine  is  stated  as  fol- 
lows: **  Relief  will  be  granted  in  cases  of  written  instrumenta 
only  when  there  is  a  plain  mistake,  clearly  made  out  by  satis- 
factory  proofs.  It  is  true  that  this,  in  one  senae,  leaves  the 
rule  somewhat  loose,  as  every  court  is  still  left  free  to  say 
what  is  a  plain  mistake,  and  what  are  proper  and  satisfactory 
proofs.  But  this  is  an  infirmity  incident  to  the  very  admin* 
istration  of  justice;  for  in  many  cases  judges  will  differ  as  to 
the  result  and  weight  of  evidence,  and  consequently  they  may 
make  different  decisions  upon  the  same  evidence.  But  the 
qualification  is  most  material,  since  it  cannot  fail  to  operate 
as  a  weighty  caution  upon  the  minds  of  all  judges,  and  it  for* 
bids  relief  whenever  the  evidence  is  loose,  equivocal,  or  contra- 
dictory, or  it  is  in  its  texture  open  to  doubt  or  to  opposing 
presumptions." 

The  rule  declared  by  Story  was  in  accordance  with  the 
adjudications  at  the  time  of  his  writing,  and  in  accordanoe, 
doubtless,  with  the  general  understanding  of  the  profession  at 
the  present  time. 

Judge  Redfield,  in  his  revision,  has  added  to  section  157 
(Story's  £q.  Jur.,  11th  ed.),  the  following:  ^'The  proof  must 
be  such  as  will  strike  all  minds  alike  as  being  unquestionable 
and  free  from  reasonable  doubt.  The  distinction  here  at- 
tempted to  be  defined,  in  regard  to  the  measure  of  proof^  is 
much  the  same  which  exists  between  civil  and  criminal  cases.'* 

Mr.  Pomeroy,  in  his  work  on  equity  jurisprudence  (voL  2, 
aec.  859),  reaches  the  same  conclusion.  He  says:  **The  au- 
thorities all  require  that  the  parol  evidence  of  the  mistake 
•nd  of  the  alleged  modification  must  be  moat  dear  and  oon* 
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vincing, — in  the  language  of  some  judges,  the  strongest  pos- 
sible, — or  else  the  luistake  must  be  admitted  by  the  opposite 
party;  the  resulting  proof  must  be  established  beyond  a  rea- 
sonable doubt.** 

We  have  examined  all  of  the  authorities  cited  by  Judge 
RedfielJ  and  Mr.  Pomeroy  in  support  of  the  rule  which  they 
have  attempted  to  deduce  from  them,  as  well  as  those  cited 
by  the  appellant. 

It  would  hardly  be  proper,  in  this  connection,  to  attempt  a 
review  of  them  all,  but  we  have  selected  from  different  jurin- 
dictions  a  number  of  cases  which  are  fairly  representative,  as 
to  the  expressions  made  use  of  by  the  courts  touching  the 
degree  or  quantity  of  proof  essential  to  support  a  decree  re- 
forming a  written  instrument  on  the  ground  of  mistake. 

It  should  be  observed,  in  passing,  however,  that  in  none  of 
the  cases  was  the  court  called  upon  to  determine  whether  the 
trial  court  observed  the  proper  rule  in  passing  on  the  evi* 
dence,  or  whether,  as  here,  it  had  correctly  or  not  instructed 
the  jury  in  that  regard.  What  rule  should  guide  the  trial 
court  was  not,  therefore,  necessarily  discussed  by  counsel;  and* 
we  have  failed  to  find  any  evidence  of  a  discussion  by  any  of 
them  of  the  question  whether  the  rule  in  criminal  actions 
touching  the  degree  and  quantity  of  proof  necessary  to  sup- 
port a  judgment  of  conviction  is  applicable  to  cases  of  this 
character. 

It  should  also  be  remarked  that  the  expressions  in  the  sev* 
eral  opinions  relied  on  as  establishing  the  rule  contended  for 
were  generally,  if  not  universally,  made  in  connection  with 
such  a  discnssion  of  the  evidence  as  induced  an  aflBrmanoe  or 
reversal  of  the  judgments  under  review. 

Lord  Hardwicke,  in  Henikle  ▼.  Royal  Exchange  Aunt.  Co^ 
1  Yes.  8r.  817,  said:  ^ There  ought  to  be  the  strongest  proof 
possible." 

In  United  States  ▼•  Munroe^  6  Mason,  672,  the  court  said: 
**The  evidence  must  be  clear,  unequivocal,  and  decisive,  not 
evidence  which  hangs  equal  or  nearly  ejailihrio*^ 

In  Andrews  v.  Essex  Fire  etc.  Ins.  Co.^  8  Mason,  6,  by  Story, 
J.:  **But  a  court  of  equity  ought  to  be  extremely  cautious  ia 
the  exercise  of  such  an  authority,  seeing  that  it  trenches  upon 
one  of  the  most  salutary  rules  of  evidence,  that  parol  evi» 
dence  ought  not  to  be  admitted  to  vary  a  written  instrument. 
It  ought,  therefore,  in  all  cases,  to  withhold  its  aid  where  the 
mistake  is  not  made  out  by  the  clearest  evidence  according  to 
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the  understanding  of  both  parties,  and  apon  testimony  en- 
tirely exact  and  satisfactory.'' 

In  GiUespie  y.  Moan,  2  Johns.  Ch.  585,  7  Am.  Dec.  559, 
Chancellor  Kent  remarks:  **  Does  it  satisfy  the  mind  of  the 
court?" 

Fry  on  Specific  Performance,  2d  Am.  ed.:  "  The  proof  must 
be  clear,  irrefragable,  and  the  strongest  possible." 

Bold  y.  Hutchinson,  5  De  Gex,  M.  &  Q.  558:  "  If  it  is  per- 
fectly palpable  that  there  has  been  a  mi8take,^he  court  will 
correct  it.  The  question  before  me  is,  whether  I  am  saUsfied 
that  a  settlement  has  been  made  in  error." 

CoaU  y.  Merryman,  85  Md.  882:  '*  The  evidence  must  be 
such  as  to  satisfy  the  mind  of  the  court." 

Lyman  v.  Little,  16  Vt  676:  **  Equity  will  not  correct  a  mis- 
take in  a  written  instrument,  except  on  clear  and  undoubted 
testimony." 

Miner  y.  Heesj  Ail  111.  170:  *<  It  must  leave  little,  if  any, 
doubt." 

Stochbridge  Iron  Co.  y.  Hudson  Iron  Co.,  102  Mass.  45:  ^  The 
•  proof  that  both  parties  intended  to  have  the  precise,  agree- 
ment set  forth  inserted  in  the  deed,  and  omitted  to  do  so  by 
mistake,  must  be  made  beyond  a  reasonable  doubt."  In  lay- 
ing down  this  rule,  the  court  did  not  refer  to  other  adjudica- 
tions. 

Sawyer  y.  Hovey,  8  Allen,  831;  81  Am.  Deo.  669:  '*  The 
mistake  must  be  made  out,  according  to  the  understanding  of 
both  parties,  by  proof  that  is  entirely  exact  and  satisfactory." 

Whits  y.  Williams,  48  Barb.  222:  ''The^  relief  will  not  be 
granted,  except  when  the  mistake  is  very  plain,  and  operates 
contrary  to  the  intention  of  the  parties." 

Tufts  y.  Lamed,  27  Iowa,  830:  "*  The  evidence  of  mistake 
must  be  such  as  will  strike  all  minds  alike  as  being  unques- 
tionable and  free  from  reasonable  doubt" 

Nevius  V.  Dunlap,  88  N.  Y.  676:  "  To  entitle  a  party  to  the 
decree  of  a  court  of  equity  reforming  a  written  instrument, 
he  must  show,  first,  a  plain  mistake,  dearly  mad  a  out  by  sat- 
isfactory proofs." 

Mead  y.  Westchester  F.  Ins.  Co.,  64  N.  Y.  468:  ^The  proof 
rupon  this  point  should  be  so  dear  and  convincing  as  to  leavo 
no  room  for  doubt" 

.  Ford  y.  Joyce,  78  N.  Y.  618:  *'  The  mistake  should  be  proved 
as  much  to  the  satisfaction  of  the  court  as  if  admitted." 

KewUm  y.  HoUey,  6  Wis.  (•502)  664-578:  ""The  mistake 
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must  be  made  out  in  a  most  clear  and  decisive  manner,  and 
to  the  entire  satisfaction  of  the  court." 

Linn  v.  Barkey,  7  Ind.  69:  The  mistake  "must  be  estab- 
lished beyond  a  reasonable  controversy." 

Hill  V.  Hill,  10  Week.  Dig.  239:  ''The  proof  of  the  mistake 
should  be  clear  and  positive;  it  should  not  leave  a  reasonable 
doubt." 

Boardman  v.  Davidson,  7  Abb.  Pr.,  N.  8.,  439:  The  mistake 
''must  be  shown  by  clear  and  entirely  satisfactory  proof,  and 
the  relief  will  not  be  granted  when  the  evidence  is  loose, 
equivocal,  or  contradictory,  or  is  in  its  texture  open  to  doubt 
or  to  opposing  presumption," 

In  Devereux  v.  Sun  Fire  Office,  51  Hun,  147:  The  evidence 
of  mistake  *'  should  be  clear  and  convincing,  and  such  as  to 
leave  no  reasonable  doubt  as  to  the  existence  of  the  mistake 
alleged." 

Little  V.  WebsUr^  1  N.  Y.  Supp.  815:  "  The  evidence  should 
be  strong  and  conclusive,  and  in  some  cases  it  has  been  held 
should  be  beyond  all  reasonable  doubt.  But  perhaps  this  ex- 
pression is  too  strong.  There  must  be  at  least  very  conclu- 
sive (evidence  that  by  n)istake  the  contract  does  not  represent 
the  intention  of  the  parties." 

Simmons  Creek  Coal  Co.  v.  Doran,  142  U.  S. 417-435:  "But, 
to  justify  such  reformation,  the  evidence  must  be  suflSciently 
cogent  to  thoroughly  satisfy  the  mind  of  the  court." 

The  quotations  made  indicate  a  universal  agreement  that  a 
contract  shall  not  be  reformed  on  loose,  contradictory,  and 
unsatisfactory  evidence;  a  settled  determination  that  when  a 
mistake  is  alleged,  it  must  be  clearly  established  by  satisfac- 
tory proofs,  or  ihe  contract  will  stand  as  made.  But  in  giv- 
ing expression  to  the  necessity  of  observing  such  caution,  some 
jud<;es  have  employed  conservative  language,  others  extreme, 
— a  difiference  doubtless  due  to  the  fact  that  the  question  before 
the  court  for  discussion  in  tlie  different  cases  was,  not  what  is 
the  abstract  rule  as  to  the  degree  or  quality  of  the  evidence 
required,  but  rather,  whether  the  particular  evidence  under 
consideration  justifies  a  reformation.  While,in  a  fewinstances, 
apparently  unconsidered  expressions  may  be  found  to  the  effect 
that  the  mistake  must  be  established  beyond  a  reasonable 
doubt,  so  may  a  variety  of  other  expressions,  differing  in  form, 
but  equally  well  supported,  be  found,  such  as:  *^  It  must  be 
proved  as  much  to  the  satisfaction  of  the  court  as  if  admitted"; 
*^  the  proof  must  be  clear,  irrefragable,  and  the  strongest  pos* 
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(rible  ^i  or  ^  there  must  be  a  plain  mistalce,  estabHsbed  by 
Batisfactory  proofs/' — a  sittratroii  which  suggests  that  we  heed 
the  cantion  of  Folger,  J.,  in  Taylor  v.  Mayar  ete,^  82  N.  Y.  17: 
*'  It  is  not  always  well  to  take  pnrtfcniar  phrases  and  sentences 
from  an  opinion,  and  read  them  as  giving  the  core  of  the  judg- 
ment.'* The  same  thought  was  expressed  in  Hastings  Nat, 
Bank  v.  Hibbardj  48  Mich.  457:  "  It  must  always  be  remem- 
bered that  general  language  in  legal  discussions  is  to  be  con- 
strued with  its  surroundings,  and  cannot  be  dealt  with  in  the 
abstract." 

Chief  Justice  Marshall,  in  Cohens  v.  Virginia^  6  Wheat 
264,  not  only  called  attention  to  the  care  which  should  be 
observed  in  asserting  that  general  expressions  used  in  an 
opinion  must  be  accepted  as  law,  but  most  admirably  stated 
the  reason  for  it.  He  said;  ^  It  is  a  maxim  not  to  be  disre- 
garded, that  general  expressions  in  every  opinion  are  to  be 
taken  in  connection  with  the  case  in  which  these  expressions 
are  used.  If  they  go  beyond  the  case,  they  may  be  respected, 
but  ought  not  to  control  the  judgment  in  a  subsequent  suit, 
when  the  very  point  is  presented  for  decision.  The  reason  of 
this  maxim  is  obvious.  The  question  actually  before  the 
court  is  investigated  with  care,  and  considered  in  its  full  ex- 
tent. Other  principles  which  may  serve  to  illustrate  it  are 
considered  in  their  relation  to  the  case  decided,  but  their 
possible  bearing  on  all  other  cases  is  seldom  completely 
investigated." 

Bearing  in  mind  these  admonitions  as  we  examine  the 
opinions  alluded  to,  we  reach  the  conclusion  that  they  do  not 
require  us  to  declare  that  this  strong  rule  of  criminal  proce- 
dure has  become  a  part  of  the. practice  in  civil  actions.  Cer- 
tainly this  need  not  be  done,  in  view  of  the  many  authorities 
which,  both  before  and  since  Judge  Story  penned  the  rule  that 
^  relief  will  be  granted  in  cases  of  written  instruments  only 
when  there  is  a  plain  mistake  clearly  made  out  by  satisfac- 
tory proofs,"  have  asserted  the  same  doctrine  in  terms  or  in 
substance. 

We  think  the  refusal  to  charge  as  requested  was  not  error. 

The  judgment  should  be  afl&rmed. 

Mtbtakis,  Evtdbnoe  to  Prove.  —  In  addition  to  the  easn  dted  by  tii* 
•oort,  the  folio  wing  may  be  giren:  To  show  mistake  in  •  bond,  the  evidenoe 
mmt  be  fnU  and  satiafaotory :  Smith  v.  Alkm,  I  N.  J.  Eq.  4S;  81  Am.  Dea  SH 
Evideuce  to  justify  relief  on  the  ground  af  mietake  most  be  elear. 
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laly  an4  dedsivB  m  to  titv  ttiiftah«:  AUet^r,  iflder,  76  0«.  074;  2  Am.  St 
B«(k  66.  To  ra/om  »  wriltea  iD8tramea:b  <m  the  ground  of  muteke^  tlM 
mistake  must  b«  estabLLihed  in  m  clear  and  eonviacing  manner,  and  to  tlM 
entire  satisfaction  of  the  conrt;  bat  relief  will  not  be  denied  beoaose  the  tas* 
timony  is  conflicting:  ffutdiinaon  ▼.  Amsworth,  73  OaL  452;  2  Am.  St  Rep. 
KI3.  To  eitnbileh  misCabe,  the*  pnrty  ftll«giag  it  mttst  prove  it  clearly  and 
satisfaetovtly,  aad  perfaagw  bejiooid  a^  reaeeoahle  donbt^  and  to  chargo  tbair 
to  establish  mistake,  the  evidanoa  in  its  faror  mast  be  more  weighty,  oo»> 
▼iucing,  or  satisfactory  than  the  evidenoe  of  the  other  pftrty,  is  not  error,  aa 
a  mere  prepomlerauce  of  evidence  is  not  sufficient;  Parker  ▼.  Hull,  71  Wis. 
369^  6  Auk  St.  Kep.  224.  The  mistake  mast  be  made  to  appear  ''clearly 
■nd  satitfiactorily,  by  clear,  fall,  and  doAnite  testimoayt  to  the  satief action 
ol  the  jury  **:  Claj^ink  r.  OoodcJdld.  135  Pa.  St  421.  The  mistake  OMst  bo 
"  established  by  clear,  precise,  and  indubitable  evidence  ":  JetikUu  ▼.  Dams^ 
141  Pa.  St  266.  The  proof  of  a  mistake  ought  to  be  "  clear  and  satisfactory": 
Powell  r,  HMer,  16  Or.  412.  The  evidence  should  t>e  *^  clear  and  strong, 
satisfactory  and  conelosire  ":  LbueoU  v,  LiwieoU,  SS  Me.  884.  The  proof  of 
mistake  ahonld  be  "dear  and ooovineing'*:  Oilei  ▼.  Hvmlkr^  lOft  M.  a  104. 
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[184NlwTOBK,in.] 

Failurb  Of  PRoor  Dai  to  Act  of  Court  not  Ayailablb  on  Affbal  whsn. 
—  When  a  defendant,  while  giving  evidence  to  show  that  he  performed 
the  acts  complaiued  of  under  the  authority  of  the  United  States  gov- 
ernment, is  interrnpted  by  the  trial  court  with  the  statement  that  fur- 
ther proof  is  unnecessary,  and  thereupon  desists  from  presenting  further 
evidence  on  that  point,  the  question  as  to  sooh  authority  eannot  bo 
raised  by  the  plaintiff  on  appeal. 

PowBR  to  Ikprovb  Naviqablr  Watbbs  Vbstbd  in  Unitbd  Statbs.  — 
The  power  to  improve  rivers  and  arms  of  the  sea,  forming  the  highways 
of  commerce,  is  vested  in  the  govdrument  of  the  United  States,  and  if 
Congress  provides  for  tlie  exercise  of  snob  power  in  a  manner  oompletoi 
acoording  to  that  government's  judicial  test»  it  must  be  fegarded  as 
equally  complete  in  every  state  in  which  such  power  is  exercised. 

OONT&ACrOR  DOING    PlTBLIO  WoRK   UNDBR  AtTrHORITr  OF    UnITBD  StATBB 

NOT  LiABLK  FOR  Injubt  TO  Indiyidual  whbn.  —  Where  a  oontractor 
does  pabtio  work  in  a  proper  and  careful  manner,  under  a  contract  with 
the  government  of  the  United  States,  which  that  government  has  au- 
thority to  make,  he  is  not  liable  for  any  injury,  direct  or  oonseqaential, 
to  private  property  that  may  result  therefrom.  Where,  therefore,  a 
contractor,  while  blasting  rocks  in  a  navigable  river,  for  the  purpose  of 
removing  obstructions  to  navigation,  under  a  contract  with  the  IJnited 
States  government,  iajoree  a  house,  distant  thrse  thousand  feet  from  the 
place  of  the  ezplojion,  the  injury  not  being  caused  by  easting  any  ma- 
terials upon  the  premises,  but  simply  by  the  vibrations  of  the  earth  or 
by  tlie  pulsations  of  the  air,  he  is  not  liable  for  the  injury  in  an  actios 
brought  ag^aj.ist  him  by  the  owner  of  the  house,  without  proof  of  negli* 
genoe;  ami  a  shares  to  the  jury  that  if  the  exploeioRe  injured  the  hoase, 
he  is  liable,  without  regard  to  the  question  of  negligence,  is  error. 
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Action  to  recover  damafi^es  caused  to  the  plaintiff's  house 
•by  blasting  done  by  the  defendant  in  the  waters  of  Hell  Oate. 
The  defendant  pleaded  that  the  blasting  was  done  under  the 
authority  of  the  United  States,  and  under  the  direction  of  the 
x)Qicer  of  the  engineer  corps  of  the  United  States  army  in 
charge  of  the  work;  that  the  operations  were  a  public  neces- 
sity and  requirement,  and  were  duly  performed  in  a  lawful 
and  careful  manner,  and  without  any  default,  negligence,  or 
carelessness  on  its  part.  The  blasting  was  done  under  a  con- 
tract between  Lieutenant-Colonel  Walter  McParland,  corps  of 
engineers.  United  States  army,  for  and  in  behalf  of  the  United 
States  of  America,  and  the  defendant,  approved  by  H.  Droam, 
brigadier-general,  chief  of  engineers.  The  subject  of  the  con- 
tract was  the  removal  of  fifty  thousand  tons  of  broken  rock 
from  Hell  Gate,  subject  to  inspection  by  an  inspector  ap- 
pointed on  the  part  of  the  government.  The  specifications 
provided  that  the  contractor  should  do  such  surface  blasting 
as  might  be  necessary,  at  his  own  expense.  Other  Ikcts  are 
etated  in  the  opinion. 

N,  C,  Moakf  for  the  appellant 

Edward  C.  Perkins,  for  the  respondent 

Landon,  J.  The  plaintiff  contends  that  the  defendant  did 
:not  prove  that  it  was  authorized  by  the  United  States  to  blast 
the  rocks  in  Hell  Gate. 

The  defendant  had  read  in  evidence,  without  objection,  the 
contract  under  which  it  prosecuted  the  work  of  removing 
-fifty  thousand  tons  of  broken  rock  from  Hell  Gate.  This  con- 
tract was  made  by  Lieutenant-Colonel  Walter  McFarland, 
•corps  of  engineers,  United  States  army,  as  party  of  the  first 
part,  and  recited  that  he  made  it  ^'  for  and  in  behalf  of  the 
United  States  of  America,  ....  subject  to  the  approval  of 
the  chief  of  engineers,  United  States  army,"  and  was  approved 
by  that  officer.  The  plaintiff  also  read  a  stipulation  of  the 
-defendant's  attorney  that  plaintiff  might  read  in  evidence  the 
whole  or  part  of  the  records  of  the  war  department  concerning 
the  contract  by  the  defendant  to  do  the  work  in  the  Hell  Gate 
Improvement,  and  the  work  done  by  the  defendant  under  the 
contract.  The  plaintiff  did  prove  by  Lieutenant  Derby,  an 
x>f!icer  in  the  United  States  government  employ,  that  he  was 
superintendent  of  the  i ni provement  and  as  such  kept  a  record 
^f  the  progress  of  the  work.     Plaintiff  read  from  this  record^ 
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under  the  stipulation,  matters  relating  to  the  explosions. 
Pluiiitiff  also  read  in  evidence  a  letter  of  Lieutenant  Derby  to 
the  defendant  respecting  the  explosions.  The  plaintiff  thus 
attempted  to  convict  the  defendant  of  improperly  conducting 
the  explosions,  by-  the  records  of  the  war  department  The 
effort  does  not  appear  to  have  been  successfuL  While  the 
defendant  had  possession  of  the  case,  its  counsel  was  proceed- 
ing to  give  further  evidence  of  the  fact  that  its  contract  was 
with  the  United  States,  when  the  trial  court  interrupted  him, 
and  a  colloquy  ensued  between  the  court  and  defendant's 
counsel,  in  which  the  court  said:  ''There  is  nobody  who  says 

it  [the  contract]  was  not  authorized These  plaintiffs 

cannot  question  your  right  to  be  there,  because  you  proved 

the  contract  which  took  you  there Colonel  McFarland 

was  in  the  habit  of  making  contracts  for  the  government.  I 
presume  the  government  recognized  the  contracts  and  paid 
nnder  them."  Defendant's  counsel  thereupon  desisted  from 
presenting  further  evidence  respecting  the  proper  authoriza- 
tion by  the  United  States.  There  is  no  suggestion  in  the  rec- 
ord that  the  plaintiff  did  not  acquiesce  in  the  views  presented 
by  the  court.  The  court,  in  charging  the  jury,  after  stating 
that  large  masses  of  broken  rock  were  left  in  the  bottom  of 
East  River  as  the  result  of  a  great  explosion  conducted  by  the 
United  States  government  in  1885,  and  that  the  rocks  were 
dangerous  to  navigation, added:  ''  The  Atlantic  Dredging  Com- 
pany entered  into  a  contract  with  the  general  government  for 

the  destruction  and  removal  of  these  fragments Under 

that  contract  they  went  upon  the  Bast  River  and  commenced 
the  destruction  of  these  fragments,  which  were  scattered  about 
the  bottom  of  the  river.  The  defendants  were  thus  justified 
in  going  there." 

Upon  these  facts  this  court  cannot  entertain  the  suggestion 
that  the  defendant  must  fail  because  it  did  not  show  that  iu 
removing  these  masses  of  rock  it  was  acting  under  the  au- 
thority of  the  United  States.  Evidence  had  already  been 
given,  tending  to  prove  that  it  acted  under  such  authority. 
The  stipulation  and  evidence  adduced  by  the  plaintiff  implied 
that  the  fact  was  so.  The  defendant  was  giving  further  evi- 
dence to  the  same  end,  and  practically  was  not  allowed  to 
give  any  more;  the  question  was  put  to  rest  by  the  statement 
of  the  court  to  the  effect  that  further  proof  was  unnecessary. 
The  defendant  had  the  right  to  rely  upon  the  direction  given 
by  the  court:  Flora  v.  Carbean,  88  N.  Y.  HI.    True,  the  reo- 
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ord  does  not  present  the  plaintiff's  exceptions.  Why  not  T 
Because  no  exception  taken  bj  the  plaintiff  can  aid  him.  H& 
mnst  defend  his  judgment  against  the  attack  of  the  defendant. 
The  defendant  can  saj,  My  anthority  from  the  United  States- 
was  conceded,  but  I  was  beaten  because  the  court  held  that 
that  could  not  aid  me.  The  plaintiff  is  not  harmed;  for  if  a 
new  trial  should  be  granted,  the  plaintiff  can  contest  the  qnee- 
tion  of  authority.  If  a  new  trial  should  be  refused  because 
the  authority  was  not  sufficiently  shown,  the  defendant  will 
be  beaten  because  denied  a  day  in  court  upon  the  qnestion  of 
authority. 

That  the  defendant's  contract  was  with  the  United  States 
cannot  be  questioned  upon  this  appeal.  But  it  is  said  the 
authority  of  the  United  States  to  make  the  contract  must  be 
shojvn.  We  know  that  Congress  has  exclusive  power  to 
regulate  commerce,  both  foreign  and  interstate,  and  that  the, 
improvement  of  rivers  and  arms  of  the  sea  forming  the  high- 
ways of  such  commerce  is  vested  in  the  United  States:  W%9^ 
consin  v.  Duluth^  96  U.  S.  379*  Various  acts  of  Congress — €ft 
which  we  take  judicial  notice,  since  they  are  the  supreme  law 
of  the  land  —  appropriated  moneys  for  the  improvement  of 
Hell  Gate,  and  authorized  it:  22  U.  S.  Stats.  58, 191;  23  U.  S. 
Stats.  133,  138;  24  U.  S.  Stats.  310,  318.  Other  statutes  bear 
upon  the  subject.  The  United  States  is  a  sovereign  nation^ 
with  full  power  over  the  subject-matter,  and  may  by  statute 
provide  for  the  exercise  of  that  power  in  such  legislative 
mengerness  of  form  as  suits  itself.  If  its  attempted  exercise 
of  power  is  complete  according  to  its  own  judicial  test,  it  is 
complete  under  ours.  The  case  last  cited  is  an  exposition  of' 
the  power  of  the  United  States  under  similar  statutes,  and  we 
repose  upon  its  authority. 

It  must  be  held  that  the  United  States  was  competently  an* 
thorized  to  make  the  contract,  and  in  making  it  kept  within 
its  powers  both  as  to  the  subject-matter  of  the  contract  and 
the  manner  in  which  it  engaged  and  authorized  the  defendant 
to  perform  it. 

The  learned  trial  court  charged  the  jury  that  if  the  explo» 
sions  conducted  by  the  defendant  injured  the  plaintiff's  house, 
the  defendant  was  liable,  irrespective  of  the  question  of  defend- 
ant's negligence;  that  the  question  of  negligence  was  not  in 
the  case;  that  if  the  business  could  not  be  conducted  without 
producing  such  injury,  it  must  cease.  We  think  this  was  er- 
roneous.    It  is  entirely  clear  that  the  defendant  had  all  the* 
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authority  of  the  United  StateB  to  use  all  the  meant  eontem- 
plated  by  the  contract  for  the  removal  of  these  rocks,  provided 
•always  that  he  ust'd  tliein  carefully;  care  being  a  jproper  re* 
gai'  1  both  to  the  edicient  prosecution  of  the  work  and  the 
rights  of  third  persons;  the  absence  of  such  care  being  negli« 
getice. 

The  instruction  of  the  trial  jndge  eliminates  negligence  and 
ussunves  proper  cara  Thus  the  deferidaut  bad  the  authority 
of  the  United  States  to  do  the  work  carefully,  and  did  it  within 
«uch  authority. 

It  being  lawful  for  the  sovereign  to  exercise  its  lawful 
power,  it  must  follow  that  whatever  results  from  its  proper 
•exercise  is  not  unlawful,  and  if  any  injury,  direct  or  conse- 
•quential,  results  to  the  individual,  he  is  remediless,  except  so 
far  as  the  sovereign  gives  him  a  remedy. 

The  government  has  provided  for  such  direct  injuries  as 
amount  to  a  taking  of  private  property  for  public  use,  by  the 
constitutional  provision  that  it  must  not  be  done  without  full 
compensation.  If  the  present  were  such  a  case,  it  would  seem 
that  the  plaintiff 's  remedy  would  be  to  make  the  proper  appli- 
cation to  the  government.  The  defendant,  having  done  no 
fnore  than  it  was  fully  authorized  to  do,  and  which  its  duty  to 
the  government  under  the  contract  required  it  to  do,  would 
be  blameless,  and  the  government  liable  because  of  its  consti- 
tutional obligation. 

But  this  is  not  a  case  of  taking  private  property,  or  of  direct, 
but  is  of  consequential,  injury.  The  plaintiff's  house  was 
three  thousand  feet  distant  from  the  place  of  the  explosiona 
The  injuries  to  it  were  caused  by  the  shaking  of  the  earth  or 
pulsations  of  the  air,  or  both,  resulting  from  the  explosion. 
There  was  no  physical  inyasion  of  the  plaintiff's  premises  by 
casting  stones  or  earth  or  other  substances  upon  them,  as  in 
Hay  V.  Coho€9  Co^  2  N.  Y.  169;  61  Am.  Dec  279;  Tr^main  y. 
<7o^oM  Co.,  2  N.  Y.  163;  61  Am.  Dec.  284;  8L  PeUrY.  Dtnir 
9(m^  58  N.  Y.  416;  17  Am.  Rep.  258;  and  hence  no  going  out- 
aide  of  the  authority  actually  conferred  and  conferrable  as  in 
those  cases.  Nor  was  the  work  here  prosecuted  for  the  benefit 
of  private  ownership  aided  by  the  public  grant  of  the  privilege, 
as  in  Cogswell  y.  New  York  etc.  R.  R.  Co.,  108  N.  Y.  10;  57  Am. 
Rep.  701;  and  hence  the  rules  applicable  to  publie  grants  of 
l»ri  vileges  to  priyate  parties  or  corporations  haye  no  force.  This 
siork  was  done  imderthe  goyernment,  for  the  goyemment,  and 
in  no  sense  to  the  detriment  of  pidblio  rights,  or  to  the  adyantag* 
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of  the  defendant's  private  ownership.  The  principles  assumed 
in  the  case  last  cited  amply  support  the  defendant's  position. 

One  cannot  confine  the  vibration  of  the  earth  or  air  within 
inclosed  limits,  and  hence  it  must  follow  that  if  in  any  given 
case  they  are  rightfully  caused,  their  extension  to  their  ultimate 
and  natural  limits  cannot  be  unlawful,  and  the  consequential 
injury,  if  any,  must  be  remediless. 

The  defendant  had  the  authority  of  the  government^  and 
kept  within  it,  and  therefore  is  not  liable:  RadcliffY.  Mayor 
etc,  4  N.  Y.  195;  53  Am.  Dec.  357;  Bellinger  v.  New  York  Cent. 
R.  R.  Co.,  23  N.  Y.  42;  Marvin  v.  Brewster  Iron  Co.,  56  N.  Y. 
538;  14  Am.  Rep.  322;  Uline  v.  New  York  etc.  R.R.Co.,  101 
N.  Y.  98;  54  Am.  Rep.  661;  Atwater  v.  VUUige  of  Canandaigua^ 
124  N.  Y.  602;  Transportation  Co.  v.  Chicago,  99  U.  8.  635; 
Wood  on  Nuisances,  sec.  752;  quoted  with  approval  in  Seifert 
V.  City  of  Brooklyn,  101  N.  Y.  145;  54  Am.  Rep.  664. 

Criticism  with  respect  to  the  extent  to  which  private  and 
municipal  corporations  have  been  permitted  to  expand  the 
authority  given  them  by  the  gdvernment  to  justify  their  inva- 
sion of  private  rights  {Cogswell  v.  New  York  etc.  R.  J8,  Co.,  103 
N.  Y.  10;  57  Am.  Rep.  701)  may  be  pertinent  when  such  par- 
ties attempt  the  expansion  for  such  purposes,  but  it  can  have 
no  pertinency  to  a  case  where  the  government  itself  seeks,  by 
appropriate  means  plainly  adapted  to  the  end,  to  accomplish 
for  the  public  benefit  any  of  the  objects  confided  to  its  juris- 
diction: McCulloch  v.  Maryland,  4  Wheat.  816-421. 

The  judgment  should  be  reversed,  and  a  new  trial  granted, 
costs  to  abide  the  event. 


LiABn^nr  iob  OovsEqummTtAJ*  Damaom  Oaubbd  bt  thb  Imtbov 
Of  Navioablb  Waters.  ^  Tho  prinoiplo  that  indmdaaU  haTa  no  eanae  ol 
action  for  daniagea  oooaaioned  by  tho  exeroiae  of  tha  powan  of  tha  atata  ta 
improve  navigation,  and  to  do  all  aota  assenttal  thereto,  haa  freqaentijr  1 
recognized  by  the  oonrta.  Thns  riparian  proprietors  cannot  reoovar  i 
for  the  closing,  bridging,  or  obstrnoting  of  a  navigable  river,  whan  dene  by 
the  authority  of  the  state,  though  benefits  and  advantagaa  enjoyed  by  than 
are  thereby  cut  off:  Baileif  ▼.  Philadelphia  etc  M.  B.  Co.,  A  Harr.  (Del.)  389| 
44  Am.  Deo.  593.  Nor  is  the  riparian  owner  entitled  to  damagea  for  a  diTer^ 
siou  of  the  water  by  the  authority  of  the  state  for  the  improvement  of  iiavi- 
pation:  Black  River  Imp.  Co.  ▼.  La  Crosse  Booming  ele.  Co.,  64  Wis.  669;  41 
Am.  Rep.  G6,  citing  numerous  oases  to  the  same  effect.  Nor  ia  a  oorpomtioa 
which  has  erected  a  dam  across  navigable  waters,  under  authority  of  an  not 
of  the  legislature,  liable  to  a  riparian  owner  below  for  damages  ocoaaionad 
by  altering  the  flux  and  reflux  of  the  tide:  Parker  v.  OuOer  MSUam  Gx,  M 
Me.  353;  37  Am.  Dec.  56.  The  powers  of  the  state  are  limited  by  tha  prin- 
ciple that  the  acts  done  for  the  pnrpoaea  of  improving  navigation  muat  no/k 

"Digitized  by  LjOOgle 


June,  1892.]  Heckemann  v.  Younq.  66fr 

be  inoooBistent  with  the  oonstitutional  rights  reoogniied  by  the  Uw  of  emi- 
nent domain.  Bat  thoee  rights  are  not  infringed  where  the  lands  of  indi* 
▼idnal  proprietors  are  washed  away  by  reason  of  the  aots  of  a  oorporation 
empowered  to  improve  the  navigation  of  a  firert  HoiUtkr  t.  Umicm  Oo.,  9- 
Conn.  436;  25  Am.  Dec  86. 


Hbokemann  t;.  Young. 

[184  Niw  York,  170.] 

JUDOSIXNT  A0ATN8T  OnB  OT  SnVBRAL    JoiNT    DEBTORS,  WHBK  SfOV  BaB  TO' 

AonoB  A0AIN8T  THB  Othbim.  — The  common-law  mle  that  a  Judgment 
against  one  of  several  joint  debtors  is  a  bar  to  an  action  against  the 
others  rests  upon  the  idea  of  an  election  by  the  creditor  to  take  snoh  % 
judgment^  in  which  case  the  extinguishment  of  his  cause  of  action  by 
the  recovery  of  the  judgment  is  presumed  to  have  been  intended  by  him; 
but  this  mle  has  no  application  to  a  case  in  which,  without  the  consent 
and  in  spite  of  the  opposition  of  the  creditor,  a  judgment  against  all  the 
joint  debtors  is  vacated  by  the  court  as  to  one  of  them,  who  is  let  in  to 
contest  his  liability.  In  such  a  case,  the  debtor  let  in  to  answer  cannot 
set  up  the  judgment  against  the  other  debtors  as  a  bar,  and  it  is  error 
to  dismiss  the  complaint  on  the  ground  that  the  debt  has  been  merged 
in  the  judgment. 

Action  to  recover  from  the  defendants,  (Jeorge  W.  Adam* 
and  David  B.  Young,  formerly  composing  the  firm  of  Adam» 
and  Young,  the  sum  of  $5,892.28,  with  interest,  for  money  pre- 
viously advanced  for  freight  on  goods.  On  the  20th  of  Jan- 
uary, 1887,  both  defendants,  who  had  appeared  generally  by 
separate  attorneys,  being  in  default,  judgment  by  default  wa» 
rendered  against  both  defendants  for  the  sum  of  $6,166.26. 
On  the  2d  of  May  following,  Young  moved  to  vacate  the  judg- 
ment as  to  himself.  The  motion  was  granted,  against  the 
plaintiff's  objection,  and  twenty  days  were  given  to  Young 
within  which  to  serve  an  amended  answer.  The  answef  filed 
in  pursuance  of  this  leave  set  up  the  judgment  against  Adame 
as  a  bar,  and  alleged  that  the  debt  became  merged  in  that 
judgment.  No  leave  was  given  to  Young  to  set  up  this  new 
matter  by  way  of  supplemental  answer,  nor  did  the  plaintiff 
move  to  strike  it  out  On  the  trial,  the  plaintiff  introduced 
evidence  establishing  the  cause  of  action  alleged  in  the  com- 
plaint, and  rested.  The  court  thereupon  dismissed  the  com- 
plaint, on  the  sole  ground  that  the  debt  which  the  action  wae 
brought  to  recover  had  become  merged  in  the  judgment  then 
standing  against  Adams,  which  judgment  constituted  a  bar 
to  any  further  proceedings  against  Young.  Other  facts  are 
stated  in  the  opinion. 
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QifheH  R.  Sawm,  far  tlie  jqppetbaHfe. 

A.  Edward  Woodruff  foi  tim  ntponAnL 

Parkvr,  J.  Tt  1b  tlie  nfle  df  fhe  oommaii  Iaw,  Teeqpif lefl 
and  enforced  by  the  courts  of  this  state,  except  as  noodified  bj 
section  1278  of  the  Code  xrf  Orril  Fn>cedure,  that  a  judgment 
rendered  against  one  of  several  joint  debtors  in  an  action 
against  him  aloii^  jiiA  bar  io  uu  actioo  ng^inst  the  others: 
Candee  y.  Smith,  93  N.  Y.  849;  Suj^dam  v.  Barber,  18  N.  ¥• 
468;  76  Aia.  Dec  254. 

fiecrtieii  1278  <)f  ike  Cod«  of  Ciyil  PfDoedum  {mvidas  that 
in  eai9»  of  a  Donfeesion  <]f  jadgnient  bj  cm  er  waorm  joint 
debitors,  judgment  may  be  entered  and  enforced  agaiiiBt  tfaem, 
"^  and  it  ia  not  a  bar  to  an  action  against  all  the  joint  debtors 
vpon  the  same  demaad."  That  aeotion  is  oot  in  teona  appli- 
cable to  tha  sitaatiott  befim  xm,  hut  it  ia  joatmotitv  aa  icdi* 
eathig  a  Iegi«1ntive  intent  to  litrnt  in  some  measure  the 
common-law  rule.  This  court  had  before  it,  in  Harheck  ▼. 
Pupin^  123  IS.  Y.  lid,  a  case  which  was  held  to  be  governed 
by  that  section.  It  was  objected'  that  the  aetion  wiaa  not 
within  its  provisions,  because  not  brought  against  *'all  the 
joint  debtors,"  but  against  the  personal  representatives  of  one 
of  the  joint  del)tors;  also,  that  it  was  sot  "  upon  the  sanse  de- 
mand, but  upon  a  demand  reduced  by  payments  made  in  pur* 
suauce  of  a  compromise  with  two  of  the  joint  debtors  after 
confession  of  judgment"  It  was  said  that  ^'  to  adopt  a  con- 
struction so  narrow  and  literal  as  this  would  be  to  practically 
nuLLify  a  remedial  statute,  intended  by  the  legislature  to  abro- 
gate a  harsh  and  technical  rule  of  the  common  law  that  fre- 
quently operated  to  defeat  a  just  claim."  Except  as  modified 
by  the  statutory  provisions  to  which  we  have  referred,  the 
common-law  rule  obtaining  at  the  time  of  its  enactment 
coutinues  in  force.  But  such  enactment  should  be  regarded 
as  a  caution  against  any  extension  of  the  rule  beyond  the  lines 
already  firmly  established  by  authority. 

In  Suydam  v.  Barber,  18  N.  Y.  470,  75  Am.  Dec  264,  the 
court,  in  assigning  a  reason  for  the  rolo  that  a  judgment  against 
one  of  several  joint  debtors  obtained  In  an  action  against  him 
alone  is  a  bar  to  an  action  against  the  others,  said:  ^  It  is 
held  to  be  a  bar  upon  the  ground  that  by  the  recovery  of  the 
judgment  the  promise  or  cause  of  action  aa  to  the  party  sued 
has  been  merged  and  extinguished  in  the  judgment  by  opera- 
tion of  law,  at  the  instance  and  by  the  act  of  tha  creditor.^ 
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Having  but  ana  debt,  although  two  or  more  persons  may  be 
jointly  liable  for  it,  the  ereditor  has  bat  one  cause  of  action, 
whioh  he  is  not  permitted  to  spKt  up  into  as  many  different 
actions  as  there  are  joint  debtors.  Having  but  one  cause  of 
action,  if  he  prosecute  that  to  judgment  against  less  than  the 
whole  number  of  joint  debtors,  he  is  deemed  to  have  intended 
to  waive  his  right  to  proceed  against  the  others.  The  idea  of 
election  by  the  creditor  is  necessarily  iniMrived.  Being  pre- 
sumed to  know  the  law,  the  extinguishment  of  his  cause  of 
action  by  the  recovery  of  a  judgment  against  only  a  part  of 
his  joint  debtors  is  presumed  to  be  iatended  by  him,  beoause 
the  result  of  his  own  act 

Nov,  ibis  plaiatiff  did  not  elect  to  proceed  to  judgment 
against  Adams  alone.  Adams  aud  Young  were  parties  de« 
fendant,  and  a  joint  judgment  was  rendered  Against  tbem. 
And  the  reeiials  in  the  judgment  indicate  that  the  plaintiff 
vas  ai  the  tioie  of  its  eniry  entitled  to  judgment  m^inst 
hoih  defendants.  Subsequently,  It  is  true,  the  judgment  was 
vacated  as  to  the  defendant  Young,  and  he  let  in  to  answer. 
But  this  was  not  on  plaintiff's  motion.  On  the  contrary,  he 
opposed  it.  He  insfaBted  an  the  right  to  retain  bis  judgment 
agaiiMt  both  defendants,  and  the  determination  of  the  court 
to  open  the  judgment  as  to  one  of  the  defendants,  and  let  him 
in  to  contest  liis  liability,  cannot  be  deemed  an  election  by 
tl^  plaintiff  to  extingntah  the  causa  of  aetion  which  Uie  court, 
by  fts  order,  said  the  defaulting  defendant  might  litigate. 

The  record  does  not  contain  the  motion  papers,  and  we  are 
therefore  in  the  dark  as  to  the  ground  upon  which  the  speciid 
term  based  its  decision  vacAticg  the  judgment  as  to  Young, 
and  letting  him  in  to  eonteet  the  cause  of  aetion  alleged  in  the 
complaint.  So  far  as  this  record  discloses,  he  had  no  defense 
at  the  time  when  the  motion  was  made.  Certainly,  the  court 
did  not  intend  that  the  order  granted  sboukl  create  a  defense 
where  none  existed,  nor  caa  soefa  aa  effect  be  givwi  to  it 

The  judgment  should  be  reversed. 

JuPGMKKT  AQAnn  OvM  ow  SsvuuL  JoivT  Dkbtobs  IB  a  W  to  AD  action 
i^inst  the  oftheri:  FerraU  t.  Bradford^  2  Fla.  608;  50  Am.  Dea  293. 
CiMtr^  CoOisu  T.  LemaaUr9,  1  Bail.  348;  21  Am.  Dao.  469.  A  jadgment  mi. 
•atUHad  against  oae  of  thre«  joint  obligors  is  not  a  Uar  to  an  action  against 
the  other  two,  where,  in  the  prior  case^  the  judgment  wm  obtained  only 
i^iost  the  one  obligor,  and  tbo  action  dismissed  ae  to  the  others,  by  the 
fraudulent  representations  of  one  of  the  joint  obligors:  FerrcUl  ▼.  Bracl/brd, 
2  Fla.  508;  50  Am.  Dec.  293.  Taking  out  execution  on  one  of  several  sep- 
AM.  St.  RsF..  Vol.  XXX.-4a 
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ante  judgments  recovered  against  several  Joint  trespassers  is  an  election  b^ 
the  plaintiff  to  enforce  that  judgment;  and  though  he  fails  to  obtain  satisfao-^ 
tion,  he  cannot  sustain  an  action  upon  any  of  the  othtr  jndgmenti:  B^mr^ 
man  y.  Acer,  13  Mich.  77;  87  Am.  Dao.  736. 


BlOB    t;.    ROOKBFBLLBB. 

(U4  Kbw  ToBX.  17<] 

TftU9T  CEVnnOATM,   ASSIOBBB   0V»    MAT   COMFBL   TeAKSTBR   THKKBOF   IW 

Books  of  Tmustbbs.  —  Where  the  stockholders  of  oertain  oorporatiooe 
and  partnerships  and  oertain  indiridnals  engaged  in  a  eertain  enterprise 
create  a  tn^ist  whose  object  is  to  authorise  the  trustees  to  control  and 
manage  the  business,  trust  certificates  transferable  on  the  books  of  tbe 
trustees,  upon  surrender  of  the  certificates,  are  by  the  trustees  issued  te 
the  parties  to  the  agreement,  and  to  their  assignees,  who  are,  by  the 
terms  of  the  agreement,  the  beneficiaries  under  the  tmst,  the  holder  of 
such  certificates  being  by  their  terms  subject  to  all  the  terms  of  the 
agreement,  and  of  the  by-laws  adopted  in  pursuance  thereof,  as  fully  as 
if  he  bad  signed  the  same,  such  certificates  have  on  the  back  a  blank 
form  of  transfer,  by  the  terms  of  which  the  transferee  is  appointed  at- 
torney, with  authoiity  to  make  the  necessary  transfer  upon  the  books  of 
the  trust,  and  such  certificates  are  for  sale  in  the  open  market,  a  person 
who  purchases  one  of  those  certificates  in  the  open  market,  taking  from 
the  person  to  whom  it  has  been  issued  an  assignment  thereof  in  a  duly 
formal  manner,  and  demands  that  a  transfer  be  made  to  him  on  the 
books,  and  a  new  certificate  issued  to  him,  offering,  upon  compliance 
with  his  demand,  to  surrender  the  old  certificate,  may  maintain  an  ao* 
tion  to  compel  such  transfer  and  the  issuance  to  him  of  a  new  certificate. 
The  quality  of  transferability  given  to  the  certificate  imports  the  right 
to  make  it  effectual  by  transfer  on  tbe  books. 
RaFasAL  TO  Transfer  Trcst  Cbrtificatb  to  Assionu  thbrbof  moi 
Justified  by  his  Hostility  to  Trust.  —In  an  action  by  an  assignee 
of  a  certificate  of  a  trust  to  compel  the  trustees  to  transfer  it  to  him  on 
the  books  of  the  trust,  where  the  answer  alleges  and  the  trial  court  finds 
that  the  plaintiff  was  a  competitor  and  riyal  of  the  parties  to  the  trast 
agreement,  and  had  been  engaged  in  transactions  and  proceedings  hostile 
to  the  trust  and  to  tbeni,  this  will  not  Justify  the  refusal  to  make  the 
transfer;  and  where  it  is  not  shown  that  the  relief  sought  will  be  unjust 
or  prejudicial  to  the  legal  rights  of  the  defendants,  the  plaintiff's  motiTe 
in  seeking  it  is  not  legitimately  a  subject  of  consideration. 

OORFORATION  CANNOT  DiSORIMINATS  BITWBBN  BONA  FiDB  PURCHASERS  Of 

ITS  Stoi^'K.  —  In  the  absence  of  any  discretionary  power  expressly  re- 
served, a  corporation  or  company  whose  stock  is  for  sale  in  the  opes 
market  has  no  right  to  so  discriminate  between  bona  JUU  purchaeere 
thereof  as  to  deny  to  some  of  them  the  right  to  make  their  title  effectual 
for  recognition  by  the  company  in  the  manner  prorided  by  it  for  thai 
purpose,  while  allowing  it  to  others.  The  right  to  perfect  the  tranafer 
is,  in  such  case^  an  apparent  right  incident  to  the  pnrchaasw 
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Action  to  compel  the  defendants  to  transfer  to  the  plnlntiff 
upon  their  books  six  shares  of  stock  in  the  Standard  Oil 
Trust,  upon  the  surrender  of  the  certificates  of  such  shares 
held  by  him.  The  Standard  Oil  Trust  was  created  by  writ- 
ten agreement  between  the  stockholders  and  members  of 
certain  corporations  and  limited  partnerships  and  certain 
individuals  therein  named,  or  that  might  thereafter  join  in  it 
at  the  request  of  the  trustees.  The  trustees,  pursuant  to  the 
trust,  received  from  the  parties  to  the  agreement  certain  bonds 
and  stocks  in  trust,  and  issued  to  them  therefor  Standard  Oil 
Trust  certificates  transferable  on  the  books  of  the  trust,  these 
parties  and  their  transferees  becoming  the  beneficiaries  under 
the  trust.  These  certificates  had  a  regular  market  value,  and 
were  dealt  in  in  the  open  market,  and  were  held  in  consider* 
able  amounts  by  persons  who  were  transferees  thereof,  and  not 
parties  to  the  above-mentioned  agreement.  One  of  the  objects 
of  the  agreement  was  to  secure  to  the  trustees  the  general 
supervision  of  the  affairs  of  the  parties  thereto.  The  above- 
mentioned  facts  were  allegeii  in  the  complaint  and  admitted 
by  the  answer.  It  was  proved  and  found  by  the  court  that 
plaintiff  purchased  in  the  open  market  five  shares  of  stock 
duly  issued  to  one  L.  B.  Mallaby  by  the  trustees,  and  paid  for 
it  $190  per  share,  and  the  certificate  was  thereupon  transferred 
to  him  by  said  Mallaby.  The  following  is  a  copy  of  the  cer- 
tificate, and  of  the  transfer  indorsed  on  it:  — 

''Shares  $100  each. 
^Standard  Oil  Trust. 
^  Number  19S6.  Shares  6. 

''This  is  to  certify  that  L.  B.  Mallaby  is  entitled  to  five 
shares  in  the  equity  to  the  property  held  by  the  trustees  of 
the  Standard  Oil  Trust,  transferable  only  on  the  books  of  said 
trustees  on  surrender  of  this  certificate.  This  certificate  is 
issued  upon  condition  that  the  holder  or  any  transferee  thereof 
•hall  be  subject  to  all  the  provisions  of  the  agreement  creating 
said  trust  and  the  by-laws  adopted  in  pursuance  of  said  agree- 
ment as  fully  as  if  he  had  signed  the  said  trust  agreement. 

"Witness  the  hands  of  the  president,  secretary,  and  treas- 
urer of  the  board  of  trustees  this  twenty-fifth  day  of  Augustp 
A.  D.  1885,  at  the  city  of  New  York. 

"  Wm.  Rockefeller,  V.  President 
"J.  P.  Freeman,  A.  Treasurer. 
^  H.  M.  Flaolbb,  Secretary/' 
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''  For  yailua  peoeived,  I  hereby  aM  and  traAafer  to  George 
Rice,  of  Marietta,  Obio,  five  dhares  of  the  Standard  Oil  Trus^ 
etanding  in  my  Aame  on  the  boeks  ef*  said  trust.  And  I 
hereby  irrevocably  appoint  said  George  Bice  my  attorney  to 
make  the  aeaessary  tranefAr  upon  the  books  of  aaid  trafit,  ia 
ajcoordanoe  with  the  regulations  thereof,  and  upon  the  oondi- 
iions  expveased  on  the  face  of  this  certifioato. 

''  Datod  August  26, 1885.  L.  B.  iUuLAMt. 

^  In  presenoe  of  C.  F.  Btbceohsfoiw.'' 

Subsequent  to  the  purchase  by  plaintiff,  the  tmeftees  de- 
clared a  stock  dividend  of  one  share  for  every  five  shares  out- 
standing, and  a  certificate  for  one  share  tsf  stock  was  thereupon 
issued  to  Mallaby,  who  thereafter  transferred  it  to  the  plain- 
tiff. Subsequently  the  plaintiff  made  a  formal  written  de- 
mand for  the  transfer  jf  the  six  rirafes  to  liun,  upon  surrender 
of  the  certificates.  This  demand  was  refused.  Other  facts 
appear  from  the  opinion* 

Edward  T.  BartleU^  Sot  Ae  appeUant 

Joseph  H.  Cheate  and  WilUam  V.  £oo8,  for  the  respondentat 

BAA'Dlsy,  J.  The  defenee  is  Joumled  upon  ibe  pr4ig[ioffitiQBB, 
—  L  Tiuittbeplaindff  iiailedtopi'oirethathewaBAheniificiarf 
AtKlar  the  Standard  Oil  Trast  agreement^  or  anlatled  ie  beoone 
such  by  means  of  tranafear,  apon  tke  hoofas,  4if  ifthe  ahaasa  tc|^ 
resented  by  the  certificates  held  by  hua^  and  2.  That  he  is  not 
seeking  such  relation  in  ^ood  faith,  but  Sar  purposes  hostile  to 
the  trust,  and  for  that  reason  is  not  entitled  to  4lie  aid  of  ths 
e<fuitab2e  pawers  of  the  ceort  in  that  ibeball 

The  Standaird  Oil  Trust  represeolis  a  vohintary  asaodiOifla. 
Lb  was  created  by  agreemeat  of  the  stookfaoUers  of  aarioos 
^corporations  and  others  en^ged  or  iatareatad  in  .a  oertaiD 
^enterprise,  and  the  several  branches  of  buaineas  eonaaoted  vJih 
and  incidental  to  it  The  effect  of  ito  oreatioQ is  the  ooucsb- 
tration  of  supervisory  power  in  nine  (trustees,  whose  eertifi- 
cates  of  the  trust  are  taken  im  place  of  the  etook  .aod  hoads  of 
the  several  corporations.  The  characteristic  fiaatuns  of  ii  it  in 
the  voluntary  surrender  of  the  control  and  manay  meni  of  the 
business  of  those  corporations,  and  ia  the  (sict  ihat  for  its  con- 
tinuamce,  it  has  the  capacity  of  succession.  The  agreement 
constituted,  not  a  partnership,  hot  a  trust  in  behalf  of  the 
beneficiaries.  And  while  it  is  not  a  corporatioq,  it,  by  ihe 
.agreement,  took  some  of  the  attributes  of  a  corporation  in  so 
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far  that,  through  ito  trustee^,  certificates  of  shares  in  the  equity 
to  the  property  held  by  them  were  issued,  and  were  transfer* 
able  ill  like  mntiTier,  apparently,  as  are  those  of  corporations. 
They  are  transferable  on  the  books  of  the  trustees,  and  until 
that  is  done,  it  is  said  that  the  holder  is  not  a  beneficiary  of 
the  trust  And  it  is  fturther  urged  that  it  does  not  appear  that 
the  plaintiff  is  entitled  to  that  relation,  because  the  right  to 
transfer  upon  the  books  depends  upon  the  provisions  of  the 
agreement  and  by-laws  and  complianoe  with  them  in  that 
respect;  and  as  they  were  not  put  in  evidence,  the  conditions 
requisite  for  the  purpose  do  not  appear.  It  is  true  that  the 
burden  was  with  the  plaintiff  to  show  that  he  was  entitled, 
within  the  meaning  of  the  agreement  and  by-laws,  to  the  rela- 
tion of  a  transferee  or  beneficiary,  and  to  have  it  perfected  by 
transfer  on  the  books.  The  fact  that  the  shares  were  trans- 
ferable, and  were  for  sale  in  the  open  market,  enabled  the 
plaintiff  to  become  the  holder  of  those  he  did  purchase.  It 
may  be  observed  that  by  the  terms  of  the  certificates  the 
shares  appear  to  have  been  "issued  upon  condition  that  the 
holder  or  any  transferee  thereof  shall  be  subject  to  all 
the  provisions  of  the  agreement  creating  said  trust,  and  of  the 
by-laws  adopted  in  pursuance  of  said  agreement  as  fully  as  if 
he  had  signed  the  said  agreement**  This  relation  of  holder 
was  given  the  plaintifi'  when  he  became  such  by  taking  the 
transfer  from  Mallaby.  It  is  said  that  this  does  not  constitute 
him  a  transferee,  and  that  transfer  on  the  books  was  essential 
to  that  relation  and  to  make  him  a  beneficiary.  By  the  terms 
of  the  certificate,  the  holder  and  transferee  are  alike  subjeot 
to  the  provisions  of  the  agreement  upon  which  the  trust  is 
founded.  But  to  give  him  the  character  of  transferee  for  the 
purposes  of  recognition  by  the  trust,  the  transfer  on  the  books 
is  requisite,  inasmuch  as  the  shares  are  transferable  only  upon 
them.  This  is  for  the  benefit  and  protection  of  the  trustt 
Bank  of  Utica  v.  Smalley,  2  Cow.  770;  14  Am.  Dec.  526.  The^ 
holder,  as  between  him  and  his  assignor,  having  the  title,  would 
seem  in  some  sense  to  be  a  beneficiary  of  the  trust,  since  he  is^ 
subject  to  all  the  provisions  of  the  agreement  on  which  it  i» 
founded  and  its  by-laws. 

The  allegations  in  the  complaint  of  what  purport  to  be  the 
nature,  purpose,  and  effect  of  the  agreement  are,  by  the  defend- 
ants' answer,  admitted..  The  fact  thus  appears  that  the  shares 
are  transferable  on  the  books  of  the  trustees  From  that  arises 
the  inference  that  the  conditions  were  applicable  alike  to  all 
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purchasers  and  holders.  And  this  quality  of  the  shares  is 
recognized  bj  the  terms  of  the  certificate  and  of  the  blank 
indorsement  for  transfer  upon  the  back  of  and  accompanying 
it,  in  which,  when  filled  out,  appears  the  name  of  the  person 
designated  by  the  transferrer  as  his  attorney  to  make  the  neces- 
sary transfer  upon  the  books  of  the  trust  in  accordance  with 
the  regulations  thereof,  and  upon  the  conditions  expressed  in 
tlie  certificate.  Those  conditions  are,  that  the  transferee  shall 
be  subject  to  all  the  provisions  of  the  agreement  creating  the 
trust,  and  of  the  by-laws  adopted  pursuant  to  it  The  quality 
of  transferability  given  to  the  shares  would  seem  to  import  the 
right  to  make  it  efiectual  by  transfer  on  the  books,  as  that  is 
treated  as  essential  to  accomplish  it  And  when  the  plaintiff 
applied  to  have  it  done,  it  may,  in  view  of  what  appears  in  the 
indorsement  upon  the  certificate  as  well  as  in  it,  be  assumed 
that  he  sought  to  have  the  transfer  made  to  him  upon  the 
books  of  the  trust  ^4n  accordance  with  the  regulations  thereof," 
and  upon  the  conditions  in  the  certificate.  They  seem  to  relate 
to  the  manner  and  efiect  of  doing  it,  and  not  to  the  right  to 
have  it  done.  And,  therefore,  when  the  essential  faot  of  the 
transferability  of  the  shares  and  the  general  nature  and  pur- 
pose of  the  trust  as  created  by  the  agreement  were  made  to 
appear,  as  they  did  by  the  admitted  allegations  of  the  com- 
plaint,  there  was  nothing  wanting  in  the  evidence  to  establish 
the  right  of  a  holder  of  shares  to  efiectually  become  a  trans- 
feree. And  it  cannot  be  presumed  that  there  were  in  the 
agreement  any  negative  provisions  qualifying  such  apparent 
right.  If  there  were  any  such,  it  was  for  the  defendants  to 
make  it  appear. 

In  Burrali  v.  Bushwick  R.  R.  Co.y  75  N.  Y.  211,  the  question 
arose  upon  demurrer  to  the  complaint,  which  did  not  allege 
any  facts  tending  to  show  that  transfer  of  shares  of  stock  on 
the  books  of  the  company  was  requisite  to  perfect  it,  and  it 
was  held  that  if  it  was  not,  no  transfer  upon  them  was  neces- 
sary for  such  purpose.  The  defendants  here  claim  that  the 
holder  of  shares  in  the  trust  is  not  entitled  to  recognition  as 
such,  or  as  transferee,  until  transfer  is  mode  on  their  books, 
and,  accordingly,  it  appears  that  they  declined  to  treat  him 
as  a  beneficiary  for  the  purpose  of  receiving  dividends  upon 
the  shares  he  had  purchased,  but  paid  them  to  Mallaby,  who 
was  named  in  the  certificate  as  such,  and,  as  the  consequence^ 
the  plaintiff  was  not  permitted  to  take  any  dividends  or  rights 
as  holder  of  the  shares  otherwise  than  through  him.    The  de- 
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Dial  of  the  right  to  transfer  upon  the  books  Is  not  oonsistent 
with  the  transferable  quality  of  the  shares,  which  imports 
that  the  purchaser  taking  an  assignment  of  them  in  a  duly 
j:)rmal  manner  has  the  right  to  become  a  transferee  within 
the  meaning  of  the  agreement  upon  which  the  trust  was 
formed..  And  it  is  difficult  to  see  any  substantial  distinction 
in  that  respect  between  a  holder  of  such  shares  and  of  those 
of  a  corporation  which  are  transferable  only  upon  its  books. 
In  such  case  it  is  within  the  equitable  power  of  the  court  to 
compel  such  transfer  to  be  made:  Cv^hman  y.  Thayer  M.  J. 
Co.,  76  N.  Y.  365;  32  Am.  Rep.  315.  And  unless  some  fur- 
ther reason  appears  for  the  denial  of  such  right,  the  plaintiff 
was  entitled  to  such  relief  in  this  action. 

It  is  evident  from  what  appears  that  the  ground  of  the  re- 
fusal of  the  defendants  to  grant  the  plaintiff's  request  to  make 
the  transfer  on  the  books  was  personal  to  him.  And  they, 
amongst  other  matters,  by  their  answer,  charge,  in  effect,  that 
the  plaintiff,  as  competitor  of  the  companies  whose  stock  is 
held  by  the  defendants  in  trust,  in  the  business  of  manufac- 
turing and  dealing  in  oil  products,  is  hostile  to  them,  and  that 
his  demand  for  transfer  of  his  shares  on  the  books  of  the  de-' 
fendants  is  not  in  good  faith,  but  that  he  seeks  to  vex  and 
harass  them.  Upon  tliat  subject  the  trial  court  found  that 
since  in  1876  the  plaintiff  has  been  a  competitor  and  rival  of 
the  constituent  corporations  of  the  Standard  Oil  Trust,  and 
since  its  creation  he  has  been  such  of  the  trust  in  the  business 
of  oil-refining,  and  has  maintained  a  hostile  attitude  and  been 
engaged  in  hostile  transactions  and  proceedings  towards  those 
companies,  the  trust,  and  the  defendants  as  trustees;  that  he 
believes  an  oil  trust  ought  not  to  exist,  and  is  opposed  gener- 
ally to  trusts  of  that  character;  and  that  since  that  time  to  the 
•commencement  of  this  action  he  has  been  prosecuting  or  aid- 
ing  in  prosecuting  litigations  and  proceedings  in  courts  as 
well  as  before  the  interstate  commerce  commission,  and  before 
An  investigating  committee  in  Congress,  directed  mainly  and 
in  effect  against  such  corporations,  or  the  trust,  for  the  pnr^ 
poses  of  securing  from  the  railroads  what  he  considered  equal 
rates  with  those  corporations  and  such  trust  for  carrying  his 
products.  The  court  also  found  that  the  plaintiff,  ^  haying 
lor  ten  or  more  years  been  engaged  in  the  oil-refining  bnsiness 
«t  Marietta,  Ohio,  had  suffered  from  discrimination  in  freight 
Yates  for  the  transportation  of  oil,  by  various  railroad  oompa* 
4iies,  against  him,  and  in  favor  of  his  competitors  in  the  trade; 
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that  the  litigations  institnted  by  him  before  the  interstate 
commerce  commission  against  a  number  of  railroad  companies 
were  conducted  by  the  plaintiff  in  good  faith,  and  for  his  pro- 
tection from  unjnst  discrimination  against  him  on  freight 
charges  by  them  in  snch  trunspcnrtation ;  and  that  in  quo 
warranto  suits  of  the  state  of  Ohio  against  certain  named 
railroad  companies,  it  was  found  as  a  fact,  and  determined  by 
the  referee  in  each  of  them,  that  a  discrimination  in  freight 
rates  for  transportation  of  oil  existed  greatly  to  the  injury  of 
the  business  of  the  plaintiff  in  this  action;  and  that  his  con* 
nection  with  those  suits  ^  was  in  good  faith  wholly  jnstifiablei 
and  in  the  protection  of  his  legal  rights.''    The  facts  so  found 
by  the  court  in  the  present  action  bad  the  support  of  eyidence. 
And  it  also  appears  that  the  plaintiff  proposed  and  offered  to 
sell  his  oil  property  and  works  to  the  defendants  for  a  sum 
greatly  in  excess  of  their  value,  and  that  in  December  prior 
to  the  creation  of  the  trust  he  published  a  severe  pamphlet 
against  the  Standard  Oil  Companyi  which  became  one  of  the 
constituent  cogipanies  of  the  trust.    In  this  publication  he 
manifested  his  hostility  to  the  company  for  reasons  as  ex- 
pressed in  it,  having  relation  to  its  rival  business  methods, 
which  he  charged  were  conducted  in  a  manner  and  with  a 
purpose  to  injure  and  oppress  him  in  his  business  of  like 
character.     In  view  of  all  these  facts,  it  is  urged  by  the  de- 
fendants that  the  motives  of  the  plaintiff  in  seeking  to  become 
a  recognized  member  of  the  association  and  beneficiary  of  the 
trust  were  such  as  to  justify  the  refusal  to  permit  him  by 
transfer  of  his  shares  on  its  books  to  take  such  relation  to  it 
The  question  of  motive  of  the  plaintiff,  so  far  as  it  had  anj 
essential  bearing  in  the  case,  was  one  of  fact.     And  upon  tlmt 
subject  the  plaintiff  testified  that  he  had  no  hostile  purpose 
in  purchasing  the  shares  and  in  seeking  a  transfer  of  them  on 
the  books,  but  that  it  was  his  *4dea,  if  possible,  to  become  a 
record  stockholder,  in  order  to  enjoy  the  ordinary  legal  rights 
of  a  stockholder."     And  the  trial  court  determined  that  there 
was  nothing  in  the  relations  of  the  plaintiff  to  the  defendants 
and  the  trust  that  should  prevent  such  transfer  on  the  books 
of  the  defendants.    The  plaintiff  purchased  the  shares  in  the 
trust  with  his  own  money,  and  he  represents  no  interests  or 
purposes  other  than  his  own  in  this  action.    His  olaiin  is 
founded  upon  a  right  of  property  lawfully  acquired.    0^  u 
bolder,  became  subject  to  the  agreement  by  which  the  trust 
was  created,  and  its  by-laws,  and  if  the  transfer  to  him  i^  P^^ 
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feeted,  be  will  necessarily  continue  in  such  relation  of  fnbjeo- 
tion  to  them.  When  no  discretionary  power  is  resenred  to 
that  effect,  there  is  not,  nor  should  there  be,  any  rule  <^  law 
which  win  enable  a  corporation  or  company  whose  stock  is  on 
sale  in  the  open  market  to  so  discriminate  between  bona  fide 
purchasers  who  inTsst  money  in  it  for  tlieir  own  benefit  as  to 
deny  to  some  of  them  the  right  to  make  their  title  effectual 
for  recognition  by  the  company  in  the  manner  provided  by  it 
for  that  purpose.  The  perfection  in  such  case  of  the  transfer 
is  one  of  apparent  right  incident  to  the  purchase,  and  which 
the  holder  who  thus  acquires  the  stock  in  the  market  is  per- 
mitted to  assume  will  be  effectuated:  Weston^B  Case^  L.  B.  4 
Ch.  20. 

A  discretion  in  that  respect,  when  given  or  reserved  by  the 
articles  under  or  pursuant  to  which  the  company  is  organized, 
or  in  any  manner  requisite  to  vest  the  power  in  those  charged 
with  its  executive  duties,  may  be  effectually  exercised:  In  re 
Stranton  etc.  Co^  L,  R.  16  Eq.  559;  Moffatt  v.  Farquhar,  L.  R. 
7  Ch.  Div.  591. 

In  the  present  case,  no  such  discretionary  powers  seem  to 
have  been  vested  in  the  trustees.  And  the  purchase  of  the 
stock  was  open  to  the  plaintiff,  and  fairly  made  by  him.  At- 
tached to  it  was  the  quality  of  transferablity,  and  with  it  was 
presumptively  the  right  of  the  beneficial  holder  to  have  recog- 
nition  as  such  by  means  of  transfer  to  him  on  the  books  of 
the  trust.  And  this  was  essential  to  the  protection  of  his  rights 
derivable  from  the  title.  The  remedy  sought  by  the  plaintiff 
is  within  the  equitable  powers  of  the  court,  and  is  founded 
upon  an  indubitable  title,  as  between  him  and  his  vendor, 
and  a  right  in  property.  In  such  case  it  is  difficult  to  see 
that  motive  legitimately  becomes  a  subject  of  consideration, 
unless  the  relief  in  view  may  for  that  reason  result  unjustly 
to  others  in  whose  behalf  it  is  resisted,  or  to  the  prejudice  of 
their  legal  rights:  Bloxam  v.  Metropolitan  Ry  Co.^  L.  R.  8  Ch. 
837;  Ramsey  v.  Oould^  57  Barb.  898,  and  cases  there  cited. 
And  how  that  could  be  the  consequence  is  not  evident.  The 
transfer  on  the  books  to  the  plaintiff  does  not  change  the 
identity  of  the  shares,  but  merely  substitutes  for  one  another 
beneficiary,  and  the  latter  is  subject  to  the  trust  agreement 
and  by-laws.  It  is  true*  that  equitable  considerations  not 
recognized  in  courts  of  law  may  control  results  in  courts  of 
equity.  And  while  the  granting  of  relief  there  is  in  some 
flense  matter  of  discretion,  it  is  not  an  arbitrary  or  capricious 
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but  m  sound  judicial  discretion,  controlled  by  established 
4)rinciple8  in  equity,  and  exercised  in  view  of  the  circum- 
atances  in  each  case:  8  Pomeroy's  Eq.  Jur,,  sec.  1404  The 
party  seeking  relief  must  come  into  court  with  clean  hands, 
as  such  maxim  is  understood  in  its  application  to  that  rela- 
tion. If,  for  instance,  he  appears  there  under  false  colors,  his 
complaint  may  for  that  reason  be  dismissed.  Such  was  the 
<3a8e  of  Forrest  v.  Manchester  etc.  IVy  Co.,  4  De  Qex,  F.  &  J. 
126.  There  a  party  filed  his  bill  in  behalf  of  himself  and  all 
other  share-holders  of  the  defendant  company  to  restrain  it 
from  running  its  vessels,  etc.  It  appeared  at  the  trial  that  he 
was  also  a  share-holder  in  a  rival  company;  that  by  its  direc- 
tion he  instituted  the  suit,  and  by  it  was  indemnified  against 
costs.  The  bill  was  dismissed,  and  on  review  the  lord  chan- 
cellor, in  holding  that  the  bill  was  an  imposition  on  the  court, 
and  sustaining  its  dismissal,  said:  ''It  is  not  that  they  per- 
suaded him  to  institute  the  suit,  not  that  they  instigated  the 
suit,  but  that  the  directors  of  the  other  company  have  directal 
the  suit,  and  are  to  indemnify  the  plaintiff  against  the  costs 
of  it  To  use  a  familiar  expression,  the  plaintiff  is  the  puppet 
4}{  that  company.^  And  he  added:  ''I  have  nothing  to  do 
with  the  motives  of  plaintiffs  suing  in  this  court.  If  they 
«ome  here  in  a  bona  fide  character,  the  reason  for  their  coming 
here  is  a  matter  beyond  the  province  of  a  court  of  justice  to 
inquire  into."  In  the  present  case  the  plaintiff's  claim  to 
relief  is  founded  upon  his  own  title  to  the  shares  in  question, 
and  the  action  was  instituted  and  prosecuted  solely  for  his 
own  benefit  The  relief  by  way  of  transfer  of  his  stock  upon 
the  books  of  the  trust  is  not  of  itself  unconscionable.  Nor  is 
Jt  seen  how  it  can  be  prejudicial  to  any  legal  rights  of  the  de- 
fendants, or  any  other  beneficiary*  It  is  not  so  much  to  the 
perfected  title  in  the  plaintiff  of  the  shares  that  the  defend- 
■ants  object,  as  it  is  to  the  relation  which  he  will,  as  the  conse- 
quence of  the  transfer  on  the  books,  take  to  the  trust;  nor  so 
much  to  relief  in  his  behalf,  as  in  the  alleged  apprehension  of 
^consequences  which  may  follow  its  execution.  And  those  are 
xlependent  upon  the  manner  he  may  conduct  himself  in  that 
•relation,  whether  offensively  or  otherwise.  Whether  the  plain- 
tiff would  seek  to  do  anything  other  than  that  which  .legiti- 
mately pertained  to  the  right  of  *a  etockholder  is  entirely 
speculative;  and  it  is  not  seen  that  anything  more  than  that 
oould  be  accomplished  by  him  in  such  relation.  The  objec- 
tion before  mentioned  might  be  made  against  any  holder  of 
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«tock,  and  the  reason  for  its  support  would  be  one  of  degree. 
It  has  no  relation  to  the  plaintiff's  legal  right  foanded  npon 
his  title;  but  the  court  is  called  upon  to  make  inquiry  beyond 
that,  and  into  his  motives  or  purposes  by  which  his  conduct 
and  actions  towards  the  trust  may  be  influenced  if  he  becomes 
its  recognized  beneficiary.  As  said  by  a  learned  text-writer: 
**  When  a  court  of  equity  is  appealed  to  for  relief,  it  will  not 
go  outside  of  the  subject-matter  of  the  controversy,  and  make 
its  interference  to  depend  upon  the  character  and  conduct  of 
the  moving  party,  in  no  way  affecting  the  equitable  right 
which  he  asserts  against  the  defendant,  or  the  relief  which 
he  demands":  1  Pomeroy's  Eq.  Jur.,  sec.  399.  Assuming 
that  there  may  be  reasons  for  denial  of  relief  in  an  action 
within  equitable  jurisdiction  there  sought,  and  founded  upon 
unquestionable  title  fairly  obtained,  they  must  be  such  ad 
to  make  it  appear  that  the  relief  may  result  oppressively 
or  to  the  undue  prejudice  of  the  defendant.  In  the  case  at 
bar  the  plaintiff's  title  to  the  stock  derived  from  his  purchase 
is  not  challenged  by  the  evidence,  but  the  ground  of  the  de- 
fense is  in  the  standing  of  the  plaintiff  in  his  relation  to  the 
trust,  of  which  the  defendants  are  trustees.  And  this  is  based 
upon  the  fact  that  his  was  an  attitude  of  hostility  to  the 
Standard  Oil  Company,  and  after  its  creation  to  the  Standard 
Oil  Trust,  arising  out  of  rivalry  in  business.  This  may  be  a 
reason  for  making  his  recognition  as  a  beneficiary  nndesirable. 
But  while  there  may  be  an  inherent  power  or  discretion  in 
the  trustees  of  a  corporation  or  company  when  its  due  protec- 
tion requires  or  justifies  it  to  decline  to  perfect  title  to  stock 
by  transfer  on  the  books,  it  cannot  be  supposed,  unless  the 
power  is  duly  reserved  to  or  conferred  upon  them,  that  they 
are  for  that  purpose  permitted  to  discriminate  between  h<ma 
fide  purchasers  who  are  owners  and  holders  of  its  stock  hav- 
ing assignment  duly  and  in  due  form  made  to  support  appli- 
cation  for  such  transfer.  And  in  view  of  the  facts  found  by 
the  trial  court,  and  the  preponderance  of  evidence,  as  we  view 
it,  there  seems  to  be  no  suflScient  reason  founded  upon  the 
plaintiff's  relations  to  the  defendants  or  to  the  trust,  or  other- 
wise, to  fairly  justify  a  denial  to  him  of  the  rights  of  any 
holder  in  good  faith  of  the  stock  of  the  trust. 

The  suggestion  that  the  plaintiff  should  not  have  equitable 
relief  because  he  has  an  adequate  remedy  at  law  for  damages 
teqniree  no  considerationy  as  that  question  does  not  appear  ta 
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have  hetn  specifically  raised  upon  the  trial,  or  for  determina- 
tion of  the  trial  court. 

And  in  yiew  of  the  fact  that  the  shares  of  the  trust  were 
unqnalifledlj  transferable,  there  seems,  for  the  purposes  of 
the  relief,  to  be  no  practical  or  substantial  reason  to  distin- 
guish between  them  and  those  of  a  corporation.  There  are  no 
exceptions  requiring  special  consideration.  These  views  lead 
to  the  conclusion  that  the  order  of  the  general  term  should  be 
reversed,  and  the  judgment  entered  on  the  decit$ioa  of  the 
special  term  affirmed.  

Transfers  ov  Corporatb  Stock  ~  Bights  or  Holdbss  or  CKBTinGiTB. 
—  Corporation  which  issues  certiiioate  of  stock,  stating  on  its  faee  that  it  ii 
trausf erable,  has  not  a  lien  on  such  stock  a«  againsc  a  purchaser  thereoC  miA 
the  purchaser  may  therefore  compel  transfer  of  sach  stock  to  him  on  the 
books  of  the  corporation:  FitzfiughY.  Bank  0/ Shf^pfteidwUle,  3T.  K.  Moo.  128) 
16  Am.  Dea  90.  An  insurance  company  cannot  refuse  to  transfer  stock  oq 
its  books  on  the  ground  that  the  assignor  is  indebted  to  the  company:  Sturm 
gent  v.  Franklin  Lu,  Co.,  S  Pick.  90;  19  Aba.  Dea  306.  Assignee  of  stock  ia 
railroad  company,  on  which  an  iustallment  remains  unpaid  by  the  original 
subscriber,  may,  upon  properly  tendering  same,  with  interest^  maintain  a  suit 
in  equity  to  compel  the  issuing  to  him  of  a  stock  certificate:  Jroa  R.  R.  C«l 
▼.  Fiuk^  41  Oliio  St.  .S21;  52  Am.  Rep.  84.  The  possess  ou  of  the  oertiticato 
will  enable  the  holder  to  compel  transfer  as  against  one  to  whom  stook  has 
been  transferred  on  the  books  only:  Cushman  y.  Titayer  Mfg.  tie,  Co.,  7< 
N.  Y.  365;  32  Am.  Rep.  315.  Such  a  certificate  is  an  assaranoe  to  the  coos- 
mercial  world  that  the  shares  of  stook  are  the  property  of  the  person  desig- 
nated, and  that  he  has  the  power  and  right  to  transfer  and  sell  the  stock, 
until  this  power  and  right  have  been  lawfully  terminated:  /oe(yii  v.  SL  Fmd 
DistUUng  Co.,  44  Miun.  183. 

Transfers  or  Corpobate  Stock  — Bight  or  DntBoroas  to  Ooanoft 
Transfbrs.  —  Corporation  can  avail  itself  of  provision  in  its  by-laws  tiial 
transfers  of  stock  shall  not  be  valid  unless  approved  by  the  board  of  dirs^ 
ton  only  lor  the  pniposo  of  protecting  itself  against  irreaponsible  stools 
holders,  not  to  defeat  rights  of  third  peraonst  Fwrmerittc  Bamk  r.  Ifaf«% 
48  Iowa,  336;  SO  Am.  Rep.  898.  Stookholdora  in  aoorporation  have  tbs  in- 
disputable right  to  dispose  of  their  atook  at  their  pleasure:  TrUeoni  v.  Wkt' 
ahip,  43  La.  Ann.  45;  26  Am.  St  Rep.  176. 

Corporatb  Stock,  Aenoir  iob  RKFir»nro  to  TRAMflmt.  — >  Action  liss  for 
damages  against  a  private  corporation  for  refuaal  to  transfer  atoek  en  tts 
books  to  one  entitled:  KmbaU  v.  Unkm  Water  0(k,  44  OaL  17St  IB  An. 
Rep.  157;  BaUhnore  City  etc  ffy  Oo.  v.  Sewdl,  85  Md.  288;  6  Am.  Rep. 
402;  Aforj^on  v»  Bank  of  North  America,  8  Serg.  k  R.  73;  II  An.  Dse.  575; 
Sargent  V.  FraMim  ln$.  Co,,  8  Piok.  90;  19  Am.  I>eo.  806;  Gommereiat  Batik 
V.  Kortright,  22  Wend.  848;  84  Am.  Dwi.  817;  Bmtdr.Mcmt  Sof$IfmOo^ 
99  Maas.  605|  97  Am.  Dea  40l 
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PM  Niw  TOBK,  tHLl 
QjBuurr  or  Lamp  Boundxi>  on  8MAi.t  Inland  Laxb  Bxtbhim  to  m  GnnviL 

-^  In  the  atate  of  New  York,  the  presumption  u,  thftt  Und  under  the 
waters  of  Buiall  inland  non-navigable  lake*  and  ponds  belong*  to  the 
proprietors  of  the  adjoining  lands,  and  in  the  eonstmetioii  of  grants  el 
land  liorderisg  and  bounded  on  snob  waters  the  same  rule  is  applied 
that  is  applicable  to  couveyaoces  bonnding  lands  on  Irssh- water  atreaais. 
And  there/ore  a  conyeyanoe  of  land  bordering  on  snoib  a  lake  or  pond, 
which  describes  it  as  running  to  the  pond,  or  to  some  monument  on  the 
land  at  the  water,  and  thence  along  the  pond  to  another  monument  on 
cfcs  bank,  unless  restricted  bjr  express  words  or  otiierwise,  aanriss  ths 
title  to  the  center  of  the  pcod;  and  the  £aet  that  the  Uses  along  tha 
pond  are  desoribed  by  eourses  and  distances  running  from  oae  monument 
on  the  bank  to  another,  and  that  the  length  of  these  lines  is  the  distanoe 
between  the  monuments,  is  no  eridenoe  of  aa  intent  to  rsstriot  the  grant 
ao  ae  to  exclude  the  bed  of  the  pond. 

Bjecttmgnt  to  recover  possession  of  the  premises  desoribed 
in  the  opinion.    The  facts  are  stated  in  the  opinion. 

Co/vtn  Froit^  for  the  appellant 

Eugene  Frayer,  for  the  respondents. 

Brat>i.£y.  J.  The  defendant  alleges  several  defenses,  and 
the  oiie  founded  upon  the  denial  of  tha  plaintifis'  title  is,  that 
tlmir  Ancestors  conveyed  the  preraiBes  in  question  hy  deeds  to 
certain  grantees  many  years  before  this  aotioo  vas  commenced. 
If  this  proposition  of  fact  la  suatainedy  the  other  alleged  de- 
fenses will  require  no  consideration. 

The  prenuses  which  are  the  subject  of  coaU'oversj  consist  of 
a  body  of  wated-  formerly  known  wi  Hinckley  Pond,  and  later 
as  Croton  Lake,  and  land  under  the  water,  situated  in  the  town 
of  Patterson,  county  of  Putnam.  This  is  a  natural  pood,  or 
lake,  about  151  rods  in  length,  and  in  the  broadest  place  about 
48  rods  in  width,  and  covers  about  46  acres.  It  haa  two  in- 
lets at  the  southerly  end,  and  an  oatlet,  known  as  Muddy 
Brook,  at  the  north  end;  and  the  court  foond  that  there  waa  a 
slight  and  very  sluggish  current  running  through  the  pond 
from  south  to  north.  The  plainti£b  do  not  claim  title  to  any 
of  the  land  adjacent  to  the  lake,  as  that  was  all  oooveyed  by 
their  ancestors  by  five  deeds  made  in  the  years  1796,  1818, 
1828,  and  1845.  Natural  ponds  and  small  lakes  are  printie 
property.  They  pass  by  grant  of  land  in  which  they  are  in- 
cluded. They  are  also  presumed,  if  nothing  appears  to  the 
contrary,  to  belong  to  the  riparian  owners.    And  there  would 
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seem  to  be  no  substantial  reason  for  the  application  of  a  differ- 
ent rule  in  the  legal  construction  of  grants  of  land  bounded  oa 
them,  than  is  applied  to  conveyances  bounding  premises  oq 
fresh-water  streams.  Our  attention  has  been  called  to  no  case 
in  this  state  where  the  question  has  arisen  and  essentiallj 
been  the  subject  of  determination. 

In  CancU  Commfn  v.  People^  5  Wend.  423,  and  in  Caiud  A^ 
praiaers  v.  People^  17  Wend.  597,  the  chancellor  said:  **The 
principle  itself  does  not  appear  sufficiently  broad  to  embrace 
our  large  fresh-water  lakes,  or  inland  seas,  which  are  wholly 
unprovided  for  by  the  common  law  of  England/'  and  that  a 
different  rule  must  probably  prevail  as  to  them,  '*and  also  as 
to  those  lakes  and  streams  which  form  the  natural  boundaries 
between  us  and  a  foreign  nation." 

A  like  remark  was  made  in  Smith  v.  City  of  Rochester,  92 
N.  Y.  463,  44  Am.  Rep.  893,  by  Judge  Ruger,  who  added: 
"  We  have  arrived  at  the  conclusion  that  all  rights  of  prop- 
erty to  the  soil  under  the  waters  of  Hemlock  Lake  were  ac- 
quired by  and  belong  to  its  riparian  owners."  Hemlock  Lake 
is  about  seven  miles  long  and  a  half-mile  in  width.  And  the 
fact  that  the  title  to  the  land  in  western  New  York,  within 
which  is  Hemlock  Lake,  was  not  derived  from  this  state  was 
not  deemed  and  is  not  important  upon  the  question  of  its  pro- 
prietorship, because  it  came  within  the  class  of  small  lakes^ 
the  bed  of  which  is  the  subject  of  private  ownership. 

In  Ledyard  v.  Ten  Eyck,  36  Barb.  102,  it  was  held  that  land 
conveyed  by  deed  bounding  it  on  Cazenovia  Lake,  which  was 
five  miles  long  and  throe  fourths  of  a  mile  in  width,  extended 
to  its  center.  But  the  conclusion  reached  in  that  case  may 
have  been  supported  upon  another  ground,  which  was  there 
considered. 

In  Wheeler  v.  Spinola,  54  N.  Y.  877,  the  question  was  con- 
sidered in  its  application  to  a  pond,  the  size  of  which  does  not 
appear;  and  it  was  there  said  that ''  a  boundary  upon  it  does 
not  carry  title  to  its  center,  but  only  to  low-Water  mark. 
Such  is  the  rule  as  to  boundaries  upon  natural  ponds  aod 
lakes";  and  in  support  of  the  proposition  are  there  cited: 
Canal  CommWe  v.  People^  5  Wend.  423;  Champlain  «t<?.  it  R» 
Co.  V.  Valentine f  19  Barb.  484;  Waterman  r.Johnsony  18  Pick» 
261;  Bradley  v.  Rice,  13  Me.  198;  29  Am.  Dea  501. 

In  the  commissioners'  case  the  relator  claimed  certain 
rights  in  the  Mohawk  River,  which  he  alleged  were  impaired 
by  the  plaintiffs  in  error;  and  the  railroad  company  case  had 
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relation  to  alleged  rights  in  Lake  Champlain,  which  is  a  largo- 
navigable  lake  about  one  hundred  and  thirty  miles  in  length, 
and  varying  from  about  fifteen  nniles  to  loss  in  width.  This 
is  a  large  navigable  lake,  and  the  Mohawk  has  been  held  to* 
be  a  public  river.  Those  two  cases  seem  to  have  no  necessary 
application  to  the  present  one.  Reference  further  on  is  mada 
to  the  other  two  cited  cases. 

The  controversy  in  Wheeler  v.  Spinola^  54  N.  Y.  377,  ha* 
relation  only  to  a  strip  of  land  between  high  and  low  water 
mark  on  the  south  side  of  Flax  Pond,  upon  which  strip  the 
defendant  was  charged  with  committing  trespass  in  cutting 
thatch;  and  as  the  title  under  which  the  defendant  claimed 
was  by  deed  bounding  the  land  upon  the  pond,  it  was  held  to- 
extend  to  low-water  mark.  This  covered  the  locus  in  quoy  and 
was  as  far  as  the  court  was  called  upon  to  go  for  the  purposes 
of  the  defense.  While  the  views  of  the  learned  judge  upon 
whose  opinion  that  case  was  decided  are  entitled  to  muoh^ 
weight,  the  question  now  under  consideration  was  not  there 
necessarily  considered  or  determined.  And  so  far  as  we  are 
advised,  it  remains  in  this  state  an  open  one  for  consideration. 
There  is  a  conflict  of  authority  upon  the  subject  by  adjudica- 
tion in  some  of  the  other  states.  And  in  holding  that  by  con- 
veyances bounding  lands  on  natural  ponds  the  grantees  take 
title  only  to  low-water  mark,  Massachusetts  seems  to  have 
taken  the  lead:  Waterman  v.  Johnson,  13  Pick.  261.  That  case 
was  decided  in  1832.  There  was  a  reason  for  such  rule  in  that 
state  in  the  fact  that  by  a  colonial  law  or  ordinance  adopted 
in  1641,  and  amended  in  1647,  great  ponds,  which  were 
defined  as  those  containing  more  than  ten  acres,  were  declared 
public  property,  and  after  this  ordinance  was  so  amended  itt 
1647,  such  ponds  have  not  been  subject  to  private  ownership: 
West  Roxbury  v.  Stoddard^  7  Allen,  158;  Hittinger  v.  Eames^ 
121  Mass.  539.  And  after  referring  to  Ledyard  v.  Ten  Eych^ 
36  Barb.  102,  and  to  what  was  there  held  in  relation  to  the 
proprietorship  of  Cazenovia  Lake,  Mr.  Juslice  Hoar,  in  the 
West  Roxbury  case,  added  that  the  state  of  New  York  had  no 
statute  similar  in  its  provisions  to  the  Massachusetts  ordinance 
before  mentioned. 

In  Bradley  v.  Rice,  13  Me.  198,  29  Am.  Dec.  501,  decided  in 
1836,  the  question  was  not  discussed,  but  the  court  said  that 
no  case  had  been  cited  or  found  where  the  rule  of  construction 
applicable  to  boundaries  on  streams  had  been  extended  to  a 
pond  or  lake,  and  cited  Waterman  v.  Johnson,  13  Pick.  261,  to^ 
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the  oontrary.  It  ib  nnnecessarjr  to  refer  to  tbe  relation  to  tiie 
colony  and  state  of  Mae&achufietts  of  tim  territory  ODnetituting 
the  state  of  Maine  up  to  tfae^tioie  of  ita  admiasion  as  a  state 
into  the  Union,  as  suoh  previous  relation  otay  be  eotitled  is 
no  consideration  from  tbe  time  it  became  a  state. 

In  State  v.  OUmauton,  9  N.  H.  461,  tbe  question  was,  wkeftber 
the  town  of  Gilmanton  was  chargeable  with  repairs  of  a  hrtdg* 
ovor  what  may  be  tenzied  the  outlet  of  Winnepissiogee  Lake, 
and  that  was  said  to  be  di^endent  on  tbe  faot  whether  the 
place  crossed  by  tl^  faddge  was  a  river  or  bay.  It  was  the 
boundary  of  tbe  town;  and  it  waa  accordingly  held  that  if  a 
river,  the  line  of  the  town  woui4  go  to  the  canter,  and  only  to 
tbe  water's  edge  if  a  bay.  This  question  ct  fact  was  reserved 
for  triaL  Tlauu  cases  cited  in  support  of  the  proposition  were 
Ez  parts  Jtnniag^j  6  Cow.  518,  16  An.  Dec.  447,  and  Carnal 
ComniWs  v.  People^  6  Wend.  423.  And  Che  court  there  sdded, 
that  such  seems  to  ha^  been  the  l^;islative  constractioD,  ia 
that  state,  of  grants  bounding  land  on  lakes  and  poads,  as 
appears  frooi  the  annexation  of  iiilands  to  tlie  towi)S  adjaoanti 
etc. 

La  Kanrmie  y.  Slockbower,  48  N.  J.  Eq,  42,  it  was  held  that 
the  line  bounding  the  land  on  the  pood  or  lake  was  in  terms 
oonfined  to  the  edge  of  it^  and  for  that  reason,  as  well  as  ia 
construction  of  law,  the  land  devised  embraced  none  under 
the  water  nor  any  beyond  low-water  mark.  The  proposition 
that  the  rule  applicable  to  boundaries  on  fresh-water  streams 
does  not  apply  to  lakes  or  ponds  was  held  in  Bo9rman  ?. 
SunnuchA,  42  Wis.  233,  and  Diedrich  ▼.  NorUwmt$m  eU.  fff 
Co.,  42  Wis.  248;  24  Am.  Rep.  899.  And  the  same  in  2Vlf^ 
foea  of  Schooh  y.  SchroU,  120  111.  509;  60  Am.  Rep.  67&  la 
Fletcher  v.  Phdpg^  28  Vt  257,  there  was  really  no  questioo 
that  the  boundary  of  the  land  on  Lake  Champlain  was  other 
than  at  low-water  n>ark.  And  tbe  coart,  referring  to  the  role 
relating  to  boundaries  of  land  on  a  fresh-water  stream,  added 
that  a  diiferent  rule  prevails  where  land  conveyed  is  bouaded 
on  large  natural  ponds  or  lakes,  and  cites  the  Waterman  and 
canal  commissioners  cases.  The  determination  of  some  of 
the  cases  above  cited  is  founded  upon  the  proposition  that  the 
riparian  owners  do  not  have  titles  tx>  lakes  and  ponds.  And 
in  Paine  v.  Woode^  108  Mass.  169,  Mr.  Justice  Gray  said  that 
^the  question  whether  the  title  in  the  land  uodar  a  great 
fresh-water  pond,  or  lake,  is  in  the  proprietors  of  the  lands 
adjoining,  or  in  tbe  crown,  does  not  seem  to  have  been  ever 
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judioiftUgF  ifatniiiiliifl  in  Bngtaod^;  and  cites  Marahall  r. 
Weiwaier  SUam  iVatr.  Oa^  8  Best  A  S.  7S2,  where  the  qaee^ 
tiMi  wbelber  tbft  soil  oi  lakes  prima  /fwii  belongs  to  the  ripa* 
nan  owners  on  either  side  adJUum  aqua,  or  whether  it  belongs 
prima  faeie  to  tbo  Idng^  was  raised  and  cmdeteriDined.  Bat, 
later,  it  was  held  that  the  right  to  the  soil  of  non-tidal  lakes 
was  not  neoeflsaffily  in  the  crown:  Brittow  y.  dmrnean^  8  App. 
Gas.  641.  Whatever  m87  be  the  doctrine  applioable  to  small 
inland  lakes  and  ponds  dsewhere,  the  presumption  in  this  state 
is,  that  the  land  onder  their  waters  belongs  to  the  proprietors 
of  the  adjoining  lands:  Smiik  y.  City  of  RoehmUr^  93  N.  Y. 
463;  44  Am.  Rep.  89a  Snch  is  the  common-law  role  in  the 
states  where  the  grantees  of  land  so  situated  and  described  by 
boundary  in  grants  as  on  or  along  such  waters  take  to  the 
center:  R%€e  v.  Ruddiman,  10  Mich.  125;  CltUe  y.  FMer,  66 
Mich.  48;  Ridgway  y.  Ludhw,  66  Ind.  248;  L$mbeck  y.  Nye,  ^ 
Ohio  St.  836;  21  Am.  St  Rep.  828.  And  in  Ridgway  y.  Lud- 
low, 68  Ind.  2ft8»  it  was  held  that  prescriptiTe  right  acquired 
by  adverse  posseeoon  to  land  adjacent  to  such  a  lake  extended 
to  the  middle  q£  it 

In  Hardin  v.  Jordan,  140  U.  8.  871,  the  subject  had  very 
thorougli  consideration,  was  elaborately  discussed,  and  the 
conclusion  thero  reached  and  adopted  by  a  majority  of  the 
court  waS)  that  by  ihe  common  law  the  grantee  of  lands 
bounded  upon  an  inland  non^navigable  lake  or  pond  takes 
title  to  its  center.  The  lake  there  in  question  is  in  the  state 
of  Illinois,  and  is  two  or  three  miles  in  length.  And  the  court 
reviewed  the  case  of  Trrutees  of  Schools  v.  SchroUj  120  III.  509, 
60  Am.  Rep.  576,  which  was  criticised,  held  not  to  have  cor- 
rectly declared  the  common  law  applicable  to  that  state,  and 
was  disregarded  as  authority  on  the  subject.  This  is  in  har- 
mony with  the  rule  in  our  state,  that  the  title  to  the  soil  under 
such  waters  is  in  the  riparian  owners;  and  analogously  to  that 
relating  to  the  conveyance  and  proprietorship  of  lands  bounded 
on  fresh-water  streams,  it  would  seem  for  Uie  same  reason  to 
be  alike  applicable  to  such  lakes  and  ponds. 

The  reason  for  the  distinction  in  the  oases  where  it  has 
been  recognised  has  not  been  the  subject  of  ranch  discussfon 
by  the  courts.  But  a  reason  given  by  Judge  Qresham  in 
StaU  of  Indiana  v.  Milh,  11  Fed.  Rep.  369,  had  relation  to 
the  inconvenience  or  difficulty  in  locating  in  the  lakes  the 
lines  of  the  several  proprietora  of  the  uplands.  He  was  deal« 
ing  with  a  lake  covering  fourteen  thousand  acres.    But  he 
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added  that  "  a  person  might,  by  parchasing  the  lands  saiv 
rounding  a  bike,  in  view  of  the  size  and  other  circumstancee^ 
be  held  to  own  the  bed.  Each  case  depends  largelj  on  its  own 
facts." 

While  a  lake  may  be  of  such  form  as  to  render  the  designa- 
tion in  it  of  the  lines  of  the  several  riparian  owners  in  certain 
cases  somewhat  difficult,  that  fact  in  its  relation  to  the  practical 
effect  of  the  rule  is  not  an  objection  to  its  general  application. 
No  case  will  probably  arise  in  which  their  respective  rights  in 
that  respect  may  not  be  ascertained  and  defined  in  reference 
to  the  location  and  extent  of  the  boundaries  of  their  lands  on 
or  along  the  lake.     Bends  or  bays  in  rivers  may,  to  some 
extent,  present  like  difficulties.    The  value,  such  as  they  have, 
of  small  non-navigable  lakes  and  ponds,  as  a  general  rule,  is 
mainly  in  their  relation  to  the  adjacent  lands.    There  may, 
however,  be  exceptional  cases.    The  pond  in  question  has^ 
since  the  conveyance  of  the  surrounding  lands,  become  useful 
in  its  production  of  ice,  by  reason  of  railroad  facilities  for 
transportation  of  it  to  market     But  this  fact,  and  the  extent 
of  the  business,  and  of  the  preparations  made  there  by  the 
defendant  to  carry  it  on,  have  no  bearing  upon  the  question 
we  are  now  considering.    The  inquiry  has  relation  to  the  title 
in  the  soil  under  the  water  of  the  pond  or  lake.    The  views 
already  given  lead  to  the  conclusion  that  the  common  law 
relating  to  the  construction  and  extent  of  grants  of  land 
bordering  and  bounded  on  such  waters  is  applicable  alike  to 
conveyance  bounding  lands  on  fresh-water  rivers  and  smalt 
non-navigable  lakes  or  ponds.     Such  is  the  character  of  the 
one  in  question;  and  whether  its  bed  was  embraced  in  or 
excluded  from  the  grants  made  by  the  deeds  before  mentioned 
is  dependent  upon  their  construction.    The  boundaries  are 
described  as  along  the  pond;   and   unless   in  some  maoner 
qualified  or  restricted,  they,  by  legal  construction,  had  the 
effect  to  embrace  its  bed  within  their  grants.     This,  in  such 
case,  is  the  presumed  intent,  unless  the  contrary  appears:  Liuf 
V.  CarUy,  24  Wend.  451;  85  Am.  Dec.  687;  E»  parte  Jewniiuii^ 
6  Cow.  518;  16  Am.  Dec.  447;  Mott  v.  MM,  68  N.  Y.  247. 

It  is,  however,  urged  that  as  in  the  last  three  of  those  deeds 
the  lines  along  the  pond  are  described  by  courses  and  distances, 
the  intent  thus  appears  to  restrict  the  grants  to  those  lines,  and 
that  such  is  the  legal  effect.  It  may  be  observed  that  the 
outer  boundary  of  the  waters  of  the  pond  are  represented  by 
courses  and  distances  as  appears  by  the  deeds;  and  since  they 
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are  described  as  along  the  pond,  was  the  boundary  in  legal 
effect  necessarily  so  restricted  by  that  method  of  descriptioa 
as  to  exclude  the  bed  from  the  grants?  A  boundary  line  de- 
scribed as  "  along  the  shore  "  of  a  fresh-water  stream  does  not 
extend  the  grant  to  its  center:  Child  y.  Starr^  4  Hill,  869; 
and  a  like  construction  is  applicable  to  a  boundary  by  the 
bank  of  such  a  stream:  Starr  y.  ChUd^  5  Denio,  599;  Haliey 
y.  McCormiek^  13  N.  Y.  296.  In  those  cases  the  prescribed 
limitation  of  the  boundary  lines  to  the  shore  and  bank  did 
not  permit  the  extension  of  the  grant  by  construction  to  the 
thread  of  the  streams.  And  the  same  may  be  said  of  PeopU 
Y.JoncM,  112N.  Y.  697. 

Our  attention  has  been  called  to  cases  relating  to  convey- 
ances of  lands  adjacent  to  highways  where  it  was  held  that  a 
line  described  as  running  along  a  highway  from  and  to  monu- 
ments located  on  one  side  of  it  did  not  yest  in  the  grantee 
title  to  its  center,  but  by  the  terms  of  the  description  the  road- 
bed was  excluded:  Jaelson  y.  Hathaway^  16  Johns.  447;  8  Am. 
Dec.  263;  KingB  County  Fire  Ins.  Co.  y.  8teven8,S7  N.  Y.  287; 
41  Am.  Rep.  361;  Smith  y.  Slocomb,  9  Gray,  36;  69  Am.  Dec. 
274.  While  there  is,  in  legal  effect,  analogy  between  the  boun* 
dary  of  grants  on  highways  and  streams,  there  is  this  distino-> 
tion:  that  it  is  not  practicable  to  locate  monuments  in  the 
channels  of  the  latter,  and  it  is  usual  to  refer  in  the  descrip- 
tion of  boundary  to  their  location  adjacent  to  the  water  to 
mark  the  place  of  intersection  with  the  stream. 

In  Luce  v.  Carley^  24  Wend.  451,  85  Am.  Dec.  637,  among 
the  courses  in  the  description  of  the  premises  were  those  to  a 
hemlock  stake  *' standing  on  the  east  bank  of  the  river,  from 
thence  down  the  river  as  it  winds  and  turns,  twenty-foar 
chains  and  ninety-four  links,  to  a  hard  maple  tree,"  etc.  Thia 
maple  tree,  as  appears  by  the  opinion  of  the  court,  was  de» 
scribed  as  standing  on  or  near  to  the  east  bank.  And  in  hold* 
ing  that  the  grantee  took  title  to  the  center  of  the  river,  the 
court  said:  ''  It  is  never  thought  that  monuments  mentioned 
in  such  a  deed  as  occupying  the  bank  of  the  river  are  meant  by 

the  parties  to  stand  on  the  precise  water  line They  are 

nsed  to  fix  the  termini  of  the  line  which  is  described  as  follow- 
ing the  sinuosities  of  the  stream Where  the  grant  is  so 

framed  as  to  touch  the  water  of  the  river,  and  the  parties  do 
not  expressly  except  the  river,  if  it  be  above  tide,  one  half 
the  bed  ot  the  stream  is  included  by  c<mstraotioa  of  law.    If 
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the  parties' meim'  torexdudec  it,  the^  should  do  00  by  express 
SKeeption." 

In  Chiid  t.  iStorr;  4  Hill,  875,  the  chancellofP  remarked  that 
"ranning  tOT'S' HKmmnent  standing  on  the  bank,  and  from 
thence  by  Mie  rirer  or  along  theriTei^  eto.,  does  not'  lestriet 
Mbe  grant  to  the  bank  of  the  stream;  for  the  nsonameats  hi 
snch  caees^  are- only  referred  tb  a?  giving  the  direetion  of  the 
lines  to  the  rrrer^  and  not  as'  restrieting  the  boundary  on  ths 
river/* 

In  Sienem  NiaUm  cf  TndUiJwr.  Kmght,  2S  Nl  Y.  498,  the 
boundary  of'  tbe  land'  was  d^seeribed  as  beginning  at  a  post 
standing  on  the  bank  of  Lake  Erie,  at  the  mouth  and  on  tht 
north  side  ef  CiEittaraugU9  Creek,  and  after  desoribing  other 
lines;  proeeeded,  'Whence  •  •  •  •  tO'  a  jxist  standing  on  the 
nortfr  bank'  of  Carttaraugus  Creelt;  thenoe  down  the  same,  and 
albng  the*  several  meanders  thoroef,  to  thv  plaoe  of  beginning." 
It'  was  held  that  the  grant*  was  to  the  osnter  of  the  ereek;  The 
eourt  there  referred  toand  approved  the  remark,  before  men- 
tioned, of  the  chancellor  in  Child's  case,  and  added:  Parties 
may  restrict  their  grantis^  **  but  the  restriction  ought  to  be 
found  in  very  plain  and  express  words.''  And  in  King$ 
C&tmiy  Fire  In$.  Co.  v.  Stevens;  ST  N.  Y.  287,  41  Am.  Bep. 
9&t,  the  court  cited  witii'  approval  Hbe  Seneca  Nation  case, 
and  in  like  manner  noticed  suoh^  remarb  of  the  ehancellor  in 
€hild*s  case. 

Inasmuch  a9  a  boundary  by  or  aliong  a  watercourse  is 
effbctual  to  take  the  grant  by'legidroonstruotionr  to  its  thread,  it 
would  seem  that  the  appHoation  of  the  courses  and  distances 
of  the  boundary  along  the  water  of  the  stream  may  not  be 
treated  as  qualifying  tlie  effect  which  would  be  given  to  the 
grant  if  they  were  omitted.  If  the  boundary  were  not  ex* 
pressed  as  along  the  pond,  it  might  and  would  be  assumed 
tf.at  there  was  an  intent  to  so  restrict  And  it  may  boobeerved 
that  the  courses  and  distances  between  the  outer  lines  inter- 
secting it  are  not  controlled  by^any  monumwits  given  in  the 
deed^  other  than  along  the  pond. 

A  question  somewhat  similarto  tUs  arose  in  Rim  v.  Mmm, 
S-  N^.  Hi  6fi0;  29  Am.  Deo.^  472;  There  the  boundary  on  a 
river  was  deseribed  by  courses' and  distances  between  tiie  two 
peints*  of  intersection'  of  tiie  outer  lines  with  the  stceam  by 
reference  to  monuments  Ibcated  near  it;  and  it  waalnld  thai 
the  boundary  waa  in*  tfae>  riwsr.  The  pansnt  case  if  distiii!- 
guishable  from  those  where  the  line  is  described  as  along  the 
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shore  or  on  the  bank.  Here  there  is  nothkig  in  tike  terms  ef 
the  deeds  which  plaeee  the  boundsiy  along  there  outside  tin 
water  of  the. pond.  The  boandary  is  described  as  along  the 
pond.  Tlie  courses  and  distances. given  .represent  the  sinuos- 
ity of  the  line.Af  iSOAneotionrof  ithcwateriidtb  .the  sborja;  and 
the  boundary  as  described  along  the  porid,ias.gansra|lyvi]nd«ir- 
stood,  means  on  its  water.  And  the  fact  that  the  length  of  the 
lines  running  to  and  from  the  monuments  at  the  pond  is  the 
distance  to  and  from  them  on  the  bank  does  not  of  itself  affect 
the  ^e^iievi.  BvM  is  msudlly  the  oanse^of  •the^ilesDrii^on  of 
land  bounded  on  streams  in  whidh  the  grants  are  treated  as 
ndJUnm  aqfm.  'knSi  assaid  liy  Mr.  Jn^tice  Oowen  in  Luee'r. 
Vnrley^  24  Wend.  451,  85  Am.  Dec.  637,  where  the  grant. is  so 
framed  as  to  .touch  the  water  x)f  the  river,  one  half  the  bed  of 
the  stream  is  iaoliidad  by  oonstniotion  of  law.  This,  of  course, 
means  to  the  extent  of  the  iNmndary  in  contact  with  the  water. 

It  is  a  matter  of  common  knowledge,  in  Tespeet  to  lands 
bordering  on  streams  and  other  bodies  of  water,  that  it  is  usual 
in  surveys,  when  made,  to  m  deseribe  the  uplands  «e  to  com* 
pute  the  nnmber  of  acres  they  contain,  as^generally  in  them, 
exclusrve  of  the  soil  beneath,  the  water  is  mainly  the  value, 
and  the  quantity  of  the  .uplands  embraced  in  a  coivveyanQe 
constitutes,  in  view  of  the  situation,  the  basis  for  the. measure 
of  the  consideration. 

The  conveyances  embracing  the  land  surrounding  thislake 
or  pond  were  made  many  y«are  »go.  No'eisenmetanees  appear 
.bearing  upon  .the  fpurposey.ooustruciion^  or  effect  lof  those  eon* 
veyances  inconsistent  with  the  intent  of  thefiantoss  to  include 
its  bed  within  them. 

If  these  views  :are  correct,  the  conclusion  of  the  trial  conrt 
that  the  plaintifEs  had  no  title  to  Hxeioeminqao  was  justified 
by  the  evidence. 

And  thaordershould  be  reversed,  and  the  judgment  affirmtd. 

WATBB3  AND  WATBROOURsn.  —The  Hghti  of  riparian  ownen  in  waters 
fronting  their  lands  are  diecnaaed  in  the  note  to  MUUr  ▼.  MtndenhaU^  19  Am. 
6t  Rep.  296-294;  and  boandary linee  vpon  waten,  in  the  note  to  'AUmft, 
lf«6ar,  87  Am.  Bt.  (Rep.:Se.^8.  In  the  note  to  MUkr*y.  Miendmikali,  19  jAaa. 
St  Bfip.  230^  831,  ^nll  be  Ifoand  aone  lemarke  ae  to  the  ownership  4f  AIm 
soU  under  nwrjgahle. and < non-navigable  lakes.  In  Jjembeek  v.  J^^e»  47 > Ohio 
Bt.  336,  21  Am.  St  Rep.  828,  it  was  held,  as  in  the  principal  case,  that  a  eon* 
▼eyanoe  of  laiid  bouaded  on  a  noa«navigable  lake  passes  title  to  the  center 
•elf  ihe^ lake.  The  sasM  nils  pr«viails<fa  Indiana:  ^Biotmtn.  IKm»  121  lad.  61f 
«aad  is  Michtgam  dmU^.iFiihevt  65  M«Bh.  48.  Insddittoii  to  the  anthorittes 
ior  the  opposite  view,  men  tinned  hy  the  oonct  iwsy  be  -umutioned:  JitaatnM 
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V.  fCinff^  79  Me.  197;  40  Am.  Rep.  (109;  following  Wood  ▼.  iTell^,  90  Me.  47, 
•ad  Delaplaine  ▼.  Chieago  eU.  JTp  Oo,^  42  Wii.  214;  24  Am.  Bep.  88(k  The 
thread  of  the  stream  was  held  to  be  the  boundary,  under  a  descriptioii  whioh 
ran:  "  to  a  tree  on  the  bank  of  a  river,  thenoe  np  said  river,"  eto.,  in  Kad  v. 
TVtyfor,  64  N.  U.  489;  and  the  same  efiSsot  given  to  the  words^  "thence  .... 
to  a  tree  on  the  bank  of  N.  river,  and  hence  np  said  river  nnti^"  •tc,  in  Ttf- 
ferv.£liilMbe4N.  H.a99L 


YoLKMAB  V.  Manhattan  Railway  Company. 

(184  NBW  TOU,  4IflLl 

MaauoBHOB  PniHviaD  ntox  Hapfbhino  ov  Ikjitbioub  Aooidbr  who. 
—  When  a  person  passing  along  a  street  nnder  an  elevated  railroad  ii 
struck  and  injured  by  a  broken  bolt  attached  to  an  iron  plate  or  clip^ 
which  falls  upon  him  from  the  structure  above,  a  presumption  srisei 
that  there  was  negligence  on  the  part  of  the  railway  company  in  permit- 
ting the  structure  to  get  out  of  repair;  and  this  presumption  is  not  over- 
oome  by  the  testimony  of  its  track- walker  and  inspector,  to  the  effect 
that  it  was  his  duty  to  examine  carefully  all  the  rails,  switches,  sigiuJ% 
bolts,  and  fastenings  of  all  kinds,  and  to  keep  themtight^  and  that  be 
performed  this  duty  to  the  best  of  his  ability.  But  even  if  this  evidence 
were  sufficient  to  remove  the  presumption,  still  the  credibility  of  the 
witness  would  be  involved,  and  be  a  question  for  the  jury,  since  be 
would  be  a  person  interested,  and  possibly  actuated  by  a  motive  te 
shield  himself  from  blame,  and  it  would  be  error  to  direct  a  verdict  for  the 
company. 

Edwin  R.  Leavittj  for  the  appellant. 
Brainard  Tolles^  for  the  respondent 

Haight,  J.  This  action  was  brought  to  recover  damages 
for  a  personal  injury. 

On  the  24th  of  June,  1885,  the  plaintiff  was  driving  along 
Sixth  Avenue,  in  the  city  of  New  York,  in  a  wagon,  going 
uptown  under  the  defendant's  elevated  railroad  structure. 
When  near  Thirty-ninth  Street,  an  iron  plateor  clip,  with  a  part 
of  a  broken  bplt,  fell  from  the  structure,  striking  him  upon  the 
shoulder,  causing  the  injury  for  which  this  action  was  brought. 

It  appears  that  the  bolt  was  about  fourteen  inches  long; 
that  it  passed  through  the  guard-rail  of  the  defendant's  road, 
the  stringer  upon  which  it  rested,  and  an  iron  plate  or  clip 
underneath,  which  was  held  in  place  by  a  nut  upon  the  end 
of  the  bolt;  that  the  bolt  was  broken  about  two  inches  from 
ihe  nut 

These  facts  having  been  shown,  the  plaintiff  rested.  Them* 
upon  the  defendant  introduced  evidence  showing  a  proper 
construction  of  its  elevated  railway,  and  then  called  Samuel  S. 
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Roach  as  a  witness,  who  testified  that  he  was  the  defendant's 
track-walker  and  inspector  at  the  place  where  the  injury  was 
received  by  the  plaintiff;  that  it  was  his  duty  to  move  care- 
fully over  the  track,  during  the  daytime,  to  examine  carefully 
fill  the  rails,  switches,  signals,  bolts,  and  fastenings  of  allkinds, 
and  to  keep  them  tight;  that  in  June,  1885,  he  was  engaged 
in  following  out  his  instructions,  and  that  he  performed  them 
to  the  best  of  his  ability. 

The  defendant's  counsel  then  moved  the  court  to  direct  a 
verdict  for  the  defendant,  which  motion  was  granted. 

The  plaintiff  asked  permission  to  go  to  the  jury  upon  the 
question  of  the  defendant's  negligence,  upon  the  ground  that 
the  evidence  showed  that  the  presumption  arose  that  the 
defendant  was  negligent,  in  view  of  the  fact  that  the  iron  plate 
fell  from  its  structure  upon  the  plaintiff.  This  request  was 
denied,  and  an  exception  was  taken  by  the  plaintiff  to  such 
denial,  and  to  the  direction  of  a  verdict  in  favor  of  the 
defendant. 

No  question  is  made  but  that  the  defendant's  elevated  rail- 
road was  properly  constructed.  It  is  claimed,  however,  that 
it  was  negligently  suffered  to  get  out  of  repair,  and  that 
because  of  such  negligence,  the  plaintiff  suffered  the  injury 
complained  of. 

It  was  the  duty  of  the  defendant  to  exercise  ordinary  care, 
for  the  purix>se  of  keeping  its  structure  in  proper  repair,  so  as 
to  prevent  injury  to  persons  passing  over  or  underneath  it 

The  evidence  showed  that  the  bolt  was  broken,  and  that  in 
consequence  the  iron  plate  or  clip  fell  upon  the  plaintiff.  The 
etructure  was  consequently  out  of  repair,  and  under  the  oir* 
oumstances  I  think  the  presumption  of  negligence  follows. 

It  has  been  held  that  where  a  building  adjoining  a  street 
falls  into  the  street,  in  theabsenceof  explanatory  circumstances 
negligence  will  be  presumed,  and  the  burden  is  placed  upon 
the  owner  of  showing  the  use  of  ordinary  care;  that  where  a 
plaintiff  was  passing  on  a  highway  under  a  railroad  bridge, 
when  a  brick  fell  from  one  of  the  pilasters  upon  which  an  iron 
girder  of  the  bridge  rested,  striking  him  upon  the  shoulder, 
causing  injury,  negligence  would  be  presumed;  that  where  a 
barrel  rolled  out  of  the  window  of  a  warehouse  onto  a  street, 
injuring  a  person  passing,  negligence  would  be  presumed; 
ihat'where  a  person,  while  walking  along  the  street  in  front 
of  a  building,  was  struck  by  a  falling  chisel,  the  presumption 
of  negligence  is  sufficient  to  call  fi>r  an  explanation;  that 
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wheve  plaintiff  was  iqjored  while  iv^king  on  the  sidewalk  ef 
a  street,  immediately  under  the  defendant^  railroad,  by  being 
struck  with  a  heavy  piece  of  metal,  which  fell  from  oneaf 
defendant's  cars  passing  above,  that  from  the  oatareof  the 
accident  negligenoe  might  be  inferred,  etc»:  MuUeu  v,  Sl  John^ 
57  N.  Y.  667;  16  Am.  Rep.  630;  Kearney  v.  XomdM  £.  R.  Cc,^ 
L.R.6aB.411;  L.  H.  6  Q.  B.  769;  Bym4w.£oadk,2Rual. 
&  C.  722;  Cahalin  v.  Cochran,  1  N.  Y.  St  Bep.  583;  QcU  v. 
Manhattan  Ry  Co^  6  N.  Y.  Supp.  185;  affirmed  126  N.  Y. 
714;  Payru  v.  Tray  stc.  B.  R.  Oo^  83  N.  Y.  672. 

The  learned  general  term,  in  its  opinion,  admits  this  propo- 
sitbn,  and  concedes  that  the  fall  of  the  plate  or  dip,  in  the 
absence  of  an  explanation*  raises  a  presumption  of  negligence. 
That  court,  however,  reached  the  conclusion  that  the  presump- 
tion was  overthrown  by  the  evidence  produoed  on  behalf  of  the 
defendant.  As  we  have  seen,  that  evidence  was  given  by  the 
witness  Roach.  It  was  his  duty,  as  he  testified,  to  examine 
carefully  all  rails,  switches,  signals,  bolts,  and  fastenings  of 
all  kinds,  and  to  keep  tiiem  tight  He  further  states  that  in 
June,  1885,  he  was- engaged  in  following  out  his  instructions, 
and  performed  them  to  the  best  of  bis  ability.  In  no  place 
does  he  testify  that  he  ever  examined  the  bolt  and  clip  which 
fell  upon  the  plaintiff.  He  does  not  tell  us  bow  often  he 
passed  over  the  traok,  or  to  wlMit  ejelcAt  he  examined  the 
bolts  and  fastenings.  He  only  |^ves  ns  hiB  own  eondnsion 
that  he  performed  his  du^  to  the  best  of  his  aJbility.  It 
does  not  appear  to  us  that  this  was  suffioioBt  to  remove  the 
presumption,  which  neceeaari^  follows  firom  the  established 
fact  that  the  bolt  was  broken,  and  in  that  particular  theatmo- 
ture  was  out  of  repair,  and  dangerous. 

But  even  if  this  evidenoe  was  sufficient  to  remove  ibe  pre- 
sumption, as  held  by  the  general  term,  the  orediUlity  of  the 
witness  would  iStill  be  involved,  and  be  a  qnestion  for  tiM  jury. 
This  witness  was  the  defendant's  track*walker.  It  was  fa^ 
duty  to  examine  the  bolt  which  was  broken.  If  there  was 
any  negligenoe  for  whioh  the  defendant  was  ehai^able,  it  wtm 
that  of  this  witness.  He  was  therefore  a  person  iotenested, 
and  possibly  .  actuated  by  a  motive  to  shiekl  himeelf  firom 
blame:  Dean  v.  Van  NoUrund,  28  Week.  Dig.  A7;  EUmmd  t. 
We$tem  Unwn  SU.  Co.,  46  N.  Y,  549-554;  6  Am.  Rep.  140. 

It.  is  claimed  that  the  plaintiff  neglected  to  produce  ttpon 
the  trial  the  broken  bolt.  His  e<M]n8el  said  it  was  lost.  He  had 
established  a  prima  Jade  case  when  he  rested.    The  burden 
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-WM  tben  on  ih«  .defendant.  The  npper  poriioo  of  the  broken 
bolt  was  left  in  the  structure  in  the  possession  of  the  defend- 
ant, who  could  JiawB  pradnoed  it  bad  it  so  desired. 

The  plaintiff  Aould  haye  been  permitted  toaubmit  to  the 
jary.theiqiitiiion  of 'the  defendant!s  nc^genca 

The  Jud|i^ineiitishould  oonseguentljr  Jm  revexaed»  and  a  new 
trial  granted,  nith  costs  >to  abide  (be  ayent. 

NsouGSHos —  Whithbr  2KMBjnaa>  num  HAPvimHo  of  Aooidbmt.  ^Tho 
fact  that  m  pasaengQr  is  iojurad  on  a  cable-oar  without  fault  of  hia  own  does 
not  miae  a  presnmption  of  negKgenoe,  oaating  the  Imrden  of  proof  on  tho 
nOway  Mmpmy  t»  diapreve  il:  Hcudkhmw,  FpmU^nreei  He.  Sty  Ox,  8  Waah. 
aM;  SS  Am.  Bt  Rapw  TS^  and  note.  NtgUganco  will  ndt  l>e  pMramed  from 
iha  inaro  faet  of 'a  firo,  wlien  there  iano  eTidenoe  of  negligence  in  prariding 
the  ppoper  apparatoe  for  aappreMing  it^  and  the  «Tidence  is  eoDJectoral  aa 
to  its  caase:  Montgomeiry  r.  Mwkegon  Booming  Co,,  88  Mich.  688;  26  Am.  St. 
"Rep.  808,  and  -note.  'Hef^fi^Boea  ia  not  prasumed  agatnat  the  owner  or  drtrer 
••fa bens  fromtbe.&ot tbattha faerae atteohad  to a.ctftTanawagr while fai 
joharg^  of  the  4river,  andr  in  apite  «of  his  eflfoata  to  control  bim^  injured  a  per- 
«on  in  the  atreet:  O'Brim  ▼.  MiOer,  60  Conn.  214;. 26  Am.  St  Eep.  820. 
Tor  an  extended  diqcossion  of  accidents  aa  evidence  of  neglyj^ence,  see  ex* 
tended  note  to  PAJ2aiiJpftfo  «fic  iff .  J2.  Co.  r.  Andfrmm,  80  Am.  St  Rep.  490. 
Aatowhefber'tbereis  a  presnmptianof  negligenoe  when  an  injnry  haa  been 
«a£Eered,  «ad  there  ia  do  STidenea  showing  who  w»a  at  tmaXt^  aaa  axtendad 
aala  to  Hit^m.  OaAieaM*  6  Am.  St  B^  792. 


Sabin  .V.  Phinnbi. 

[184  Haw  Tom^  423.] 

.Bnncirr  Soonrr,  Mxmbbr  ov,  mat  Dirict  Girtifioats  Issosd  in  Fator 
tJtw  Stbakobb.  —  A  member  Of  the  Ancient  Order  of  United  Workmen 
M  the  Btate  of  Kew  York  oan  legally  direct  the  snm  to  become  dne  at 
Mi  death  tobe^iaid  to natran^er  baTkig  no.inenrable  intorett  in  his  life, 
ainoe  aeither  the  atatota  nader  whioh  the  aooiety  ia  organized  nor  the 
by-laws  of  the  society  in^poee  any  limitation  on  the  j^rsons  to  whom  cer- 
tificates shall  be  payable. 

JLfpoihtib  nr  'Osrtttioats  or  BsNcnr  Socnerr  has  17o  ysflrrsD  Irtbrbst. 
—  An-appaintoe^inaeertificate  of  memberafaip  in  a  benefit  society  ao- 
^mxea  -mo  ▼asted  iotterasA  <in  Ibe  aitm  pay^blo  therenader  of  which  he 
aannot  be  deprived  with ont  his  consent,  and  the  member  may  therefore, 
during  his  lifetime,  at  his  will,  change  the  appointee,  from  time  to  tim^ 
aa  he  may  elect 

Action  upon  a  certificafteof  membership  issued  to  John  C. 
Sabin  by  the  Grand  Lodge  of  the  Ancient  Order  of  United 
Workmen  of  the  State  of  New  York,  which  was  incorporated 
under  the  laws  of  the  state.    The  statute  authorized  the  cor- 
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poration  to  create  subordinate  lodges.  One  of  the  bj-Iawe  of 
the  corporation  was  the  following:  "Sec.  17.  Any  member 
holding  a  beneficiary  certificate,  desiring  at  any  time  to  make 
a  new  direction  as  to  its  payment,  may  do  so  by  authorizing 
such  change,  in  writing,  on  the  back  of  his  certificate,  in  tbe 
form  prescribed,  attested  by  the  recorder,  with  the  seal  of  the 
lodge  attached,  and  by  the  payment  to  the  Grand  Lodge  of 
the  sum  of  fifty  cents;  but  no  change  or  direction  shall  be 
valid  or  have  any  binding  force  or  efiect  until  it  shall  have 
been  reported  to  the  grand  recorder,  the  old  certificate,  if  prac- 
ticable, filed  with  him,  and  a  new  beneficiary  certificate  issued 
thereon,  and  said  new  beneficiary  certificate  shall  be  num- 
bered the  same  as  the  old  certificate."  On  the  22d  of  March, 
1879,  a  subordinate  lodge  of  the  order  duly  issued  to  John  C. 
Sabin  a  certificate  entitling  him  to  participate  in  the  bene- 
ficiary fund  of  the  order  to  the  amount  of  two  thousand  dol- 
lars, to  be  paid  to  his  wife,  Ella  A.  Sabin,  the  plaintiff,  at  hia 
death.  In  May,  1883,  the  husband  and  wife  separated,  and 
never  lived  together  thereafter.  Up  to  the  time  of  their  sepa- 
ration the  husband  paid  the  dues  on  the  certificate.  After- 
wards, John  0.  Sabin  resolved  not  to  keep  the  certificate  in 
force  for  the  benefit  of  his  wife,  and  he  and  A.  S.  Phinney,  the 
defendant,  who  was  in  no  wise  related  to  him,  agreed  that 
Phinney  should  pay  all  subsequent  dues,  and  that  a  new  cer- 
ti  ficate  should  be  issued,  payable  to  him  on  the  death  of  Sabin. 
To  accomplish  this,  Sabin  indorsed  on  the  certificate  a  revo- 
cation of  his  former  direction  as  to  the  payment  of  the  bene- 
ficiary fund  due  at  his  death,  and  a  direction  for  payment  of 
said  fund  to  be  made  by  Phinney  or  his  heirs.  The  original 
certificate,  with  the  aforesaid  indorsement,  was  delivered  up 
and  canceled  by  the  officers  of  the  Grand  Lodge,  who,  on  July 
20,  1883,  issued  a  new  one  precisely  like  it,  except  that  it  was 
payable  to  Andrew  S.  Phinney  instead  of  to  Ella  A.  Sabin. 
Phinney  paid  all  the  dues  on  this  new  certificate.  Sabin 
died  intestate  on  October  13,  1883.  Mrs.  Sabin  and  Phin- 
ney each  claimed  to  be  entitled  to  the  fund  payable  by  the 
terms  of  the  certificate.  The  Grand  Lodge  did  not  contest  its 
liability,  and  paid  the  amount  into  court 

De  MerviUe  Page^  for  the  appellant. 

George  N.  Orcutt,  for  the  respondent 

PoLLETT,  C.  J.     The  appellant  insists  that  the  oaiicellatioii 
of  the  first  certificate,  which  was  payable  to  her,  and  the  sob- 
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stitation  of  the  Becond,  which  was  payable  to  the  respondent, 
were  void  for  two  n  asons:  1.  That  the  respondent  had  no  in- 
surable interest  in  the  life  of  John  C.  Sabin;  2.  That  she,  the 
wife,  acquired,  by  virtue  of  the  first  certificate  and  its  delivery 
to  her,  a  vested  right  to  the  sum  payable  on  her  husband's 
death,  of  which  she  could  not  be  deprived  without  her  consent. 

The  statute  under  which  the  corporation  was  organized 
expressly  provides  that  the  funds  *'  may  be  set  apart  and  pro- 
vided to  be  paid  over  to  the  families,  heirs,  or  representatives 
of  deceased  or  disabled  members,  or  to  such  person  or  persons 
as  such  deceased  member  may,  while  living,  have  directed." 

The  by-laws  of  a  corporation  impose  no  limitation  on  the 
persons  to  whom  certificates  should  be  payable.  It  was  held 
in  Massey  v.  Mutual  Relief  Soe.,  102  N.  Y.  523,  that  there  being 
no  restriction  iii  the  act  under  which  the  society  was  incor- 
porated against  making  a  certificate  payable  to  a  person  in 
no  wise  related  to  the  member,  that  a  certificate  issued  to  a 
stranger  was  not  void  as  a  wager  policy.  In  that  case  the 
certificate  was  issued  in  favor  of  a  person  not  related  to  the 
member,  and  who  was  not  a  member  of  the  society;  but  in 
the  case  at  bar  the  certificate  was  issued  in  favor  of  a  member 
of  the  order.  Under  the  statute  and  by-laws,  a  member  of 
this  corporation  can  legally  direct  the  sum  to  become  due  at 
his  death  to  be  paid  to  a  stranger  having  no  insurable  interest 
in  his  life:   Niblack  on  Mutual  Benefit  Societies,  sec.  178. 

Did  the  plaintiff,  by  the  certificate  and  its  delivery  to  her, 
acquire  a  vested  interest  in  the  sum  payable  thereunder,  of 
which  she  could  not  be  deprived  without  her  consent  ? 

It  is  to  be  observed  that  the  wife  never  paid  any  part  of  the 
expenses  incident  to  the  membership  of  her  husband  in  this 
society,  nor  of  her  membership  in  the  society  to  which  she 
belonged,  and  no  pecuniary  consideration  can  be  raised  in  her 
favor.  The  statute  under  which  the  corporation  was  organ- 
ized, its  by-laws,  together  with  the  application  for  and  the 
certificate  of  membership,  constituted  the  contract  which  ex- 
isted between  the  member  and  the  society,  which  instruments, 
construed  together,  measure  the  rights  of  these  litigants:  Hel- 
lenberg  v.  District  No.  i,  94  N.  Y.  580;  Sanger  v.  Rothschild, 
123  N.  Y.  577;  Niblack  on  Mutual  Benefit  Societies,  sec.  166. 

The  relation  which  existed  between  Sabin  and  the  society 
subjected  him  to  certain  burdens  and  entitled  him  to  certain 
benefits  during  the  continuance  of  his  membership,  and  if  he 
died  while  in  good  standing  in  the  order,  his  appointee  be- 
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oaae  entitled  to  a  oertain  8um.  This  relation  could  be  ter- 
minated at  any  time,  itt  the  will  of  the  membei;  and  the 
appointee  was  cliangeaUe  from  time  to  time,  as  he  might 
eleot  If  we  cbeose  to  term  this  Telatum  a  contract^  and  it 
was  established  hy  i^reetnen^  the  oontnsot  fare  the  right  of 
change  of  the  beaefteiary  with  or  without  oseason*  Any  per- 
son who  beoame  an.appointse  in  anohaioertifiaate  took  the 
position  aulijeot  to  the  absolute  right  ef  the  member  to  substi- 
tute a  new  oBe.at  my  moment  The  nghts  acquired  by  the 
member  by  virtue  of  this. relation  did  not  aanouot  to  a  obese 
in  action.  He  had  no  iaterest  in  thejooiety  that  was  Assign- 
able or  transferable  until  some  right  .of  action  bad  aoomed. 
The  appointee  had  no  vested  interest  in  the  ^sum. which  .might 
in  a  contingency  become  payable  on  death  of  the  member: 
HeUenberg  v.  DieiHa  No.  J,  94  N.  Y.  i80;  Sanger  v.  Moih^chUd^ 
123  N.  Y.  .&77;  Braum  <v.  Cfuiholie  MuHlqI  Bra^  A^^  83 
Hun,  263;  BooAirg  v.  Cronan,  9  N.  Y.  8upp.  (661 

It  being  settled  that  an  appointee  under/snoh  anentnmt  has 
no  vested  interest  in  the  sum,  the  positiMi  taken  by  the  ,plain« 
tiff  in  this  case  becomes  utterly  untenable. 

The  judgment  should  be  affirmedt  vith  40sts. 

Imsueahcb— WHrissB  Bmrnaouaajx^  Obhtoioatb.  of.  MsMBiBwrfF  or 
MuTUAh  Bbhbrt  JSooriTT  AoQUiRBS  ▲  Vkstbd  IicTBRnr.  —  f^«re  tha. 
laws  of  a  mata&l  benaflt  todi^ty  provide  that  a  mendber  iii%y,  aftar  naming  a 
beoefioiary,  •asrender  %ii  oertltloala  9M'fKman  m'amw oob  naaiingaaothar 
-pBTsoA  m  bmafieiary,  nmk  wmalbmt  "jfcatimdt, 'by  amBlogm  baosfioiar/  and 
traniferriqg  iha  poMvasion  of  «tiM  aartifinata>to  iiiin,  ibarabj  eonTejr  to  liina 
any  veated  interest  in  tlia  benefit  during  tba  life  of  the  member:  Brcma  ▼• 
Orand  Lodge,  80  Iowa,  287;  20  Am.  8t  Rep.  420;  TU$uH>rtk  t.  Tiitwotik, 
40  Kan.  IHl;  Sagkg  t.  Oramd  Lodge,  181  HI  408.  A  deaignated  beneficiary 
of  a  nmtual  lienflfit  aMeoialieQ  l&aa  bo  inleeaat  or  vwtad  ri^  in  tbo  fond  or 
bonnly  of  hia  donor  natil  the  death,  of  the  lattac^  juid  ao  oonaent  of  the  ier- 
mer  to  'a  change  of  the  beoeficiaiy  ia  required:  Union  MtiL  Am\  ▼.  Mowi* 
gomerff,  70  Mioh.  587;  14  Am.  8t  Bep.  619,  and  note;  Martin  t.  Stubbinge^ 
128  IlL  887;  9  Am.  St.  Rep.  620.  The  mle  aeema  to  bo'dafcrent  with  re. 
gard  -to  the  Tighte  of  benefleiariaa  voder  a  Mgnlar  polioy  of  ttfriBannnnes 
Hooker  t.  amgg,  \QU  N.  a  116;  11  Am.  »t.  B^  717*. and  noteu  Boa  ea- 
tended  note  to  Bankers'  etc  Aa»*n  r.  Bkxfp^  19  Am.  St.  Rep.  786,  in  which  tho 
deaignatton,  change,  andiighta  of  benefioiariee  of  oertifioatea  in  mntnal  bene* 
fit  societiea  are  diaonased. 

Mutual  BBNcrrr  Booibtibi— SraAHoms  as  BimaioiAxm.  —  no 
righta«f 'Btrangera  ;to  tilM.aa  UawiioiMiai'JOiridT  aoartifiaate  in  a  anataal 
bett«fit.eooiaty.i»diae«nod  ia  ji  aotetto  BmHn*  .i<fe  Am*m  w.  AcffP^  19  Am. 
Bt  B^p.  788. 
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OoBANio  Steam  Navigation  Company  v.  Compa- 
nia Tbansatlantiqa  Espanqla. 

{m  Smw  Yobs,  46L] 

Kabtt  Oompxllbd  to  Pat  Damaqis  io&  Amothhi^s  NcoLioufci  Ertitlbo 
TO  Imokmnitt.  —  A  person  who,  without  fault  ou  bit  own  part,  has  been 
oompelled,  by  a  jtidgmeat  of  a  court  having  jvrrsdiction,  to  pay  damagea 
oooaaioaod  by  tha  negUi^eiMe  of  anelhor  U  eatttlid  to  hulemaity  from 
the  Utter,  whether  contractiiai  relatioaa  eKisI  batweaD.tlie«  or  not;  and 
tha  right  to  aaoh  iiklienittity  does  not  depend  upon  the  fact  that  the 
wrong-doer  owed  to  the  party  charged  with  the  liability  a  speoial  or  par- 
Healar  doty  not  to  be  negligent^ 

PvMJO  PiBRs,  PiasoNs  CoKtBOhhaa^  Boimo  to  Exnuns  Same  Camle  tor 
Sarary  m  PObIpIQ  as  Xooam  Usiva  Pdblio  afsina.  —  The  same  duty 
to  ezeroiae  care  for  the  safety  of  the  pnblio  and  of  all  persons  having  oc* 
oasion  to  use  publio  piers  is  due  from  those  in  control  of  such  pier«  ai 
from  tbnse  using  publio  streets,  sinee  both  are  public  ways. 

JomamvT  •FOtaourr  Oovrt  op  Ukitvd  Statb,  Btimt  to  bvOitbk  to, 
nr  9TACKt  QpvKra.  — State-  oovrtsi  mnat  giro  th«samo  foroe  and  effect 
to  a  final  X«dgmeut  of  the  oircuit  court  of  the  United  States  that  tliey 
give  to  the  judgments  of  the  courts  of  their  own  state,  and  thia»  although 
had  the  action  been  brought  in  the  state  court,  no  Judgment  could  have 
been  recovered  thereiik 

JuDOMBirr  fOR  Damaoib  worn  Nsoliobmo^  bow  Far  GoiioLnsiTi  ix  Aonov 
TO  Rioavjui  AicounT  Paxd  P.UBauAiCT  thbrxto.  —  In  an  aetion  brought 
to  recover  the  amount  which  the  plaintiff  haa  been  compelled  by  the 
judgment  of  a  court  having  jurisdiction  to  pay  for  the  alleged  negligence 
of  the  defendant^  the- Judgment  in  the>  first  aetion  is  proof,  in  the  second 
aetmb  of  the  HahiUty,  and  the  anomi*  tbeseof;  of  the  defendant  in  the 
first  action  to  tUA  plaintiff  therein^  where  notioB  of  thai  action  and  an 
opportunity  to  defend  it  were  given  to  the  wrong-doer,  but  it  is  not  con- 
elusive  evidence  of  the  liability  of  the  defendant  in  the  second  action  to 
the  defendant  in  the  first  action.  Suefr  liability  most' be  established  by 
avidenos  entaide  of  the  reoord  in  the  first  aotieik 

This  is  an  appeal  from  a  judgment  denying  the  plaintiff's 
motion  for  a  new  trial,  and  dismissing  its  complaint.  The 
plaintiff  is  a  British  and  the  defendant  a  Spanish  corporation. 
The  department  of  docks  of  the  city  of  New  York,  by  an  in- 
strument in  writing,  for  convenience  called  a  lease,  granted  to 
the  plaintiff  the  wharfage  of  piers  44  and  45,  on  the  North 
River.  This  instrument  contained  the  following  provisions: 
^*  And  the  said  parties  of  the  first  part  hereby  authorize  the 
flaid  party  of  the  second  part  to  enter  upon  the  said  premisea 
and  take  possesaioni^f  the  samoi  at  tha  time  herein  designated 
and  for  the  purpose  herein  set  fbrtb,  and  to  hold  and  enjoy 
the  same,  subject,  however,  to  all  ordinances  of  the  mayor, 
aldermen^  and  commonalty  of  tha  city  of  New  York  now  ia 
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force,  or  which  may  hereafter  be  adopted  by  the  said  mayor, 
aldermen,  and  commonalty  of  the  city  of  New  York,  and  all 
laws  of  the  Btate  of  New  York  which  are  now  in  force  or  which 
may  be  hereafter  enacted,  in  any  way  appertaining  or  relating 
thereto.  .  •  •  .  And  the  said  party  of  the  second  part,  for  it- 
self, its  BuccesBors  and  assigni,  agrees  to  erect  on  each  of  said 
piers,  Nos.  44  and  45,  imder  the  supervision  of  the  said  de- 
partment of  docks,  and  in  conformity  with  the  fire  la  vsof  the 
city  of  New  York,  and  in  accordance  with  plans  to  be  filed  in 
and  approved  by  said  department,  suitable  sheds  for  the  pro- 
tection of  merchandise  and  freight."  The  plaintiff  sublet  pier 
44  to  the  defendant  While  in  possession  of  this  pier,  the  de- 
fendant permitted  the  Louis  Baker  to  receive  its  cargo  at  it 
John  Cleary  was  employed  in  loading  the  vessel,  and  while  he 
was  engaged  in  hoisting  freight  on  board,  a  sliding  door  in 
the  shed  on  this  pier  fell  npon  him  and  broke  his  right  leg. 
Cleary  brought  an  action  in  the  circuit  court  of  the  United 
States  against  the  Oceanic  Steam  Navigation  Company,  at 
leging  that  it  was  lessee  of  pier  44,  having  possession  and  con- 
trol thereof  at  the  time  of  the  accident,  and  that  the  door  fell 
upon  him  by  reason  of  the  carelessness  and  negligence  of  the 
defendant  in  failing  and  omitting  to  have  said  door  properly 
secured.  The  answer  denied  negligence,  and  alleged  that  the 
pier  was  in  the  possession  of  a  sublessee  at  the  time  of  the  ac- 
cident. The  Spanish  corporation  had  notice  of  Cleary's  action, 
but  did  not  defend  it  The  British  corporalft>n  made  defense^ 
but  judgment  went  against  it  for  $2,084.06  damages  and  costs. 
A  motion  for  a  new  trial  was  denied.  As  the  amount  of  the 
judgment  was  not  sufficient  to  authorise  an  appeal  of  the  su- 
preme court  of  the  United  States,  the  judgment  was  final,  and 
had  to  be  paid.  In  defending  the  action  the  sum  of  $784.12 
was  necessarily  expended,  and  this  action  was  brought  to  i^ 
cover  those  two  sums,  with  interest 

Laurence  Oodki%  for  the  appellant 

James  S.  8team$^  for  the  respondent 

FoLLBTT,  C.  J.  Had  Cleary's  judgment  been  ncowni  in 
a  court  in  this  state  and  affirmed  by  a  court  of  last  resort,  the 
right  of  the  Oceanic  Steam  Navigation  Company  (assoming 
that  its  negligence  did  not  contribute  to  the  aooident)  to  re- 
cover the  sums  it  had  been  compelled  to  pay  by  the  jndgmeal 
would  hardly  be  questioned.    There  are  many  reported 

Digitized  by  VjOOQIC 


Ocu  16U2.J     Oceanic  S.  N.  (Jo.  c.  Uomfama  T.  E.  667 

of  recoveries  of  sums  which  pcreons  have  been  compelled  by 
judgments  to  pay  for  the  neglects  of  others,  and  the  general 
rule  is,  that  there  may  be  a  recovery  had  in  such  cases,  unless 
the  parties  concurred  in  the  wrong  which  caused  the  dam- 
ages: Rochester  v.  Montgomery^  72  N.  Y.  67;  Village  of  Port 
Jervis  v.  First  Nat.  Bank,  96  N.  Y.  550;  Chicago  City  v.  Rob- 
bins,  2  Black,  418;  4  Wall.  657;  Lowell  v.  Boston  etc.  R.  R.  Co., 
23  Pick.  24;  84  Am.  Dec.  83. 

The  foregoing  cases  were  brought  by  cities  to  recover  sums 
which  they  had  been  compelled  to  pay  to  travelers  on  the 
streets  for  injuries  caused  by  the  negligent  conduct  of  the 
defendants.  In  those  cases  the  liability  of  the  defendants  to 
indemnify  the  municipalities  is  not  placed  on  the  ground  that 
persons  causing  injuries  in  highways  owe  a  higher  or  different 
duty  to  the  public  or  to  a  city  than  to  individuals,  nor  upon 
the  ground  that  the  liability  over  is  peculiar  to  neglects  to  use 
due  care  in  public  streets.  The  same  duty  to  exercise  care  for 
the  safety  of  the  public  and  all  having  occasion  to  use  piers 
would  seem  to  be  due  from  those  in  control  of  public  piers  as 
from  those  using  a  public  street,  for  both  are  public  ways: 
Rndway  v.  Briggs,  37  N.  Y.  256;  Taylor  v,  Atlantic  Mut.  Ins. 
Co.,  37  N.  Y.  275;  In  re  New  York  Cent.  etc.  R.  R.  Co.,  77 
N.  Y.  257;  Taylor  v.  Mayor  etc.,  4  E.  D.  Smith,  559;  Mayor 
etc.  V.  Rice,  4  E.  D.  Smith,  604;  People  v.  Baltimore  etc.  R.  R. 
Co.  50  Hun,  192;  117  N.  Y.  152-157;  People  v.  Malhry,  46 
How.  Pr.  281-283;  2  Thomp.  A  C.  76;  People  v.  Macy,  62 
How.  Pr.  65;  Glttct  v.  Ridgewood  Ice  Co.,  9  N.  Y.  Supp.  254. 

In  Gray  v.  Boston  Oas  Light  Co.,  114  Mass.  149,  19  Am. 
Rep.  824,  the  defendant'  fastened  a  telegraph  wire  to  the  plain- 
tiff's chimney  without  having  obtained  permission.  The 
weight  of  the  wire  pulled  the  chimney  into  the  street,  injuring 
a  traveler,  who  began  an  action  to  recover  his  damages  against 
the  owner  of  the  building.  Notice  of  (he  suit  was  given  to  the 
gas-light  company,  but  it  refused  to  defend.  Subsequently, 
Gray,  the  owner  of  the  building,  paid  the  traveler  $335  for  his 
damages  and  in  settlement  of  the  action,  and  then  sued  the 
gas-light  company  to  recover  that  sum  and  the  expenses  of 
the  litigation.  It  was  held,  the  sum  paid  in  settlement  hav* 
ing  been  found  to  be  reasonable,  that  it  and  the  expenses  of 
the  action  could  be  recovered.  The  court,  in  discussing  the 
question,  said:  *'  When  two  parties,  acting  together,  commit  an 
illegal  or  wrongful  act,  the  party  who  is  held  responsible  in 
damages  for  the  act  cannot  have  indemnity  or  contribation 
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from  the  other,  because  both  are  equally  culpable,  or  particcps 
criminis,  and  the  damage  results  frotu  their  joint  offense.  Tiiis 
rule  does  not  apply  when  one  does  the  act  or  creates  the  nui- 
sance, and  the  other  does  not  join  therein,  but  is  thereby  ex- 
]x>sed  to  liability  and  suffers  damage.  He  may  recover  from 
the  party  whose  wrongful  act  has  thus  exposed  him.  la  such 
case  the  parties  are  not  in  pari  delicto  as  to  each  other,  though 
as  to  third  persons  either  may  be  held  liable." 

In  Churchill  v.  Holt,  127  Mass.  165,  34  Am.  Rep.  855,  a 
judgment  had  been  recovered  against  the  occupant  of  a 
building  for  damages  sustained  by  a  traveler  who  had  fallen 
through  a  hatchway  in  a  sidewalk.  The  owner  paid  the  judg- 
ment, and  sought  to  recover  the  amount  of  it  from  Holt,  alle- 
ging that  his  servant,  in  the  course  of  his  business,  opened  and 
negligently  left  the  hatchway  uncovered,  and  so  caused  the 
accident.  On  tlie  trial  the  evidence  to  prove  this  allegation 
was  rejected,  but  it  was  held  on  review  that  it  was  competent. 
It  was  said:  **The  rule  that  one  of  two  joint  tort-feasors  can- 
not maintain  an  action  against  the  other  for  indemnity  or 
contribution  does  not  apply  to  a  case  where  one  does  the  act 
or  creates  the  nuisance,  and  the  other  does  not  join  therein, 
but  is  thereby  exposed  to  liability.  In  such  case  the  parties 
are  not  in  pari  delicto  as  to  each  other,  though  as  to  third  per- 
sons either  may  be  held  liable.'' 

In  that  case,  as  in  the  one  at  bar,  the  defendant  took  the 
position  that  the  judgment  in  favor  of  the  traveler  against  tlia 
owner  was  conclusive  against  his  right  to  maintain  the  action. 
This  position  was  not  sustained,  and  in  discussing  the  ques- 
tion the  court  said:  ''Under  the  pleadings  in  that  suit  the 
judgment  may  have  been  rendered  upon  the  ground  that  the 
plaintiffs  were  liable  as  occupants  of  the  building,  without  any 
regard  to  the  question  jrhether  they  or  a  stranger  to  the  suit 
removed  the  cover  or  negligently  left  it  unguarded.  It  con- 
clusively shows  that  they  were  guilty  of  negligence  in  law  as 
to  the  person  injured,  but  it  does  not  show  that  they  were 
particeps  eriminia  with  the  defendants,  and  is  not  inconsistent 
with  their  right  to  maintain  this  action."  This  case  was 
retried,  and  the  jury  found  that  the  parties  were  joint  tort- 
feasors, and  the  plaintiff  was  defeated:  Churchill  v.  Holt,  131 
Mass.  67;  41  Am.  Rep.  191.  The  principle  was  again  asserted 
in  Simpson  v.  Mercery  144  Mass.  413;  Old  Colony  R.  R.  Co.  r. 
Slavene,  148  Mass.  363;  12  Am.  St  Rep.  558. 

In  City  of  Brooklyn  v.  Brooklyn  City  R.  R.  Cb.,  4TF.  T. 
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475, 487, 7  Am.  Rep.  469,  the  rule  of  liability  was  thus  vtaHiedT 
*' Where  the  parties  are  not  equally  criminal,  tlie  principal 
delinquent  may  be  held  reeponsible  to  a  co-delinquent  for 
damage  paid  by  reason  of  the  offense  in  which  both  were  con* 
eerned  in  different  degrees  as  perpetrators."  This  was  said 
in  an  action  founded  upon  a  covenant  to  keep  the  street  upon 
which  the  accident  occurred  in  repair,  but  reference  was  made 
to  Lowell  V.  Boston  etc.  S.  R.  Co.,  28  Pick.  24,  34  Am.  Dec. 
33,  a  leading  case,  laying  down  the  rule  that  where  one  hat 
been  compelled,  by  a  judgment,  to  pay  the  damages  occasioned 
by  another's  negligence,  the  amount  paid  may  be  recovered 
against  the  principal  wrong-doer,  though  contractual  relations 
do  not  exist  between  the  parties  to  either  action.  See  also 
Bishop  on  Non-Contract  Law,  sec.  535. 

When  damages  have  been  recovered  by  a  judgment  against 
a  master  for  injuries  sustained  by  a  servant's  negligence,  the 
master  not  having  contributed,  the  sum  so  paid  by  the  latter 
may  be  recovered  from  the  servant:  Smith  v.  Foran^  48  Conn. 
244;  21  Am.  Rep.  647;  Grand  Trunk  Ry  Co.  v.  Latham,  63 
Me.  177;  Green  v.  New  River  Co.,  4  Term  Rep.  589;  Pritehard 
V.  Hitchcock,  6  Man.  &  G.  154;  Smith  on  Master  and  Servant, 
134;  2  Thompson  on  Negligence,  1061;  Wharton  on  Negli- 
gence,  sec.  246. 

Sufficient  cases  have  been  cited  to  show  that  one  who  has 
been  held  legally  liable  for  the  personal  neglect  of  another  is 
entitled  to  indemnity  from  the  latter,  no  matter  whether  con- 
tractual relations  existed  between  them  or  not,  and  that  the 
right  to  indemnity  does  not  depend  upon  the  fact  that  the 
defendant  owed  the  plaintiff  a  special  or  particular  legal  duty 
not  to  be  negligent.  The  right  to  indemnity  stands  upon  the 
principle  that  every  one  is  responsible  for  the  consequences  of 
his  own  negligence;  and  if  another  person  has  been  compelled 
(by  the  judgment  of  a  court  having  jurisdiction)  to  pay  the 
damages  which  ought  to  have  been  paid  by  the  wrongndoer, 
tliey  may  be  recovered  from  him. 

For  the  purpose  of  this  discussion  it  will  be  assumed  that 
had  Cleary  brought  his  action  against  the  Oceanic  Steam 
Navigation  Company  in  the  courts  of  this  state,  he  would 
hava  failed.  This  brings  us  to  the  question  of  the  effect  of 
the  judgment  of  the  circuit  court  of  the  United  States.  These 
eompanies  are  foreign  corporations*  and  Cleary  wae  a  lerfdcnl 
eitieea  of  thfs  state,  which  gave  the  circuit  court  jurisdietios 
of  the  aetion:  U.  &  Const.,  art  8,  seo.  2.    The  coarte  of  this 
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state  also  had  jurisdictioa  to  determine  the  controversy  be- 
tween Cleary  and  the  Oceanic  Steam  Navigation  Company. 
In  other  words,  the  circuit  court  of  the  United  States  and  the 
courts  of  this  state  had  concurrent  jurisdiction  to  determine 
whether  this  corporation  was  liable  to  Cleary  by  reason  of  the 
accident,  and  the  adjudication  of  either  court  would  have 
been  conclusive  upon  the  other.  The  judgment  of  the  circuit 
court  of  the  United  States  must  be  given  the  same  force  and 
effect  by  the  courts  of  this  state  as  we  give  to  the  judgments 
of  our  own  courts:  Crescent  City  Live  Stock  Co.  v.  BiUcheri 
Unum^  120  U.  S.  141;  2  Black  on  Judgments,  sec.  938. 

In  the  case  cited,  the  court  said:  ^^  And  their  [the  judges  of 
tiie  drcuit  court]  judgment  or  decree  when  rendered  is  bind- 
ing and  perfect  between  the  parties  until  reversed,  without 
regard  to  any  adverse  opinion  or  judgment  of  any  other  court 
of  merely  concurrent  jurisdiction.  Its  integrity,  its  validity, 
and  its  effect  are  complete  in  all  respects  between  all  parties 
in  every  suit  and  in  every  forum  where  it  is  legitimately  pro- 
duced as  the  foundation  of  an  action,  or  of  a  defense,  either 
by  plea  or  in  proof,  as  it  would  be  in  any  other  circumstances. 
While  it  remains  in  force,  it  determines  the  rights  of  the  pa^ 
ties  between  themselves,  and  may  be  carried  into  execution 
in  due  course  of  law  to  its  full  extent,  furnishing  a  complete 
protection  to  all  who  act  in  compliance  with  its  mandate.** 

What  effect  would  the  courts  of  this  state  give  to  a  judg- 
ment rendered  by  one  of  them  for  damages  arising  from  neg- 
ligence, in  an  action  brought  to  recover  the  amount  paid 
pursuant  to  the  judgment? 

The  defendant  in  the  action  would  not  be  bound  by  the 
judgment  as  a  party,  for  he  was  not  a  defendant  in  the  firrt 
action;  but  had  he  been  joined  as  a  defendant,  and  both  had 
been  adjudged  liable,  the  judgment  would  not  necessarily 
have  determined,  as  between  them,  whether  either  was  or 
was  not  primarily  liable,  because  that  question  could  not 
have  been  litigated  in  the  first  action,  at  least  it  oould  not 
have  been  without  the  consent  of  all  the  parties  to  it,  and  of 
the  trial  court,  and  then  only  through  the  aid  of  a  ipedal 
verdict  or  of  a  special  finding.  The  judgment  in  an  action 
first  brought  is  proof  in  the  second  action  of  the  liability,  and 
the  amount  thereof,  of  the  defendant  in  the  first  action,  to  the 
plaintiff  therein.  The  liability  of  the  defendant  in  the  second 
action  to  the  defendant  in  the  first  (the  plaintiff  in  theses- 
ond')  must  be  established  by  evidence  outside  of  the  record  of 
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the  first  action.  Such  would  have  been  the  conceded  effaofr 
of  Clearj's  judgment,  had  it  been  recovered  in  a  court  of  thit 
state.  In  the  case  at  bar,  the  judgment  of  the  circuit  court  i§^ 
not  conclusive  evidence  of  the  liability  of  the  defendant  to  the- 
plaintiff,  nor  would  it  have  been,  had  both  been  defendants  in 
that  judgment.  But  until  it  is  impeached  as  fraudulent,  or  . 
as  rendered  by  a  court  without  jurisdiction,  it  is  proof  that  the 
plaintiff  in  this  action  was  legally  liable  to  Cleary  for  the 
damages  occasioned  by  the  accident,  and  of  the  amount  of 
that  liability.  When  we  give  the  judgment  of  the  circuit 
court  that  effect,  we  give  it  the  same  force  and  effect  as  we 
give  to  a  judgment  of  our  own  courts.  When  the  plaintiff 
had  shown  that  he  gave  due  notice  of  the  pendency  of  tho 
first  action,  that  he  had  contested  it  so  far  as  he  could,  and 
had  finally  paid  the  judgment  rendered,  he  had  shown  tlie 
amount  of  the  damages  which  he  had  sustained,  aside  fron» 
the  expenses  incurred  in  its  defense.  Whether,  as  between, 
these  litigants,  the  defendant  is  primarily  liable  for  the  dam* 
ages  occasioned  by  the  injury  to  Cleary  must  be  determined 
by  evidence  outside  of  the  record  in  the  United  States  circuit 
court. 

The  record  of  the  first  action,  when  put  in  evidence  in  the 
second  action  by  a  plaintiff,  might  disclose  a  state  of  facts 
showing  that  he  was  solely  liable  for  the  injury,  or  that  the 
defendant  in  the  second  action  was  not  liable  over  to  him,  but 
such  facts  do  not  appear  from  the  record  in  Cleary's  case,  and 
the  report  of  the  reasons  for  the  denial  of  the  motion  for  a  new 
trial  shows  that  the  circuit  court  did  not  rest  its  judgment  on 
the  theory  that  such  facts  were  established.  The  court  saidr 
^' There  was  sufiicient  in  the  evidence  to  warrant  the  jury  in* 
finding  that  the  door  or  its  fastenings  was  in  a  condition  of 
disrepair  for  a  period  long  enough  to  justify  the  imputation 
of  negligence.  The  fact,  which  was  quite  clearly  shown,  that 
the  door  and  fastening  were  in  good  repair  when  the  defendant 
assigned  to  the  Spanish-American  company  the  right  to  col- 
lect wharfage  and  cranage  at  the  pier  did  not  relieve  the  de- 
fendant from  its  duty  to  keep  the  wharf  in  safe  condition  "l 
Cleary  v.  Oceanic  Steam  Nav.  Co.,  40  Fed.  Rep.  908. 

Whether  the  courts  of  a  state  have  given  the  same  force^ 
and  effect  to  a  judgment  of  a  federal  cooii  that  they  do  to< 
that  of  their  own,  is  a  question  which  may  be  reviewed  by  tbe^ 
supreme  court  of  the  United  States:  CreaceiU  CUy  Iav$  Stoelt 
Co.  V.  Butehen'  Union,  120  U.  S.  141. 
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T&»  ftM«  tlMir^Mtbini  olIasBraof  litigantoin  the^Utritod  States 
■TO<8i^wt  to  iMw  judiciBl  syBtems,  Hm  oonti  of  wfaiotl  some^ 
tfmeB  diArmtilidr  li^we^ot  tbe  rigbt»  and  liaibiiiliev  of  per- 
Bons,  witlMHit  having  in-  moot  eaees'  an  ultimarte  arbiter  to 
decide  as  batwcm  thna,  is  at  leaat  a  peculiarity  arisiDg  from 
our  dual  fcrat  of  goivemment  which  will  become  more  and 
more  apparent  aaiiime  goes  on  and  experience- is  aoqnired. 

The  judgmaat^riioald  be  revereed,  and  a  new  trial  granted, 
with  costs  ta  abide  1km  e^ent 


Patmknt— PMMra  FMno  DAMAoas  tea  Ks 
nrLBD  TO  iMvmunrwL  —  Whmn  partiw  am  noi  <iii  fiapl  MMd^  and  oba  it 
oompellad  to  pay  danagei,  ha  may  me  the  other  lor  oontrilmiMiu  Lttoeil  ▼. 
LoweUHe.  R.  B.  a>n».,  28  Pick.  24;  34  Am.  I>ea  38*  ami  note.  Where  one 
person  is  subjected  by  legal  process  to  pay  money  wbidt  another  !■  bound  by 
law  to  pay,  it  oaBH0t:bB  laqiiiced  that  th*  fbsmer  rivdl  inwezhaiutof  evety 
possible  meane  e€  iitfgitioa  in  reeiating  th*  paymea4  beloBe'ha  ehril  be  en* 
titled  to  hia  aetfonior  the  money  paid:  Wintkm^  v.  BmrdkUt  10  Hnmph. 
247;  61  Am.  Deo.  7QS;.and  note.  For  a  diecaesioaef  oontribntion  in  favor 
of  a  joiat  tort-feeaor  who  hae  been  compelled  to  pay  for  the  nagljgenoe  of 
another,  aee  estewLednota  lo GariertBUU  ▼.  Coel^  !•  Hm.  BL  Rep.  SeO-SSfl^ 
and  namevoaa  eaaeaeite^b  in  the  opinion.  A  naater  ean  leaevim  from  »  ae^ 
▼ant  for  whoee  neig^genoe  the  master  haa  been  obliged  to  pay  damagea,  whers 
the  maater  haa  bean  without  fault:  SmUk  t.  Fvnm,  43  Oonn.  244;  21  Am. 
Rep.  647. 

Wharth — LiAMura  or  Owmoi  voa  Ivjuans  OasBiirBr  iMFsoFsa  C6h, 
DrriON  or. — When  m  oeeteme  officer,  in  the  dieobarga  of  hia  duly,  felt  throapih 
an  unguarded  npaaiBgha  a  wharf  and  waa  injared»  ii- wa* held  thai  he  eonld 
recover  damagpe  thoralort  Low  ▼.  Oramd  Tnmk  iPy  Osw,  72  Ma.  818;.  88  Am. 
Rep.  331,  and  note.  The  occupant  or  leaeee  of  a  dock  or  pier  to  whieh  vea- 
sels  are  made  fart  for  the  purpose  of  receiving  and  diaoharging  freight  and 
pasaengera  rnnal  keep-  the  same  in  a  nasonably  eafa  oenoRtion  for  oarrying 
on  such  boainesac  NewaU  T.  BartkU,  114  N.  Y,  899;  Fwmmm  ▼.  Jihgem  188 
N.  Y.  167;  PkUaMT^  de,B.B.09.r.  Brain,  89  Pk^Sti  71}  83  Am.  Bop. 
726.  See  also  the  osea  of  WUieg  t.  Allegheny  Ctty,  118  Pa.  St.  490,  4  Am. 
St.  Rep.  608,  in  whidt  die  degree  of  care  that  wharf-owaera  maat  exercise 
iadiscussed* 

CouBiBk  FsoBui. — Gnmnr  Coukv —  CovdnmnraMaH  o»  JoDemmPB  or. 
— The  circuit  conrt  o£  the  United  Statee  ia  entitled  tatapmneh  veepoet  as  a 
court  of  a  sister  state,  and  within  the  limits  piesocibad  ta  it  haa  a  jurisdiction 
as  uncontrolled  as  that  of  any  court  whatever:  St,  Alban$  ▼.  Bn^  4  Vt  58; 
23  Am.  Dee.  24ft  A  state  court  oannot  lawfully  interfere  with  the  executiou 
of  final  pneeea  o£  » federal  court  for  the  proteetioarof  a  stranger  olaimmg 
that  his  property  haa  been  wrongfully  seiaed  in  axeention  to  aatiafy  the  debt 
of  another:  ifaiuoa  v.  Aarroim,  84  IlL  422;  86  Am»  Dee^  818^  sad  note. 
Circuit  courts  of  the  United  States  are  endowed  with  sneh  original  and  gen* 
sral  JvriscDetiov  as- to  entitle  them  to  the  benefit  of  sU  legal  intendments 
Boeessary  to  enpporl  their  acts  until  reipereed  or  annulled  by  a  mperior  tri« 
VwMli  i^pMT.  itaetev  IS  Ark.  218;  64  Am.  Die.  87l».  I 
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Hamilton   Katio^ax  £akk  il  ^AAMtmkm. 

:|184JI«ir  YoBdHWl 

VRAuimLVKT  Tkassksb  ov  Enhumbirkd  Pbopbbiv,  .OBSBsraas  XmnuiP  to 
Rboowb  oitlt  Valitb  Sfw  IrraBMSt  TRAN»nERRBx>.  ^  When  peraoiul 
property  i^edgod  toMOore  the  payment  df  a  ▼•lid  debt  it  Iraadulently 
Inaiinnd  'by  th«'«wiier,  ^his  «rsditon  «re  nat^  *ppoe  .the  Matting  Mtde 
4>f  tbft  .traiMbr.  OBtiiled  4o  kiwovw  fiani  ^lifl  f iBiiliilbat  tnuirfferae  th* 
fall  value  of  the  property,  bat«ciiJl^  iti  value *fteridMlB#H|g  4be  aoiouiil 
of  the  debt  And  however  jeaadaloiit  the  fnad  lUMjf  h^*9k  jDOBft  of 
•qufty  can  not,  by  way  df  pnniahment  for  his  partieipatiao  fai  the  fraa<l 
Binard  jndgmaat  agei— t'htm  for  a  tarn  oartioefling^tiwit  'vaftae. 

Obbhwobb  mtur  haaKmB^to-Faxm  BmnsvMD  bt  Vukmrnmrntn  JBmumnutwm 
WBBB.  —  Where  proper^  fntadulantiy  tmnCeMediBvald'lqr  t^  land* 
Blent  txanafeeee  for  len  than  iti  vmlni^  jtfia  maihamMi  ikm  4wirf«mr 
are  nolrlimited  in  thair  ceoovery  to  jftha  amount  veoaiFed  Inr  Ihi  jMropertj^ 
but  may  reoover  Its  fall  value  at  the  time  c/f  ttie  tranrifar* 

AcnoN  to  set  aside  a  fraudulent  transfiMC  Thi  Ofudoii 
■tates  the  case. 

06org$  Jf.  Pimwy^  Jr^  iat  the  appellanti. 

Wmiam  HUdirth  Fields  for  the  respondenfta. 

Parker,  J.  The  judgment,  among  other  ^^gi,  adji^ds^ 
that  a  transfer  of  certain  Becuritiea  .mada  fcf  Wilttam  V. 
Halstead  to  Richard  H.  Halstead,  on  tha  fniniwirth  day  of 
Jnly,  1884,  was  fraudulent  and  void  aa  agaasBt  Aa  oiodilors 
of  William  M.  Halstead  individually^  and  tba  im  ftf  Hal- 
atead,  Haines,  &  Co.,  of  which  William  IL  Hiiliitoad  mm  m 
member. 

Some  time  prior  to  the  date  mentionod,  WiUkna  IL  Bal- 
atead,  the  owner  of  the  securitiea,  hypothiwatad  ikntm  wMtk 
the  New  York  life  Insurance  and  Trust  Ckunpany  ia  *i 
m  loan  made  by  it  to  Halstead  of  sixiy-&w  A 

Halstead  paid  the  anu>unt  tbua  raooivad  mtto  Aha  flm  of 
Halstead,  Haines,  &  Oo. 

Subsequently,  the  firm  of  Halatead,  Haimf,  A  O^,  and  Urn 
individual  members  thereof,  being  abcmt  to  laaka  a  gBnand 
assignment  ibr  the  benefit  of  creditors,  WiUiAm  IL  AOstaad, 
without  any  antoal  consideration,  translacned  Om  i 
pledged  to  his  son,  Sichard  H.  iHalstoad.  Dpon  Aha  I 
Biohard  H.  gave  to  William  M.  hia  chaok  isr  aii 
aand  doUaia,  wbioh  waa  indoraad  by  Um,  aa 
to  Bichaid  H.,  who  deliveiad  tha  oheok,  to«Blhar  wltk  «■  m^ 
der,  to  the  trust  company.  It  canceled  tiia  lean,  lada  Ali^ 
arj  of  tha  seooEitiaSi  And  they  ware  ;than  draiqy|MihBBatoi  with 
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tlM  same  companj  for  said  sum  of  sixty-five  thousand  dollara. 
Ho  money  was  paid  to  either  William  M.  or  the  trust  com* 
pany.  Richard  H.  having  acquired  the  title  to  the  stock,  aa 
arrangement  was  made,  which,  in  effect,  operated  to  substitute 
Richard  H.  in  the  place  of  William  M.  as  the  debtor  to  the 
trust  company.  This  was  accomplished  by  canceling  the  old 
loan  and  making  a  new  one  for  the  same  amount,  with  a  re- 
hypothecation  of  the  same  securities. 

Ai  between  William  M.  and  Richard  H.,  the  efiect  of  the 
transaction  was  to  transfer  the  seoorities  charged  with  the 
payment  of  the  loan  which  it  was  originally  pledged  to  secure. 

He  afterwards  received  from  dividends  and  sales  of  the 
stock  seventy-six  thousand  five  hundred  dollars,  leaving  in 
his  hands  eleven  thousand  five  hundred  dollars  after  pay- 
ment of  the  loan.  This  sum,  with  interest,  he  was  by  the 
judgment  directed  to  pay  to  the  plaintiffs,  who  were  judgment 
creditors  of  William  M.  Halstead. 

The  appellant  urges  upon  this  appeal  that  judgment  should 
have  been  rendered  against  him  for  the  full  amount  of  seventy- 
tix  thousand  five  hundred  dollars;  that  having  been  a  party 
to  a  fraud,  a  court  of  equity  will  charge  him  with  the  full 
value  of  the  stock»  notwithstanding  the  larger  portion  of  it 
was  required  to  pay  a  valid  debt,  which  it  had  been  pledged 
to  secure  prior  to  the  transfer  to  a  party  in  no  wise  connected 
with  the  fraud.  It  it  said  that  this  will  be  done  by  a  court 
of  equity,  by  way  of  punishment  for  his  participation  in  the 
fkaud. 

While  it  it  true  that  oases  abound  where  the  courts,  in  an 
action  to  set  aside  a  deed  or  transfer  of  personal  property  on 
the  ground  of  fraud,  have  refused  to  allow  the  fraudulent 
grantee  or  transferee  to  be  reimbursed  the  money  actually 
paid  as  a  consideration  for  the  conveyance  or  transfer,  and  in 
the  course  of  discussion  have  treated  the  refusal  of  the  court 
io  allow  any  reimbursement  whatever  as  a  proper  punish- 
ment for  the  fraud,  it  has  never  been  assumed,  so  far  as  we 
have  observed,  that  the  refusal  to  allow  reimbursement  for 
moneys  paid  was  based  on  the  right  of  a  court  of  equity  to 
punish  the  party  because  of  his  wrong-doing.  The  effect  of 
the  decisions  may  have  been  to  punish  quite  severely  the 
fraudulent  grantee  or  transferee,  but  the  courts  did  not  have 
the  power  to  deprive  him  of  one  dollar  because  they  deemed 
Um  deserving  punishment. 

If  a  fraudulent  transferee  sell  the  property  befora  the  oom- 

Digitized  by  VjOOQ  IC 


Oct  1892.]     Hamilton  Nat.  Bank  v.  IIaf^stfad.  695 

mcncement  of  the  action  to  set  aside  the  transfer,  a  judgment 
for  the  value  of  the  interests  transferred  to  him  may  be  re- 
covered, but,  however  scandalous  the  fraud  may  be,  the  ooort 
is  powerless  to  award  judgment  against  him  for  m  fom  MC- 
ceeding  such  value. 

Other  tribunals  than  courts  of  equity  administer  the  law, 
which  has  for  its  object  the  punishment  of  the  guilty. 

If  A  convey  to  B  his  farm  worth  five  thousand  doIlarSi 
with  intent  to  defraud  his  creditors,  B  paying  him  one  thou- 
sand dollars  at  the  time  of  the  delivery  of  the  deed,  the  couri| 
in  the  decree  setting  aside  the  conveyance,  will  refuse  to 
grant  him  relief,  not  as  a  proper  punishment  for  the  offense, 
but  because  the  creditors  have  an  equity  equal  to  the  value  of 
the  property  granted,  which  should  be  fully  protected  as 
against  him  who  fraudulently  sought  to  despoil  it  But  for  the 
conveyance,  the  entire  property  would  have  been  applicable  to 
the  payment  of  the  creditors.  By  the  fraud  it  was  put  be* 
yond  the  reach  of  an  execution.  Because  of  it,  a  court  of 
equity  declares  the  deed  void.  And  to  the  request  of  B  that 
he  be  allowed  the  one  thousand  dollars  paid  to  his  fraudulent 
grantor,  a  court  of  equity  refuses  to  listen,  because  the  equity 
of  the  creditors  embraces  the  whole  of  the  property,  inclviding 
necessarily  the  interest  represented  by  the  one  thousand  dol- 
lars paid  to  A,  and  it  cannot  be  cut  down  or  interfered  with 
by  any  payment  constituting  a  part  of  the  fraudulent  trans- 
action. But  for  the  misconduct  of  B,  the  creditors  presumably 
could  have  reached  the  entire  interest;  therefore,  the  result  of 
it  must  be  borne  by  him,  and  not  by  the  innocent  party. 

Should  A  convey  his  farm  to  B,  subject  to  a  valid  pre- 
existing mortgage  of  five  thousand  dollars  held  by  a  third 
party,  and  B  subsequently  dispose  of  it  for  a  larger  sum,  out 
of  the  proceeds  of  which  he  pays  the  mortgage,  he  oannot  be 
required  to  pay  to  the  creditors  the  full  value  of  the  farm 
without  deducting  the  amount  due  on  the  mortgage;  for  as  to 
that  sum  the  creditors  have  no  equity.  If  the  fraud  had  not 
been  consummated,  only  the  value  of  the  property  in  excess 
•of  the  mortgage  could  have  been  made  available  in  payment 
of  the  claims  of  the  creditors.  As  to  that  interest  secured  by 
the  mortgage,  no  wrong  was  done  them.  Having  no  right  to 
«uch  interest,  no  principle  of  equity  exists  on  which  to  fouad 
a  claim  for  an  appropriation  of  any  benefit,  on  account  of  U^ 
from  a  fraudulent  grantee  of  the  equity  of  redemption. 

Or  i4  before  B  sella  the  property,  the  oonveyanea  is  asl 
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«Aide  on  the  ground  of  fraud  in  an  accounting  for  the  rents 
jind  profile,  he  will  be  allowed  for  interest  paid  on  the  mort- 
}gagQ,  and  for  the  reason  that,  the  mortgage  being  valid,  the 
.pEoperijT  was  chargeable  with  the  payment  of  the  interest 
ns  well  as  the  principal,  and  the  creditors  were  not  there- 
bee  harmed  by  it.  This  question  was  carefully  coneidered 
and  passed  on  in  Looa  w.  Wiltimon^  118  N.  Y.  485,  10  Am.  &L 
Eep.  495,  the  court  saying:  '*  Shall  he  account  to  the  creditors 
ior  more  rents  than  they  could  have  received  if  they  had  had 
jKMsession  of  the  real  estate?  •  •  •  •  When  the  creditors  of  the 
grantor  come  into  a  court  of  equity  seeking  to  compel' him  to 
account  for  rente  and  profits,  the  accounting  must  be  on  equi- 
table principles;  and  when  he  has  been  compelled  tosanrender 
the  property  conveyed  to  him,  and  to  account  for  all  the  profits 
he  has  made,  or  could  have  made,  or  ought  to  have  made, 
therefrom,  the  ends  of  justice  have  been  completely  and  «z> 
aotly  attained.''  In  the  same  ease,  the  fraudulent  grmnlee 
was  allowed  for  taxes  paid,  the  court  eaying:  ''They  were 
imposed  by  supreme  authority  for  the  benefit  of  the  pubUCi 
and  were  inevitable.  If  the  creditors  had  taken  the  proper^ 
at  the  time  John  Wilkinson  took  it,  they  would  have  beeo 
obliged  to  pay  them.  By  the  payment  he  did  them  no  wrong 
and  caused  them  no  prejudice.  Why  should  he  not  be  allowed 
them?  Upon  what  principle  of  equity,  or  upon  what  ground 
of  reason,  or  public  policy,  or  justice,  can  he  be  oompelled  tc 
allow  for  the  gross  rents,  without  any  deduction  whatever  for 
the  taxes  which  he  was  obliged  to  pay?" 

The  principle  underlying  the  decision  in  Zoos  v.  IPilUnasiiy 
118  N.  Y.  485, 10  Am.  St.  Rep.  495,  is  exactly  applicable  and 
decisive  here.  As  to  the  sixty-five  thousand  dollara  paid  out 
q[  the  proceeds  of  the  sale  in  extinguishment  of  a  debt  origi> 
nally  created  by  William  M.  Halatead,  these  phuntiffs  were  not 
harmed.  If  the  transfer  had  never  been  made,  and  the  eeoii- 
rities  had  been  obtained  by  them,  they  would  have  been  aub- 
}ect  to  the  payment  of  this  valid  pre-existing  debt.  It  was 
created  in  good  faith.  The  proceeds  were  turned  over  to  the 
firm  of  Halstead,  Haines,  A  Ca  And  if  appellant's  contention 
could  prevail,  then  the  creditors  would,  in  effect,  recover  the 
sixty-five  thousand  dollars  twice, — once  through  the  assets  of 
the  firm  into  which  the  sum  borrowed  originally  wenti  and 
the  eeoond  time  from  the  fraudulent  transferee;  ihe  latter 
being  obliged  to  pay  for  an  interest  whioh  he  did  nol  receive^ 
and  to  which  the  oreditore  would  harve  uover  bseoMe  ealitied 
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ihad  Iha  irsnafer  not  baan  made.  Initlia  laagnagB  of  Judga 
Xarl  in  Xaoa  T.  IFtttifi«m,llS  N.  Y.iSS,  10  AmBt.  Bep.496» 
4hia  "^wonld  baqxdiatias,  ncifc  jnUoBHeraqnity.'' 

The  authoritiea  00  carefully  selected  and  akUlfvUf  pfa> 
seated  I7  Mm  ofmasal  for  -the  appdhintuP'do  not  regard  aa 
«Mifliotiiig  mJtk  the  viewa  ao  &r  eKpreeaed.  In  8mUh  r. 
WbiU^  7  H.  Y.  JSupp.  878f  a  neiieral  essigiunBnt  was  declared 
icatidulenti  and  on  the  Aooaantfaig  iha  aeaignee,  beoanse  of 
iua  beiqg  A  parlor  to  the  firand  irttiating  the  assignment,  waa 
not  allowed  moneys  disbursed  in  the  payment  of  preferences, 
as  promded  by  the  assignment. 

In  Wmd  ▼•  JJunt,  88  Barb.  802,  tiie  fiandulent  grantee,  sub- 
sequent to  the  eon^yanoe  to  him,  Yoluntarily  paid  the  de- 
mands which  oertain  oreditoBS  of  the  grantor  had  against  him, 
and  in  the  judgment  declaring  the  deed  fraudulent  and  void, 
reimbursement  for  such  anms  was  refused  &im. 

In  Union  Nai.Bmnkyr.  Warner^  12  Hun,  306,  the  fraudulent 
grantee  had  assumed  the  payment  of  certain  debts  which  tho 
grantor  undertook  to  chai^  on  the  real  estate  by  the  iiiHtni- 
ment  of  conveyance.  The  deed  was  adjudged  Toid,  and  nl- 
lowanoe  for  the  obligations  assumed  denied. 

In  Davis  t.  Ltofold,  67  N.  Y.  622,  the  fraudulent  grantee 
assumed  the  payment  of  a  pre-existing  mortgage,  and  on  re- 
idew  of  the  judgment  setting  aside  lAn4eed,  this  court  said: 
^  If  it  was  true,  under  the  findings,  thai  Hrs.  Leopold  was  en- 
titled to  protection  for  the  flum  paid  or  iha  liability  assumed, 
it  would  indeed  be  necessary  to  atate  the  amount.  But  she 
wsA  «  gnili^  participant  in  the  fraud,  and  not  to  be  eared 
fbc"  It  doea  not  appear  from  the  report  of  the  oaae,  liow- 
ever,  that  the  grantee  had  paid  the  mortgage,  or  ttuit  U  did 
Bot  still  eontinne  to  be  a  lien  on  the  premises.  The  newer 
denied  fraud,  and  alleged  a  consideration.  It  averred  that 
the  conveyance  waa  in  payment  and  satisfaction  of  a  debt  due 
from  the  busband,  and  her  agreement  to  pay  oertain  mort- 
gages and  enoDmbrances  upon  the  property. 

Whatever  she  had  agreed  to  pay  for  the  property,  whether 
In  money  or  hy  way  of  assuming  the  payment  of  valid  enonm- 
brancea,  &rmed  a  part  of  the  fraudulent  iranaaotion,  and  in 
aii.aotbn:toaet  aaide  the  oonveyance  the  court  woold  leaw 
the  parties  in  the  position  in  which  they  placed  themselves. 
If  the  JPOitgi^gs  atftU  contiaiied  in  force,  as  we  may  assume  it 
did,  the  judgment  satting  aaido  theioonveyanoe  did  not  affeol 
ita  validity,  nor  the  right  of  the  mortgagee  to  enforce  its  col- 
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lection  out  of  the  property.  The  assumption  of  its  payment 
by  the  fraudulent  grantee  was  a  burden  assumed  in  her  own 
wrong,  the  consequences  of  which  the  court  would  not  attempt 
to  shield  her  from. 

A  very  different  question  would  have  been  presented  had 
the  plaintiffs  demanded  judgment  that  she  be  decreed  to  pay 
the  mortgage;  or  had  the  property  been  previously  sold,  that 
judgment  be  awarded  against  her  for  the  full  value  of  the 
premises,  and  without  deducting  therefrom  the  amount  secured 
by  the  mortgage. 

In  Borland  v.  Walker^  7  Ala.  269,  the  grantee  agreed  to  paj 
certain  specified  but  unsecured  debts  of  the  grantor,  and  to 
pay  the  balance  of  the  purchase  price  in  installments.  The 
conveyance  was  set  aside,  and  the  grantee  refused  indemnity 
for  the  sums  expended. 

It  will  be  observed  that  in  thejcases  cited,  with  the  excep- 
tion of  DavU  V.  Leopold^  87  N.  Y.  622,  to  which  we  have  suflS- 
ciiently  alluded,  the  question  was  whether  a  fraudulent  grantee 
could  be  reimbursed  for  moneys  paid,  or  agreed  to  be  paid,  as 
a  part  of  the  fraudulent  transaction.  To  that  question  bat 
one  answer  is  ever  given.  The  equity  of  the  creditors  extends 
to  the  full  value  of  the  debtor's  interest  in  the  property  at  the 
time  of  the  fraudulent  conveyance,  and  the  fraudulent  grantee 
cannot  be  allowed  to  cut  down  or  interfere  with  the  interest 
to  which  such  equity  attaches. 

But  quite  a  different  question  is  presented  where,  as  here, 
the  creditors  undertake  to  compel  the  fraudulent  grantee  or 
transferee  to  respond  to  them  for  an  interest  in  pn^rty  which 
he  did  not  seek  to  get,  and  which  his  grantor  or  vwidor  did 
not  have  to  convey  or  transfer  to  him. 

In  such  a  case  the  plaintiffs  are  without  any  eqni^  on  which 
to  base  a  right  of  recovery. 

The  trial  court  found  that  on  the  day  of  the  transfer  the 
securities  were  worth  five  hundred  dollars  more  than  the  d^ 
fend  ant  subsequently  realized  for  them,  but  a  recovery  was 
only  allowed  for  the  sum  received. 

We  think  the  judgment  should  have  been  for  their  valoe. 
The  defendant  wrongfully  acquired  title  to  the  securities,  and 
if  he  parted  with  them  for  less  than  they  were  wsrtli»  the  loss 
should  fall  on  him. 

The  judgment  should  be  modified  accordingly^  and,  as 
modified,  affirmed,  with  costs  to  the  appellant. 
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FRAcnwuMT  CoKTSTAVois  — Rights  of  Cssditom  —  Amovvt  op  Ba> 
OOTKRT.  — The  righto  of  a  creditor  cannot  be  defeated  by  a  fraiidiilent  mof^ 
gagee  by  aelling  the  mortgaged  premises:  MandecilU  ▼.  Jtiery,  124  N*  T« 
876;  21  Am.  Stb  Rep.  678.  A  judgment  recovered  subsequently  to  a  frauds 
vlent  eoaveyanoe»  and  based  upon  an  indebtedness  ooBtraoted  partly  prior 
and  partly  subsequent  thereto,  is  a  lien  upon  the  property  of  the  Judgment 
debtor  only  to  the  extent  of  the  indebtedness  eontraoted  prior  to  the  frand* 
vlent  couTeyanoet  Hendermm  ▼.  Hendenon^  133  Pa.  8t.  899;  19  Am.  8i.  Rep. 
660.  A  cooTeyance  fraudulent  aa  to  existing  creditors  is  not  void  as  to 
anbsequent  creditors,  where  the  statute  proTides  that  such  oouTeyanoe  shall 
bo  Toid  only  as  to  such  as  are  defrauded;  it  operates  to  transfer  tiie  title  to 
tfao  property  subject  to  the  encumbrance  of  the  grantor's  existing  debts:  Bwl* 
m  T.  Taylor,  U  Miss.  706;  69  Am.  Deo.  412.  Where  the  whole  Taluo  of  a 
homestead  conTcyed  by  a  husband  to  his  wife  was  forty  thousand  doUan^ 
and  it  contained  land,  in  excess  of  the  exemption  amonnti  worth  Ato  thousand 
dollars,  and  the  husband  was  worth  seTenty-flTC  thousand  dollars  over  and 
nboYehia  debts  at  the  time  of  the  couTeyance,  the  conveyance  was  not  fraud* 
nlent  aa  to  hia  subsequent  creditors:  POm  t.  MUn,  28  Wis.  164;  99  Am.  Deo. 
146.  The  value  of  property  included  in  aa  alleged  fraudulent  conveyance  ia 
a  material  subject  of  inquiry:  Weadoek  t.  Kenwody,  60  Wis.  449.  See  also 
tho  ease  of  ieM(/Ca»  T.  Aoseab  67  Miss.  479. 


Mitchell  v.  Thobnb. 

(184  Maw  TOBK,  MB.] 

DBmntmn  ov  (Uouhd  of  Dbfkct  oi  PABTm  moot  Sfbuihoallt  Ponv 
OUT  PAMicuiiAB  DsnOT.  — When  a  demurrer  to  a  complaint  is  based 
OA  the  ground  that  there  is  a  defect  of  partiea  plaintiff  or  def endant^  the 
partionlar  defect  relied  on  must  be  pointed  out  specifically. 

IhniUBBn  TO  OoMrLAinT  Imtxkpobabui  ohlt  lom  Ovaonom  Afpbarino 
oar  m  Vioi.  —A  demurrer  to  a  complaint  oaa  ho  interposed  only  for 
objootioiia  appearing  on  its  face.  Where^  thorefors^  a  plaintiff  snea  aa 
hoir  of  a  deceased  person^  a  demarrer  to  the  complaint  on  the  ground 
thai  other  heirs  are  not  made  parties  cannot  be  sustained,  unless  it  ap- 
pears frmn  the  complaint  that  there  are  other  heira. 

MnnnavT  at  QnAvx  oi  DnoBDurr,  Action  bt  Hubs  lom  Ivjitbt  to  ob 
BBifOTAL  Of. — The  heira  of  a  decedenti  at  whcae  grave  a  monument  haa 
heon  oreoted,  or  the  person  who  rightfully  erected  it^  can  reoover  dam- 
■gsa  from  one  who  wrongfully  injures  or  removes  it^  or  by  an  injunction 
■ay  restrain  one  whc^  without  right,  threatens  to  injure  or  remove  il^ 
oven  though  the  title  to  the  ground  wherein  the  gravo  la  ho  not  in  the 
fiaintiff,  hot  in  another. 

Oil  I  iiiir  IV  AonoB  to  Rbsebaiv  Spouatiob  of  BobeaicFlaoBi  8uiw 
moiBBCfr  OF.  —  A  complaint  in  an  action  to  restrain  the  defendant  frooi 
famovfaif  grave-stonea  and  Interfering  with  a  family  burial-ground^ 
which  aHogsa  Iha*  the  father  of  the  plain  tift^  together  with  his  hrothen 
aad  dofcan^  owned,  aa  tenants  fai  common,  the  farm  upon  which  said 
innlly  hnrlal-gronnd  la  laid  ont|  wherom  tho anoestoraand  ooUatoral  rsl* 
•tiTea  of  the  plaintiffs  had  from  time  to  tfane  been  buried,  and  their 
l^vea  narked  by  mounds  and  memorial  stones;  that  said  oo*tenanti 
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iliflflb  ^amsptBqrMBdfiMvvuqritlwjngliictf  inlara^ 
itlMra  ili^  of  way  to«li0i«nM^  «•  ill  «w  giwttora  df  flm  daed,  and  ta 
Huir  hair  ar  haiia  fiovarar'*;  that  «lia<ia«ier  af  plaiBtilb  and  «U  tin 
(laiitan  Id  add  daad  mm  aaar  daad,  and  aridTeaw^ad  Ti|^  al  tamily 
kaajftl  haadaaeBBdad  4o  thaffadntifli  «a  faabamt  bw  flliba  gnraton  in 
middaad;  tet1iMdatodaiitlMlda«lMlbm«idij«*t»adai«aerTatioB 
and  mmpJmjwnA'UtA  Am  ]»a<MaMMd«part«(  tha  faaaa  indoaiofftlM 
kmaUL'§Baamdf  daattoyadiaaaM  af  <h»gia^a'atoii6a  OHtfkiBg  «lia  gniTfli  of 
aift««ivaa«C«ba  ylaiiitlffi,  ffadad  wn^  tba  momids  of 
I  mad  aJditatalad^aH  t— aairf  Hwai,  aadiOluaou  •  right  of  wiy 
1 4a  and  hmtt  HBd  gfmiod,  4Mdilinataaa,  fay  gFadinx  sod 
,  to  daatroy  it  aa  a  lHMiai.-plMai^  alatai  iMli  aafioiaot  to  oanfii- 
telaaaiMa«faolh». 

The  &oli  MB  fliaied  in  4h0  cfiiiiiiiiu 

John  M.  Ferry f  ior  the  appaUanL 

A.  N.  Wetter^  for  the  zaBpondttiit. 

FoLLBTT,  C.  J.  It  is  alleged  in  the  complaint  that  the 
father  of  the  plaintiflb,  together  with  hie  brothers  and  sisters, 
owned  as  tenants  in  common  a  £Etrm  of  two  hundred  acres,  a 
small  portion  of  which  had  been  laid  out  and  indoeed  as  a 
family  hnrial-groim^f  wherein  the  ancestors  and  oollateral 
relatiyes  of  the  plaintiffii  have  been  bnried  from  time  to  time, 
and  their  gravee  madcad  bj  the  nanal  monnda.and  apprapn- 
ate  memorial  etonee. 

It  is  further  alleged  that  these  tenants  oonyeyed  the  &nn 
to  R.  V.  W.  Thome  by  a  deed  which  contains  the  foUowing 
language:  "  Excepting  and  reserving  the  right  of  intenoent 
in  the  ground  laid  off  for  that  purpose  in  the  land  hereby  cod* 
Teyed,  and  also  a  right  of  way  to  the  samCi  to  all  the  grantors 
of  this  deed,  and  to  their  heir  or  heirs  fbreTsr.'' 

It  is  further  aUeged  ""that  plaintiff's  said  father  and  all 
the  grantore  in  said  deed  to  the  said  R.  V.  W.  Thoroe  are  now 
deceased,  and  the  easement  or  right  of  family  interment  or 
burial  reserved  in  said  farm  or  land  has  descended  to  plain- 
ts as  heirs  at  law  of  the  granton  in  said  dead." 

It  is  also  averred  that  the  defendant  is  the  owner  aod  in 
possession  of  the  Earm,  subject  to  said  reservation  and  exesp- 
tion  under  mesne  conveyances,  deidving  hot  Uile  ultimately 
Aom  said  R.  V.  W.  Thome,  and  ihat  «he.haa  wmoveda  part 
ef  the  fence  inclosing  the  bniiai'gfound,  dsiliojai  sotts  of 
the  grsve-stones  maildng  the  graves  of  the  anoeeton  and  lelar 
tives  of  the  plaintiffs,  graded  away  the  mounds  of  ttitfraVB^ 
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and  obliterated  all  traces  of  them,  and  refuses  a  rigbt  of  waj 
te  the  plaintiflb  to  and  from  said  ground,  and  threatens,  bj 
grading  and  leveling  it,  to  destroy  said  burial-plaoe. 

The  plftintaflb  demand  a  judgment  reetraining  the  defend* 
ant  from  removing  the  gravestones,  grading  the  gronnds,  de- 
stroying and  obliterating  the*  gravee,  and  also  for  damages. 

To  this  complaint  the  defend  ant  diemurred  en  the  grounds,  — 
1.  That  the  complaint  does  not  state  facts  sufSeient  to  con- 
Btitutie  a  cause  of  action;  2.  That  there  is  a  defect  of  parties, 
because  it  is  net  alleged  that  oil  of  the  heira  of  all  the  gran* 
tors,  in  whose  fhvor  the  reservation  herdnbelhre  mentioned 
was  made,  are  plaintiflb  or  defendants. 

The  second  ground  of  demurrer,  requiring^^bnt  little  oonsid* 
en^on,  may  well  be  first  determrned; 

When  ft  demurrer  tie>  a  complaint  is  based  on  the  sixth 
ground  specified  in  seotibn  488  of  the  Code  of  Civil  Procedure, 
*Hhat  there  is  m  defect  in  partiee  plaintiff  or  defendant^"  the 
particular  defect  relied  on  must  be  pointed  out  specifically  by 
the  demurrer:  Code  Civ.  Proe.,  seci  496;  Dodge  r.  Colby,  108 
N.  Y.  445;  Story's  Equity  Pleading,  sees.  236,  288,  648.  The 
only  defect  under  tiria  subdivision  pointed  out  by  the  demur* 
rer  isr  **That  the  heirs  at  law  of  the  fiitherof  the  plaintifia 
and  of  the  other  grantors  in  the  deed'  to  R.  V.  W.  Thome, 
menrtioned  in  the  complaint,  are  not,  except  the  plaintiffs 
herein  tfaemselvesi  made  parties  plaintiff  nor  parties  defend* 
ant.*^  The  answer  to  this  ground  of  demurrer  is,  that  it  does 
not  arppear  on  the  face  of  the  complaint  that  the  father  of  the 
plaintiffs  and  his  brothers  and  sisters,  or  any  one  of  them, 
left  heira  other  than*  the  plaintiffs.  A  demurrer  to  a  oom- 
plaint  can  be  interposed  only  for  objections  appearing  on  iCa 
fhce:  Code  Ciy.  P)roo.,  see.  488;  Hainm  v.  AoUjiitor,  64  N.  Y. 
1;  Story's  Equity  Pleading,  sees.  226,  2S8,  548. 

The-  first  ground  of  demurrer  remains  to  be  oonsidersd.  It 
haebeen  decided  manytimes,  and  frequently  aseerted  bytext» 
writers,  that  the' heira  of  a  decedent^  at  whose*  grave  a  menu* 
ment  ba9  been  eseeted,  or  the  person  who  rightfully  erected 
it,  oan  reoover  damages  from  one  who  wrongftiUy  injurea  or 
removes  it,  or  by  an  injunction  may  restrain  one  who,  without 
right,  threatens  to  injure  or  remove  it,  and  this,  though  the 
title  to  the  ground  wherein  Uie  grave  is  be-  not  in  the  plain- 
tiff, but  in  another:  Frane6$  t.  Ley^  Gro.  Jao.  866;  Oarven  v. 
/V>S  17I6ep.  105;  Spwnwr  ▼.  Brm$ter,  10  Moore,  494;  8  Bin^ 
186;  2  Car.  ft  P.  94;  Matter  qf  Brick  Preebyterian  Ckurek^  9 
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Edw.  Ch.  155-168;  Matthews  ▼•  Jeffrey,  L.  R.  6  Q.  B.  D,  290; 
Pierce  v.  Swan  Point  CemeUry^lQ  R.  I,  227;  14  Am.  Rep.  667; 
Beaity  v.  KnHz,  2  Pet  666;  Snyder  ▼.  Snyder,  60  How.  Pr. 
868;  1  Rolle  Abr.  625;  4  Bao.  Abr.,  tit  Heir  and  Ancestor, 
163;  2  Com.  Dig.,  tit  Cemetery,  805;  1  Ca  Lit  18  b;  8  Coke 
Inst.  202  et  seq.;  2  Bla.  Com.  428;  2  Stephen's  Com.,  8th  ed^ 
220;  1  Williams  on  Executors,  7th  Am.  ed.,  792;  Ferard  on 
Fixtures,  202. 

But  this  rule  of  law  is  not  quite  applicable  to  this  case  as 
stated  in  the  complaint;  for  it  is  not  idleged  that  the  plaintifb 
are  the  heirs  of  any  of  the  persons  whose  graves  or  monu- 
ments have  been  destroyed,  nor  is  it  averred  that  they  are 
heirs  of  any  of  the  persons  buried  in  that  yard. 

The  word  ^  ancestor  "  is  an  ambiguous  one,  broad  enough 
to  include,  but  not  necessarily  including,  parents,  grand- 
parents,  and  all  persons  in  the  ascending  line,  as  far  as  fola- 
tionship  can  be  traced.  **  Descendant ''  is  an  antonym  of 
"  ancestor,''  but  is  not  a  synonym  of  '^heir."  It  is  plain  that 
the  allegation  that  the  ancestors  of  the  plaintiffs  are  buried 
in  this  yard  is  not  equivalent  to  an  allegation  that  the  plain- 
tiffs' parents  were  there  buried,  or  that  the  plaintiflb  are  the 
heirs  of  the  persons  there  buried.  No  one  is  the  heir  of  aU 
of  his  ancestors. 

The  rights  of  the  heirs  of  the  grantors  to  protect  the  graves 
and  monuments  in  the  ground  reserved  are  not  to  be  solalj 
ascertained  and  limited  by  the  rules  defining  the  rights  of 
heirs  of  persons  buried  in  church-yards  and  incorporated  oem- 
eteries,  but  must  be  ascertained  from  the  words  of  the  dause 
in  the  deed,  aided  by  the  general  rules  relating  to  burial- 
places. 

The  right  of  the  tenants  in  common,  and  of  their  heirs,  is 
ealled  in  the  grant  an  ** exception  "  and  a  ^reservation,"  the 
scrivener  not  seeming  to  have  understood  that  the  words  as 
used  are  inconsistent  By  an  exception  some  portion  of  the 
subject  of  the  grant  is  excluded  from  the  conveyance,  and  the 
title  to  the  part  so  excepted  remains  in  the  grantor  by  virtue 
of  his  original  title.  A  reservation  creates  a  new  right  out  of 
the  subject  of  the  grant,  and  is  originated  by  the  conveyance: 
Stochwell  V.  CouiUard,  129  Mass.  231;  Langdon  v.  Mayf^r  ste., 
6  Abb.  N.  C.  814;  1  Washburn  on  Real  Property,  4th  ed.,  482; 
1  Dart  on  Vendors  and  Purchasers,  6th  ed.,  612. 

It  is  recited  that  ground  had  then  been  laid  off  for  inter- 
SMnts,  and  a  right  of  way  to  and  from  this  ground,  with  tho 
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right  to  bury  therein,  is  ^  excepted  **  and  *  reserved"  to  the 
grantors,  and  their  heirs  foreyen  The  right  to  bnry  carries 
with  it  the  right  to  do  so  according  to  the  usual  custom  in 
the  neighborhood,  and  undoubtedly  includes  the  right  of 
making  mounds  over  and  erecting  stones  and  monuments 
at  the  graves.  The  right  to  make  such  erections  would  carry 
with  it  the  right  to  protect  them  from  spoliation.  The  lan- 
guage assumes  the  existence  of  a  burial-ground,  and  the 
grantors  had  the  right  to  protect  the  graves  and  monuments 
which  existed  at  the  date  of  the  grant,  or  which  were  made 
during  their  lives,  and  their  heirs,  having  succeeded  to  their 
rights,  may  protect  the  graves  and  monuments  now  existing. 

It  is  urged  that  the  allegation  that  the  plaintiffs  are  the 
children  of  one  of  the  heirs  of  the  tenants  in  common,  all  of 
whom  are  alleged  to  be  dead,  is  not  suflScient  to  show  that 
they  have  succeeded  to  the  title,  because,  —  1.  It  is  not  alleged 
that  their  father  and  his  co-tenants  (plaintiff's  uncles  and 
aunts)  died  intestate;  2.  It  is  not  alleged  that  the  uncles  and 
aunts  left  no  ancestors,  descendants,  or  collateral  relatives  en« 
titled  to  take  as  heirs  before  or  with  the  plaintiffs. 

An  allegation  that  A  died  seised  of  certain  realty,  leaving 
B,  C,  and  D,  his  children,  is  a  sufficient  allegation  of  title; 
and  if  established  by  evidence,  makes  a  prima  faete  case  of 
ownership  of  the  realty  by  the  three  children.  As  to  realty, 
intestacy,  not  testacy,  is  presumed:  Duke  of  Cumberland  r. 
Oravee,  9  Barb.  696-006;  Delafield  v.  Parieh,  26  N.  Y.  9-86; 
Baxter  v.  Bradbury,  20  Me.  260;  87  Am.  Dec.  49;  Lyon  v.  Kain^ 
86  nL  868;  8  Washburn  on  Real  Property,  4th  ad.,  18;  Ab- 
bott's Trial  Evidence,  109. 

That  the  plaintiffs  are  the  heirs  of  their  father,  one  of  the 
tenants  in  common,  is  sufficiently  alleged,  but  sufficient  iaofa 
are  not  alleged  to  establish  their  title  by  heirship  to  the 
interest  in  the  burial-place  of  which  their  uncles  and  aunts 
died  seised.  To  show  the  heirship  of  a  claimant,  he  must 
prove  his  descent  firom  the  person  last  seised,  when  he  claims 
as  lineal  heir,  or  the  descent  of  himself  and  the  person  last 
seised,  from  some  common  ancestor,  or  at  least  from  two 
brothers  or  sisters.  If  he  claims  collaterally,  be  must  estab- 
lish the  extinction  of  all  those  lines  of  descent  which  would 
be  entitled  to  saooeed  before  him:  Emereon  v.  WhUe,  29  N.H. 
482;  Bieharde  v.  Bieharde,  16  Bast,  294;  Boe  v.  Lord,  2  W. 
Black.  1099;  1  Saunders's  Pleading  and  Evidence,  467;  1 
Chitty's  General  Practice,  276  et  seq.;  Adams  on  Ejectment^ 
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4Ui  A^m.  ed.y  B2A;  Tyler  oa  Ejeetment,  485;  3  Wasfabnra  on 
Beal  Property,  4th  ed*,  IS;  Abbott's  Trial  Evidence,  86. 

The  situatioa  requires  an  answer  to  the*  question^  wbetfier 
the  allegation  tlwltlie  plaintiffa  hasfe  sucoeeded  to  the  intereel 
of  their  father  it  a  snflScient  aYerment  of  title  te  autkorixe 
them  to  maintain  an  action  to  niBtrain  the  deBtmcfion  of  the 
bvrial-ground,  and  the  closing  the  way  thereto,  or  He  recover 
damages  for  the  injaries  committed  without  alleging  that  the 
piointiffs  have  succeeded  to  the  intereets  of  all  of  the  tenants 
in  common* 

If  tlie  facts  stated  in  a  complaint  are  sufficient  to  eonslitute 
a  cause  of  action,  whether  legal  or  equitable,  the  complaint  is 
not  demurrable  on  flie  ground  that  it  does  not  state  sufficient 
facts,  because  the  judgment  demanded  is  inconsistent  with 
the  cause  of  action  stated,  nor  becaxrse  both  legal  and  equitable 
relief  are  demanded  when  plaintiff  is  entitled  to  but  one: 
Bmsry  v.  Pea$e,  20  V.  T.  82;  WilliaiM  v.  Sfote,  TO  K.  Y.  601; 
W€tmor$  V.  PMer^  92  N.  Y.  76. 

All  of  the  rights  of  the  heirs  of  the  grantors  in  this  yard  ars 
not  individual  oneS|  enjoyable  and'  enforceable  by  each  solely 
for  his  own  benefit,  but  many  of  them  are  held  in  common  by 
all  of  the  heirs,  and  among  them  l&ose  so  hdd  are  the  right  of 
way  and  the  right  to  maintain  the  yard  for  the  purpose  ftr 
which  it  was  laid  out  and  to  protect  tt  from  destruction*  Any 
one  or  more  of  the  persons  interested  in  these  rights  held  is 
common  may  maintain  an  action  to  prevent,  by  an  injunction, 
the  destruction  or  interruption  of  such  rights:  Jftirroy  v.  Aijf, 
1  Barb.  Ch.  50;  48  Am.  Dec.  778;  Cadigan  v.  Broim,  120 
Mass.  493;  Story's  Equity  Pleading,  sees*  286  b,  687,  i!87  a. 

It  k  net  necessary  tiiat  such  an  action  be  brought  by  om 
ner  by  all  of  the  persons  interested.  The  dfamages  sustafand 
by  each  of  the  plaintiffs,  if  any,  cannot  be  recovered  in  Biis 
action,  but  if  it  shall  appear  en  the  trial  that  all  of  the  hehi 
are  parties  plaintiff,  any  damages  arising  fit>m  aa  injufy  to 
their  common  interests  may  be  recovered. 

The  judgment  should  be  affirmed,  with  costs,  nd  the  de- 
fendant have  leave  te  withdraw  her  demmrer  and  answer, 
upea  payment  of  costs  within  twenty  days. 

mhRMDOKQ "^ DnBTSBBa  QBT  Qnsvss  OS  SfesBsr  ss* Riama ^*4hirii w^ 
iMt  Bust  Ufp6oifi«aiypoiiited  Mil  /^fd^  i;»  Opflik  IDS  V.  ¥..4tfk 

Flmsdio  -»  BsMOBBBB  TQi  GoMnLAni^  WWII  IsnmoejflUL  -*Vi  Mhi 
Um  sUtuto  of  iRMida  available  aa  a  daf «ua  Is  ba  laiaad  bf  a  4«Mnv  is 
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•qvlty,  tbe  bOl  miift  show  ftfBrmatiTely  that  the  oootnel  «r  promiM  declarfd 
on  wu  not  in  writing:  Manning  t.  Pippen^  86  Ala.  t07)  11  Am.  8t  Rap.  46L 
To  the  lame  aflbet^  aaa  Barr  t.  O^JhmM,  76  CU.  i69|  9  Am.  8Il  Bap.  94& 
An  adTena  party  may  damnr  nnder  the  aoda^yatam,  if  araiy  fMl  amftnlial 
to  the  claim  or  dafanaa  ha  not  itatads  0raM  ▼•  Palnmt  16  C$L  411%  76  Am. 
Bee.  462. 

Burial  Jiigrxb^Dakaom  ioe  Ixtemwkbmmom  wmL  — A  widow  haa 
tha  right  to  tha  onatody  of  tha  body  of  har  daeaaiad  liwhaadt  te  yrasenra* 
tion,  praparatioii,  and  hnrial,  and  nu^  maintain  an  action  agaiaal  aay  one  who 
mntilatea  or  destroya  itt  Larmm  ▼.  OkoMf  47  Minn.  807|  9B  Am.  81  Bap. 
S70,  and  note.  Tort  In  tha  natara  of  treapaw  gnort  elaiWKm  liaa  in  faTor  of 
tha  grantee  of  a  cemeteiy  lot^  againat  tha  aaparintandani  of  tlie  oemetery* 
for  diainterring  and  ramoTing  therefrom  the  remalna  of  the  plaintiff  *a  ehild. 
and  tha  eironmatanoea  whiah  aooompaa j  tha  treapaw  may  be  aiiowB  either 
in  aggravatioQ  or  mitigatioii  af  damageat  Mmgktr  ▼•  DrkeoO^  69  ICaat.  SSlf 
96  Am.  Dea  76%  and  note.  For  an  artendad  iiimmmAtm  of  tba  Hghti  and 
dntleaof  raiatireaand  othara reapeeting  tha  badi«af  tlwdHidkaaa  notata 

.yaii.zxx*i6 
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DuNV  t^.  Mbllov. 

1147  FumtTLTAllIA  BTATI^  11.1 

UvooranTonoiiAL  Statotb— Liabiutt  iok  Aon  vrnwau^A  Mj  m^ 
faig  under  anthori^  of  a  ttetoto  afterwards  deolared  vnooottitatioiial  ii 
reeponiible  for  all  damagee  •uataioed  by  ito  aoli^  bvl  aa  offioer  or  ageol 
of  a  oity  who  aoto  bj  ito  direction  in  the  premiiee  la  not  peruaally  ra- 
aponiible,  and  the  tame  mle  applies  to  a  oitiaen  wiio  aots  as  the  mere 
lepreeentative  of  saeh  offioer  in  the  performanoe  of  a  datj  whioh  appar* 
ently  and  by  color  of  law  rests  npon  him  as  a  eltisen,  and  whioh  would 
necessarily  be  performed  by  the  officer  without  any  personsl  liability  If 
the  oitiaen  refnsed  to  obey  the  mandate  of  the  officer. 

UvooHsnniTioHAL  Statdtb^Liabilitt  I0E  Aon  mnnnL  — A  oitiaen 
anbjeot  to  the  duty  of  obeying^  and  who  doss  obsy  and  execnte*  tbo 
mandatory  order  of  a  city  passed  by  it  by  virtuo  of  a  statute  afterwarda 
declared  unconstitutiondy  ii  not  personally  liable  In  damages  for  the  r» 
oidt  of  his  act    In  such  oaie^  howerer,  the  city  Is  liable. 

Trespass  by  M.  J.  Dunn  against  Mellon  Brothers  to  reooTor 
damages  for  the  eviction  of  the  plaintiff  from  a  dweiling-honse 
situated  on  Kirk  wood  Street,  in  the  city  of  Pittsburgh,  owned 
by  Mellon  Brothers,  and  by  them  leased  to  said  Dunn.  Tho 
remaiinng  facts  are  stated  in  the  opinion.  Judgment  tot 
plaintiff.    The  defendants  appealed. 

/.  McF.  Carpenter^  for  the  appellant*. 

F.  C.  MeGirr  and  W.  D.  Moore,  for  the  appellees. 

Orbbn,  J.  It  was  clearly  proved  on  the  trial,  by  direct  and 
entirely  uncontradicted  evidence,  that  the  act  of  the  defend* 
ants  in  removing  a  portion  of  the  house  in  question  was  done 
In  obedience  to  a  positive,  mandatory  order  of  the  commissions 
9t  highways  of  the  city  of  Pittsburgh.    That  cfder  was  glvea 
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in  conformity  with  tlie  law  as  it  then  was.  An  ordinance  te 
the  opening  of  Kirk  wood  Street,  from  Highland  Avenue  to 
Collins  Avenue,  had  been  regularly  ordained  and  enacted  by 
the  city  councils.  Viewers  to  assess  damages  and  benefits  had 
been  regularly  appointed,  and  had  met  and  performed  their 
duties,  and  made  due  report  thereof  according  to  law.  After 
all  this  was  done,  the  opening  of  the  street  was  proceeded  with 
until  all  obstructions  were  removed  except  the  building  in 
question.  Preliminary  notices  had  been  given  for  the  removal 
of  the  building,  or  a  part  of  it,  but  the  final  and  peremptory 
notice  was  not  given  until  early  in  January,  1890.  The  mat- 
ter of  the  opening  and  the  probable  removal  of  at  least  a  part 
of  the  building  had  been  known  and  talked  of  for  several 
months  before,  and  the  plaintifis  had  been  in  communication 
with  the  defendant  Mellon  in  regard  to  it  as  early  as  October 
or  November  preceding.  When  the  final  order  came  in  Janu- 
ary for  the  removal  of  the  building,  it  was  an  order  which 
emanated  from  the  proper  officer,  and  it  either  had  to  be  obeyed, 
or  the  city  authorities  would  execute  it  at  the  expense  of  the 
owner.  If  he  had  refused  to  obey  it,  and  the  proper  officer  of 
the  city  had  removed  the  building,  undoubtedly  the  city  would 
be  liable  for  the  consequences  to  any  person  injured,  if  the 
law  under  which  the  act  was  done  wa^  a  void  law.  But  it  is 
just  as  undoubted  that  the  officer  who  obeyed  his  orders  in  re- 
moving the  building  would  not  have  been  liable  for  his  acts  of 
obedience  to  his  orders. 

In  the  case  of  PitUburgh^$  Petition,  138  Pa.  St.  401,  we  de- 
cided not  only  that  certain  portions  of  the  acts  of  1887  and 
1889,  relating  to  streets  and  sewers  in  cities  of  the  second  class, 
were  unconstitutional  and  void,  but  also  that  the  city  must 
pay  for  all  work  done  under  the  proceedings,  and  for  all  dam- 
ages inflicted  upon  property  owners  thereby.  All  the  proceed- 
ings of  the  dty  for  the  opening  of  streets  and  assessment  of 
damages  and  benefits,  under  the  acts  of  1887  and  1889,  had 
at  least  color  of  authority  under  the  language  of  those  acts. 
If  the  real  legal  authority  did  not  exist  because  those  acts 
were  unconstitutional,  the  city  would  be  responsible  for  the 
damages  sustained  by  their  proceedings.  But  it  does  not  at 
all  follow  that  the  officers  or  agents  who  executed  the  author- 
ity of  the  city  in  the  premises  would  be  subject  to  any  such 
responsibility. 

The  commissioner  of  highways  was  the  proper  officer,  both 
de  facto  and  de  jure^  for  the  execution  of  the  orders  of  the  city 
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tor  Urn  openff  of  steaeta^  awl  oould  ptooMd  with  bmIi  e3Me» 
lion  wiihaab  mbjeeifiig  bimself  to  a  prngoal  Oabaity  for  hia 
acts  aa  rhbIl  Sm  ooold  not  qfoeation  tb«  tafiditf  of  hit 
ordera,  and  tt.  was  Ui  duty  to  oboj  them.  In  the  ease  of 
Clark  V.  ConmmmBmUh,  29  Pa.  St  129,  we  held  that  even  the 
acts  of  a  pteeideiit  judge,  whose  righrt  to  his  effiee  was  ques- 
tioned, coold  nei  be  impugned  in  any  coHaiend  proceeding; 
We  said:  ^He  is  a  judge  de  faetOy  and  as  agunst  all  parties 
but  the  oommoiMrealth,  be  is  a  judge  ds  jmr$  also.''  In  the 
case  of  CampUi  t.  O&nmonuedUh^  96  Pa.  St  S44,  we  enforced 
the  sanie  dootrioe,  saying,  in  relation  to  the  oballenged  title 
of  two  associate  judges:  ^*  Under  due  form  of  law,  they  hold 
their  offices  by  title  regular  on  its  face.  They  are  performing 
the  duties  thereby  imposed  on  them,  and  enfoying  the  profits 
and  emolumento  tfaeieofl  Thus  they  are  judgee  ds  /arte,  and 
as  against  all  parties  but  the  commonwealtli,  they  are  judges 
de  jure.  Ha^ng  at  least  a  colorable  title  te  these  offices, 
th^r  right  Iherato  eannot  be  questioned  is  any  other  form 
than  by  quo  warranto  at  the'suit  of  the  commonwealth.*  In 
both  of  the  foregoing  cases,  we  refosed  to  permit  the  vaRdity 
of  the  acts  done  by  the  judges  to  be  called  in  question  in  any 
collateral  proceeding. 

It  is  no  doubt  true  that  unoonstituticmal  laws  eannot  confer 
either  contract  riglits,  or  property  rights,  upon  any  persons, 
natural  or  artificial,  and  the  validity  of  soeh  laws  may  be  di- 
rectly questioned  by  any  persons  adversely  interested.  But 
that  doctrine  is  not  in  conflict  with  the  qmstion  which  arises 
in  this  case.  Here  the  question  is  as  to  the  immunity  from 
personal  liability  ef  a  eitiven  who  acts  as  the  mere  representa- 
tive of  a  municipal  officer,  in  the  performance  of  a  duty  which 
apparently  and  by  eolor  of  law  rested  upon  hhn  as  a  citizen, 
and  which  would  necessarily  be  performed  by  the  municipal 
officer  without  any  personal  liability  if  the  eitben  refused  to 
obey  the  law  and  the  mandate  of  the  officer.  If,  in  such  cir- 
cumstances, the  municipal  officer  would  be  exempt  from  indi- 
vidual liability  for  executing  the  orders  of  the  city,  we  know 
of  no  reason  wh'y  the  citizen  should  be  subject  to  such  liability, 
he  being  a  person  interested,  and  apparently  subject  to  the 
duty  qS  obeying  the  mandatory  order  of  the  authorities.  No 
hardship  results  to  the  persons  injured,  as  they  have  their  re- 
course to  the  city,  and  it  would  be  a  severe  hardship  to  hold 
the  citizen  liable  for  merely  obeying  the  law  as  it  is  written. 

Judgment  reversed. 
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UMooNsrmrnoHAL  Statutu,  Liabilrt  pob  Aon  Bom 
extended  note  to  Kdly  ▼.  BemU,  M  Am.  Deo.  fil-W.  Tl»  mnvka  of  ftho 
eourt  in  the  principal  case  respecting  the  non-liability  of  the  nmnioipal  olB- 
oer  eeem  to  be  ecaroely  in  harmony  with  the  doctrines  laid  down  in  the  ma- 
jority of  the  deoisiona  cited  in  that  noto.  Apparenfly  thia  exemption  from 
Kability  is  inieKded  to  he  based  upoa  lihe  gioniid  Hiat  psotsciioB  may  be  ac- 
corded to  a  minittorial  officer  vnder  aneh  oirwnmstsnofi»  beosnss  he  is  pre- 
sumed to  have  acted  without  any  discretion^  in  obodionoe  to  tho  orders  of  his 
snperiors,  and  in  discharge  of  the  ordinary  dntiea  of  his  office.  Such  pro- 
tection wonld  bo  analogom  io  that  which  is  somotimes  extended  to  an  offl- 
•er  serring  proees^  whtlo  the  pwtj  at  whoso  iashiMss  ibs  process  is 
issned  may  be  obai^ged  with  nsponsibilUj  to  tho  pnssii  sggrisiPol  by  the 
wrongful  proceedings:  See  Savaeool  t.  Bmtghtan^  21  Ajb.  I)«&  181,  and  ez» 
tended  note  thereto.  If  this  is  intended  to  be  tho  raikmdU  oi  the  decision. 
It  will  be  in  line  with  Setiunu  t.  BoUit  84  Tez.  83S,  and  Benba  r.  McCord,  55 
Iowa,  378L  dess'ly,  if  tho  offioor  in  sooh  ease  is  to  bo  bsM  fno'from  liability, 
ii  wonld  bo  aojnst  to  impose  any  lospontbiUty  «pB«  a  oitissn  who  acts 
merely  as  his  ropreesntatire.  As  a  matter  of  paUio  poUoy,  tfaoro  i%  of 
course,  much  to  be  said  in  Ulvoi  of  thus  dischargMig  ministetial  agents  from 
liability,  but  it  is  undeniable  that  sooh  an  exemption  is  soaroely  consistent 
with  the  ordinary  rules,  which  determine  ihe  oonsequoaossof  a  deohwation  by 
tho  courts  that  a  law  is  nnooDstitntional  and  Toid:  Ssa  notsteJbAjr  ▼.  BemU, 
64  Am.  Dea  61.  The  qnestion  is  full  of  diffiooUyi  for  akhangh  agsod  deal  of 
hardship  may  undoubtedly  be  caused  by  making  miaistoiial  oAeors  liable  in 
these  esses,  too  much  caution  cannot  bo  exercised  in  orsating  exceptions  to 
tho  operation  of  tho  great  and  salator/  principle  that  an  noconstitutional 
■tatnto  is  *'  a  protection  to  no  one  who  Ims  aetsd  nmtor  it  **»  Cfailoy^  Oonstitu- 
tional  limitatioDs,  188.  The  present  oonfliot  of  dssUaw  is  psssoraably  to 
bo  attribntsd  to  ths  aoknowlodgsd  weight  of  tfasss  n^jftmkag  oonsidaEatioaSi 


EWING  V.  FlTTSBUROHy  GlNOINKATI^  A2fO   Sx.  LoUIS 

£ailwat  GoMPAirr* 

P4f  FXllHSTUrAMIA  iCAtlvSftl 

Aamaaa  —Mm  Fbiort  ca  UwnjA  Aoovr  saoMd  hf  a  alhmf  aaik 
dont»  nnacoompaniod  by  soma  phyvioal  Jnjnff  ts  Hm  psninii,  is  too  ia> 
■Bote  to  sostain  an  action  f  or  n^Ugonos^  althoagli  it  gwdauts  jgmmtmmM 
injvry  to  tho  nerroos  qrstea. 

A.  M.  and  J.  D.  Bnmn^  for  the  appdlMitaL 

George  B.  Gordon  and  Wilttam  8eoU^  Ibr  the  flpp«nee. 

Per  CoBLUC  The  wrong  of  whioh  the  pfadniiff  Sva  Swing 
oomplaiot  was  a  ooIUgion  of  oara  upoii  tlM  imihragr  of  the 
defendaat  eompaDj,  in  oonaeqaenee  of  whieh  Ike  earn  **  weie 
broken,  oviertarnedy  and  thrown  from  the  teaok,  and  Ml  apoo 
the  lot  of  ground  and  premiaeB  of  the  plaanliflhi  and'  aipoinai  > 
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and  upon  the  dwelling-houseof  plaintiffs,  and  thereby  and  by 
reason  thereof  greatly  endangered  the  life  of  the  said  Eva 
Ewing,  then  being  in  said  dwelling-honse,  and  subjected  her 
to  great  fright,  alarm,  fear,  and  nervous  excitement  and  dis- 
tress, whereby  she  then  and  there  became  sick  and  disabled, 
and  continued  to  be  sick  and  disabled,  from  attending  to  her 
usual  work  and  duties,  and  suffered,  and  continues  to  suffer, 
great  mental  and  physical  pain  and  anguish,  and  is  thereby 
permanently  weakened  and  disabled,^  etc.  To  this  statement 
the  defendant  demurred,  and  the  court  below  entered  judg- 
ment for  defendant  upon  said  demurrer.  This  ruling  is  as- 
signed as  error. 

It  is  plain  from  the  plaintiff's  statement  of  her  case  that 
her  only  injury  proceeded  from  fright,  alarm,  fear,  and  nervous 
excitement  and  distress.  There  was  no  allegation  that  she 
bad  received  any  bodily  injury.  If  mere  fright,  unaccom- 
panied with  bodily  injury,  is  a  cause  of  action,  the  scope  of 
what  are  known  as  accident  cases  will  be  very  greatly  en- 
larged; for  in  every  case  of  a  collision  on  a  railroad,  the  pas- 
sengers, although  they  may  have  sustained  no  bodily  barm, 
will  have  a  cause  of  action  against  the  company  for  the 
** fright"  to  which  they  have  been  subjected.  This  is  a  step 
beyond  any  decision  of  any  legal  tribunal  of  which  we  have 
knowledge. 

Negligence  ooostitutes  no  cause  of  action,  unless  it  expresses 
or  establishes  some  breach  of  duty:  Addison  on  Torts,  sec. 
1338.  What  duty  did  the  company  owe  this  plaintiff?  It 
owed  her  the  duty  not  to  injure  her  person  by  force  or  violence; 
in  other  words,  not  to  do  that  which,  if  committed  by  an  in- 
dividual, would  amount>to  an  assault  upon  her  person.  But 
it  owed  her  no  duty  to  protect  her  from  fright,  nor  had  it  any 
reason  to  anticipate  that  the  result  of  a  collision  on  its  road 
would  so  operate  on  the  mind  of  a  person  who  witnessed  it, 
but  who  sustained  no  bodily  injury  thereby,  as  to  produce 
such  nervous  excitement  and  distress  as  to  result  in  permanent 
injury;  and  if  the  injury  was  one*not  likely  to  result  from  the 
collision,  and  one  which  the  company  could  not  have  reason- 
ably foreseen,  then  the  accident  was  not  the  proximate  cause. 
The  rule  on  this  subject  is  as  follows:  ^'  In  determining  what 
is  proximate  cause,  the  true  rule  is,  that  the  injury  must  be 
the  natural  and  probable  consequence  of  the  negligence;  such 
a  consequence  as,  under  the  surrounding  circumstances  of  the 
cas6^  might  and  ought  to  have  been  seen  by  the  wrong-doer  •§ 


Digitized  by 


Google 


Jan.  1892.]     Ewino  v.  Pittsburgh  bto.  B'y  Co.  711 

likely  to  flow  from  his  aof:  Ptttsburgh  8.  iPy  Oo.  T.  Taylor 
104  Pa.  St  806;  49  Am.  Rep.  680;  TTesC  Mahanay  Towmhip 
T.  Wation,  112  Pa.  St  674;  66  Am.  Bep.  886.  Tested  by  this 
rule,  we  regard  the  injury  as  too  remote. 

We  know  of  no  well-considered  case  in  which  it  has  been 
held  that  mere  fright,  when  unaccompanied  by  some  injury  to 
the  personi  has  been  held  actionable.  On  the  contrary,  the 
authorities,  so  far  as  they  exist,  are  the  other  way.  Mr.  Wood 
fairly  states  the  rule  in  his  note  to  Hayne  on  Damages,  at 
page  74:  ^'  So  far  as  I  have  been  able  to  ascertaini  the  force  of 
the  rule  is,  that  the  mental  suffering  referred  to  is  that  which 
grows  out  of  the  sense  of  peril,  or  the  mental  agony,  at  the  time 
of  the  happening  of  the  accident,  and  that  which  is  incident 
to  and  blended  with  the  bodily  pain  incident  to  the  injury,  and 
the  apprehension  and  anxiety  thereby  induced.  In  no  case 
has  it  ever  been  held  that  mental  anguish  alone,  unacconip 
panied  by  an  injury  to  the  person,  afforded  a  ground  of  action." 
In  Wyman  y.  LeatiU,  71  Me.  227,  86  Am.  Rep.  803,  a  con- 
tractor of  a  railroad  was  blasting  rocks  within  the  right  of 
way  of  the  road.  The  blast  blew  rocks  upon  the  plaintiff's 
land,  and  in  addition  to  the  damage  to  the  land,  plaintiff 
daimed  damages  for  fright  caused  by  apprehension  of  per- 
sonal injury.  Held,  that  he  could  not  recover.  Our  own 
recent  case  of  Fox  v.  Borkey,  126  Pa.  St  164,  was  a  case  of 
fright  from  blasting,  and  it  was  said  by  our  brother  Mitchell, 
^  The  injury  was  not  the  natural  or  proximate  result  of  the 
act  complained  of."  In  Lynch  v.  Knight^  9  H.  L.  Cas.  *577, 
Lord  Wensleydale  said:  **  Mental  pain  or  anxiety  the  law 
cannot  value,  and  does  not  pretend  to  redress,  when  the  un- 
lawful  act  complained  of  causes  that  alone."  To  the  same 
point  are  IndianapolU  etc.  R.  R.  Co.  v.  Stables,  62  HI.  818; 
Canning  v.  WilHamstovm,  1  Gush.  451;  Johnson  v.  Wells,  8 
Nev.  224;  8  Am.  Rep.  245.  We  need  not  discuss  the  author- 
ities cited  by  the  appellant  They  are  nearly  all  cases  in 
which  the  fright  was  the  result  of  or  accompanied  by  a  per- 
sonal injury,  and  have  no  application  to  the  case  in  hand. 

Judgment  affirmed,  ' 

Damaoh  fOB  MsHTAL  Arovisb.  ^Tha  general  nile  it,  thai  mental  tat- 
fering  la  not  an  element  of  damage,  vnlees  based  on  bodily  injury,  or  nnle« 
the  injury  from  whiob  it  resnlti  was  attended  by  olroamstanoes  ol  malioi^ 
faumlt^  or  oppreeaiottt  Darrah  ▼.  lUhok  OmUral  B.  R.  Oo.,  66  Miae.  U;  7  Am, 
§t  Rep.  629,  and  oases  dted  in  notau  See  also  extended  notes  to  West  ▼• 
Westrnn  Umkm  2H  C^,  7  Am.  81  Bep.  634,  and  to  Ffymoii  ▼.  LstmH^ 


Digitized  by  LjOOQIC 


712  EwiJfO  V.  PlTTSBUBGH  ETC.  R't  Co.  [PeniL 

as  Abl  lUp.  J8S.  In  TeiMMil  TmuumtM,  it  bu  baai  dMided,  in  ma/tiana 
■gainst  ttlegraph  ooapaoicft  for  dalay  in  thn  deliver/  of  mmmgm,  IIm4 
mental  angnidi  alone  might  bo  made  the  basb  of  damageoi  8oe  oaaeo  in  note 
to  Wmtem  (Mm  TO.  Ox  ▼,  Nathn,  87  Am.  St.  Eep.  9101  Bnt  these  ween 
notions  for  breaches  of  oontraoli  and  tbo  dsoisUpns  -were  pinood  «pon  the 
.0PMmdthat  ftho  mental  onflbring  onowd  by  tbo  delay  wnf  Jamigs  i^ioh 
wan  masonabl/  within  tho  oantemplatjoaof  the  partfos.  In  Lflrmmvb  Okam, 
47  Minn.  807,  28  Am.  St  Rep.  870^  tho  mle  is  said  to  b^  that  mental  snlb» 
fng  is  a  proper  element  of  damage  when  it  is  one  of  ths  direol^  proximate^ 
and  natnral  oonsequonoee  of  nn  aotionable  wrong.  In  that  oaso  damages 
lor  mental  suffering  wero  reoorared  ftram  one  who  matihted  n  bnmnn  body. 
If  thU  sUtemeoEt  of  tho  mle  is  to  bo  wooptsd  no  oonesi  tin  infi^ionliBg 
^neation  will  present  itself,  whether  the  plaintiff  in  tha  prinnipal  oone  niffiA 
not^  by  changing  the  form  of  her  oompUinti  hare  reeoTored  damages  for  her 
mental  suffering.  The  inTasion  of  Iwr  promisea  by  the  derailed  train  waa 
oiaariy  a  trespass  isr  which  sd  aotioo  wonld  Uo.  Ooold  tiio  ««noliDnabio 
wtong  "  thns  iniictad  bafn  been  made  tlio  baab  for  damagso torflseatii anl* 
faring  f  The  anthorities,  on  tha  whole,  aoom  to  be  againot  tbo  possibility  ol 
rocoTering  in  snob  a  ease.  Thns  in  Wpman  ▼•  LeariU^  71  Ho.  SS7b  M  Am 
Itep.  809^  where  dnmage  had  been  done  to  real  estato  by  heavy  "— **»g,  il 
waa  bold  thai  ondenee  regarding  tiie  fbari  of  flia  plaintiff  liar  her  and 
bor  child's  aafety  oimld  not  bo  oonstderod  in  aggrwmtion  of  daongoa.  The 
same  mle  has  been  applied  to  the  oaee  of  a  forcible  entry  and  detainerx  Ai^ 
dermm  t.  Tasfhr^  66  OaL  181;  88  Aol  Rep.  08i  and  to  the  oaae  of  na  injniy 
to  the  dne  lateral  support  of  a  lot  designed  for  n  bnrial-placo,^  tho  defend- 
ant being  ignorant  of  tho  inteadod  nse:  WhUg  t.  l>reMer,  186  Unas.  160;  46 
Am.  Rep.  464,  In  iisiivter  ▼.  XHteofi;  IM  ICam  flSl»  96  Am  Diio,  70^,  ths 
plaintiff  was  allowed  damages  for  tho  mental  anffering  oaioaadbff  tiia  not  of 
the  defendant  in  entering  upon  his  land  and  digging  ap  the  body  cf  liiasoBu 
Bat  the  langnage  of  the  court  seems  to  show  that  the  only  caaea  in  which  it 
was  considered  proper  to  give  damages  for  mental  snffering  resolting  firom 
tosspssaes  open  land  were  those  of  ''wiUfnl  trespassb  or  trespam  ofaametoi> 
iaedbygroasoarelessnemandwnntof  Ofdinaiycare."  TUi  dootriao  would 
seem  to  confine  the  recoTory  to  ciroumstonces  in  which  ozenqdaiy  damagm 
might  Justifiably  be  allowed.  As  the  anthorities  stand,  therefore^  it  m^ 
perhaps  be  affirmed  that  LortM  t.  Okom^  47  Minn.  807,  S8  Am.  8t  Repw 
896^  has  laid  down  the  mle  somewhat  too  broadly,  and  tlmt^  to  adopt  tho 
words  of  theoourt  in  rymmiT.^eaaJM;  71  lfa.2IZ,  86  Am  Rep.  801^  «•  than 
is  no  decided  oaae  which  hclda  that  mental  suffering  ntoai^  nanttsndad  by 
any  injury  to  tho  person^  oanasd  bj  rinijlo  aotionable  no|jigenoe^  oan  i 
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SOOTT^S   ESTATH. 
tU7  PsmayLTAinA  Statb,  9k} 

Wm*— Wbat  vat  OoHSTiTon.  »  An  instrament  fa  lh«  fom  of  *  Mttr 
from  ft  person  in  his  last  iUdsss  to  his  attorns/,  rsqnesting  ths  Uttsr  lo 
draw  a  will  in  aecordanoe  with  instrtiotions  therein  set  forth,  snd  oob- 
taining  all  the  reqaisttes  of  ft  will  as  to  the  disposition  of  property,  nifty 
he  established  as  a  will  by  proof  of  ita  dno  executna  and  pnblioatioa  by 
tbo  testator  as  such. 

Wii.ift— What  mat  CbNsnnm  —  Stidihob  of  Pvblioation.  ^Whean 
person,  during  his  last  illness,  cftoass  ft  letter  to  be  written  to  bis  ftttov- 
ney,  with  diieetions  to  him  to  draw  ft  will  in  aoeovdanoe  with  iastraotioM 
therein  oontoined,  and  sneh  instrument  eontaiai  oil  the  reqnasltso  of  ft 
Talid  will  as  to  the  disposition  of  propbrty,  is  signed  hf  the  testator  •■ 
■noh,  and  by  tho  person  writiog  the  body  of  it  as  a  snbsoribing  witnsii, 
parol  evidence  is  admissible  to  show  that  the  testatsr  deelared  and  fai* 
tended  the  instrument  to  be  his  last  will  and  tsstamenl 

Wiuft— >  What  mat  CoNannm—  BriDiNon  of  Pvbuoatiov.  »Whea  n 
person,  during  his  last  illness,  writss  ft  letter  to  his  attorney,  direoting 
him  to  draw  a  will  in  aoeordanoe  witli  instractions  thersia  oontained,  aad 
sneh  inettmnent  eontaina  all  the  reqnisitee  of  a  will  as  to  tlm  dispositioa 
of  property,  is  signed  by  the  testator  and  by  one  snbeoribing  witnees,  ft 
eon  of  the  testator,  who  is  acquainted  with  all  the  eiroumstanoes  under 
which  the  instrument  was  drawn,  and  to  whom  the  testator  has  declared 
it  to  be  his  last  win,  is  oompelmit  to  prore  its  publication  as  snob,  and 
time  snpply  the  phtce  of  one  attesting  witaeM,  peofided  its  sseentioa 
ia  duly  psoTec^  although  ho  did  not  sen  it  after  it  was  prepared  aad 
executed. 

Wills — Attxotatiov  ahd  Pubuoatxov.  —  Oiroumstanoss  may  snpply  the 
want  of  one  witness  to  a  will,  proWded  they  go  direetiy  to  the  immedi* 
ate  act  of  disposition. 

J0lm  DahOf  WiOiam  Sfofi;  0$org$  Oardat^  mnd  Dawid  Q> 
BwiTig^  for  tte  appeUaats. 

Jamas  F.  Robb^  P.  0.  Bsard^  and  A.  M.  and  John  D.  Bnrnn^ 
for  the  appellee. 

Paxsom,  J.  This  was  an  appeal  from  the  decree  of  ths 
orphans'  oonrt  of  Allegheny  County,  Taoating  the  probate  of 
the  will  of  John  Seoti,  deceased.  The  alleged  will  is  ao  brief 
that  I  give  it  entiret  — 

«<PiTTSBUMH,  Maioh  le,  1889. 
^HsN.  JoHH  Dalzsll,  Attornsf, 

^^Dmt  Sir^ — WUl  you  kindly,  at  joor  earliest  oonTeoienee^ 
eausea  will  to  be  made  for  me, — 

*'  First    ProfidiBg  iar  the  payment  of  all  my  jast  debts. 

'^  SeoondL  Posiriding  for  the  appointmeni  of  John  F.  Boell 
and  WiUiam  Stewart  as  executors,  without  bonds. 

^Tiard.    fcomling^ior  the  tallowing  division  of  ths  pro- 
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oeeds  of  ihe  real  and  peraonal  property  between  my  ehildren, 

M  follows: — 

To  John  F.  Scott $75,000 

Lucy  Painter • 45,000 

Mary  0.  Burns 45,000 

Robert  R.  Soott 45,000 

David  S.  Soott 45,000 

Ella  a  Scott 46,000 

Herman  O.  Soott 46,000 

William  W.  Soott 1 

Charles  V.  Soott 1 

Maurice  Scott • 1 

Also  to  my  grandchild  John  Sample  Soott  •    •    •  6,000 

•850,OOS 

^  Any  excess  or  deflcienoy  firom  the  gross  som  of  $850,00S 
which  the  estate  may  yield  on  its  final  settlement  to  be  pro- 
rated between  the  several  heirs  in  the  proportion  which  the 
shares  designated  for  them  bears  to  the  aggregate  of  $350,003^ 
In  this  connection,  I  desire  to  state,  that  as  Mrs.  Olivia  R. 
Scott  has  already,  as  you  are  aware,  been  quite  amply  pro- 
vided for  out  of  my  estate,  it  is  my  desire  that  she  should  not 
in  any  way  participate  with  my  children  in  the  estate  now  to 
be  divided,  and  referred  to  in  the  foregoing  statement 

'*  Yours  truly  I  Johh  Scott. 

**  Witness:  William  Stewabt.** 

The  body  of  this  paper  is  in  the  handwriting  of  Mr.  Stewart^ 
the  subscribing  witness.  The  signature  of  Mr.  Soott  was 
proved  by  three  witnesses.  There  is  no  question  as  to  the 
genuineness  of  the  paper.  That  it  is  not  in  form  a  will  may 
be  conceded;  yet  if  the  request  to  Mr.  Dalsell  to  prepare  a 
will  had  been  omitted,  it  might  have  passed  as  a  testamentarj 
paper.  It  contains  every  requisite  of  a  valid  wilL  It  pro- 
vides,— a.  For  the  payment  of  his  debts;  6.  Names  his  ezeo- 
utors;  e.  Divides  his  entire  estate  among  his  ohildren;  and 
d.  Explains  why  he  makes  no  provision  for  his  wife. 

The  testimony  shows  that  the  paper  was  prepared  by  WD- 
liam  Stewart,  at  Mr.  Scott's  request,  during  his  last  sicknasi; 
that  when  Mr.  Stewart  brought  it  out  to  him,  Mr.  Soott  got 
out  of  bed,  signed  it,  and  handed  it  back  to  Mr.  Stewart,  and 
told  him  to  put  it  in  his  (Stewart's)  box  in  the  Fidelity  TiUo 
and  Trust  Company;  that  it  was  a  good  will,  —  **  as  good  a  cos 
as  I  want"    In  the  language  of  the  witness  Stewart^ ''  He  said 
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that  that  will  woald  be  probatedi  —  this  dooament  wwM  W 
probated;  he  said  it  was  his  will.*'  The  evidence  of  this  wl^ 
ness  is  clear  and  precise  that  Mr.  Scott  regarded  and  deolarad 
this  paper  to  be  his  last  will  and  testament 

The  other  witness  was  John  F.  Scott,  a  son  of  the  testator. 
He  testified  that  his  father  had  spoken  to  him  about  making 
a  will  a  few  days  before  it  was  signed,  and  had  directed  him 
to  send  Mr.  Stewart  oat  to  his  residence  for  that  purpose.  Mr. 
Stewart  came,  and  had  an  interview  with  Mr.  Scott;  the  snine 
day  he  requested  the  witness,  who  had  the  sole  charge  of  his 
father's  affairs,  to  make  a  statement  of  the  amount  of  his  es- 
tate. This  statement  was  furnished,  showing  that  the  estate 
would  realise  about  three  hundred  and  fifty  thousand  dollars 
after  paying  all  expenses.  What  next  occurred  is  best  told  in 
the  language  of  the  witness:  ^He  [Stewart]  asked  for  pen, 
paper,  and  ink,  —  that  was  in  61  Fourth  Avenue,  —  and  he 
went  over  to  the  far  end  of  the  room,  took  the  young  man's 
desk,  and  sat  there  and  figured  and  wrote.  He  said  he  was 
going  out  at  noon,  and  for  me  to  come  oat  at  the  usual  time  in 
the  afternoon.  He  went  out  at  noon,  and  I  started  out  about 
four  o'clock,  went  up  to  father's,  and  went  in  the  room,  and 
asked  him  how  he  felt.  '  Oh,'  he  says,  *  I  'm  better.'  He  says, 
'I  have  got  up  and  walked  over  to  the  bureau,  and  signed  my 
will.'  I  says,  *  My,  father  I  you  ought  not  to  have  done  that; 
the  doctor  told  you  to  keep  perfectly  quieb  I  think  you  ought 
to  have  signed  that  in  bed.'  'O,  no^'  ha  says;  'I  am  much 
better;  I  am  all  right.' 
^  Q.  Who  was  in  the  room  at  the  time?  A.  Mr.  Stewart 
^Q.  You,  and  Mr.  Stewart,  and  your  father?  A.  That  was 
all.  Nothing  more  was  then  said  about  the  will,  and  we  had 
supper.  After  supper,  we  went  up  to  his  room,  and  was  sitting 
there  smoking;  father  was  smoking  too,  and  Mr.  Stewart  and 
myself^  and  he  says  to  him,  he  says,  ^Now,  Billy,  that  is  as 
good  a  will  as  can  be  drawn;  if  anything  happens  to  me,  have 
that  probated.'  He  says:  *I  was  up  in  the  register's  offioe  a 
short  time  ago  in  the  Knox-Slataper  will  case,  and  was  wait- 
ing on  Mr.  Hampton  there,  and  Mr.  Hampton  explained  to 
me  about  the  case,  and  I  called  his  attention  to  a  gentleman 
who  had  written  a  letter  to  his  attorney  some  forty  years  ago^ 
just  directing  a  will  to  be  drawn,  and  that  will,  that  letter,  was 
made  good;  and  Mr.  Hampton  went  to  the  records  and  looked 
back,  and  was  very  much  surprised  at  my  memory  going  back 
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imtf  ftmsJ  *^  Tbe  wttneM  Ibrthar  stated  that  he  nevw  taw 
ihm  paptr  in  qu«6tioa  oniil  afisr  tusfaUier's  death  and  bofiaL 

Both  of  the  witneeees  tefcr  to  the  leBtator'a  familiarity  with 
the  Knox-SIataper  wiUoaia,— sepottedin  181  Pa.  St  220;  17 
Aneu  St  Rep.  798,— and  thiswai  probMf  the  key-note  to  tes- 
tator'8  belief  thai  the  ktter  to  Mr.  DbImIU  ezpreeeing  his 
wishes  in  regard  to  hk  estatOi  waa  a  wiU  io  UuA^  although  not 
in  foroL 

It  was  conleRded  Ij  Uie  ai^elleast — «•  That  paiol  evidence 
was  not  competent  to  show  that  the  testator  deolared  this  pa- 
per to  be  his  will;  and  &.  That  eiren  if  soah  evidence  were 
admissible,  the  paper  was  not  anfficiantly  proved.  We  cannot 
sustain  the  fisat  propositioni  nor  ^  we  think  any  of  the  au- 
thorities cited  by  the  appeUeea  apply  to  the  facts  oi  this  case. 
It  must  not  be  overlooked  that  we  am  dealing  with  a  genuine 
paper,  signed  by  the  testater,  wUefa,  if  not  actually  a  will 
upon  its  face,  is  danfprously  oear  one.  Tieating  a  will  as  the 
legal  declarations  ef  a  man's  intentions  which  he  wills  to  be 
perfiDrmed  after  his  death,  we  have  here  the  testator's  inten- 
tions fully  expressed.  The  paper  itself  being  proved  by  three 
witnesses,  we  see  no  reason  wtigr  parol  evidence  should  not  be 
received  that  he  declared  it  to  be  his  last  will  and  testament. 

The  remaining  questiea  is  more  important.  Was  the  paper 
sufficiently  proved?  Net  its  executiaQ,  for  that,  as  before  ob- 
served, was  proved  by  three  witoesses,  but  the  fact  that  the 
testator  intended  it  as  his  will,  and  declared  ft  to  be  such. 
The  law  requires  a  will  to  be  proved  by  two  witnesses.  We 
have  here  two  witnesses  as  to  the  fact  of  publication  as  a  will, 
but  it  is  alleged  that  one  of  them,  John  F.  Scott,  falle  short  of 
being  a  full  witness.  This  arises  from  the  imt  that  be  did 
not  actually  see  and  ideorlify  the  peper  co  tlie  evening  of  its 
execution. 

If  he  were  an  ordinary  witness,  called  in  eaeaally,  with  no 
knowledge  of  the  cironmstanem,  them  would  be  mem  force  in 
this  contention.  But  the  wttnem  SooU  was  familiar  with  the 
entire  transai^on.  He  knew  his  fother  waa  making  a  wilL 
He  had  been  consulted  about  it,  and  fumidMd  the  inforaaap 
tton  upon  which  it  was  made.  He  fettered  Mt.  Stewaat  ant 
to  his  fother^  houm  the  eame  aikemoen,  and  anived  them 
shortly  after  it  was  rigned.  Bi  fbem  found  Ins  fother  and 
Mr.  Stewart  together,  and  was  them  infoinned  by  Us  irther 
Ihfftr  he  had  made  hto  will,  mid  had  glimn  it  «e  Mt.  Btawmi  Is 
keep.    Moreover,  the  conversation  plainly  showed  that  the  will 
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not  in  the  nsnal  form,  bnt  in  the  shape  of  a  letter  to  his 
attorney.  It  is  not  pretended  that  there  was  any  other  letter, 
any  other  paper«  or  any  other  will  axeouted  on  that  day  by 
Mr.  Scott^  and  handed  ta  Mr.  Slairart  We  think  the  witness 
Seott  sufficiently  identified  the  paper,  and  that  it  was  proved 
by  two  competent  witnesses,  **  each  of  whom  make  complete 
proof  in  itself,  so  that  if  the  act  of  assembly  were  out  of  the 
question,  the  case  would  ba  well  mode  out  by  the  testimony  of 
either.*' 

Carsan^B  Appeal^  69  Pa.  St  498,  gives  color  to  the  position 
Hkei  circumstances  may  supply  the  want  of  one  witness,  when 
they  go  directly  to  the  immediate  act  of  disposition.  In  that 
case  the  will  had  been  signed  by  a  mark,  and  one  of  the  wit- 
nesses failed  to  pasitively  identify  tlie  mark  as  that  of  testator, 
and  the  court  held  that  there  were  circumstances  which  justi- 
fied the  holding  of  the  testimony  of  the  witness  to  be  sufficient. 
It  is  true,  Justices  SIkacswood  and  Agnew  bald  there  was  the 
full  pro<rf  of  two  witnesses,  and  concurred  in  the  judgment  on 
that  ground,  tf  we  hold  that  under  no  circumstances  can  a 
paper  be  proved  without  its  actual  production  and  inspection, 
we  might  be  driven  to  the  conclusion  that  the  testimony  of 
Scott  was  not  sufficient  to  identify  the  paper,  and  that  he  was 
not  a  full  witness.  But  he  identified  this  paper  sufficiently 
for  any  of  the  practical  business  of  life,  and  we  think  it  a  sub- 
stantial compliance  with  the  act  of  assembly.  This  view  ren- 
ders a  discussion  of  the  numerous  cases  cited  on  either  side 
unnecessary.  The  case  is  sui  generii^  and  must  be  decided 
upon  its  own  facts  and  the  act  of  assembly. 

The  decree  is  severosd,  oi  the  costs  of.  the  appellees,  and  it 
is  ordered  that  the  letters  testamentary  heretofore  granted  by 
the  register  of  wills  upon  the  estate  of  John  Scott  be  reinstated. 


WnJM— Wsicr  lasAWUiiii  is  wiia»  as  DBnanWrns.— IVvnan 
M0«iDw]ikhl«ltenli»v«  bMaadndttod  to  ppabnto  ••  will^  Mi  extnid^d 
m^U^Bm^UngtonO'idmnSi^^.Bmrtti,9^AM,t>99,n5,  The  iMli  la  Air- 
tur^-  ^^ym  11  Mool  S91,  2S  Am.  Si.  R•^  4M,  wweioiMwlMtsimUar  to 
tlHMaintlMpfiaeipiacMiw  Undw  aetototoaUowiagelofraphiowiU^alet- 
tv  writtoa  bya  tastalcr  to  his  attoni^,  Mjiasb  ^  WlMt  I  waaft  it  for  yoa  to 
change  mf  will»  so  thai  she  may  be  tntiftlsd  to  ill  thtil  belongs  to  her  m  my 
wiflt.  I  am  in  very  poor  headtih,  and  woold  like  this  ettonded  to  m  aoon  m 
eoDTealuii.  I  do  net  toww  what  ought  to  be  doM^  baft  yoa  do^'^  was  held 
to  be  eotitied  to  fiobstewito  the  will  to  whhdi  it  referred.  Anexaupleel 
a  letter  whieh  wae  held  not  to  be  testameotary  to  eharaetor  wiU  be  f oand  to 
the  oMM  of  Atale  ^  akkard$a%  M  Obi.  6S.  The  rale  ii,  that  aa  hutra- 
Bent  ie  a  will,  whatever  ita  form,  if  the  totootioa  el  ths  anker  to  diepeee  of 
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his  ettete  after  death  be  saffioiently  manifested,  and  the  writing  have  the 
sUtatory  formalities:  BaJbbv,  Harriton,  9  Rich.  £q.  Ill;  70  Am.  Deo.  90IL 
A  paper  will  not  bo  regarded  as  a  will,  unless  the  maker  had  the  uaisiMi 
ieiUamU  at  the  time:  Bo<tfter  ▼.  Boger$t  9  Gill,  44;  68  Am.  Dee.  080.  Nsr 
Will  a  testamentary  paper,  by  its  terms  to  take  eifeot  oa  happening  of  a  esr* 
taiu  contingency,  be  admitted  to  probate  m  a  wiU,  if  the  oonlingeo^  dsst 
not  happen:  iforrvw'f  Appeal,  110  Pa.  St.  440;  S  Am.  81  Bep.  016L 

Wills.  —  Pboof  bt  Okb  WiTMns,  ob  bt  Okb  Wirvan  abb  Oobboboba- 
TiVB  CiROUiisTABOBSt  See  note  to  OreenMif^  ▼•  Ormmmgh^  01  Am.  De&  67fc 
The  law  does  not  presoribe  a  mode  of  proof  of  a  will,  nor  require  it  to  be 
proved  as  well  as  attested  by  a  speeiied  number  of  wilnsMx  Jmm  w»  FmHm^ 
6  Qratt  67;  62  Am.  Deo.  102. 

Wills,  Pabol  Byidbnob  BBSFBororax  See  notos  to  OkamAan  t.  W^ 
9on,  46  Am.  Rep.  72-78;  Kurh  t.  iRhwr,  0  Abl  Rep.  060-073}  Tmlm  w. 
Burton,  24  Am.  Deo.  413-417.  Parol  OTidenoe  is  admissible  when  ito  intr^ 
duction  is  required  by  considerations  eztrinsio  of  the  will,  where  it  tends  to 
establUh  and  sustain  the  wOl,  or  where  it  oonsista  of  the  deolantioaa  of  tht 
testator  made  at  the  time  of  the  ezeoutioo  of  the  will,  and  showing  ito  legd 
quality;  snch  evidence  is  part  of  the  ret  ge§lm:  Lorima  v.  KeUetf  0  Iowa, 
196;  68  Am.  Deo.  696.  Resort  may  bo  had  to  seoondaiy  or idenoe^  where 
direct  proof  of  the  ezeeution  of  tho  will  oannot  bo  addBoed,  owing  to  the 
nature  of  the  case;  but  this  must  bo  snffioieat  to  ostoblish  with 
oertainty  all  the  facto  which  concur  m  tho  osooutios  of  B  talid  willi 
T.  Piuehai,  87  Toz.  280|  04  Abl  ]>eQ.  010. 


SWBNTZBL   V.    PflNK   BaHE. 

(147  Pbbbstlyavia  BTATBi  IIDlJ 
Bahki  abd  Bankiho— Liabiutt  of  Babx  DiBBoroBB.  — Buk  ( 
being  gratuitous  mandatories^  are  liable  only  for  fraud,  or  for  SBch  |^ 
negligence  as  amounto  to  fraud.  A  bunk  director  oibboI  be  held,  as 
such,  to  the  same  ordiuary  care  that  ho  takes  of  his  prirato  afbint  and 
if  he  exercises  tho  ordinary  care  which  bonk  direotors  usually  cxeroisi^ 
he  is  not  liable  for  a  misapplication  of  the  funds  of  tho  bunk  |j  ito  eO* 


Bambs  awd  Babkino— LfABTLiTT  OP  Babk  DiBaoioB&  —  Wabt ov Ob» 
BART  Cabb  which  constitotoi  negligence  cu  tho  part  of  a  director  of  a 
national  bank  will  oonstitoto  negligonco  cu  the  port  of  u  direoter  of  a 
stoto  bank,  and  will  subject  him  to  the  same  Uabili^. 

BaBBS  and  BaNKIKO  —  LlABILTTT  OF  BaNX  DiBBOfOB  —  MbaSUBB  OF  OaBK 

—  When  the  director  of  any  bank  performs  his  duties  us  such  in  the 
same  manner  as  they  are  performed  by  all  other  directors  of  all  other 
banks  in  the  same  city,  he  is  not  guilty  of  gross  negligence  or  firand. 

Banks  and  Banking  —Liability  of  Dibbotobs  fob  Xhbft  of  Pbbsidbvt. 

—  When  the  funds  of  a  bank  are  stolen  by  ito  president^  assisted  by  its 
cashier  and  clerks,  by  means  of  false  entries  wholly  concealed  from  its 
directors,  and  which  could  only  bo  dtscoTcred  by  an  ezperti  while  the 
reports  of  the  oonditioa  of  the  bank  made  by  ito  preatdent  from  tinM  to 
time  show  it  to  be  in  good  finaocial  condition,  and  there  is  BOthiBg  to 
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uronM  tli«  ■oipioioii  of  the  directort,  they  ni«»iil  bt  held  liable  for  the 
theft 

Banks  avd  Binkivo.  —  Bavk  Dibiotors  are  not  Gitiltt  ov  ORom  Kmlx. 
GXMOI  in  not  examining  the  individual  ledger  of  the  bank  to  ascertain 
ita  financial  condition,  when,  by  the  rnlea  of  the  bank,  and  of  four  fifths 
of  the  other  banka  in  tho  eame  dty,  bank  direotora  ara  not  permitted  to 
lee  anch  book. 

Banks  and  Banktho  ^  Witbdrawal  ov  Dbposit  bt  Dibbotob  —  Sitsfbv* 
■ION  or  Bahk  -^  Rrpatmbnt.  ~  When  a  director  of  a  b»ak,  acting  npoii 
b&formatioo  obtained  aa  snob,  withdraws  the  deposit  of  a  partnership  of 
which  ho  Is  a  member  on  the  day  of  the  snspensioa  of  the  bank,  he  will 
be  ordered  to  repay  it^  m  he  cannot  thos  gain  a  prsferenoe  orsr  olhsr 
creditors. 

H.  A. .  MiUer^  D.  F.  Patetwn^  and  A.  U.  Brow^  for  Heniy 
Warner,  aaaignee  of  the  Pena  Bank,  appellant. 

8.  Sehoyer^  Jr.^  D.  T.  Wataan,  J.  M.  Stoner^  George  W.  ChUhHe^ 
leaae  S.  Van  VoarhUf  T.  C.  Latear^  and  Knan  and  Reedp  for 
the  directors  of  the  Penn  Bank. 

T.  C  Laeear  and  Orr^  for  Thomas  Hare. 

PAzaoif,  J.  This  case  has  been  so  carefully  considered  by 
the  learned  master  and  court  below,  that  little  remains  for  us 
to  add.  Indeed,  in  a  case  of  such  magnitude,  involving  a  vast 
mass  of  testimony,  we  can  do  little  more  than  see  that  the 
principles  upon  which  it  has  been  decided  below  are  sound* 

Briefly  stated,  the  bill  was  filed  for  the  purpose  of  holding 
the  oflBcers  and  directors  of  the  bank  responsible  for  the  losses 
resulting  from  its  failure.  It  is  claimed  that  the  officers  and 
directors  were  negligent  in  their  management  of  the  bank's 
affairs,  and  that  by  reason  of  such  negligence  the  losses  oo* 
curred. 

It  is  conceded  on  all  sides  that  the  losses  and  the  disastrous 
failure  of  the  bank  were  directly  traceable  to  Mr.  Riddle,  its 
late  president,  now  deceased.  He  practically  emptied  the 
vaults  of  the  bank  in  carrying  on  a  gigantic  speculation  in 
oil.  This  was  done  with  the  knowledge  of  the  cashier,  and 
the  co-operation  of  one  or  more  clerks  or  subordinates.  It 
would  have  been  extremely  difficult,  if  not  practically  impos- 
sible, for  any  person  to  have  committed  such  a  swindle  with- 
out tho  co-operation  of  some  one  inside.  The  question  is, 
whether  the  directors  ought  to  have  known  of  these  transao- 
tions,  and  whether  their  failure  to  know  what  the  real  plun« 
derer  was  doing  was  such  negligence  on  their  part  as  to  reader 
them  liable  to  the  creditors  of  the  bank. 
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The  Tmn  Bank  closed  its  doors  in  May,  1884.  R  is  not  too 
much  to  say  that  its  failure  was  a  great  shock  to  tha  business 
interests  of  Pittsburgh.  It  was  the  cause  of  much  excitement; 
lad  to  a  large  amount  of  litigation,  much  af  it  directed  against 
fhe  board  of  directors.  As  usual  in  such  eaeeSi  the  current 
of  public  opinion  was  turned  against  them,  and  up  to  the 
present  time  they  haye  been  defending  themselves  against 
hostile  litigation.  The  time  has  now  arrived  when  the  rights 
ef  the  parties  can  be  consideTed  calmly,  and  disposed  of  in 
disregard  of  prejudice  or  popular  clamor. 

The  first  question  that  naturally  suggests  itself  for  our  con- 
sideration is,  the  extent  of  the  duty  which  the  directots  of  a 
bank  owe  to  the  stocUK^ders,  whom  they  represent  dxrecUyt 
and  the  creditorSi  whom  they  represent  indirectly. 

Upon  this  point  there  is  a  general  misapprehensfon  In  the 
popular  mind.  This  finds  expression,  after  bank  failures,  in 
severe  condemnation  of  directors,  and  a  general  assertion  of 
the  doctrine  that  their  duty  requires  them  to  be  Iwfiiliar  with 
all  the  details  of  the  management.  In  the  popular  mind  they 
are  held  to  the  rule  that  they  ought  to  take  the  same  care  of 
the  affairs  of  the  hank  that  they  do  of  their  own  private  busi* 
ness.  Even  the  learned  judge  below  evidently  adopted  this 
view,  when  he  said  in  his  opinion:  ^If  we  were  to  decide  this 
case  on  first  impressions  as  to  the  conclusions  of  fact  to  be 
drawn,  and  under  the  decisions  cited  and  rules  laid  down  in 
the  minority  opinion  in  Brigg$  v.  Spavldingt  141  U.  S.  132,  we 
would  say  there  was  gross  negligence,  or  want  of  the  ordinary 
care  that  a  man  of  fair  intelligence  would  take  of  his  own 
affairs.** 

It  cannot  be  the  rule  that  the  director  of  a  bank  is  to  be 
held  to  the  same  ordinary  care  that  he  takes  of  his  own  afTaira. 
He  receives  no  compensation  for  his  services.  He  is  a  gratot 
tons  mandatory.  Bis  principal  business  at  the  bank  is  to  aa- 
sist  in  discounting  paper,  and  for  that  purpose  be  attends  at 
the  bank  at  stated  periods  —  generally  once  or  twice  a  week 
— for  an  hour  or  two.  The  condition  of  the  bank  is  then  laid 
before  him,  in  order  that  he  may  know  how  much  money 
there  is  to  loan.  Once  or  twice  a  year  there  ia  an  examina- 
tion of  the  condition  of  the  bank,  in  which  he  participatea. 
The  cash  on  hand  is  counted,  the  Ulls  receivable  and  sureties 
examined,  to  see  whether  they  correspond  with  the  statement 
as  Aimished  by  the  oflScers.  Beyond  this  he  has  Uttle  to  do 
with  either  the  cash  or  the  books  of  the  bank.    They  aie  hi 
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the  OAre  of  laliiried  officials,  who  are  paid  for  loch  services, 
and  selected  by  reason  of  their  supposed  integrity  and  fitness. 
To  expect  a  director,  under  such  circumstances^  to  give  the 
affairs  of  the  bank  the  same  care  that  be  takes  of  his  own 
business  is  unreasonable,  and  few  responsible  men  would  be 
willing  to  serve  upon  such  terms.  In  the  case  of  a  city  bank 
doing  a  large  business,  he  would  be  obliged  to  abandon  his 
own  affairs  entirely.  A  business  man  generally  understands 
the  details  of  his  own  business,  but  a  bank  director  cannot 
grasp  the  details  of  a  large  bank  without  devoting  all  his 
time  to  it,  to  the  utter  neglect  of  his  own  affairs. 

A  vast  amount  of  authority  has  been  cited  upon  this  ques- 
tion, which  we  do  not  think  it  necessary  to  review.  It  is  suf- 
ficient to  refer  to  a  few  cases  only.  In  Spering^s  Appeal^  71 
Pa.  St  11, 10  Am.  Rep.  684,  the  subject  is  very  fully  discussed 
by  the  late  Justice  Sharswood,  aDd  the  rale  of  ordinary  care 
is  laid  down,  —  not,  however,  the  ordinary  care  which  a  man 
tiikes  of  his  own  business,  but  the  ordinary  care  of  a  bank  di« 
rector  in  the  business  of  a  bank.  Negligence  is  the  want  of 
care  according  to  the  circumstances,  and  the  ciroumstanoes 
are  everything  in  conridering  this  question.  The  ordinary 
care  of  a  business  man  in  his  own  affairs  means  one  thing; 
the  ordinary  care  of  a  gratuitous  mandatory  is  quite  another 
matter.  The  one  implies  an  oversight  and  knowledge  of  every 
detail  of  his  business;  the  other  suggests  such  care  only  as  a 
man  can  give  in  a  short  space  of  time  to  the  business  of  other 
persons  from  whom  he  receives  no  compensation. 

The  same  learned  judge,  in  Maiach  v.  Seamen^s  Saving  Fund 
Soc.^  5  Phila.  30,  laid  down  the  rule  as  follows:  ''As  to  the 
directors,  however,  receiving  no  benefit  or  advantage,  they 
can  be  considered  only  as  gratuitous  mandatories,  liable  only 
for  fraud,  or  such  gross  negligence  as  amounts  to  fraud." 
Again,  in  Spering^s  Appeal,  71  Pa.  St.  11,  10  Am.  Rep.  684, 
be  said:  ''  Indeed,  as  the  directors  are  themselves  stock- 
holders, interested,  as  well  as  all  others,  that  the  affairs  and 
business  of  the  corporation  should  be  successful,  when  we 
ascertain  and  determine  that  they  have  not  sought  to  make 
any  profit  not  common  to  all  the  stockholders,  we  raise  a 
strong  presumption  that  they  have  brought  to  the  administra- 
tion their  best  judgment  and  skill." 

We  may  also  refer  to  Briggs  v.  Spavlding^  141  IT.  8.  182, 
which  goes  even  further  than  our  own  cases  upon  this  pcHui. 
It  does  not  relieve  a  director  from  the  consequenoe  of  groia 
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negligenoe  in  the  performance  of  bis  duty,  bat  it  holds  that 
be  is  not  responsible,  where  he  has  used  the  ordinary  care 
which  bank  directors  usually  exercise.  It  is  true,  this  was 
the  case  of  a  national  bank,  but  we  apprehend  that  what  is 
negligence  on  the  part  of  a  director  of  a  national  bank  would, 
as  a  general  rule,  be  negligence  by  a  director  of  a  state  bank, 
and  subject  to  the  same  liability. 

In  regard  to  what  is  ordinary  care,  regard  must  be  had  to 
the  usages  of  the  particular  business.  Thus  if  the  director  of 
a  bank  performed  his  duties  as  such  in  the  same  manner  as 
they  were  performed  by  all  other  directors  of  all  other  banks 
in  the  same  city,  it  could  not  fairly  be  said  that  he  was  guilty 
of  gross  negligence.  And  care  must  be  taken  that  we  do  not 
hold  mere  gratuitous  mandatories  to  such  a  severe  rule  as  to 
drive  all  honest  men  out  of  such  positions.  This  thought  is 
so  well  expressed  by  Sir  George  Jessel,  M.  K,  in  his  opinion 
in  In  re  Forest  of  Dean  Coal  Mining  Co.,  10  Ch.  Div.  450,  that 
I  give  his  remarks  in  full:  ^  One  must  be  very  careful,  in  ad- 
ministering the  law  of  joint-stock  companies,  not  to  press  so 
hard  on  honest  directors  as  to  make  them  liable  for  these  con* 
structive  defaults,  the  only  effect  of  which  would  be  to  deter 
all  men  of  any  property,  and  perhaps  all  men  who  have  any 
character  to  lose,  from  becoming  directors  of  companies  at  all. 
On  the  one  hand,  I  think  the  court  should  do  its  utmost  to 
bring  fraudulent  directors  to  account;  and  on  the  other  hand, 
should  also  do  its  best  to  allow  honest  men  to  act  reasonably 
as  directors.  Willful  default  no  doubt  includes  the  case  of  a 
neglecting  to  sue,  though  he  might,  by  suing  earlier,  have  re- 
covered a  trust  fund;  in  that  case  he  is  made  liable  for  want 
of  due  diligence  in  his  trust  But  I  think  directors  are  not 
liable  on  the  same  principle.'' 

Holding,  then,  the  rule  to  be,  that  directors  who  are  gratui- 
tous mandatories  are  only  liable  for  fraud,  or  for  such  gross 
negligence  as  amounts  to  fraud,  it  remains  but  to  apply  this 
principle  to  the  facts  of  this  case. 

It  is  not  alleged — it  has  never  been  alleged  — that  the  hands 
of  these  directors  are  stained  by  fraud.  The  bank  was  wrecked 
by  its  president,  with  the  cashier  and  some  of  the  clerks  aid* 
ing  and  abetting.  It  was  adroitly  done,  so  far  as  the  meana 
were  concerned,  and  it  was  concealed  wholly  from  the  direc- 
tors. False  entries  were  made  in  the  books,  and  false  ao 
counts,  or  accounts  with  fictitious  persons,  were  opened  so  as 
to  hide  the  theft    The  reports  of  the  bank's  conditon,  made 
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by  the  president  to  the  directors  from  time  to  time,  showed 
it  to  be  in  good  condition,  while  in  point  of  fact  it  was  honey- 
combed  with  fraud,  and  its  assets  squandered  in  wild  specu- 
lations. It  may  be  asked,  Why  did  not  the  directors  discover 
this  by  an  examination  of  the  books?  The  answer  is,  that,  if 
they  had  examined  every  book  in  the  bank,  with  a  single 
exception,  they  would  not  have  found  the  fraud.  Thai 
exception  is  the  individual  ledger.  All  the  frauds  were 
dumped  into  this  book,  and  appeared  nowhere  else.  The  in- 
dividual ledger  contains  the  accounts  of  the  individual  de- 
positors, and  this  book,  by  the  rules  of  a  large  majority  of  the 
Pittsburgh  banks,  the  directors  are  not  allowed  to  see.  This 
is  a  rule  of  policy  on  the  part  of  most  city  banks,  and  the 
reason  for  it  is,  at  least,  plausible.  A  director  largely  en- 
gaged  in  business  may  have  a  number  of  rivals  in  the  same 
business  who  are  depositors  in  the  bank.  If  he  is  permitted 
to  examine  their  accounts,  it  gives  him  an  advantage  and  an 
insight  into  a  rival's  affairs  that  few  business  men  would  tol- 
erate. Hence  it  is  a  question  with  many  banks  whether  to 
adopt  this  rule  or  lose  valuable  customers,  and  they  generally 
prefer  the  former.  We  are  not  speaking  of  the  wisdom  of  the 
rule,  only  of  its  existence,  as  bearing  upon  the  question  of  the 
directors'  negligence.  Are  they  to  be  held  to  be  guilty  of  gross 
negligence  in  not  examining  a  book,  which,  by  the  rules  of 
their  own  bank,  and  of  four  fifths  of  the  other  banks  in  Pitts- 
burgh, the  directors  were  not  permitted  to  see? 

Nor  do  we  think  the  directors  were  bound  to  regard  the 
statements  submitted  to  them  as  false,  and  the  president, 
cashier,  and  clerks  as  thieves.  They  had  nothing  to  arouse 
suspicion.  All  of  these  gentlemen  stood  high;  they  were  the 
trusted  agents  of  the  corporation,  paid  for  their  services,  and 
regarded  in  the  community  in  which  they  lived  as  honest 
men. 

Aside  from  this,  the  directors  were  among  the  heaviest 
stockholders  of  the  bank.  They  collectively  owned  a  large 
proportion  of  it.  And  so  thoroughly  were  they  deceived  by 
the  president  as  to  its  condition  that,  when  the  first  stoppage 
occurred,  they  not  only  believed  the  suspension  was  tempo- 
rary, but  they  showed  their  faith  by  their  works,  and  upon 
their  individual  credit  raised  the  sum  of  two  hundred  and 
eighty-nine  thousand  dollars  to  enable  it  to  lesume.  They 
did  not  desert  the  ship  like  a  parcel  of  drowning  rats,  but  im- 
periled their  private  fortunes  in  an  effort  to  keep  it  afloat 
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Under  such  circumBtances  it  would  be  an  act  of  groea  inju»> 
tice  to  hold  them  liable  for  the  frauds  of  others,  in  which  they 
had  not  participated,  —  of  which  they  had  no  knowledge, — 
and  which  have  only  been  brought  to  light  with  the  aid  of 
experts.  We  must  measure  this  transaction  by  the  light 
which  these  directors  had  at  the  time  the  transaction  oo- 
curred.  It  would  be  unfair  to  judge  them  by  the  calcium  light 
which  has  been  turned  on  for  six  years,  and  which  has  enabled 
.  us  to  trace  at  last  the  sinuous  path  of  Riddle  and  his  confed- 
erates in  crime,  and  the  means  by  which  this  bank  has  been 
robbed  and  plundered.  We  are  of  ojnnion  that  the  master 
and  the  court  below  were  right  in  their  conclusion,  and  tiie 
decree  is  affirmed  upon  the  appeal  of  the  assignee,  and  the 
appeal  dismissed,  at  his  costs. 

mjTCHIN80n*8  APPEAL. 

This  was  a  cross-appeal  from  the  same  decree  as  that  Id 
Warner's  appeal.  It  was  taken  by  the  directors  of  the  bank, 
and  they  complain  that  "  the  court  below  erred  in  imposing 
upon  the  directors,  the  defendants  below  and  appellants  here, 
the  costs  of  this  case,  including  a  master's  fee  of  two  thousand 
five  hundred  dollars.'' 

Costs  in  equity  are  in  the  sound  discretion  of  the  court,  and 
we  always  hesitate  to  reverse  for  the  exercise  of  such  discre- 
tion. In  this  case,  however,  the  directors  have  been  com- 
pelled to  defend  themselves  for  years  against  litigation,  which 
a  careful  and  dispassionate  examination  of  the  case,  at  the 
proper  ti  me,  would  have  shown  to  be  without  merit.  Having 
succeeded  in  vindicating  themselves  from  the  charges  made 
against  them,  we  do  not  think  they  should  now  be  compelled 
to  pay  the  costs.  The  general  rule  is,  that  the  losing  party 
shall  pay  the  costs  of  his  unsuccessful  litigation,  and  we  see 
nothing  in  this  case  to  take  it  out  of  this  rule. 

The  decree  is  reversed  as  to  costs,  and  it  is  ordered  that  the 
costs  here  and  below,  including  the  master's  fee,  be  paid  oat 
of  the  funds  in  the  hands  of  the  assignee. 

Thomas  Hare,  one  of  the  defendants,  assigns  as  error  upon 
the  appeal,  that  the  court  below  erred  in  making  and  entering 
the  sixth  paragraph  of  the  decree,  which  orders  him  to  pay 
to  the  said  assignee  the  sum  of  $3,716.23,  with  interest  thereon 
from  May  26,  1884,  less  five  and  seven  eights  per  cent  of  the 
principal  sum,  said  deduction  being  the  amount  of  the  din- 
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dend  paid  by  the  assignee  to  creditors  upon  the  diBtribution 
heretofore  made  by  eaid  assignee. 

The  facts  are  as  follows:  Thomas  Hare  and  Son,  appellant's 
firm,  had  the  sum  of  $3,716.23  on  deposit  in  the  Penn  Bank 
on  the  day  the  bank  finally  closed.  Being  in  the  bank  at  the 
tioie,  he  drew  this  money  out.  The  maeter  and  the  court  be- 
low hold  that  he  had  no  right  to  do  so,  and  thus  obtain  a 
preference,  after  the  bank  had  closed.  There  could  be  no 
doubt  about  this  if  the  money  had  been  his  individual  money. 
But  he  contends,  that  because  it  belonged  to  his  firm  he  had 
a  right  to  withdraw  it.  We  think  it  is  a  distinction  without 
a  difference.  It  was  his  act,  and  even  if  we  treat  it  as  the  act 
of  the  firm,  it  was  done  upoQ  information  obtained  by  him  in 
his  confidential  relation  as  a  director  of  the  bank.  We  think 
the  decree  against  him  was  properly  entered,  and  his  appeal 
is  dismissed,  at  his  costs. 

Banks  kvt*  BAivKTifo — Dutin  and  Liabilitiis  or  Bank  Dibbotors. 
—  It  18  the  duty  of  bank  direoiora  to  use  ordinary  diligeuco  in  acquiring 
knowledge  of  the  business  of  the  bank;  and  they  wiU  be  held  to  be  affected 
with  knowledge  of  such  facte  as  appear  on  the  bank-books:  Unked  Soaetif 
▼.  Underwood,  9  Bnsh,  609;  15  Am.  Rep.  731.  Depositor  in  bank  may 
recover  from  its  directors  for  damajjres  resulting  to  him  from  want  of  ordi- 
nary care  and  diligence  in  permitting  it  to  be  held  out  as  solvent,  when 
it  was  insolvent:  Dekau>  ▼.  Chaat,  121  111.  247;  2  Am.  St  Rep.  81;  Beak 
T.  Baker,  70  Tex.  283;  8  Am.  St.  Rep.  592;  and  note.  A  director  of  a 
bank  undertakes  that  he  possesses  at  least  ordinary  knowledge  and  skill, 
and  that  he  will  bring  them  to  bear  upon  his  duties.  He  must  exercise 
ordinary  oare  and  diligence,  and  if,  through  recklessness  and  inattention  to 
the  dntiee  confided  to  him,  frauds  and  misconduct  are  perpetrated  by  other 
officers  and  agents,  or  oo-directors,  which  ordinary  oare  on  his  part  wonld 
have  prevented,  he  is  persoualiy  liable  for  the  loss  resultiog:  ManhaU  v. 
Farmers'  etc  Bank,  85  Va.  676;  17  Am.  St  Rep.  84.  See  the  note  to  this 
ease  for  an  extended  discussion  of  the  subject  In  Jonxa  ▼.  John^on^  86  Ky. 
530,  the  language  used  was,  that  the  directors  are  liable  only  for  gross  negli- 
gence in  the  management  of  the  afl&iin  of  the  bank;  and  in  WctUaee  v.  Lia- 
coln  8av.  Bank,  89  Tenn.  630,  24  Am.  St  Rep.  625,  it  was  held  that  the 
active  management  may  1>e  left  to  the  cashier  and  other  agents  selected  by 
the  directors,  whose  duty  in  respect  to  such  cashier  is  to  supervise,  direct, 
and  control  them,  and  that  the  diligence  required  of  directors  is  that  exer- 
cised by  prudeut  men  in  their  own  affairs,  being  that  degree  of  diligenoe 
characterized  as  ordinary. 

Banks  and  Banking.  —  Fiduciart  Relations  bbtwbbn  thb  Diuectors 
and  the  Corporation:  See  extended  note  to  Beach  y.  MiUer,  17  Am.  St 
Rep.  29S-30S.  At  page  307  of  that  note  are  cited  several  cases  supporting 
the  principle  that  the  rights  of  a  director  must  not  be  so  exercised  as  to  give 
him  a  preference  over  its  other  oreditora,  and  that  if  so  exercised,  the  trans- 
action will  be  avoided. 
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Allison  v.  Wooa 

[147  Pkhvstltania  Statb,  197.] 
OoftPOBATIOVS  — StOOK  SUBSCRIPTIOlf  —LlABIUTT  OV  PbOWOTKB  OIT  PfeOM- 

18B  TO  BonritD  Subsoriftion.  —  When  one  it  induced  to  •abscribe  for 
•took  in  ft  railway  oorporation  by  the  promise  of  ona  of  ita  promoten 
that  if  the  railroad  ia  not  finished  within  a  oartain  time  tho  aabooriptioa 
shall  be  returned  by  the  corporation,  or  in  default  thereof,  by  the  prom- 
isor, such  promise  oonstitutes  a  contract  of  suretyship,  and  the  consid- 
eration therefor  is  the  subscription  by  the  promisee  to  tha  atock  of  the 
corporation. 

WiUiam  W.  WUtbani  and  Theodora  A.  Taeiy  for  the  appel- 
lant 

Samuel  Dickson,  for  the  appellee. 

Per  Curiam.  We  agree  with  the  court  below  that  the  affi- 
davit of  defense  is  insnfficient.  The  plaintiff's  statement  of 
claim  avers  that  his  subscription  to  the  stock  of  the  Phila- 
delphia and  Sea  Shore  Railway  Company  was  made  upon  the 
faith  of  the  letter  of  the  defendant  to  the  plaintiff,  dated  Sep- 
tember 4,  1889.  In  this  letter  the  defendant  said:  "In  con- 
sideration of  your  subscription  of  five  thousand  dollars  to  the 
stock  of  the  proposed  Philadelphia. and  Sea  Shore  Railway 
Company,  I  agree  that  it  is  understood  that  the  said  road 
shall  be  completed  to  Cape  May  by  October  1,  1890,  and  in 
default  thereof,  I  agree  that  the  money  paid  by  you  on  said 
subscription  shall  be  returned  to  you  by  the  said  company, 
or  in  default  thereof,  I  shall  do  it  myself  at  that  time." 

This  was  a  contract  of  suretyship,  based  upon  a  sufficient 
consideration.  It  sometimes  happens  that  the  promoters  of 
railways  and  other  enterprises  induce  their  friends  to  take 
stock  therein  by  holding  out  inducements  like  the  foregoing, 
or  others  of  a  similar  character.  In  such  instances  the  con- 
sideration for  the  promise  is  the  subscription  by  the  promisee 
to  stock  which  he  did  not  want,  in  an  enterprise  in  which  he 
felt  no  particular  interest  It  is  only  just  that  a  person  who 
induces  others  to  subscribe  for  stock  under  such  oircumstances 
should  be  held  to  his  contract. 

Judgment  affirmed.  

SvBBTTsmF  ^  CoNSTDBBATiON.  —  The  term  *'  surety  **  b  generally  ased  fai 
a  limited  sense,  to  designate  one  who  enters  into  a  contract  with  another,  ss 
principal,  either  jointly,  or  jointly  and  severally,  and  at  the  aama  time,  and 
who  in  all  cases  may  be  sued  jointly  with  the  principal  without  demand  or 
notice:  Bead  v,  OuUa,  7  Me.  186;  22  Am.  Dec.  184.     A  guaranty  ia  a  prom- 
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ise  to  answer  for  the  payment  of  tome  debt^  or  the  performance  of  eome 
duty,  in  the  case  of  the  failure  of  another  person  who  is  in  the  first  instance 
liable:  Matlifwt  v.  Citriamcm,  12  Smedes  k  M.  695;  61  Am.  Deo.  124.  The 
•nrety  is  bound  with  his  principal  as  an  original  guarantor,  and  his  obliga* 
tiou  to  pay  is  equally  absolute,  irrespective  of  any  notice  of  the  principal's 
default,  while  a  guarantor  is  an  individoal  contractor,  to  answer  only  for  the 
eonseqnences  of  the  default  of  the  principal,  and  is  therefore  entitled  to 
notice  of  snch  default:  McMillan  r.  BM$  head  Bank,  32  Ind.  11;  2  Am. 
Rep.  323.  The  surety  of  a  corporation  is  liable,  even  if  the  obligation  of 
the  corporation  is  beyond  its  powers:  OUt  v,  Drahely,  2  Gill,  330;  41  Am. 
Dec.  426.  Contract  of  suretyship  not  under  seal  must  be  supported  by 
sufficient  considfiration:  KuUnhimp  v,  Orof,  71  Mich.  675;  16  Am.  St  Rep. 
283.  Consideration  to  support  promise  need  not  invoWe  benefit  to  promisor, 
but  is  equally  sufficient  when  it  consists  in  a  detriment  to  the  person  to 
whom  it  IS  made:  New  Hanover  Bank  ▼.  Bridgem,  98  N.  C.  67;  2  Am.  Si 
Ri  p.  317;  Homer  ▼.  Sidwag,  124  N.  T.  638;  21  Am.  St  Rep.  693. 


Carson  v.  Fbdbral  Street  and  Pleasant  Val- 
ley Kailway  Company. 

[U7  PBNNdYLVAMlA  STATB,  2l:».) 

Street- RAfLWiTs—  Liability  at  CROsfliNos  —  Contributort  Nboliorvob 
OF  Servant. — When  a  wagon  is  crushed  at  a  crossing  by  oolli«ion 
with  a  street-car,  caused  by  the  negligenoe  of  the  driver  of  the  wagon, 
who. is  in  the  employ  of  its  owner,  snoh  owner  is  affected  by  the  negli- 
gence of  his  servant  and  cannot  recover  for  the  injury. 

Str err- railways —Liability  at  Crossino  —  Duty  of  Travxleb  to 
Look  and  Listen.  —  A  person  about  to  cross  a  street-railway  track 
need  not  stop,  but  he  most  look  and  listen,  so  as  to  avoid  walking  or 
driving  directly  in  front  of  a  moving  car;  and  if  he  fails  to  so  look  and 
listen,  he  is  guilty  of  contributory  negligence,  and  cannot  recover  for  in- 
juries resulting  from  being  strnck  by  the  oar. 

William  Stone,  for  the  appellant. 

Jacob  H.  MiUer  and  MeBride,  for  the  appellee. 

Green,  J.  The  facts  of  this  case  do  not  seem  to  be  involved 
in  controversy.  The  defendant  operates  a  line  of  street-cars 
passing  through  Washington  Street,  in  the  city  of  Allegheny. 
The  plaintiff's  team,  in  charge  of  Orr,  the  driver,  was  engaged 
in  hauling  along  C  Street,  in  the  same  city.  In  going  along  C 
Street  to  his  destination,  Orr's  route  crossed  Wasliington  Street, 
and  the  defendant's  tracks  therein,  at  right  angles.  When  he 
reached  the  intersection  he  neither  stopped  nor  looked,  but 
drove  directly  upon  the  defendant's  track.  When  in  this 
position  he  looked  up  and  saw  the  car  just  upon  him.     There 
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was  no  time  to  escape.  His  wagon  was  crushed  and  he  was 
injured. 

This  action  is  brought  bj  his  employer,  who  is  affected  by 
the  contributory  negligence  of  his  employee.  The  question 
upon  which  the  case  turned  in  the  court  below  was,  whether 
the  evidence  of  the  plaintiff  established  contributory  negligence 
in  Orr,  the  driver.  Upon  this  subject  the  learned  judge  in- 
Bimcted  the  jury  that  there  was  no  rule  of  law  that  required 
ti.e  driver  to  *'  stop,  look,  and  listen,"  but  that  it  was  for  them 
to  deicrmine  what  it  was  his  duty  to  do,  and  whether  he  actu- 
ally did  it  on  this  occasion.  They  were  thus  left  without  any 
rule  of  law  to  apply,  at  liberty  to  make  one  to  suit  themselves 
for  the  purpose  of  this  case,  which  the  next  jury  might  change 
to  suit  themselves,  or  disregard  altogether.  We  cannot  agree 
to  this.  The  street-railway  has  become  a  business  necessity 
in  all  great  cities.  Oreater  and  better  facilities  and  a  higher 
rate  of  speed  are  being  constantly  demanded.  The  movement 
of  cars  by  cable  or  electricity  along  crowded  streets  is  attended 
with  danger,  and  renders  a  higher  measure  of  care  necessary, 
both  on  the  part  of  the  street-railways,  and  those  using  the 
streets  in  the  ordinary  manner.  It  is  the  duty  of  the  railway 
companies  to  be  watchfbl  and  attentive,  and  to  use  all  reason- 
able precautions  to  give  notice  of  their  approach  to  crossings 
and  places  of  danger.  Their  failure  to  exercise  the  care  which 
the  rate  of  speed  and  the  condition  of  the  street  demand  is 
negligence.  On  the  other  hand,  new  appliances,  rendered 
necessary  by  the  advance  in  business  and  population  in  a 
given  city,  impose  new  duties  on  the  public. 

The  street-railway  company  has  a  right  to  the  use  of  its 
track,  subject  to  the  right  of  crossing  by  the  public  at  street 
intersections;  and  one  approaching  such  a  place  of  crossing 
must  take  notice  of  it,  and  exercise  a  reasonable  measure  of 
care  to  avoid  contact  with  a  moving  car.  It  may  not  be  neces- 
sary to  stop  on  approaching  such  a  crossing,  for  the  rate  of 
speed  of  the  most  rapid  of  these  surface  cars  is  onHnarily  from 
six  to  nine  miles  per  hour;  but  it  is  necessary  to  look  before 
driving  upon  the  track.  If,  by  looking,  the  plaintiff  could 
have  seen  and  so  avoided  an  approaching  train,  and  this  ap« 
peara  from  hi8t)wn  evidence,  he  may  be  properly  nopsuited: 
Marlnnd  v.  Pittshtirgh  etc.  R.  R.  Co.,  123  Pa.  St.  487;  10  Am. 
St.  Rep.  541.  It  is  in  vain  for  a  man  to  say  that  he  looked 
and  listened,  who  walks  directly  in  front  of  a  moving  locomo* 
tive.     An  injury  so  received  is  due  to  his  own  gross  careless- 
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»:  Penmylvania  R.  R.  Co.  y.  BeUf  122  Pa.  St.  58;  Moore  y. 
PhUaddphia  eie.  R.  R.  Co.,  108  Pa.  St.  349.  Orr  testified  that 
he  knew  the  crossing,  that  he  listened  for  the  sound  of  a  gong, 
but,  not  hearing  it,  droye  on  the  track,  and  was  instantly 
struck.  He  droye  in  front  of  a  moving  car  so  near  to  him  as 
to  make  a  collision  inevitable.  If  he  had  looked,  he  could 
haye  seen  the  car  and  stopped,  and  the  accident  would  have 
been  ayoided.  Not  to  do  so  was,  in  the  language  of  PenntyU 
vania  R.  R.  Co.  y.  Bell,  122  Pa.  St  58,  *'  gross  negligence," 
and  justly  defeats  the  action  brought  to  recover  from  another 
damages  that  were  self-inflicted.  It  is  the  duty  of  one  about 
to  cross  a  street-railway  track  to  look,  so  that  he  may  not 
walk  directly  in  front  of  a  moving  car  to  be  struck  by  it  The 
first  assignment  of  error  is  sustained.  So,  also,  are  the  second 
and  third. 
The  judgment  is  reversed. 

SrRSrr-BAILWATB  —  DUTT  Of  FoOT-PASSKfOXRS  AT  CB05«nf  CM.  —  TIm 
fact  th&t  one  pauing  from  a  tidowalk  crossing  in  a  city  stops  npon  the  track 
«f  a  street-railroad  withoat  first  looking  to  see  whether  a  oar  is  approaching 
or  not,  is  not,  as  a  matter  of  law,  negligence,  whether  the  cars  aooostomed 
to  mn  on  such  track  are  grip-cars  or  horse-cars:  Chicago  CUff  B^y  Oo.  v.  Boh' 
toon,  m  m.  9;  11  Am.  St  Rep.  87. 

CONTRIXUTOKT    NXGLIOKIIOS   Of  PERSON  IVJVRVD,   BffBOT  OVi    SOO  DOti 

to  JZoMmmt.  Nem  Yotk€$€.B.  iK.  Cbi,  28  Am.  Bop.  i-«. 


Kfiua  V.  German  Fibs  Insubanob  Company. 

(147  PnMHSTLyAMXA  STATB,  272.] 

IssuBANOB — Usx  Of  Prbhisss.  —One  brief  violation  of  the  terms  of  % 
policy  of  fire  insnrance  for  necessary  work  iDcidental  to  the  preservation 
of  the  insured  property  will  not  be  considered  a  breach  of  a  condition 
prescribing  the  nse  of  the  premises. 

IHBURANOB  —  USB  OP  PRBMISB8  —  BrBAOH  Of  CONDITIOIT.  —  When  a  poHcy 

of  fire  iDsurance  on  a  canning  factv>ry  and  the  goods  therein  provides 
that  the  premises  shall  not  be  nsed  for  any  other  purpose  than  storage, 
the  building  of  a  fire  in  the  furnace  nnder  the  engine,  on  the  insured 
property,  for  the  purpose  of  emptyiug  the  boiler  and  pipes  therein,  to 
prevent  their  freezing  dnring  the  winter,  is  not  snob  a  breach  of  the 
condition  as  will  avoid  the  policy  in  case  the  property  is  destroyed  aa 
the  result  of  bnilding  such  fire. 

Henry  N,  Pavi,  for  the  appellant 

CharUs  A.  Lagen  and  William  Pinkney  Whyte^  for  the  ap- 
pellees. 
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Per  Curiam.  The  plaintiff  brought  this  suit  in  the  court 
below  upon  a  policy  of  insurance  issued  by  the  defendant 
company,  whereby  he  was  insured  by  loss  against  fire  for  six 
months,  from  twelve  o'clock,  noon,  April  10,  1889,  to  twelve 
o'clock,  noon,  October  10,  1889,  upon  "frame  building  and 
sliedding  attached  thereto,  known  as  canning-house/'  and  on 
machinery,  canned  goods,  etc.,  contained  therein.  On  the 
face  of  said  policy  was  indorsed  the  following:  "It  is  under- 
stood and  agreed  that  this  policy  shall  be  void  and  of  no 
efiect  in  case  the  premises  herein  described  shall  be  occupied 
for  any  purpose  otlier  than  storage/'  This  policy  was  renewed 
by  indorsement  dated  October  10,  1889,  for  six  months  from 
the  date  of  said  indorsement. 

The  factory  was  operated  as  a  canning  factory  daring  the 
entire  canning  season  of  1889,  work  having  commenced  in 
July  of  that  year,  and  not  having  ceased  until  October  10th. 
On  that  day  all  the  hands  employed  were  discharged  except 
two  or  three.  On  Tuesday,  October  15th,  a  fire  was  built  in  the 
furnace  under  the  engine,  which  was  upon  the  premises,  for 
the  purpose  of  blowing  out  from  the  pipes  and  boiler  the  water 
which  had  remained  there  since  the  preceding  Thursday.  At 
ten  o'clock  that  night  the  premises  were  destroyed  by  fire. 

The  company  refused  to  pay,  on  the  ground  that  there  had 
been  a  violation  of  the  condition  of  the  policy,  which  provided 
that  it  should  be  void  in  case  the  premises  were  occupied  other- 
wise than  for  storage.  At  the  time  the  fire  occurred,  and  for 
some  days  previous  thereto,  the  premises  had  been  occupied 
for  storage  purposes  only.  All  that  was  done  after  that  date 
was  the  clearing  up  and  the  cleaning  of  the  premises  after  the 
work  of  the  season  was  over.  The  fire  was  merely  built,  as 
before  stated,  to  empty  the  boiler  and  pipes  of  water,  and  to 
prevent  their  freezing  during  the  winter,  when  the  building 
was  to  be  used  exclusively  as  a  place  of  storage  for  the  goods 
manufactured  during  the  summer.  A  fire  for  such  purpose 
would  be  no  vnore  a  violation  of  the  condition  of  the  policy 
til  an  a  fire  left  to  warm  the  men  in  charge  of  it  during  the 
cold  weather.  A  policy  provides  for  the  continued  usual  con- 
dition of  the  premises.  A  single  brief  violation  of  the  terms 
of  the  policy  for  the  necessary  work  incidental  to  the  preser- 
VI  lion  of  the  property  insured  will  not  be  considered  a  breach 
of  a  condition  which  prescribes  the  use  of  the  premises.  In 
Mrars  V.  Hnmholdi  Tna,  Co;,  92  Pa.  St  15,  37  Am.  Rep.  647, 
the  policy  forbade  the  keeping  of  benzine  on  the  premises. 
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With  proper  caution,  the  iosured  took  and  used  benzine  on 
the  premises  insured,  for  the  purpose  of  cleaning  machinery, 
nud  it  was  held  that  the  words  "  keep  or  have  "  were  intended 
to  prevent  the  permanent  and  habitual  storage  of  the  prohib- 
ited articles,  and  that  taking  them  on  the  premises  for  the 
purpose  of  cleaning  the  machinery  was  not  embraced  within 
the  meaning  of  these  words.  It  was  said,  in  the  opinion  of 
the  court:  "  It  would  be  straining  a  point  to  say  that  bring- 
ing a  prohibited  article  upon  the  premises  upon  a  single  occa- 
sion, and  for  the  sole  purpose  of  cleaning  the  machinery,  was 
keeping  or  having  it  there  within  the  meaning  of  the  policy.** 

We  think  there  is  no  merit  in  the  contention  that  the  clean- 
ing of  the  premises,  and  building  the  fire  on  October  15th,  was 
a  continuation  of  the  business  which  had  been  carried  on 
during  the  summer,  and  which  had  ended  on  October  10th. 
We  are  of  opinion  that  judgment  was  properly  entered  for  the 
plaintiff. 

Judgment  affirmed.  

FiRB  iNSfTBANOB^OoirDiTioif  AS  TO  UsB  Of  Prbmisss.  —  Oonditloiii  and 
provisos  are  to  be  oonstnied  ttrictly  againtt  the  nnderwriters,  ma  they  tend 
to  narrow  the  range  aud  limit  the  force  of  the  principal  obligation:  Uoffmam 
T.  jEtna  Fire  In».  Co,,  32  N.  T.  403;  S8  Am.  Dec.  337.  Keeping  liqnon 
for  nee  of  a  family,  or  for  the  pnrpose  of  eelltng  to  the  boarders  or  others. 
is  not  a  '*  storing  "  of  spiritnons  liquors,  within  the  prohibition  of  the  policy: 
B'ffertjf  T.  New  Brun$wi'k  Firt  Jna.  Co.^  3  Harr.  (N.  J.)  4S0;  3S  Aul  Dec 
525.  So  where  a  policy  of  iusnrance  upon  a  "  dwelling-house  to  be  occupied 
by  the  tenants"  provided  that  it  should  be  wholly  roid  if  the  premises  should 
at  any  time  be  occupied  or  used,  in  whole  or  in  part,  for  any  purpose^  whether 
manufacturing  or. otherwise,  dififerent  from  that  set  forth  in  the  application 
or  policy,  or  if  the  risk  should  be  increased  by  means  within  the  control  of 
the  assured,  and  the  tenants  used  the  second  story  of  the  house  for  shaving 
hoops  for  a  per  o  I  of  one  week,  and  the  jury  found  that  it  did  not  materially 
increase  the  risk,  it  was  held  that  there  was  no  substantial  breach  of  the 
condition:  Kirdier  r.  Milwaukee  etc*  Ins.  Co.,  74  Wis.  470.  So  a  change 
in  the  nse  of  the  insured  property  does  not  affect  the  policy,  where  tho 
property  insured  as  a  private  dwelling  is  need  for  a  boarding-honse^  tho 
policy  not  prohibiting  the  keeping  of  boarding-houses:  R(\ffert^  r,  Nem 
Brunstoiek  Fire  Fn$,  Co,.  3  Harr.  (K.  J.)  480;  88  Am.  Dea  525;  PhtUer^Itu. 
Co.  r.  SorreU,  1  Baxt  352;  25  Am.  Rep.  780.  So  fai  the  absence  of  express 
stipulation  to  the  contrary,  a  change  of  tenants  has  no  effect  on  a  contraot 
of  insurance  of  a  dwelling-house,  if  the  nse  be  not  changed:  Cumberkmd 
Valley  MuL  ProL  Co.  r.  Doughs,  58  Iowa,  419;  98  Aul  Dec  298.  Soawar* 
ranty  that  the  insured  premises  are  "occupied  as  a  boarding-honse "  is  nol 
broken  by  their  ooenpancy  in  part  as  a  bar-room  and  billiard-room,  whor« 
snch  occupancy  is  not  forbidden,  and  does  not  inorease  the  risk:  MarUm  ▼• 
StaU  Ins.  Co.,  44  N.  J.  L.  485;  43  Am.  Rep.  397.  And,  generally,  acts  dono 
in  an  insnrod  building  whioh  do  not  change  its  nature  and  character,  althoogk 
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iNit  of  tiM  ordinary  and  appropriate  ma  tbareof,  do  Bot  Taoata  the  poliey,. 
vniofli  aaoh  aeU  ara  iraadnlaai  or  groad  j  oaralaai,  and,  if  groaaly  caraleaii 
ara  alao  the  oaoia  of  tha  Iom:  BWb^  T«  2Waatf  CSmm^  «te  /aa.  Oa.,  Sf^ 
OoDJU  139;  50  Am.  Deo.  277. 


Long  v.  PflSNSYLVANiA  Railkoad  Compakt. 

(147  PBNIUTJ.TAjnA  StAxm,  HL] 

OoMMOv  Cabbikm — TjIamutt  n»  Losa  or  BAOOAai  bt  Fixkhx  —  A  oeai* 

moo  carrier  ia  uot  liable  for  tbe  loas  of  baggage  deati*oyed  whila  in  hia 
possession  by  an  nnprecedented  flood  amoanting  to  an  aot  of  Qod,  aaeh 
aa  the  *'  Johnstown  flood,*  in  tha  absenoa  of  aridenoa  of  want  of  oara  on 
hia  part 

NsoLiQKNGi,  wHJUf  HOT  P&BsiTMBD  f  BOM  AauKomc —  When  tha  loaa  of  pnp- 
arty  in  the  hands  of  a  common  carrier  is  oanaod  by  an  napraoadaatad 
flood,  amoanting  to  an  act  of  God,  and  ia  not  doe  to  tha  failnra  of  any 
of  the  appliances  of  transportation,  no  presnmption  of  negltganoa  arisea 
from  the  acci«lent  which  will  oa^t  the  burden  of  proof  upon  tha  aarrier 
to  show  an  absence  of  negligence  on  his  park 

NxoLiOENCK  —  PREdUMFTiON  Of.  FROM  AooiDiNT.  —  Negliganoo  ianotpra- 
anmad  against  a  oommon  earrior  from  tha  mora  happening  of  an  aeei- 
dent^  when  the  accident  ia  dne  to  an  independent  eanaa^  and  not  to  tko 
failnre  of  any  of  the  applianoes  of  transportation. 

D,  W.  Dougherty^  for  the  appellant 

David  W.  Sellers^  for  the  appellee. 

Williams,  J.  This  is  what,  ander  the  practloe  prior  to^ 
1887,  would  have  been  called  an  action  of  trover.  It  i§ 
brought  to  recover  the  value  of  two  trunks  and  their  contents, 
delivered  to  the  defendant  company  in  Cincinnati  for  trans- 
portation to  Washington.  When  tbe  plaintiff  presented  bis 
baggage-checks  at  the  defendant's. station  in  Washington,  and 
asked  for  his  trunks,  they  were  not  delivered.  This  action 
was  then  brought  The  course  of  the  trial  is  shown  by  the 
opening  paragraph  in  the  printed  argument  of  the  appellant 
It  is  as  follows:  "  It  was  conceded  by  the  defendant  that 
plaintiff's  goods  were  rlnly  received  by  it,  to  be  forwarded 
from  Cincinnati  to  Washington;  and  it  was  conceded  by  the 
plaintiff  that  the  goods  were  on  the  day-express,  which  was 
destroyed  by  the  flood  from  the  South  Pork  dam*,  at  Cone- 
mangh,  on  May  31, 1889."  It  only  remained  for  the  plaintiff 
to  show  the  value  of  his  goods,  in  order  to  complete  his  case. 
For  the  defendant  it  was  necessary  to  supplement  the  almis- 
pion  by  proof  sliowiiia:  that  the  flood  was  of  such  extraordinary 
character  thit  it;   was  not  bound    to  anticipate  o*  provi^le 
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Against  it,  and  that  it  came  with  such  suddenness  and  power 
that  escape  from  it  was  impossible.  Several  witnesses  were 
called  by  the  defendant  for  this  purpose.  They  repeated  the 
story  of  the  great  rain-storm  that  preceded  the  bursting  of 
the  South  Fork  dam;  of  the  rapidly  rising  river,  spreading 
beyond  its  banks,  and  inundating  portions  of  the  city  of 
Johnstown;  of  landslides  and  other  difficulties  that  beset  the 
movement  of  trains;  of  the  running  of  the  ill-fated  day-ex« 
press  into  the  yard  at  Coaemaugh  for  safety  and  to  await 
orders;  and  then  of  the  appalling  wall  of  water  that  came 
moving  down  the  narrow  valley,  sweeping  away  whatever  was 
in  its  path,  trees  and  dwellings,  mills  and  factories,  engines 
and  cars,  with  a  fury  that  was  absolutely  resistless.  The 
officers  and  agents  of  the  defendant  at  Pittsburgh,  and  at 
Johnstown  and  Conemaugh,  on  whom  the  movement  of  trains 
depended,  were  called  and  testified  to  the  precautions  taken 
to  guard  against  accident  to  the  trains  under  their  control. 
They  told  of  the  information  that  came  to  them,  of  the  dan- 
gers they  knew  to  exist,  and  those  they  apprehended  as  prob- 
able, and  what  efforts  they  made  to  escape  them,  and  secure 
safety  for  their  passengers,  their  employees,  and  the  freight 
with  which  their  cars  were  laden.  It  was  not  denied  on  the 
trial,  and  it  could  not  be  upon  the  evidence  before  us,  that 
these  officers  and  agents  did  what  they  fully  believed  was  the 
best  thing  to  do,  as  they  understood  the  situation.  Not  a  wit- 
ness was  called  by  the  plaintiff  to  testify  to  any  act  or  omis- 
sion by  the  defendant's  agents  or  employees  from  which  want 
of  care  could  be  inferred;  but  the  case  was  left  where  the  tes- 
timony of  the  defendant's  witnesses  left  it.  There  was,  then, 
no  question  of  credibility  to  be  settled,  and  no  conflict  in  the 
evidence.  The  case  depended  on  the  effect  of  the  admissions 
and  the  uncontroverted  testimony.  The  defendant  admitted 
the  contract  to  carry,. and  the  receipt  of  the  goods,  and  ex- 
cused the  non-delivery  by  showing  their  destruction  in  a  flood 
of  such  unprecedented  character  as  it  could  neither  be  ex- 
pected to  foresee  nor  provide  against.  This  made  a  complete 
defense,  and  it  was  proper  for  the  judge  to  say  so;  and  as  no 
single  fact  in  the  series  was  controverted,  it  was  right  for  him 
to  direct  the  verdict 

But  the  able  counsel  for  the  plaintiff  insists  that  in  this 
case  there  was  a  legal  presumption  of  negligence  in  the  car- 
rier, that  took  the  question  to  the  jury,  under  the  authority  of 
Spear  v.  Philadelphia  etc  R.  R.  Co.,  119  Pa.  Si.  61,  and  kin- 
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dred  cases.  We  do  not  think  so.  Spear  was  a  passenger  on 
board  the  defendant's  boat  After  the  carriage  actually  be- 
gnn,  an  explosion  took  place  on  the  boat,  by  which  be  was 
injured.  The  plaintiff  proved  the  happening  of  the  accident 
to  the  boat,  and  the  injury  to  Spear  in  consequence  of  it,  and 
rested.  This  raised  a  legal  presumption  of  negligence,  that 
entitled  the  plaintiff  to  recover.  The  onus  was  then  on  the 
defendant  to  show  adirmatively  that  the  explosion  was  not 
due  to  its  want  of  care  in  any  particular.  The  case  fell  within 
the  rule  laid  down  in  Laing  ▼.  Colder,  8  Pa.  St.  482,  49  Am. 
Dec.  533,  which  is  as  follows:  "The  mere  happening  of  an 
injurious  accident  to  a  passenger  while  in  the  hands  of  a  car- 
rier will  raise  a  presumption,  privn/i  facie,  of  negligence,  and 
cast  the  onus  of  showing  that  it  did  not  exist  on  the  carrier." 
Tliis  presumption,  it  will  be  noticed,  arises,  not  out  of  the 
character  of  the  carrier,  but  out  of  the  nature  of  the  accident 
The  injurious  accident  must  be  connected  with  the  appliances 
for  transportation  which  are  provided  by  the  carrier,  are  un« 
der  its  exclusive  care  and  control,  and  whose  condition  it  is 
bound  to  know.  If,  therefore,  the  accident  complained  of 
hnppens  before  the  plaintiff  has  committed  himself  into  the 
hands  of  the  carrier,  the  rule  does  not  apply,  but  the  negli* 
gence  alleged  must  be  proved,  as  in  ordinary  cases:  Hayman 
V.  Pennsylvania  R.  R.  Co.,  118  Pa.  St  509.  Nor  will  the  fact 
that  the  plaintiff  has  put  himself  into  the  hands  of  the  car- 
rier be  sufficient  to  raise  the  legal  presumption  of  negligence, 
unless  the  accident  from  which  he  suffers  is  connected  with 
the  appliaiices  of  transportation:  Pennsylvania  R  R.  Co.  v. 
MacKinney,  124  Pa.  St  462;  10  Am.  St  Rep.  601.  In  the 
case  just  cited,  MacKinney  was  a  passenger  on  board  one  of 
defendant's  trains,  which  was  moving  at  a  high  rate  of  speed. 
A  piece  of  coal  came  through  the  open  window  of  the  car, 
near  which  he  sat,  and  struck  him  in  the  face.  There  was  no 
failure  of  or  accident  to  any  of  the  appliances  of  transporta- 
tion,  but  an  injury  to  an  individual  passenger  from  an  inde- 
pendent and  unrelated  cause;  and  we  held  that  the  rule  of 
Laing  v.  Colder,  8  Pa.  St  482,  49  Am.  Dec.  533,  did  not  ap- 
ply. The  same  principle  controls  this  case.  The  accident  by 
which  plaintiff's  baggage  was  lost  was  not  due  to  the  failure 
of  any  of  the  appliances  of  transportation!  but  to  an  inde- 
pendent cause,  —  the  flood,  —  which  involved  the  car  and  the 
baggage  it  contained  in  a  common  ruin.  The  flood  was,  as  to 
the  defendant,  an  inevitable  accident,  properly  deieribed  as 
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actus  Dei.  In  sach  a  case  negligence  is  not  presamed,  bnt 
must  be  proved,  as  any  other  fact  necessary  to  the  plaintiff's 
recovery. 

In  this  case,  when  the  contract  to  carry  was  shown,  it  be- 
came  the  duty  of  the  carrier  to  excuse  its  non-performance. 
The  loss  of  the  trunks  by  the  flood  from  the  South  Fork  dam 
was  admitted.  This  accounted  for  their  non-delivery,  and  it 
was  only  necessary  to  show  the  character  of  the  flood,  and 
that  the  loss  of  the  train  was  not  due  to  want  of  care  on  its 
part  in  the  management  of  its  business,  in  order  to  make  a 
complete  defense.  Let  us  see  what  the  defendant's  evidence 
does  show.  It  shows,  first,  that  the  damage  apprehended  by 
the  servants  and  employees  of  the  defendant  were  those  natu- 
rally resulting  from  the  continued  and  heavy  rainfall.  It 
shows,  next, constant  telegraphic  communication  between  those 
charged  with  directing  the  movement  of  trains  and  local  agents 
and  trainmen  along  the  line,  and  the  exercise  of  great  care  in 
the  management  and  movement  of  trains  in  the  valley  of  the 
Conemaugh,  in  order  to  avoid  the  dangers  known  to  exist,  or 
likely  to  be  encountered.  In  the  third  place,  it  shows  the 
care  exercised  over  this  particular  train,  and  that  it  was  moved 
into  the  yard  at  Conemaugh  because  that  was  a  place  of  ab- 
solute safety  from  any  flood  that  there  was  reason  to  antici- 
pate,  and  was  a  convenient  place  at  which  to  reach  it  with 
orders.  Finally,  it  shows  that  while  the  train  was  thus  care- 
fully disposed  of,  and  safe  from  any  known  dangerj  it  was 
suddenly  overwhelmed  by  the  deluge  from  the  broken  dam, 
and  destroyed  so  utterly  that  no  vestige  of  the  car  or  the 
baggage  has  since  been  found.  This  made  a  defense  that 
meets  the  requirements  of  the  rule  as  to  the  burden  of  proof 
resting  on  a  carrier  in  every  particular.  It  shows  the  loss,  by 
inevitable  accident,  of  the  trunks  sued  for;  and  it  shows  that 
the  loss  was  not  made  possible  by  the  negligence  of  the  de- 
fendant, but  happened  in  spite  of  the  utmost  care  exercised 
by  agents  and  employees  to  escape  the  dangers  it  knew  to  ex- 
ist,  or  had   reasonable  ground  to  apprehend. 

It  may  be  possible  for  us,  looking  back  coolly  and  in  the 
clear  light  of  history  on  that  terrible  catastrophe,  to  see  how 
property  and  life  might  have  been  saved  if  men  on  the  ground 
had  realized  the  awful  magnitude  of  the. impending  calamity. 
It  was  not  realized.  The  inhabitants  of  the  populous  valley 
sat  in  their  homes  or  went  about  their  business  while  the 
deluge  was  approaching.     So  swift  was  its  approach,  that  the 
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boneman  running  to  warn  the  city  was  overtaken  and  swal- 
lowed up,  and  the  flood  fell  unannounced,  and  swept  the  day- 
express  and  the  city  of  Johnstown  before  it  What  was  done 
on  that  day  must  be  considered  in  the  light  of  what  was  then 
known,  and  what,  from  such  knowledge,  it  was  reasonable  to 
apprehend.  So  considered,  the  defense  was  complete.  Ther« 
was  no  question  of  fact  for  a  jury  to  decide,  and  it  was  exactly 
right  fer  the  learned  judge  to  tell  them  so,  and  to  direct  t)ieir 
verdict:  Jfoore  v.  PlUladdphia  etc  R.  R.  Co.^  108  Pa,  St  349; 
Delaware  eU.  R.  R.  Co.  v.  Cadow,  120  Pa.  St  559;  6  Am.  St 
Rep.  730;  Penmyhania  R,  R.  Co.  y.  BeU,  122  Pa.  St  58. 

The  assignments  of  error  are  not  sustained^  and  the  judg- 
ment ifl  affirmed.  ^_^ 

Common  Oarbtkbj,  LuBiLrrr  of  —  Aot  of  Ood.  ^A  oommoa  earriar 
b  not  liable  for  injury  to  goods  in  hit  ponessioa  orased  by  •&  Bapreoedonted 
iood  in  a  riTor,  wbkh  mom  on  m  maM&mlj  IImU  it  oonld  nol  kar»  Won  sa- 
tadpaled  bj  hnmsn  knowlodgo  or  fonti^t,  nor  the  nijary  fmwm^lUd  hj 
tbo  ezorcito  of  roasonabla  diligence:  8mUh  t.  IVettern  £*y*  ^^  AU.  455;  24 
Am.  St.  Rep.  929;  Blythe  t.  Denver  etc  R'p  Co,,  15  Col.  333;  22  Am.  St 
Rep.  403  (a  oaee  of  aooident  oansed  by  a  gale  of  wind).  A*  to  the  liability 
ef  oarrien,  where  the  aooident  it  oanaed  by  tm  **a0l  ot  Qod,*  b«t  the  ear- 
Fier  ia  do4  free  from  Bogligenoe,  eee  enoea  in  the  note  to  Kotrk  ▼.  Snmmmk 
Uc  iTy  Oow»  11  Am.  St.  Rep,  363»  364;  and  oompare  OtUunthmt  etc  R*jf  Co.  r. 
BridgeM^  86  Ala.  448;  11  Am.  St  Rep.  58,  and  Riehmotid  tie.  M.  JL  Co.  w. 
Beruon,  86  Ga.  203;  22  Am.  St.  Rep.  446. 

Common  Carrisrs.  —  PussaMFnoN  of  NKouosifaB  fsok  AoofDnmi  See 
uot9 to PhitrtcMpMaeie.  i?.  B.  Co.  w.  Att€Umm,29Ain.  St  Repu  490-495^  where 
a  large  number  of  easeeare  cited  to  the  effect  that  a  presomptioa  of  negligenee 
arieee  from  an  accident  Later  caaea  to  the  same  point  are  Fumiak  ▼•  ifiit- 
eoairi  Pac  R*$  Co.,  102  Mo.  438;  22  Am.  St  Rep.  781;  LouiaMe  etc  S^y  Co. 
F.  HendrickM,  128  lod.  462.  A*  stated  in  the  note  to  Phiiadeiphia  etc  B.  B. 
Co,  T.  Atuleraon,  20  Am.  St  Rep^  494,  eome  oaeee^palify  the  rale  by  oonfioing 
the  initanoea  in  which  a  presumption  of  negligenoe  arises  to  thoee  in  which 
the  carrier  has  eontrol  of  the  applianoes  which  oanse  the  accident  This 
Tiew  was  adopted  in  Hawkkur.  Front  Street  etc  iTy  Co.,  3  Wash.  592;  28 
Am.  St  Rep.  72;  in  which  it  was  laid  down  that  the  fact  that  a  passenger 
on  a  cable-oar  in  a  city  is  injured  without  fault  of  his  own  does  not  raise  a  pre- 
•umption  of  negligence,  caeting  the  burden  of  proof  on  the  railway  oompany 
to  disprofve  it,  — the  accident  in  that  ease  being  caused  by  a  collision  with  m 
wagon.  As  most  if  not  all,  the  precedents  cited  for  this  doctrine  inTolTod 
oases  of  injuries  to  passengers,  and  as  the  liability  of  the  carriers  of  goods  is 
eo  much  more  extensive  than  that  of  carriers  of  passengers,  there  seems  to  be 
room  for  doubt  whether  the  rules  of  evidence  which  are  applicable  where  a 
passenger  ia  injured  can  properly  be  adopted  for  the  purpoee  of  determiniag 
npon  which  side  the  burden  of  proof  lies,  where  goods  are  lost  or  damaged. 
It  would  appear  that  the  principle  upon  which  this  non-presumption  of  neg* 
Ugenoe  in  the  cases  referred  to  is  based  is,  that  the  carrier  cannot  justly  be 
made  liable  for  aceidents  caused  by  persona  or  objects  which  he  has  neither 
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the  right  nor  Uie  power  to  controL  A^i  ao  or  liiiary  twt  of  legal  repponii* 
l>ility  in  casoj  of  tort,  this  principle  it,  of  course,  beyond  impeachment  But 
^'hether  it  i^  properly  applicable  to  cases  of  liability  arising  out  of  a  oon« 
tiactuiU  relation,  the  easenoe  of  which  is  that  the  contractor  is  an  "insurer" 
oi  the  property  nmler  his  charge,  seems  not  a  little  questionable.  A  oarrier 
of  pasaeugers  is  bound  to  exercise  a  very  high  degree  of  care,  but  in  other 
respects  his  liability  for  injuries  is  not  different  from  that  of  any  ordinary 
individual  in  the  transactions  of  every-day  life.  On  the  other  hand,  the  law 
declares  that,  for  reasons  of  public  policy,  a  carrier  of  goods  must  keep  tho 
gouils  safe  against  all  perils,  except  thosa  arising  from  the  ^^t  of  Ood  or  tba 
public  enemy.  This  rule  is  so  far  from  limiting  hit  responsibility  to  casea 
in  which  the  loss  or  injury  baa  occurred  through  the  defectaof  his  appliancea 
or  the  fault  of  his  employees,  that  il  would  obriously  leaire  him  liable  in  many 
caaea  in  wbieb  acoidenta  kara  bappanad  without  Iba  slightest  fault  on  hia 
part,  and  frooa  caaaea  over  whioh  ha  ooald  aot  have  poieibly  azaroiaed  any 
oi*utroL  The  foMA  of  thaae  oonaidecatioos  will  be  apparent  when  it  is  re* 
ineml>ered  that,  according  to  numeroua  antboHtiea,  even  the  fact  that  tha 
los9  was  caused  by  tlie  aot  of  Qod  will  not  always  absolve  the  carrier:  Sea 
notes  to  Wol/r.  AfneHcan  Exp.  Co.,  97  Am.  Deo.  408-411;  N<nTi$  v.  Savan* 
nah  e$e,  Ii)f  Co.,  n  Am.  St  Rep.  863,  864.  If  tha  law  holds  the  oarrier  of 
goods  liable  not  merely  for  accidents  occurring  through  oidiaaiy  oafiaes 
M  hieh  are  beyond  hia  cpntcpl,  but,  ii^  certain  c^e^  even  for  accidents  pccnrring 
from  the  most  extraonHnary  and  exceptional  events,  it  would  appear  mora 
consistent  with  principle  to  say  that  he  cannot  escape  his  liability  as  insurer 
until  he  has  brought  the  case  by  positive  ami  conclusive  evidence  within  the 
^xccptious  which  the  law  allows.  In  other  words,  since  it  must  appear  that 
I  i^  own  negligence  was  not  aooncunring  cause  of  the  aooident,  by  planing 
the  goo  Is  io  sneh  a  position  as  to  ba  aubjeoted  tq  the  oyerwhelming  f^rce 
which  desttroyed  them,  there  is.  wq  think,  considerable  reason  for  r^nir- 
ing  that  he  assume  the  onus  of  proving  that  be  was  not  negligent.  Un- 
der the  facts  of  the  principal  case,  there  would  obviously  have  been  no 
d  ffioulty  in  eetablishing  this  freedom  from  negligence,  and  the  decision 
would  not  have  been  a£kcted  by  adopting  t(ie  rule  of  evidenee  condemned 
by  the  court.  But  circumstances  may  readily  be  conceived  in  which  it  would 
be  a  great  hardship  to  throw  the  burden  of  proving  negligence  upon  the 
plaintiff.  Such  a  rule,  in  fact,  is  open  to  the  objection  of  ignoring  the  con- 
sideration upon  which  the  severe  doctrine  as  to  Uia  liability  of  carriers  is 
baaed,  viz.,  that^  in  tha  nature  of  the  case,  it  must  often  be  impossible  for 
the  shipper  to  furnish  the  necessary  positive  evidenea  that  the  oarrier  ia  in 
fault.  Tha  principle  that  the  oarrier  is  not  excused,  unless  the  aot  of  God  ia 
not  only  the  cause,  but  the  sole  cause,  of  an  apcidentv  seems  to  involve  as  a 
corollary  the  further  principle,  that  the  burden  of  proof  should  be  on  him  to 
show  that  the  act  of  God  is  aotually  the  sole  cause.  Instates  in  whioh  pr9of 
that  the  act  of  God  caused  the  accident  is  a  conolnaive  defense,  whether 
there  was  concurriog  negligence  or  not,  these  considerations  would  have  no 
weight.  But,  under  such  circumstances,  it  seems  unnecessary  to  draw  any 
such  distinction  as  that  made  by  the  court  fai  tiie  principal  case,  between  ao* 
oidenta  caused  by  the  appliances  which  are  nader  tha  carrier's  control  and 
by  external  causes.  If  the  plaintiff  is  not  allowed  to  reoover,  aven  if  he  aa« 
tablishes  negligence  on  the  part  of  the  carrier,  any  inquiry  aa  to  the  burden 
of  proof  is  superfluous.  Such  a  doctrine  leaves  neither  need  nor  room  for 
further  evidence,  and  as  it  seems  to  be  the  accepte>l  doctrine  in  PennsylTa- 
Bia  (see  Aforriton  v.  Davh,  20  Pa.  St.  171;  67  Am.  Deo.  606),  wa  ▼antoia  ta 
AM.  0T.  Rar.,  Vol.  XXX.  —47 
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think  the  rnlfng  in  the  prinoipal  case  might  have  beeo  rested  eolely  npon 
the  fact  that,  nnder  the  previoiie  deoisioDe  of  the  ooort,  it  wat  immaterial 
whether  the  defendant  wat  negligent  or  not.  The  6ood  being  the  immediaW 
eanae  of  the  aooident,  there  waa  no  neoeaaity  for  investigating  any  ooooofw 
rent  and  more  remote  oansea. 


DoNLBY  V.  City  op  Pittsburgh. 

[147  PaiTMSTLTAinA  8TATI,  848.] 

ODNSTmrnoiTAL  Law  — Powsr  to  Bhaot  Rbmbdial  LnisLATioir  di 
Resfbgt  to  STRarr*woRX.  — When  street-improvement  work  has  been 
done  nnder  a  void  statute,  and  the  property  owners  have  reoeived  the 
benefits,  a  subsequent  statute  providing  for  the  levy  and  oolleotion  of 
assessments  to  pay  for  such  work,  thns  legalising  what  tiie  state  might 
previously  have  ordered,  is  oonstitntional  and  valid. 

Johns  MeCUave^  J.  M.  Swearingen^  and  C.  A.  (yBrien^  for  the 
^>pellant8. 

D.  T.  WaUm^  W.  C.  Moreland,  and  T.  D.  Camahan,  for  the 
appellee. 

Per  Curiam.  The  bearing  of  this  cause  was  advanced,  with 
the  others  involving  similar  questions,  for  public  reasons,  and 
was  argued  at  the  present  term  in  the  eastern  district. 

The  plaintiflFs  owned  a  lot  on  South  Twenty-eighth  Street, 
in  the  city  of  Pittsburgh,  which  had  been  assessed  for  street 
improvements  under  what  is  known  as  the  remedial  act  of 
May  16,  1891  (P.  L.  71).  It  is  claimed  that  this  act  is  uncon- 
stitutional, and  this  is  the  only  question  in  the  case. 

The  street  improvements  in  question  were  made  under  the 
authority  of  the  acts  of  June  14,  1887  (P.  L.  386),  and  May 
16,  1889  (P.  L.  228).  The  decision  of  this  court  in  Wyoming 
Street,  187  Pa.  St.  494,  and  in  PitUburgh'e  Petition,  138  Pa. 
St.  401,  held  that  the  said  acts  of  1887  and  1889  were  un- 
constitutional.  This  left  the  city  of  Pittsburgh  without  the 
power  to  collect  from  the  owners  of  abutting  property  the  cost 
of  the  street  improvements  completed  and  in  course  of  con- 
struction. It  was  to  remedy  this  difficulty  that  the  said  act 
of  May  16,  1891,  was  passed. 

It  was  urged  that  this  act  does  not  apply,  because  the  im- 
provements in  question  were  made  under  void  acts  of  assem* 
bly,  and  without  any  authority  whatever.  If  they  had  been 
made  under  competent  authority,  or  a  valid  act  of  assembly, 
there  would  have  been  no  need  of  this  curative  legislation. 
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The  work  having  been  done  under  void  aathority,  and  the 
property  owners  having  received  the  benefits  of  the  street  im« 
provements,  the  legislature  had  the  clear  right  to  legalize  what 
it  might  previously  have  ordered.  That  the  legislature  has 
the  power  to  pass  such  remedial  legislation  is  settled  by  abun- 
dant authority:  Saiterlee  v.  Malthewson^  16  Serg.  &  B.  169; 
Schenley  v.  Commonwealth^  86  Pa.  St.  29;  78  Am.  Dec.  359; 
Commonwealth  v.  Marshdllj  69  Pa.  St.  328;  HewitVB  Appeal^ 
88  Pa.  St  55;  Harrisburg  v.  MeCormick,  129  Pa.  St  214; 
Cheater  City  v.  Black,  132  Pa.  St  569. 

It  was  urged,  however,  that  even  if  the  act  applies,  it  is 
unconstitutional  by  reason  of  a  defect  in  the  title.  We  find 
nothing  in  any  of  our  cases  to  sustain  this  contention.  It 
would  be  difficult  to  frame  an  act  with  a  more  comprehensive 
title,  unless  the  title  is  made  an  index  to  the  act  itself,  which 
we  have  repeatedly  held  not  to  be  necessary.  We  have  exam- 
ined the  act,  section  by  section,  with  great  care,  and  do  not 
find  any  objectionable  features.  We  do  not  think  it  necessary 
to  discuss  it  in  detail.  It  is  a  general  act,  applying  to  all 
cities  in  the  commonwealth,  and  the  propriety  of  some  such 
act  was  plainly  foreshadowed  in  the  opinion  of  this  court  in 
the  case  of  Pittsburgh's  Petition,  138  Pa.  St  401. 

The  decree  is  affirmed,  and  the  appeal  dismissed,  at  the  ooets 
of  the  apj)ellants.  

STATims  —  RiTROspEonvB  AND  OuRATiVB  AoFB.  —  As  to  what  Uwi  are 
retroactive,  and  whea  they  may  be  oonstitutioQally  enacted,  see  note  to 
BoUon  T.  CummifUt  60  Am.  Dea  726.  The  general  rule  is,  that  a  retrospect- 
iTe  act  is  oonstitntional,  if  it  neither  takes  away  a  vested  right  of  property 
nor  dissolves  the  obligation  of  a  contract:  Aldrubje  v.  Tuseumbia  etc  B,  R,  Co., 
2  Stew,  ft  P.  199;  223  Anu  Dec  307;  RawU  v.  Doe,  23  Ala.  240;  68  Am.  Dec 
289;  Henderson  de,  R,  R,  Co.  v.  Dickermn,  17  B.  Mon.  173;  66  Am.  Dec  148; 
Drekman  ▼.  Stifel,  41  Mo.  184;  97  Am.  Dec.  268.  For  examples  of  curative 
acts  held  valid,  see  Rkkman  v.  Supervi^rs,  77  Iowa,  613;  14  Am.  St.  Rep.  308, 
and  cases  cited  in  note  As  to  retrospective  statutes  caring  defects  in  legal 
proceedings,  see  note  to  State  v.  Torinus,  37  Am.  Rep.  397-399.  The  legis- 
lature may,  by  a  subsequent  statute,  cure  a  mere  irregularity  in  a  proceed- 
ing, if  it  oonld  have  dispensed  with  it  by  a  prior  statute;  but  it  has  no  power, 
by  a  subsequent  curative  statute,  to  remedy  a  jurisdicttonal  defect,  or  one 
which  goes  to  the  substance  of  a  vested  right:  Ma{/uiar  v.  Henry^  84  Ky.  1; 
4  Am.  St.  Rep.  182.  But  a  statute  retrospective  as  well  as  prospective  ia 
its  operation,  legalising  the  sole  deeds  of  married  women  executed  in  good 
faith  after  the  judgment  of  divorce  in  certain  cases,  although  defectiTe  ser* 
▼ice  of  process  may  have  rendered  the  judgment  invalid  in  fact  f<tf  want  of 
Jurisdiction,  is  valid  and  constitutional,  and  such  deed,  executed  in  a  cas« 
provided  for  by  the  statute,  conveys  a  good  title:   WiMar  ▼•  FoeUr^  46  Miiui. 
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484;  24  Am.  St  Kep.  241,  An  a^t  that  reiQoves  an  imp?dim9iit,  and  allovi 
•  contnwt  to  be  enforced,  althongh  retrospective,  la  not  nnconstiiatiooal: 
Bkakm9  ▼•  FfArmnn^  etc  Bank,  17  Serg.  ft  R  64$  17  Am.  I>ee.  636b  See  for* 
thut  note  to  WMi^^h  PiU$^v^  U^ra. 


Whitnehc  V.  Cirr  op^  PiTTSBUBaiL 

[147  PeKN8TLTAinA.arA,TB,-86L] 

OwwrriTiiTioyAL  Law -^  BummAi.  Lyoi»«ATiON  iif  Bmsvect  to  Smin^ 
WORK.  —  When  street-improveioent^  workf  haa  been  doae  nnder  a  roid 
*  statute,  and  the  property  owners  have  received  the  benefit,  a  snbseqaent 
■tatnte  providing  for  the  payment  for  the  work  by  assessment^  and  broad 
eaongh  in  its  terms  to  onre  such  defects  as  a  faiiare  to  aecnre  the  eon- 
tent  of  a  majority  of  aa<^  properfty  ownerst  aa  required  by  the  void  acfck 
and  the  inclusion  in  the  proceeding!  of  the  contract  for  the  eettiag  ol 
curbstones,  thus  legalising  what  the  state  mi^t  pmviouajly  have  ei^ 
dered,  is  constitutional  and  valid; 

JohiiB  McCleave^  J.  M..  Sweating fiu^  and  C.  A.  O'Brien^  for 
the  appellant. 

A  T.  W(U$an,  W.  O.  Moreland,  T.  D.  Camahan,  and  J.  K 
Whit9j  for  the  appellees. 

Per  Curiam.  The  biU  filed  in  thui  case  is.  sjnijlar  in  many 
respects  to  the  one  in  Donley  v.  City  qf  Pittsburgh^  147  Pa,  St 
848;  ante  J  p.  738.  It-  includes,  however,  the  contractors  em- 
ployed  by  the  city,  and  has  reference  to  the  grading,  paving, 
and  curbing,  of  Centre.  Avenue*  Uom  Sobo.Streetc  to  Kighla^d 
A^jnua»  It  aJfio  wf^m  thai,  seetioa  II  of  ik»  act  of  April  1, 
1-868  (P.  L.  567),  required  a  petition  of  the  owners  of  a  ma* 
jority  in  interest  of  property  abutting  on  the  street  before  such 
aiv  improvement  could  be  made  in  that,  territory,  and  th^^t  no 
mch  petition  was  obtained.  It  also  avers  that,  undec  the  aoto 
just  refidrred  ta,  the  city  was  precluded^  from  including  in  the 
ordinance  and  contract  the  setting  of  curbstones. 

Assuming  these  objections  to  be  well  taken,  we  are  of  opin- 
ion that  the  act  of  1891  is  broad  enough  in  its  tenma  to  cuca 
these  defects.  The  nK>st  that  can  be  sai^  is,  that  the  work 
referred  to  was  done  without  lawful  authority,  and  this  is  the 
defect  which  the  act  was  intended  to  cure. 

The  decree  is  affirmed,  and  the  appeal  dismi^ssed,  lU  the  oostt 
of  the  appellant  

Statutbs.  —  Rkmsdtal  Lsoihlation:  See  note  to  Donkjf  ▼.  OU9  qf  Pil^ 

UuyA,  aniCt  pb  739.     Liegislative  acts  validating  invalid  contracts  are  coop 

.  vtitutional,  —  such  acts,  that  is  to  say,  as  go  qo  further  than  to  bind  a  party 
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by«  eontraot  which  he  hu  Attempted  to  enter  ffito,  bat  which  waa  invalid 
bj  reason  of  some  personal  inability  on  his  part  to  make  it,  or  through' ne* 
gleet  of  some  legal  formality,  or  in  consequtince  of  so  ne  io^'redient  in  the 
sontract  forbidilen  by  law:  Town  of  Belle  cue  v.  Ptacock,  89  Ky.  495;  25  Am. 
St.  Rep.  652;  citing  with  approval  Hasfjrouck  v.  Miltoaukee,  13  Wis.  37;  SO 
Am.  Deo.  718.  The  same  case  shows,  also,' that  this  rale  is  not  applicalile, 
•zcept  to  the  original  contracting  parties,  and  such  others  as  may  haiFe  sno* 
•eeded  to  their  rights  with  no  greator  equities. 


Vallo  V.  TJnitbd  Statbs  Express  Company. 

[U7  PaVNSYLTANIA  StATS,  404.] 
8tHXRV<-RlOBT  TO  USB  8n>BWA£K  fOB  BUfllNBSS  PuRPO.<«BS.  — Occopanta 

of  places  of  hosiaees  upon  a  public  street  have  a  right  to  nse  the  side* 
walk  to  front  of  their  premises  in  receiving  and  sending  out  merohatidite, 
but  they  must  exercise  this  right  with  a  due  regard  to  the  safety  of 
pedestrians;  and  what  is  such  reasonable  length  of  time  as  such  persons 
may  allow  their  property  to  remain  upon  the  sidewalk  without  incurring 
the  charge  of  negligence  is  for  the  jury  to  decide  under  the  oircuia* 
stances  of  ench  particular  ease. 

HsoLiosNOB— Pboxtkate  Cau9B  --Suddbn  Peuil.  —When  a  person  passing 
along  a  sidewalk  in  a  city  is  so  suddenly  put  in  peril  by  seeing  a  trunk 
pitched  toward  him  from  defendant's  delivery  wagon  as  to  leave  no  timo 
for  consideration  of  the  way  of  escape,  and  under  the  circumstances  it 
k  natural  for  htm  to  instinctively  retreat  in  the  direction  of  an  obstmc- 
tion  placed  upon  the  sidewalk  by  defendant,  and  having  his  eye  fixed 
upon  the  danger  from  which  he  is  fleeing,  he  falls  over  snch  obstruction^ 
the  negligent  throwing  of  the  trunk  is  the  proximate  cause  of  the  injury. 

KSGtiOBSVOK — SODDKN  Pkril  —  Proximatb  Caqsb.  —When  a  person  has 
been  pnt  in  sadden  peril  by  the  negligent  act  of  another,  and  in  an  in* 
stinctive  effort  to  escape  from  that  peril  falls  upon  another,  the  negli- 
gent act  is  the  proximate  cause  of  the  injury,  and  it  ia  immaterial  that 
under  different  circumstances  he  might  and  ought  to  have  seen  and 
avoided  the  latter  danger. 

ObHTRiBUTOBT  Nbgliosnob  —  Whbn  QUESTION  FOR  JuRT.  —  When  a  per* 
son  passing  along  a  sidewalk  in  a  city  observes  a  trunk 'suddenly  pitched 
toward  him  from  defendant's  delivery  wagon,  and  in  seeking  to  avoid 
being  struck  by  the  flying  trunk,  moves  toward  the  center  of  the  side-^ 
walk,  keeping  his  eye  on  the  trunk,  and  in  so  doing  falls  over  anof!)  r 
trunk,  placed  npon  the  sidewalk  by  defendant,  thus  sustaining  injur. es. 
for  which  he  seeks  to  recover,  the  question  of  bis  contributory  negligenear 
in  the  matter  is  for  the  jury  to  determine. 

H]fiQLiaSNCS  —  DUTT    OF    PKRSON    INJURED     TO    ElfPLOT     PHYSICIAN.  —  A 

person  injured  by  the  negligence  of  another  is  not  unqualifiedly  bound 
to  engage  medical  aid  and  attendance  for  such  length  of  time  as  his  in* 
Juries  make  necessary;  but  if  a  man  of  ordinary  prudence  would  havo 
engaged  such  aid  and  attendance  more  promptly  than  the  iujnred  party 
did,  his  delay  in  this  regard  may  be  taken  into  consideration,  and  com- 
pensation may  be  denied  for  damages  which  might  have  been  so  averted* 
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Trespass  for  personal  injury.    Judgment  for  plaintiff;  de- 
fendant appealed. 

John  F.  Keator  and  Charles  £•  Smyth^  for  the  appellant. 

John  F.  Lewis  and  Francis  0.  AdUr^  for  the  appellee. 

Heydbice,  J.  The  right  of  occupants  of  places  of  business 
upon  a  public  street  to  use  the  sidewalk  in  front  of  their  prem- 
ises in  receiving  and  sending  out  merchandise  is  nut  ques- 
tioned. But  the  law  imposes  upon  such  persons,  as  it  does 
upon  all  others  using  the  sidewalk  for  any  other  lawful  pur- 
pose, the  duty  to  exercise  their  right  with  a  due  regard  to  the 
safety  of  pedestrians,  or,  as  was  in  substance  said  by  the 
learned  trial  judge,  in  a  reasonable  manner:  Commonwealth  v. 
Passmore,  1  Serg,  &  R.  219;  Welsh  v.  IFifeon,  101  N.  Y.  254; 
64  Am.  Rep.  698.  What  is  a  reasonable  manner  must  always 
depend  upon  the  circumstances.  It  might,  and  doubtless 
would,  be  unsafe  to  leave  such  an  obstruction  as  was  de- 
scribed in  this  case  unguarded  for  a  single  moment  upon  a 
sidewalk  near  a  railway  station,  thronged  by  people  rushing  to 
and  from  trains,  while  no  inconvenience  might  be  apprehended 
from  leaving  the  same  obstruction  several  hours  upon  a  less 
frequented  street  Hence  it  is  in^possible  to  lay  down  any 
precise  rule  as  to  the  length  of  time  a  person  may  allow  his 
property  to  remain  upon  a  highway  without  incurring  the 
charge  of  negligence. 

But  the  negligence  of  the  defendant,  if  any  existed,  consisted 
not  alone  in  leaving  a  trunk,  or  small  iron  safe,  upon  the  side- 
walk five  minutes  more  or  less.  If  the  plaintiff  be  believed, 
he  was  passing  along  one  of  the  principal  thoroughfares  of  the 
city  of  Philadelphia  in  the  evening  of  July  6,  1889,  between 
the  center  of  the  sidewalk  and  the  curb,  and  when  he  came 
opposite  the  defendant's  premises,  its  servants  suddenly  pitched 
a  truTik  out  of  its  delivery  wagon  towards  him.  To  avoid  being 
struck  by  the  fiying  trunk,  he  moved  towards  the  center  of  the 
sidewalk,  ^^  keeping  his  eye  upon  the  trunk  while  it  was  com- 
ing," and  in  so  doing  fell  over  another  trunk,  and  thereby 
sustained  the  injuries  for  which  he  seeks  compensation. 

Whether  the  trunk  was  suddenly,  and  without  warning, 
thrown  out  of  the  delivery  wagon  at  such  time  and  in  such 
manner  as  to  imperil  the  plaintiff  was  a  controverted  question 
of  fact  which  could  be  determined  only  by  the  jury.  If  it  waa 
su  thrown,  the  defendants  were  clearly  guilty  of  negligence,  for 
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no  man  may  innocently  hurl  a  projectile  across  a  highway  upon 
which  people  are  constantly  passing. 

It  is,  however,  contended,  that  inasmuch  as  the  plaintiff 
escaped  injury  from  the  trunk  thus  recklessly  thrown  from  the 
wagon,  the  negligence  of  the  defendant  is,  at  most,  only  the 
remote  cause  of  the  injury.  This  contention  raises  the  ques- 
tion whether  the  plaintiff  was  so  suddenly  put  in  peril  as  to 
leave  no  time  for  consideration  of  the  way  of  escape,  and 
whether,  under  the  circumstances,  it  was  natural  and  probable 
that  he  would  instinctively  retreat  in  the  direction  of  the  ob- 
struction placed  by  the  defendant  upon  the  sidewalk,  and  hav- 
ing his  eye  fixed  upon  the  danger  from  which  he  was  fleeing, 
fall  over  that  obstruction.  If  such  was  the  natural  and  prob- 
able course  of  events,  the  negligent  throwing  of  the  trunk  was 
the  proximate  cause  of  the  injury:  Pittsbxtrgh  Street  R'y  Co.  v. 
Taylor,  104  Pa.  St.  306;  49  Am.  Rep.  580.  But  whether  that 
natural  and  continuous  sequence  of  events  which  is  necessary 
to  fix  responsibility  for  an  injury  upon  the  author  of  a  negli- 
gent act  has  been  proved  is  ordinarily  a  question  for  a  jury: 
Milwaukee  etc.  Ry  Co.  v.  Kellogg,  94  U.  S.  469;  Ehrgott  v. 
Mayor  of  New  Yorky  96  N.  Y.  264;  48  Am.  Rep.  622;  and  there 
is  nothing  in  this  case  to  make  it  an  exception  to  the  general 
rule. 

Assuming,  as  we  must,  that  the  jury  found  that  by  reason 
of  the  sequence  of  events  already  mentioned,  the  negligent 
throwing  of  the  trunk  was  the  proximate  cause  of  the  plain- 
tiff's injury,  the  question  of  contributory  negligence  is  ne- 
cessarily eliminated.  That  finding  involves  not  only  the 
negligence  of  the  defendant,  but  a  consequent  peril,  so  sud- 
denly precipitated  upon  the  plaintiff  as  to  leave  no  time  for 
voluntary  action.  Under  such  circumstances,  it  is  believed 
no  person  has  ever  been  held  guilty  of  contributory  negligence 
because  he  did  not  choose  the  best  way  of  escape  from  the 
impending  danger.  On  the  contrary,  the  principle  to  be  ex- 
tracted from  numerous  cases  in  this  and  other  states  is,  that 
when  a  person  has  been  put  in  sudden  peril  by  the  negligent 
act  of  another,  and  in  an  instinctive  effort  to  escape  from  that 
peril  falls  upon  another,  it  is  immaterial  whether,  under  dif- 
ferent circumstances  he  might  and  ought  to  have  seen  and 
avoided  the  latter  danger.  This  being  the  settled  law,  it  is 
difficult  to  understand  why  greater  circumspection  in  the 
presence  of  a  danger  that  could  not  be  anticipated  ihould  be 
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required  of  ft  man  having  but  one  eye  than  from  the  less  un- 
fortunate. 

By  ite  sijcth  point  the  defendant  requested  the  court  beloif 
to  charge  the  jury  that  the  plaintiff  was  unqualifiedly  bound 
to  engage  medical  aid  and  attention  for  such  length  of  time  as 
his  injuries  made  necessary.  To  have  so  charged  would  have 
been  manifest  error.  It  would  have  required  the  plaintiff  to 
have  exercised  greater  care  in  mitigating  the  consequences  of 
an  injury  already  inflicted  than  the  law  requires  in  the  first 
instance  to  avoid  the  injury.  The  utmost  the  defendant  could 
with  propriety  have  asked  was,  that  if  a  roan  of  ordinary 
prudence  would  under  the  like  circumstances  have  engaged 
medical  aid  and  attention  more  promptly  than  the  plaintiff  did, 
his  delay  in  that  regard  should  be  taken  into  consideration* 
and  no  compensation  allowed  for  any  damages  that  might  have 
been  so  averted.  But  as  no  such  instruction  was  asked,  we 
are  not  called  upon  to  express  an  opinion  as  to  whether  it 
ought  to  have  been  given. 

The  fifth  assignment  of  error  was  not  pressed.  As  to  the 
sixth  and  seventh  assignments,  it  is  enough  to  say  that  the 
only  remedy  for  an  excessive  verdict  is  a  motion  for  a  new 
trial,  and  that  the  refusal  of  such  trial  is  not  assignable  aa 
error. 

The  judgment  is  affirmed* 

Paxson,  C.  J.  (dissenting).  I  am  of  opinion  that  the  plain- 
tiff was  negligent,  and  that  the  defendant  was  not.  The  case 
was  this:  The  defendant's  employees  were  unloading  an  ex- 
press  wagon  in  front  of  its  office  on  Chestnut  Street.  The 
plaintiff  alleges  that  one  of  the  men  was  about  to  throw  a 
trunk  upon  the  pavement,  but  there  is  no  allegation  that  be 
was  struck  or  in  danger  of  being  struck  by  it.  While  watch- 
ing this  operation,  he  stumbled  over  a  small  express  safe 
lying  on  the  pavement.  This  occurred  in  the  full  blaze  of 
an  electric  light.  This  accident  was,  in  my  opinion,  plainly 
the  result  of  his  own  negligence,  and  fully  justified  the  remark 
of  a  person  who  was  passing  at  the  time:  *^That  man  would 
fall  over  a  house."  For  the  reasons  thus  briefly  stated,  I  dis- 
sent from  this  judgment. 

HtoHWATS,  Right  of  AsirrriNa  Owner  to  Use  ov.  —  Right  of  owner  of 
Iknd  abutting  on  public  highway  to  use  a  portion  of  highway  in  a  reuooaMe 
nanner  for  apeciat  purposes  is  not  subservient  to  the  right  of  the  trsTeling 
public,  and  its  exercise  without  negUgence  imposes  no  liability:  Iforik  Jfais- 
keim  Towtuhip  v.  Arnold,  119  Pa.  St.  380;  4  Am.  St.  Rep.  66a 
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Keoligrnob—  Acts  donb  in  an  Ebcerobiiot.  —The  law  doM  not  reqaire 
that  a  person  who  U  surprised  or  oonfased  by  a  sudden  danger  should  act  or 
be  judged  according  to  any  fixed  rule:  Duame  t.  Chieago  etc  ffy  Ca,  72  Wis. 
623;  7  Am.  8t.  Rep.  879;  $oulhu>e«t  Improvement  Co.  ▼.  Smilh,  85  Va.  306;  17 
Am.  St.  Rep.  59.  But  the  rule  that  a  person  in  a  position  of  danger  is  nol 
responsible  for  a  mistake  of  judgment  in  getting  out  of  it^  is  sobjeot  to  the 
qualification  th'it  he  must  have  got  into  danger  without  negligenoe  or  fauU 
of  his  own:  Aikenr,  Pennsylvania  R.  B.  Co.,  130  Pa.  St  380;  17  Am.  St.  Rap. 
775. 

COMTRIBUTORT  NbOUOKNOM,  WBllT  A  QtJBSTION  FOB  THB  JVBT.  —If  tb»^ 

circumstances  are  such  that  reasonable  minds  might  draw  different  ooocln- 
nons,  the  plaintiff  is  entitled  to  |(o  to  the  jury  upon  the  facta:  Manning  v. 
DetroU  He  R.  R.  Co,,  64  Mich.  93;  8  Am.  St.  Rep.  804;  Nugent  ▼.  Boston  etc. 
R.  R.,  80  Me.  62;  6  Am.  St.  Rep.  151;  fVOer  ▼.  Kanms  CUy  Cabk  R'y  Co., 
100  Mo.  194;  18  Am.  St.  Rep.  541;  Adams  r.  Iron  Cl^e  Co.,  78  Mich.  27U 
18  Am.  St.  Rep.  441;  Deana  t.  Wilmington  etc.  R.  R.  Co.,  107  N.  C.  686;  22 
Am.  St  Rep.  90.\  and  note  citing  many  oases;  Roux  r.  Rlodgett  etc  Lumber 
Co.,  85  Mich.  519;  24  Am.  St  Rep.  102;  Roddy  ▼.  MieaouH  Pacific  R'y  Co., 
104  Mo.  234;  24  Am.  St  Rep.  333;  Mathetm  r.  Cedar  Rajride,  80  Iowa»  459^ 
20  Am.  St  Rep.  436. 

CoMTKiBUTORT  NBGLiQBifOB — RsjicnoN  ov  Mbdical  Adyiob. — Wher# 
death  has  been  occasioned  by  negligence^  the  administrator  of  the  deoedent 
cannot  be  precluded  from  recovering,  aa  a  matter  of  law,  because  he  rejected 
the  advice  of  his  physician,  and  refused  to  submit  his  limb  to  amputation, 
when  it  appears  that  the  question  of  whether  the  death  was  due  to  the  re- 
jection of  such  advioe  was  properly  submitted  to  the  jury,  and  answered  by- 
their  Terdict  in  favor  of  the  plaintiff:  Sullivan  t.  Tioga  Ity  Ca,^  112  N.  Y.. 
643;  8  Am.  St  Rep.  793. 


Waqnbb  t;.  Jaynb  Ghbmioal  Company. 

(147  PBMHSTLTAinA  8TATB,  476.) 

MAflrrBR  AMD  Sbbyant  —  Risks  Absumbd  bt  Sbbyaht. — An  employta- 
will  1)6  deemed  to  have  assumed  all  risks  naturally  and  reasonably  in* 
oident  to  his  employment  and  to  have  notice  of  all  risks  which,  to  a 
person  of  his  experience  and  understanding,  are,  or  ought  to  be,  open 
and  obvious. 

Mabtbr  aud  Seryaiit  — Risks  of  Ehplotmbnt— Fumbs  ov  Nitrio  Aoiik 
—  There  is  nothing  in  the  employment  of  a  common  laborer  that  pre- 
supposes any  scientific  knowledge  of  the  property  of  acids,  or  that 
poisonous  fumes  are  likely  to  be  evolved  in  a  manufacturing  process  in 
whioh  nitrio  aoid  is  used,  although  such  fnmes  are  perceptible  to  the 
senses.  Henoe  it  is  not  presumed  that  such  laborer  either  possesses  or 
professes  such  knowledge,  and  without  some  such  previous  knowledge, 
the  danger  from  exposure  to  such  fumes  is  not  open  and  obvious,  and 
such  laborer  cannot  be  deemed  to  have  assumed  such  risk,  unknown  to 
him,  though  naturally  and  reasonably  incident  to  his  employment. 

Mastrr  and  SsavAN t  —  Doty  of  Mastbb  to  Proyidb  roB  ahd  Warw 
Sekvant. — Au  employer  is  bound  to  exeroiae  reasonable  precaution 
against  injury  to  his  employees^  while  in  his  service  and  obeying  his 
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orders.  He  niust  provide  saitable  inttramonis  and  meant  with  whioh 
to  carry  on  the  bastnesa  which  he  seta  them  to  do,  and  maat  warn  them 
of  all  danger!  to  which  they  will  be  exposed  in  the  ooarae  of  their  em* 
ployinent,  except  those  which  the  employee  may  be  deemed  to  have 
foreseen  aa  necessarily  incidental  to  hia  employment^  or  which  may  be 
open  and  obvious  to  a  person  of  hia  experience  and  understanding,  or 
such  as  the  employer  cannot  be  deemed  to  have  foreseen. 

Master  and  Skrvaht.  —  Ebcplotbr  will  bb  Prrsumbd  to  bb  Familiab 
WITH  Dangkrs,  latent  aa  well  aa  patent,  ordinarily  accompanying  the 
business  in  which  he  is  engaged. 

Mastbb  and  Skrvant  —  Risk  or  Euplotmbnt  —  Kkqligxkob,  whsm 
QuESTTON  Of  Fact.  — When,  in  an  action  to  recover  for  injuries  bus* 
taiued  by  inhaling  fumes  of  nitric  acid,  the  proof  ahows  that  plaintiff 
was  employed  aa  an  outside  common  laborer,  but  waa  ordered  by  his 
employer  to  do  inside  work  in  connection  with  a  maunfactaring  process 
in  which  nitric  acid  was  used,  evolving  poisonoua  fumea,  of  which  defend* 
ant  had  knowledge  and  bad  warned  other  workmen,  but  the  evidence  is 
conflicting  as  to  whether  or  not  plaintiff 'a  injury  could  have  beenoauaed 
by  such  fumes,  and  as  to  whether  or  not  be  knew  or  had  been  warned 
that  they  were  dangeroua,  the  queation  of  negligence,  both  on  the  part 
of  plaintiff  and  defendant,  ahonld  be  aubmitted  to  the  jury  for  deter* 
mination. 

Mastbr  AMD  Servant  —  Risks  of  EMPLomBirr.  —When  a  servant,  sns> 
pecting  a  danger  not  necessarily  incident  to  his  employment,  complains 
thereof  to  hia  master,  who  aaaures  him  that  he  is  in  no  danger,  he  has  a 
right  to  rely  upon  that  aaaurance;  and  if  he  ia  aubaeqnently  injured  by 
the  danger  complained  of,  he  cannot  be  deemed  to  be  guilty  of  contrib- 
utory negligence. 

Siku  W.  Peitit  and  John  JZ.  Read^  for  the  appellant 

John  O.  Johmon,  Lincoln  L.  Eyre^  and  B.  F.  HugheB^  for  the 

appellee. 

Hbydrick,  J.  The  several  aseignments  of  error  in  Uiis  caee, 
except  the  fourth,  raise  the  question  whether  there  was  anj 
evidence  which  ought  to  have  been  submitted  to  the  jury. 

According  to  the  appellant's  statement,  it  is  engaged  in  the 
manufacture  of  a  dye-stuff  called  dinitro-benzole,  which  is  made 
by  putting  liquid  nitro-benzole  into  a  receiver,  and  pouring 
nitric  acid  and  sulphurio  acid  into  it  and  mixing  them,  in 
which  process  heat  is  produced  by  chemical  action.  The  liquid 
is  then  allowed  to  cool,  when  the  dinitro-benzole  settles  to  the 
bottom,  and  is  separated  from  the  acids  as  far  as  practicable- 
and  then  subjected  to  another  process  in  which  heat  is  mechan- 
ically  applied. 

The  testimony  on  the  part  of  the  plaintiff,  if  believedi 
showed  that  he  was  a  common  laborer;  that  he  had  been  em- 
ployed by  the  defendant  occasionally,  prior  to  the  injury  com- 
plained o^  to  do  such  work,  outside  of  the  establishmenti  as 
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unloading  boats,  hauling  barrels,  and  digging;  that  on  the 
29th  of  August,  1889,  he  was  re-employed  and  set  to  work  at 
souie  common  labor  as  before,  but  soon  after  ordered  to  do 
some  work  in  connection  with  the  process  of  making  dinitro- 
benzole;  that  poisonous  fumes  were  evolved  by  that  process, 
which  he  inhaled;  that,  experiencing  discomfort  therefrom, 
he  left  the  work,  declaring  that  he  ''could  not  stand  if;  that 
the  defendant's  superintendent  assured  him  that  the  fumes 
would  not  hurt  him,  and  ordered  him  to  return  to  his  work; 
that,  relying  upon  the  superintendent's  assurance,  he  obeyed 
his  order,  but  in  a  few  hours  became  so  sick  that  he  was 
obliged  to  go  home,  and  was  thereafter  under  a  physician's  care 
several  months;  and  that  he  had  no  previous  knowledge  of 
the  dangers  to  which  he  was  exposed,  and  was  not  warned  of 
them  by  his  employer.  The  testimony  of  his  physician,  as 
well  as  that  of  three  experts  called  by  him,  strongly  tended 
to  show  that  his  sickness  was  the  result  of  inhaling  the  fumes 
evolved  in  the  manufacture  of  dinitro-benzole.  There  was  also 
testimony  tending  to  show  that  the  defendant  knew  that  these 
fumes  were  poisonous,  and  had  previously  so  warned  at  least 
one  other  workman. 

It  is  a  well-settled  rule  of  law  that  an  employee  will  be 
deemed  to  have  assumed  all  the  risks  naturally  and  reason- 
ably incident  to  his  employment,  and  to  have  notice  of  all 
risks  which,  to  a  person  of  his  experience  and  understanding, 
are,  or  ought  to  be,  open  and  obvious.  This  is  a  reasonable 
rule;  for  when  a  man  seeks  employment  in  any  particular 
department  of  either  industrial  or  intellectual  activity,  he 
thereby  represents  himself  to  be  qualified  by  the  necessary 
experience  or  learning,  as  the  case  may  be,  for  the  performance 
of  the  duties  which  he  proposes  to  assume,  and  such  experience 
or  learning  necessarily  brings  a  knowledge  of  the  ordinary 
risks  of  the  employment  Thus  one  who  holds  himself  out  as 
a  physician  is  deemed  to  thereby  represent  that  he  possesses 
such  learning  and  skill  as  to  reasonably  qualify  him  for  the 
duties  of  his  profesaion;  and  that  learning  will  teach  him  the 
danger  of  exposure  to  contagious  and  infectious  diseases.  But 
when  the  reason  of  the  rule  fails,  the  rule  itself  ceases  to  have 
any  application.  And,  therefore,  while  the  physician  would  have 
no  ground  of  complaint  if  his  health  should  be  permanently 
impaired  by  reason  of  exposure,  at  the  call  of  a  patieiit,  to  a 
contagious  or  infectious  disease,  he  might  recover  dMinaj^c^s 
for  the  slighest  injury  sufiered  in  consequence  of  a  defe^tt  ia 
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the  floor  of  the  hoase  which  he  was  invited  to  enter,  nnkaown 
to  him,  but  which  was  known,  or  ought  to  haye  been  known,  to 
his  patron;  and  this  because  there  is  nothing  in  the  science 
of  medicine,  in  which  he  professes  to  be  learned,  to  affect  hira 
with  notice  of  the  latter  danger.  Neither  is  there  anything  in 
the  employment  of  a  common  laborer  that  presupposes  any 
scientific  knowledge,  such  as  a  knowledge  of  the  properties  of 
acids,  or  that  poisonous  fumes  are  likely  to  be  evolved  in  a 
manufacturing  process  in  which  nitric  acid  is  used;  and. for 
that  reason  the  law  does  not  presume  that  such  laborer  either 
possesses  or  professes  such  knowledge.  And  although  some 
of  the  work  required  to  be  done  in  the  manufacture  of  dinitro- 
benzole  may  be  mere  drudgery,  it  cannot  be  said  to  be  of  such 
ordinary  character  in  its  surroundings  as  to  justify  a  pnv 
Buniption  that  a  common  laborer  has,  by  experience,  acquired 
a  knowledge  of  its  attendant  dangers.  Without  some  such 
previous  knowledge,  eithc  r  scientific  or  experimental,  the  dan- 
gers, if  any  there  be,  of  exposure  to  the  fumes  of  nitric  acid 
would  not  be  open  and  obvious,  and  the  laborer  could  not 
with  propriety  be  deemed  to  have  assumed  such  risks,  un- 
known to  him,  as  are  naturally  and  reasonably  incident  to  his 
employment:  Rummell  v.  Dilworih^  111  Pa.  St.  343. 

On  the  other  hand,  it  is  equally  well  settled  that  an  em- 
ployer is  bound  to  exercise  reasonable  precaution  against 
injury  to  his  employees  while  they  are  in  his  service  and 
obeying  his  orders.  Not  only  must  he  provide  suitable  im- 
plements and  means  with  which  to  carry  on  the  business 
which  he  sets  them  to  do,  but  he  must  warn  them  of  all  the 
dangers  to  which  they  will  be  exposed  in  the  course  of  their 
employment,  except  those  which  the  employee  may  be  deemed 
to  have  foreseen  as  necessarily  incidental  to  the  employment 
in  which  he  engages,  or  which  may  be  open  and  obvious  to  a 
person  of  his  experience  and  understanding,  and  except,  also, 
such  as  the  employer  cannot  be  deemed  to  have  foreseen. 
And  the  employer  will  be  presumed  to  be  familiar  with  the 
dangers,  latent  as  well  as  patent,  ordinarily  accompanying 
the  business  in  which  he  is  engaged.  Authorities  upon  these 
poifits  may  be  found  in  great  abundance  in  the  notes  to  sec- 
tions 185-203  of  Shearman  and  Redfield  on  Negligence. 

Keeping  these  principles  in  mind,  it  will  be  seen  that 
the  learned  court  below  could  not  have  given  binding  in- 
structions to  the  jury  to  find  for  the  defendant  without  com- 
mitting grave  error.      There   was   testimony   of   witnesses. 
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apparently  entitled  to  the  highest  reepect,  tending  to  show,  on 
the  one  hand,  that  the  fumeBof  nitrio  acid  are  poisonous,  and 
on  the  other  hand,  that  they  are  not.  That  the  question  thus 
raised  was,  if  material,  properly  suhmitted  to  the  jury  cannot 
be  doubted.  That  it  was  material  is  shown  by  the  sharpness 
of  the  contention  over  it;  for  if  learnod  gi8Dtlen)en  who  have 
made  it  the  euhject  of  special  atudy  and  investigation  cannot 
agree  whether  it  be  injurious  to  the  human  syptcm  to  inhale 
such  fumeSt  it  cannot  be  that  the  danger  of  exposure  to  tliem 
is  so  open,  and  obvioua  to  a  common  laborer  that  he  should  be 
deen»ed  to  have  voluntarily  asaumed  the  risk  as  one  incident 
to  his  employment.  There  was  also  evidence,  possibly  open 
to  criticism,  but  wliich  could  not  be  withheld  from  the  jury, 
tnnding  to  show  that  the  defendant  had  knowledge  of  the 
dangeiioim  character  of  the  nitric  acid  funnea. 

The  evidence  of  contributory  negligence  ooming  from  the 
plaintiff  was  not  sufficient  to  justify  the  court  in  directing  a 
verdict  against  him.  It  does  not  appear  that  when  he  quit 
w^rk,  saying,  '*  I  can't  stand  this,"  he  knew,  or  h^id  reason 
to  believe,  that  the  fumes  would  do  him  permanent  injury. 
When  tho  superintendent  assured  him  that  they  would  not 
hurt  hi  i),  he  had  a  right  to  rely  on  that  assurance,  and  return 
to  h  .^  wprk:  Pattersion  v..  Pittsburg  etc.  R.  B.  Co.^  76  Pa.  St 
■303.  Ln  BeiitenmUler  v.  Bergner  etc.  Brewing,  Co,^  22  Weet 
Not  Cas.  33,  upon  which  the  defendant  relies,  the  plaintiff 
knew  the  danger  to  which  he  was  exposed;  he  had  tested  it, 
and,  retreated  from  it  The  superintendent  did  not  tell  him 
that  aoinioniA  would  not  hurt  bim,  but,  when  directing  him 
to  return  to  work,  imph'eJly  admitted  the  danger,  by  saying 
that  the  ammonia  was  not  then  so  bad.  The  statement  was 
not  true,  and  the  moment  the  plaintiff  entered  the  room,  that 
fact  must  have  been  so  obvious  tliat  it  could  not  escape  the 
attention  of  the  dullest  person,  and  therefore  when  he  con- 
tinued his  work  he  assumed  the  risk. 

The  fact  that  the  fumes  of  nitric  acid  may  be  perceptible  to 
the  senses  is  conclusive  of  nothing.  The  court  could  not  say, 
as  matter  of  law,  that  every  odor  is  a  warning  of  danger. 

The  judgment  is  affirmed. 

MASmt    AKD  SlRVAlIT— ASS(71CFTI0N    OT    RlBKS  BT  SntVAm. -» A  MT- 

Tant  of  tafficient  age  and  inteUigenoe  to  understand  the  nature  of  the  risks 
to  whioh  he  is  exposed  assumes,  for  compensation,  the  natural,  ordinary, 
and  apparent  risks  and  perils  incident  to  the  employment:  Wormell  t.  Maim 
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Central  /?.  R.  Co.,  79  Me.  397;  1  Am.  8t  Rep.  321;  and  also  snch  other  riaki 
aa  become  apparent  by  ordinary  obaerration:  Kean  v.  DtiroU  He,  Rolling 
MillM^  66  Mioh.  277;  U  Am.  St.  Rep.  492.  '  Umunal  and  unreasonable  riski 
are  not  assumed,  unless  open  and  vUible,  and  known  to  and  comprehended 
by  the  employee:  Nadau  v.  WhiU  River  L,  Co,,  76  Wis.  120;  20  Am.  SU 
Rep.  29;  and  where  the  daa>;rer  to  be  avoided  requires  a  knowledge  of  soien* 
tific  facts,  or  is  the  result  of  well-known  chemical  combinations  among  woU- 
edooated  men,  and  the  danger  is  known  to  the  employer,  or  should  be  known 
by  him,  the  employer  will  be  responsible  to  the  servant  for  an  injury  result- 
ing therefrom,  if  he  neglects  to  notify  the  servant  thereof:  Smith  v.  Penin" 
mlar  Car  Works,  60  Mich.  501;  1  Am.  St  Rep.  542.  As  to  the  effect  of  the 
master's  promise  to  remove  the  source  of  danger  upon  the  servant's  right  to 
recover,  see  extended  note  to  Ouifele,  R'p  Go,  v.  Brentford,  2S  Am.  8k  Repw 
835-388. 

Master  and  Sbbvant — Dott  ov  Master  to  Warn  Sertantov  DAir« 
GIR.  —  Master  must  notify  servant  of  special  risks,  in  the  employment  of 
which  the  latter  it  not  cognizant,  or  which  are  not  patent;  and  on  failure  of 
such  notice,  the  servant,*  exercising  doe  care  and  receiving  injury,  is  entitled 
to  recover,  when  the  master  knew,  or  ought  to  have  known,  of  luoh  riskss 
Wormellr.  Maine  Central  R.  R.  Co,,  79  Me.  397;  1  Aou  8t  Rep.  821 ;  nnlew  tho 
danger  is  so  apparent  that  the  servant  will  be  bound  to  take  notice  of  it:  Lottie 
ville  etc  R'y  Co.  v.  WrirjU,  1 15  Ind.  378;  7  Am.  St.  Rep.  432;  Myhan  v.  Lomtdaaia 
ete.  Co.,  41  La.  Ann.  964;  17  Am.  St  Rep.  436.  This  obligation  is  especially 
incumbent  on  the  master,  when  the  servant  is  inexperienced:  SmOhy.  Pemin» 
8ular  Car  Worh$,  60  Mich.  501;  I  Am.  St  Rep.  642;  Rot$r.  Walker,  189 Pft.  St 
42;  23  Am.  St  Rep.  160;  Gates  v.  State,  128  N.  T.  221;  as,  for  example,  whore 
an  employee,  who  has  previously  been  acting  in  the  capacity  of  a  common 
laborer,  is  put  in  charge  of  dangerous  machinery:  BraeU  Blodtete.  OOk  v.  Oajf* 
mep,  119  Ind.  455;  12  Am.  St  Rep.  422.  See,  generally,  notes  to  Smith  v. 
Peninsular  Car  Works,  1  Am.  St  Rep.  548-550^  and  McDonald  v.  Ohieagoeie» 
R*y  Co.,  16  Am.  St  Rep.  715-717. 

Master  and  Servant— Rio ht  of  Servant  to  Rblt  on  Bxercieb  ov 
Care  b7  Master.  — A  servant  has  a  right  to  rely  on  the  judgmi^nt  and 
discretion  of  his  master,  and  to  assume  that  he  will  folly  perform  his  duty 
towards  him:  LiUle  Rock  ete.  R*y  Co.  v.  Leverett,  48  Ark.  833;  3  Am.  St  Rep. 
230;  Faren  v.  Sellers,  39  La.  Ann.  1011;  4  Am.  8t  Rep.  256;  Myhan  v. 
Louisiana  ete.  Co.,  41  La.  Ann.  964;  17  Am.  St  Rep.  436.  He  need  not  set 
up  his  own  judgment  against  that  of  his  superiors,  but  may  rely  upon 
their  advice,  and  still  more  upon  their  orders,  notwithstanding  many  mie- 
gtvings  of  his  own:  Harrison  v.  Detroit  etc.  R.  R.  Ook,  79  Mich.  409;  19 
Am.  St  Rep.  180.  See  also  the  extended  note  on  this  subject  wkieh  is  ap- 
pended to  Shortel  v.  8L  Joeeph,  24  Am.  St  Rep.  820-828, 
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Gbrman-Ambrioan  Title  and  Trust  Company  v. 
Shalloross. 

[147  PiNirsTLVAiriA  Stats,  486.] 

JuDOMsirr  III  Bqititablb  Ejbctmbnt  is  Oonolitsitb  kot  only  m  to  the 
title  of  the  land  in  eaitr  bat  it  has  all  the  oonclotiveneas  of  a  decree  in 
chancery  as  to  every  other  matter  litigated  in  that  action. 

JuDOMKNT  —  EviDSNOB  TO  Show  What  WAS  LiTiOATBD. — When  the  record 
of  a  judgineut  in  equitable  ejectment  is  general,  extrinsic  eridenoe  is  ad* 
missible  to  prove  what  particular  matters  were  litigated. 

JlHMlMRNT  IN    EQaiTABLV    EjBOtMBBT — BVIDBHCB  AS    TO    MaTTBRS    LiTI* 

OATBo  — On  the  trial  of  a  bill  in  equity  to  compel  the  satisfaction  of  a 
mortgage  and  judgment  and  the  extinguishment  of  ground-rent,  ex* 
trinaic  evidence  is  admissible  to  prove  that  in  a  prior  action  of  equitable 
ejectment  between  the  same  parties  the  defendant  was  given  credit  for 
such  mortgage,  judgment,  aii«t  ground-rent,  if  the  judgment  therein  is 
so  general  as  not  to  show  what  particular  matters  were  litigated, 
JtjRisDicnoif  TO  Ck>MPBL  SATisFAonoii  OF  MoBTOAOR— -In  an  action  of 
equitable  ejectment,  the  com  non-law  side  of  the  court  has  no  Jurisdic* 
.  tion  to  compel  the  defen  lant  therein  to  satisfy  a  mortgage  for  which  he 
has  received  credit     The  only  remedy  is  by  bill  in  equity. 

Bill  in  equity  by  the  German-American  Title  and  Trust 
Company,  as  committee  of  P.  Mawhinney,  against  Ida  V.  Shall- 
cross and  Lewis  Stover,  executors  of  Lewis  Shallcross,  to  com- 
pel the  satisfaiition  of  certain  mortgages  and  a  judgment,  and 
extinguishment  of  ground-rents.  Mawhinney's  land  wa» 
about  to  be  sold  at  sheriff's  sale  to  satisfy  a  judgment  against 
him,  when  Lewis  Shallcross  advised  him  to  let  the  sale  goon, 
promising  to  purchase  the  property  for  him.  This  Shallcross 
did,  thus  obtaining  the  legal  title  for  a  nominal  sum.  Ma- 
whinney also  executed  certain  mortgages  on  the  land  to  Shall- 
cross, who  also  held  assignments  for  the  ground-rents  thereon. 
Mawhinney  then  brought  an  action  of  equitable  ejectment 
against  Shallcross  for  the  land,  and  recovered  a  verdict  and 
judgment,  conditioned  that  he  pay  to  the  latter  the  sum  of 
$2,293.02.  He  paid  Shallcross  the  amount  of  such  verdict, 
and  WAS  put  into  possession  of  the  land,  but  Shallcross  re- 
fused to  satisfy  the  judgment  and  mortgages  of  record,  or  to 
extinguish  the  ground-rents,  and  threatened  to  proceed  upon 
the  same  and  enforce  payment  thereof.  Hence  this  bill,  pray- 
ing that  defendants  be  restrained  from  transferring  said  mort- 
gages, ground-rents,  and  judgment,  and  from  maintaining  any 
proceeding  thereunder,  and  for  a  decree  ordering  defendants 
to  satisfy  said  judgment  and  mortgages  of  record,  and  execute 
deels  of  extinguishment  for  said  ground-rents.  Bill  dis- 
missed.    Plaintiff  appealed. 
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William  H.  Staake^  for  the  appellant 
Lems  Stovevy  fbr  the  appellees. 

Heydrick,  J.  At  a  very  early  date  resort  was  had,  in 
Pennsylvania,  to  the  action  of  ejectment  ap  a,  remedy  for  the 
enforcement  of  ^uit^b^e  righto  in  respect  to  real  estate.  This 
was  a  neceaaity,  aa  has  been  frequently  Mid,  growing  cot  of  the 
want  of  a  court  of  chancery,  or  the  possession  by  the  common- 
law  courts  of  such  equitable  jurisdiction  as  has  since  been  con- 
ferred upon  them.  But  although  it  was  broadly  declared  in 
Peebles  ¥.  S4adin9^  &  Serg.  <S^  R.  484,  that  wherever  chancery 
would  execute  a  trust  or  decree  a  conveyance,  the  courts  of 
this  state,  by  the  instrumentality  of  a  jury,  would  direct  a 
recovery  in  ejectpient,  it  was  not  until  the  announcement  of 
the  judgment  ia  Seitzin^r  v.  Rid^way^  d  Watta^  496,  that  the 
true  oharacter  of  the  action  when  employed  as  an  equitable 
remedy  was  fully  understood.  The  point  actually  decide  in 
the  latter  case  was,  tb^^/  oue  verdiot  and  judgment  i|i  an 
equitable  ejectment  was  conclusive  a^s  to  the  title^  but  the 
reasoning  upon  which  that  decision  was  based  proved  thi^t 
auch  judgment  has  all  the  conclusiveness  of  a  decree  in  chan- 
cery as  to  ev^ry  other  matter  litigated.  This  ia  a  legitimate 
result  of  the  substitution  of  the  common-law  action  for  a  biQ 
in  equity. 

Now,  if  Francis  Mawhinney,  instead  of  bringing  his  action 
of  ejectment  ip  the  common  pleas  No,  1  of  Philadelphia,  had 
filed  a  bill  in  equity,  averring  that  when  his  property  was 
about  to  be  sold  by  the  sheriff  he  applied  to  Shallcross  for 
counsel  and  assistance;  that  Shallcross  advised  him  to  let 
the  sale  go  on,  and  promised  to  purchase  the  property  for  him; 
that,  relying  upon  such  advice  and  promise^  he  made  no  fur- 
ther effort  to  save  it,  but  permitted  Shallcross  to  obtain  the 
legal  title  for  a  nominal  sum;  and  that  the  rents  and  profits 
had  reimbursed  Shallcross  for  his  outlay  and  trouble;  and  if 
the  latter  had  answered,  admitting  all  the  averments  of  the  bill, 
-except  that  he  had  been  fully  reimbursed,  and  averring  that  he 
had  paid  out  in  ease  of  the  estate  moneys  in  excess  of  the  rents 
received, — it  cannot  be  doubted  that  it  would  have  beeo  4^ 
creed,  among  other  things,  that  an  account  be  taken  of  the  rents 
BO  received,  and  of  the  moneys  so  paid  out,  and  that  the  balance, 
whichever  way  it  might  have  been  found,  would  have  been  de- 
creed to  be  paid  by  the  party  against  whom  it  was  found  to 
the  other.    And  it  is  as  little  to  be  doubted  that  the  decree 
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ao  made  would  have  heen  alike  conclusive  as  to  the  renta  re- 
ceived and  as  to  araounta  paid  out  in  ease  of  the  eatate,  ao  that 
neither  party  could  in  any  future  action  call  the  other  to  ac- 
count in  respect  to  any  of  the  matters  ao  adjudicated.  To 
itate  this  proposition  is  to  call  to  mind  the  rule  tersely  ex- 
pressed by  Chief  Justice  De  Orey  in  Diichesa  of  K%ng9t<m*9 
CasCy  2  Smith's  Lead.  Cas.  784,  in  respect  to  the  conclusive- 
ness of  judgments  as  evidenco,  because  the  decree  aa  to  the 
balance  would  have  been  directly  upon  the  amount  of  rents 
received  and  the  amount  of  money  paid  out  And  it  could 
not  have  affected  the  condusiveneaa  of  the  decree  in  this  re- 
spect if  the  defendant  had  ineffectually  denied  the  trust,  to 
enforce  which  the  suit  was  brought,  and  at  the  same  time 
averred  the  expenditure  of  money  for  the  benefit  of  the  estate. 
Such  denial  might  have  cost  him  the  loss  of  credit  for  all 
betterments,  at  least,  if  the  cause  had  been  decided  by  a 
chancellor  less  benevolent  than  the  learned  judge  before  whom 
the  ejectment  was  tried,  as  may  be  inferred  from  Bleakley^M 
Appealy  66  Pa.  St  187;  a  Jortiori  it  oould  not  have  put  him  in 
a  better  position  in  respect  to  the  matters  litigated  than  he 
would  have  oooupied  if  he  had  frankly  admitted  the  trust. 

Now,  what  might  have  been  done  in  the  equity  side  of  the 
court  is  precisely  what  was  accomplished  by  the  action  of 
ejectmenL    The  record  does  not  indeed  show  that  the  sum 
adjudged  to  be  paid  by  the  plaintiff  to  the  defendant  as  a  con- 
dition precedent  to  the  recovery  of  the  land  was  the  result  of 
an  accounting  in  respect  to  the  rents  received  and  disburse- 
ments made  by  the  defendant,  aa  it  would  have  shown  if  the 
proceeding  had  been  by  bill  in  equity.    But  thia  is  immaterial; 
for  whenever  a  record  is  general,  —  that  is  to  say,  when  it  does 
not  show  what  particular  matters  were  litigated, — it  is  compe- 
tent to  show  by  extrinsic  evidence  what  those  matters  were: 
Mey^rB  v.  HiU,  46  Pa.  St.  9;  Treftz  v.  PiUa,  74  Pa.  St.  843. 
This  was  done  in  the  present  case,  and  the  master  found  that 
the  defendant  gave  in  evidence,  at  the  trial  of  the  ejectment^ 
the  several  bonds,  mortgages,  and  ground-rents  which  are  the 
^abject  of  the  present  controversy  '^for  the  purpose  of  receiv- 
ing credit  therefor  in  the  amount  of  the  conditional  verdict  in 
case  the  jury  should  decide  the  main  issue  in  favor  of  the 
plaintiff.''    He  could  not  have  found  otherwise  from  the  evi- 
dence before  him.    The  testimony  of  Judge  Biddle,  before 
whom  the  cause  was  tried,  of  Mr.  Dougherty,  who  was  counsel 
tor  the  plaintiff^  of  the  plaintiff'a  son,  and  of  several  of  tha 
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jurors,  and  the  fltenographic  report  of  the  former  trial,  prove 
beyond  controversy  that  the  defendant  not  only  gave  these 
bonds,  mortgages,  and  ground-rents  in  evidence,  but  that  he 
presented  to,  and  under  the  direction  of  the  court  sent  out 
with,  the  jury  a  **  statement  of  the  cost  of  the  properties,"  in 
which  the  mortgages  and  ground-rents  were  included,  along 
with  such  other  items  as  purchase-money  paid  to  the  sheriff, 
taxes,  and  improvements,  and  that  the  trial  judge  instructed 
the  jury  that  they  should  give  the  defendant  credit  for  the 
different  sums  included  therein,  if  they  found  for  the  plaintiff 
as  to  the  land.  The  jury  having  found  '^for  the  plaintiff  on 
his  tendering  to  Shallcross  the  sum  of  $2,293.02,"  it  is  further 
significant  of  what  was  thereby  adjudicated  that  there  does 
not  appear  to  have  been  any  evidence  to  justify  the  condition 
annexed  to  the  verdict,  except  the  statement  referred  to,  and 
the  evidence  by  which  it  was  verified;  that  no  distinction  was 
made  in  the  statement  or  charge  of  the  court  between  the 
mortgages  and  ground-rents,  and  the  other  items  of  "the  cost 
of  the  properties";  and  that  when  the  defendant  offered  in 
evidence  an  assignment  to  himself  of  the  ground-rents,  he  ex- 
pressly offered  it  as  "an  extinguishment"  of  the  ground-rent. 
The  conclusion  is  therefore  irresistible,  that  the  defendant 
elected  to  treat  the  ground-rents  and  mortgages  as  merged  in 
the  legal  estate  acquired  by  him  at  the  sheriff's  sale,  and 
claim  the  money  invested  in  them  as  so  much  money  paid 
out  by  him  in  ease  of  the  estate  which  he  would  be  entitled  to 
recover  before  he  should  be  required  to  restore  possession  to 
his  cestui  que  trust.  The  verdict  and  judgment  in  the  action 
of  ejectment  must  therefore  be  treated  as  an  adjudication  that 
the  ground-rents  and  mortgages  were  merged,  and  that  there 
was  due  to  the  defendant  from  the  plaintiff  the  sum  of 
$2,293.02  as  the  result  of  an  accounting  in  respect  to  the 
rents  received  and  the  several  items  contained  in  the  plain* 
tiff's  "  statement  of  the  cost  of  the  properties."  The  plaintiff 
having  paid  that  sum,  it  was  the  duty  of  the  defendant  to 
satisfy  the  mortgages  of  record,  and  execute  and  deliver  deeds 
of  extinguishment  of  the  ground-rents.  But  the  common-law 
side  of  the  court  has  no  appropriate  process  by  which  it  can 
enforce  such  duty,  and  hence  the  discharge  of  the  rule  granted 
in  the  ejectment  suit  for  that  purpose  was  conclusive  of  notlv 
ing.  This  bill  was  the  proper  remedy:  Treftz  v.  King^  74 
Pa.  St.  360. 
The  liability  of  the  defendant  to  aooonnt  in  this  salt  for  the 
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rents  received  by  him  subsequent  to  the  trial  of  the  ejectment 
not  being  controverted,  the  finding  of  the  master  upon  that 
branch  of  the  case  requires  no  discussion. 

The  decree  of  the  court  below  is  reversed,  at  the  costs  of  the 
appellee;  the  bill  of  the  plaintiff  is  reinstated,  and  the  record 
is  remitted,  with  instructions  to  the  court  below  to  enter  a 
decree  granting  the  relief  recommended  by  the  master. 

JuDOMBNT,  CoNCLUgiYiNKSS  ov. — Before  a  judgment  in  one  action  omi 
operate  as  a  bar  to  another,  it  must  appear  bj  the  record  or  by  extriniio  OTi* 
dence  that  the  precise  qneation  involved  in  the  second  action  was  raised  and 
determined  in  the  first:  BeU  r.  Merrifield,  109  N.  T.  202;  4  Am.  St.  Rep. 
436.  When  a  judgment  is  used  in  pleading  as  a  technical  estoppel,  or  is  re- 
lied on  by  way  of  evidence  as  condusiTe  per  te,  it  must  appear  by  the  record 
of  the  prior  snit,  or  by  oTidence  aUunde  consistent  therewith,  that  it  was  be* 
tween  the  same  parties,  and  that  the  particular  oontroversy  sought  to  b« 
eoocluded  was  necessarily  tried  and  determined:  Haine$  v.  FUnn,  26  Neb. 
380;  18  Am.  St.  Rep.  735.  A  judgment  is  condusiTe,  not  only  as  to  the  sub- 
ject-matter of  the  suit,  but  as  to  all  other  suits,  which,  though  concerning 
other  subject-matter,  ioTolve  the  same  question  as  that  in  controversy:  Huni^ 
ley  V.  Holt,  69  Conn.  102;  21  Am.  St.  Rep.  71;  and  aa  to  every  other  matter 
which  the  parties  might  have  litigated  aa  incident  to  or  essentially  connected 
with  the  subject-matter  of  the  litigation,  whether  the  same,  as  a  matter  of  faot^ 
were  or  were  not  considered:  Denver  CUy  Irr,  etc  Co,  v.  M%ddaug\  12  GoL 
434;  13  Am.  St  Rep.  2.34;  Hobby  v.  Bunch,  83  Ga.  1;  20  Am.  St  Rep.  801| 
Lorillard  v.  C(y^,  122  N.  Y.  41;  19  Am.  St  Rep.  470.  Nor  is  it  necessary 
to  the  oondnsiveness  of  a  former  judgment  that  issue  should  have  been  taken 
upon  the  precise  point  controverted  in  the  second  action.  Whatever  is  no* 
oessanly  implied  in  the  former  dedsion  is,  for  the  purposes  of  estoppel^ 
deemed  to  have  been  actually  dedded:  UunUey  v.  HoU^  69  Conn.  102;  21 
Am.  St  Rep.  71.  Thus  where,  in  a  former  suit,  in  which  an  issue  waa 
raised  as  to  the  validity  of  a  deed  of  trust  as  a  lien  on  certain  land,  the  de- 
cree rendered,  ascertained,  and  adjudged  the  several  specific  interests  of  the 
parties  in  such  a  manner  as,  in  effect,  to  elimiuate  the  lien  of  the  deed  of 
trust,  the  decree  is  conclusive  as  to  the  extinguishment  of  the  lien:  Nave  T« 
AdamSf  107  Mo.  414;  28  Am.  St  Rep.  421.  As  to  the  conclusiveness  of  % 
judgment  in  ejectment,  see  note  to  Oaperton  r.  Schmidt,  86  Aul  Dea  208-21L 

JgDOMSNTS,  Parol  Eyidbnob  as  Ta — Parol  evidence  ia  admissible^ 
when  a  Jadgmant  is  general,  to  show  what  has  been  tried  and  determined 
thereby!  Jbtitt  v.  Taul,  2  Yerg.  466;  24  Am.  Dec.  498;  Warwick  t.  Under* 
wood,  8  Head,  238;  76  Am.  Dec.  767;  Doty  v.  Brown,  4  N.  T.  71;  63  Am. 
Dec.  360;  Wood  v.  Jacbton,  8  Wend.  0;  22  Am.  Dea  603;  Black  v.  Miller, 
76  Mich.  323;  Buckiwj1tam*9  Appeal,  60  Conn.  143.  Thus  when  a  judg* 
ment  entered  upon  an  oral  agreement  to  compromise  fails  to  embody  the 
agreement,  or  to  recite  that  it  was  rendered  in  accordance  with  an  agreement^ 
parol  evidence  of  such  oral  agreement  is  admissible  in  a  suit  to  recover  dam* 
ages  for  a  breach  of  the  compromise  contract:  Boat  Line  etc  R,  R.  Co,  v.  Scoit, 
72  Tex.  70;  13  Am.  St  Rep.  768.  Where,  however,  a  decree  did  not  show 
the  facts  upon  which  it  was  based,  but  the  opinion  of  the  court  stated  them, 
it  was  held  that  the  opinion  was  inadmissible  aa  not  being  in  itaalf  aridenoaf 
Buckingham's  Appeal,  60  Conn.  143. 
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Malicious  Prossoutiok  -^  Wast  of  Maugb.  —  Plaintiff  in  malioioas  pro** 
eontion  is  not  entitled  to  recover  when  his  own  evidence  shows  that  hit 
arrest  was  caused  by  the  police  alone,  and  for  the  parpoee  of  diaooverinf 
the  perpetrators  of  a  series  of  crimes  against  the  defendant^  thiH  ahow^ 
ing  an  entire  want  of  malice  on  the  part  of  the  latter. 

Maliozous  Proseoution  —  Want  or  Malio.  —  Defendant  in  aa  action  for 
malicious  prosecution  is  not  liable  when  the  inference  of  malice  drawn 
from  the  presumption  of  want  of  probable  cause,  arising  from  the  dis- 
charge of  the  plaintiff  by  a  magistrate,  is  disproved  by  plaintiff's  evi- 
dence showing  an  entire  absence  of  malice. 

Malioious  Pboskootion  —  Inferkngb  ot  Maliob  from  Waitt  of  Pboba* 
BLB  Causb  —  BcTRDSN  OF  Proof.  —  BvidcQCc  by  a  plaintiff  in  malicious 
prosecution  of'  his  arrest,  and  of  his  subsequent  discharge  by  a  magis- 
trate, raises  a  presumption  of  want  of  probable  cause,  from  which  an 
inference  of  malice  may  be  drawn.  The  burden  is  then  on  the  defend- 
ant to  disprove  malice,  unless  its  absence  is  disclosed  by  the  farther  evi- 
dence offered  by  the  plaintiff. 

If  AUOiouB  Prosboution.  —  Infsrfnob  of  Maliob  cannot  be  drawn,  in  aa 
action  for  malicious  prosecution,  from  mere  want  of  probabls  oanae, 
when  other  circumstances  disclose  an  entire  absence  of  malioe. 

Malicious  proseoution.  Defendant  asked  that  the  jury  be 
instruoted  that, — '*7.  Under  all  the  eyidence  in  the  case,  the 
verdict  should  be  for  the  defendant''  This  was  refused. 
Judgment  for  plaintiff;  defendant  appealed. 

/.  H.  Barnes  and  0.  T.  Bispham^  for  the  appellant. 

7.  Diehl  and  J.  A.  Scanlanf  for  the  appellee. 

Mitchell,  J.  When  the  plaintiflTs  own  testimonj  was 
closed,  he  had  shown  an  arrest,  and  a  discharge  by  the  magie* 
trate.  The  discharge  raised  a  presumption  of  want  of  proba- 
ble  cause,  and  from  want  of  probable  cause  the  jury  were  at 
liberty  to  infer  malice.  But  plaintiff  had  not  yet  shown  any 
connection  of  the  defendant  with  his  arrest,  and  to  make  out 
his  case  in  that  respect,  he  called  Howell,  and  in  showing  the 
authority  of  the  defendant  for  the  prosecution,  this  witness 
also  showed  the  circumstances,  which  were  a  series  of  rob- 
beries of  the  defendant's  cars  in  West  Philadelphia  for 
something  over  a  year,  the  investigation  first  started  by  the 
police  authorities  of  the  city,  reported  by  them  to  the  defend* 
ant,  by  it  referred  to  the  witness  as  its  proper  officer,  and  by 
him  put  in  the  charge  of  one  of  his  subordinates  (upon  whose 
affidavit  the  arrest  was  subsequently  made),  with  instructions 
Id  consult  the  defendant's  counsel,  and  to  act  with  the  city 


Digitized  by 


Google 


March,  1892.]     Madison  v.  Pennbylvania  R.  R.  Co.        757 

authorities,  the  police  and  the  district  attorney.  The  arrest 
was  not  of  a  stranger,  totally  disconnected  with  the  circum- 
stances, but  of  an  employee  of  the  railroad,  who  had,  during 
part  of  the  time,  been  engaged  upon  the  branoh  and  in  the 
business  where  the  robberies  were  taking  plaoa 

This  was  the  case  as  it  stood  at  the  close  of  iha  eyidence 
on  behalf  of  the  plaintiff,  and,  as  already  said,  the  discharge 
raised  a  presumption  of  want  of  probable  cause,  from  which, 
if  it  stood  unexplained,  the  jury  would  be  at  liberty  to  intVr 
malice.  Although  only  an  inference  from  a  presumption,  it 
is  ordinarily  enough  to  carry  the  case  to  the  jury,  nnd  put  on 
the  defendant  the  burden  of  showing  probable  cause  or  dis- 
proving malice.  But  it  was  not  alone  and  unexplained. 
The  circumstances  clearly  showed  absence  of  malice.  The 
crime  was  of  very  high  magnitude,  a  series  of  systematic  and 
organized  robberies,  involving  not  only  great  loss  of  property, 
but  suspicion  and  injury  to  ihe  character  of  every  employee 
on  that  branch  of  the  railroad.  The  investigation  was  begun 
by  the  police,  and  was  prosecuted  under  their  direction.  The 
public  purpose  of  discovery  of  criminals  and  vindication  of 
justice  is  apparent  on  the  face  of  the  whole  proceeding.  A51 
was  said  in  Emerson  v.  Cochran^  111  Pa.  St.  622,  '^a  jury 
ought  not  to  be  permitted  to  infer  malice  from  the  mere  want 
of  probable  cause,  when,  by  other  circumstances,  it  is  dis- 
proved." 

Public  policy  and  the  demands  of  public  justice  cannot 
permit  a  jury  to  punish  a  prosecutor  for  proceeding  under 
circumstances  such  as  disclosed  in  this  case.  It  is  doubtless 
a  hardship  for  plaintiff,  an  innocent  man,  to  be  subjected  to 
arrest  and  imprisonment.  But  that  is  an  inevitable  occa- 
sional result  of  living  in  a  civilized  and  orderly  community. 
Some  concession  to  public  interests  and  some  sacrifice  of  in- 
dividual rights  are  part  of  the  foundation  on  which  society  is 
supported. 

The  evidence  on  the  part  of  the  defendant  strengthened 
and  made  conclusive  the  absence  of  malice,  besides  showing 
probable  cause,  but  we  have  not  thought  it  worth  while  to  go 
into  that  part  of  the  case.  The  plaintiff's  case  was  defective 
in  itself,  because  it  carried  with  it  an  explanation  of  the  cir- 
cunist:inci'8,  which  fully  rei)utte(i  the  inference  of  malice, 
which  might  huve  been  drawn  from  the  discharge  uni-x- 
pluined. 
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The  defendant's  seventh  point  should  have  been  affirmed. 
Judgment  reversed.  

Malicious  Prosecution;  See,  generally,  notes  to  WilUnnu  t.  Hunter, 
14  Am.  Deo.  599-^3;  Dennh  ▼.  Byan,  22  Am.  Rep.  639-644;  and  Rotm  ▼. 
IJixon,  26  Am.  St.  Rep.  127-164.  As  to  the  liability  of  corporations  for  mali- 
cious prosecution,  see  note  to  WUHamM  ▼.  PUmUrM  Ina.  Co.,  34  Am.  Rep.  405- 
499.  Want  of  prol>able  cause  in  itself  raises  a  presumption  of  malice:  Brand 
▼.  Hinchman,  68  Mich.  590;  11  Am.  St.  Rep.  37;  but  the  inference  may  be  re- 
butted by  proof  that  the  prosecutor,  though  not  able  to  show  probable  cause, 
instituted  the  prosecution  under  an  honest  belief  of  plain tifif's  gailt^  provided 
such  belief  was  founded  on  facts  and  oiroumfltaooea  sufficient  to  produce  in 
the  mind  of  a  prudent  and  reasonable  man  such  belief  of  plaintiff's  guilt  as 
to  repel  the  idea  that  the  prosecutor  was  actuated  by  malice:  Lun^/ord  r 
Dietrich,  86  Ala.  260;  11  Am.  St  Rep.  87.  Kor  is  a  defendant  in  malicions 
prosecution  liable  as  principal,  if,  acting  on  knowledge  communicated  to  him 
by  his  agent,  he  institutes  a  criminal  proeeontion  in  good  faith,  with  due  can- 
tion,  b«lieyiug  that  the  offense  has  been  committed,  and  acting  upon  grounds 
which  justify  that  belief:  Beiaan  ▼.  MoU,  42  Minn.  49;  18  Am.  St  Rep.  489. 
Probable  cause  consists  of  a  belief  in  the  facts  or  charge  allegedt  baaed  on  suf- 
ficient drcnmstances  to  reasonably  induce  such  belief  in  the  mind  of  a  person 
of  ordinary  prudence  in  the  same  eituation:  Boeger  t.  LangeiAerg,  97  Mow 
390;  10  Am.  St.  Rep.  322.  But  malice  and  want  of  probable  cause  must 
conjoin,  to  render  actionable  the  misuse  or  abuse  of  legal  process  in  the  com- 
mon-law or  ordinary  remedies:  Ealava  t.  Jotie$,  83  Ala.  139;  3  Am.  St.  Rep. 
699;  BaU  ▼.  Bawlea,  93  Oal.  222;  27  Am.  St  Rep.  174;  Cooper  ▼.  Hart,  147 
Pa.  St.  694;  and  the  mere  fact  that  defendant  began  the  prosecution  without 
knowledge  of  sufficient  facts  to  create  probable  cause  is  not  enough  to  fix  bis 
liability:  Thre^ooi  ▼.  NuekoU,  68  Miss.  116.  Malice  may  be  inferred  from 
want  of  probable  cause,  and  from  the  Toluntary  dismissal  of  the  suit;  but 
such  inference  is  one  of  fact,  to  be  drawn  by  the  jury  under  proper  instruo- 
lions:  SmiUi  ▼.  Bwnrw,  106  Ma  94;  27  Am.  St  Rep.  329.  A  verdict  of  ao- 
qnittal  is  not  sufficient  oTidence  of  want  of  probable  cause:  Orant  ▼•  Deuel^ 
3  Rob.  (La.)  17;  38  Am.  Dec.  228;  BUting  ▼.  Ten  Eyck,  82  Ind.  421;  42  Am. 
Rep.  605;  WiUiamB  ▼.  VanmeUr,  8  Ma  339;  41  Am.  Dea  644;  Or^  ▼. 
Ckubb,  7  Tex.  603;  68  Am.  Dec.  86.  And  the  same  rule  holds  where  a  noUe 
protequi  has  been  entered:  Tokum  v.  PoUjf,  1  B.  Mon.  368;  36  Am.  Dea  683i 
or  the  prosecution  abandoned:  Coekfieid  v.  Braveboy,  2  McMnll.  270;  89  Am. 
Dea  123.  But  a  judgment  of  a  justice  of  the  peace,  discharging  the  accused, 
is  prima  fade  evidence  of  want  of  probable  cause:  Bigehw  v.  Skklee,  80  Wis. 
98;  27  Am.  St  Rep.  26;  even  though  there  may  be  testimony  tending  to 
show  that  the  justice  was  inclined  to  hold  the  plaintiff  to  bail,  but  discharged 
her  upon  her  representation  that  she  had  no  friends  and  could  not  giTe  bail, 
and  upon  her  promise  not  to  molest  the  defendant  further.  Sneh  a  deters 
mination  is  sufficient  to  enable  the  plainti£(  upon  proof  of  the  other  requisite 
facts,  to  mainUin  the  action:  Bobbku  ▼.  BcfAlm^  133  K.  Y.  697. 

Malicious  Prosvoution.  —  Bubdbm  ov  Paooyt  See  note  to  Bom  t.  HbBom^ 
96  Am.  St  Rep.  168. 
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BoYBBTOWN  National  Bank  v.  Habtman. 

[147  Pkhmbtltamia  Stati,  558.] 

Deeds  — Reformation  of,  fob  Mistake.  —  Bvidbncb  Sufficient  to  Rb> 
FORM, A  Deed  on  the  ground  of  mistake  must  be  dear,  precise,  and  in* 
dnbitable,  and  of  such  weight  and  directnew  as  to  establish  the  fsots 
alleged  beyond  a  reasonable  doubt 

DKETiis  —  Reformation  of,  for  Mistake  —  Byidencb  Insufficient  to  Jus- 
tify. —  When  a  wife's  name  is  mentioned  in  the  recitals  of  a  deed  as  a 
party  thereto,  but  she  is  neither  named  nor  referred  to  in  the  granting 
or  operative  clanses  of  the  deed,  where  the  name  of  her  hnsband  alone 
appears,  and  the  proof  shows  that  the  party  drawing  the  deed  was  in* 
strncted  to  make  it  to  the  hnsband  and  wife  jointly,  but  a  mortgage  of 
the  same  date  recites  that  the  husband  is  the  sole  owner  of  the  land,  the 
evidence  is  not  sufficiently  clear  and  certain  to  reform  the  deed  on  the 
ground  that  the  name  of  the  wife  was  omitted  therefrom  by  mistake,  and 
that  it  was  intended  to  convey  the  land  to  the  hu8l)and  and  wife  jointly. 

Deed  to  Husband  and  Wife  Jointlt.  — When  a  conveyance  is  made  to 
husband  and  wife  jointly,  a  purchaser  of  the  husband's  interest  takes 
nothing  during  the  life  of  the  wife,  and  not  even  at  her  death,  if  the 
husband  predeceases  her. 

Action  to  recover  possession  of  real  estate.  The  opinion 
states  the  facts,  except  that  the  evidence  tended  to  show  that 
the  scrivener  who  drafted  the  deed  in  dispute  was  instructed 
to  make  both  Hartman  and  his  wife  grantees  therein,  and  that 
Hartman  executed  a  mortgage  to  the  property,  of  even  date 
with  the  deed,  in  which  he  was  recited  as  sole  owner  of  the 
land.     Judgment  for  plaintiff,  and  defendants  appealed. 

John  F.  Smith  and  Jeremiah  K.  Orant^  for  the  appellants. 

Ermentrout  and  Ruhl,  for  the  appellee. 

Sterrett,  J.  In  October,  1893,  the  land  in  controversy 
was  sold  as  the  property  of  the  defendant  John  Hartman, 
and  duly  conveyed  by  the  sheriff  to  the  plaintiff.  For  the 
purpose  of  showing  title  in  said  Hartman  at  time  of  sale, 
plaintiff  gave  in  evidence  deed  of  Jacob  Bahr  and  wife,  dated 
April  4, 1878.  It  is  conceded  that  if  John  Hartman  was  sole 
vendee  in  fee  under  that  conveyance,  plaintiff  was  entitled  to 
recover.  It  appears,  however,  from  an  inspection  of  the  deed, 
that  John  Hartman  and  Susan,  his  wife,  are  named  as  parties 
of  the  second  part  thereto,  but  in  all  the  operative  clauses  of 
the  deed  the  conveyance  is  to  *'  John  Hartman,  his  heirs  and 
assigns,"  alone,  and  the  covenant  of  special  warranty  is  m 
same  form.  The  name  of  Susan  Hartman  nowhere  appears 
in  the  deed,  except  in  the  first  clause,  to  wit:  ^'This  indenture 
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made  •  •  •  •  between  John  B.  Bahr,  of  •  •  •  •  and  Catharine* 
his  wife,  of  the  first  part,  and  John  Hartman,  of  the  same 
place,  and  Susan,  his  wife,  of  the  other  part." 

On  the  face  of  the  deed,  therefore,  Joim  Hartman  was  the 
sole  owner  of  the  land  when  it  was  taken  in  ezecation  and 
sold  as  his  property  to  the  plaintiff.  But  the  defendants  con- 
tended that  in  point  of  fact  the  conveyance  was  to  them  bb 
husband  and  wife  jointly;  that  by  a  mistake  of  the  scrivener 
the  name  of  the  wife  was  omitted  from  the  conveying  and 
other  cperative  clauses  of  the  deed;  and  that  the  instrument 
should  be  reformed  so  as  to  make  it  conform  to  the  intention 
of  the  parties.  They  therefore  assumed  the  burden  of  mak- 
ing the  proof  necessary  to  justify  a  chancellor  in  thus  reform- 
ing the  deed.  If  they  had  succeeded  in  so  doing,  they  would 
have  established  the  fact  that  they  were  both  seised  of  the 
entirety,  each  equally  entitled  to  possession  of  the  whole,  with 
all  the  incidtnts  of  the  peculiar  estate  created  by  a  convey- 
ance to  husband  and  wife,  one  of  which  is,  that  the  purchaser 
of  the  husband's  interest  takes  nothing  duriDg  the  life  of  the 
wife,  and  not  even  at  her  death  if  the  husband  predeceases 
her:  Stuehey  v.  Keefe^  26  Pa.  St.  399;  BoUb  v.  Seely,  46  Pa.  St 
248;  French  v.  Mehan,  56  Pa.  St  286;  McCurdy  v.  Canning^ 
64  Pa.  St.  39. 

Testimony  was  introduced  by  the  defendants  for  the  pur^ 
pose  of  proving  that  all  parties  to  the  transaotion  intended  to 
convey  to  John  Hartman  and  wife  jointly,  and  not  to  him 
alone;  that  by  a  mistake  of  the  scrivener  the  name  of  Mrs. 
Hartman  was  omitted  from  all  the  operative  clauses  in  the 
deed,  etc.  In  view  of  this  testimony,  the  court  was  requested 
to  charge  that  the  evidence  was  too  vague  and  uncertain  to 
reform  the  deed,  and  that  the  verdict  should  be  in  favor  of 
plaintiff;  but  the  learned  judge  refused  to  so  charge,  and  sub- 
mitted the  evidence  to  the  jury,  with  instructions,  portions  of 
which  are  recited  in  the  second  specification  of  error.  The 
verdict  was  adverse  to  defendants,  and  they  now  complain 
that  the  court  erred  in  three  particulars:  — 

1.  In  construing  the  deed  of  Jacob  Bahr  and  wife,  April  4, 
1878,  as  a  conveyance  to  John  Hartman  alone. 

This  must  refer  to  what  was  said  as  to  the  legal  effect  of 
the  deed  itself,  as  a  conveyance,  standing  alone,  and  without 
the  evidence  introduced  for  the  purpose  of  reforming  it 
Thus  understood,  the  court  was  clearly  right.  As  we  have 
seen,  Mrs.  Hartman  is  neither  named  nor  referred  to  in  the 
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granting  or  operative  clauaes  of  the  deed.  Her  hushand's 
name  alone  appears  therein.  The  recognition  of  Mrs.  Hart- 
man  in  the  recital  of  the  parties  to  the  indenture  amonnts  to 
nothing,  in  view  of  the  fact  that  in  every  other  part  of  the 
instrument  there  is  a  studied  avoidance  of  all  reference  to 
her,  or  any  other  grantee  than  her  husband.  Any  other  con- 
struction than  that  given  by  the  court  below  would  have  been 
erroneous. 

2.  The  next  subject  of  complaint  is  the  instruction  as  to 
the  degree  of  evidence  required  to  reform  the  deed. 

Referring  to  the  oral  testimony  as  to  what  was  said  and 
done  when  the  deed  was  made,  the  learned  judge  instructed 
the  jury,  in  substance,  that  if  it  was  the  intention  of  all  the 
parties  to  make  the  deed  to  Mrs.  Hartman  and  her  husband 
jointly,  and  that  the  deed  was  executed  upon  the  representa- 
tion  of  the  scrivener,  and  in  the  belief,  on  the  part  of  all  the 
parties,  that  it  so  disposed  of  the  property,  —  in  other  words, 
that  it  conveyed  the  property  to  them  jointly,  — "  then  this 
deed  must  be  treated  precisely  as  if  her  name  was,  throughout, 
joined  with  that  of  her  husband.  But  in  order  to  justify  you 
in  finding  this  to  be  the  truth  in  the  face  of  U  deed,  which 
omits  to  join  the  wife  in  the  granting  clauses,  you  must  be 
satisfied  of  it  beyond  a  reasonable  doubt.  You  must  be  sat- 
isfied beyond  a  reasonable  doubt  that  the  intention  was  as 
declared  by  the  witnesses  called  to  prove  this  allegation,  and 
that  it  so  continued  down  to  and  jat  the  precise  time  when 
this  deed  was  .executed." 

He  then  read  and  affirmed  plaintiff's  second  point  as  ^the 
correct  statement  of  the  law,"  and  thereby  instructed  the  jury 
in  the  language  thereof,  thus:  **  Where  a  written  instrument 
is  undertaken  to  be  reformed  by  parol  evidence  upon  the 
ground  of  fraud,  accident,  or  mistake,  the  evidence  of  the 
fraud,  accident,  or  mistake  must  be  clear,  precise,  and  indu- 
bitable, and  must  relate  to  the  time  when  the  writing  was 
executed."  In  further  explanation  of  the  rule,  he  then  said: 
**The  evidence  must  have  clearly  satisfied  you,  gentlemen, 
not  beyond  every  doubt,  for  that  is  impossible,  nor  yet  by  a 
mere  preponderance,  for  that  is  not  sufficient,  but  as  thor- 
oughly as  oral  testimony  can  satisfy  the  mind  of  the  truth  of 
this  allegation  that  the  intention  of  the  parties  was  to  make 
the  conveyance  to  the  husband  and  wife  jointly.  You  must 
find  that  the  witnesses  who  were  sworn  are  credible;  that  they 
distinctly  remember  the  fact^s  to  which  they  testify;  that  they 
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narrate  the  details  exactly;  and  that  their  statemeots  are 
true." 

These  instructions,  as  a  whole,  were  as  favorable  to  the  de- 
fendants as  they  were  entitled  to.  They  are  also  in  harmony 
with  our  cases  on  same  general  sabjects,  among  which  are: 
Stine  V.  Sherk,  1  Watts  &  S.  195;  Spencer  v.  CoU,  89  Pa.  SU 
814;  Roxcand  v.  Finney,  96  Pa.  St  192;  SUwart\  Appeal,  98 
Pa.  St.  377;  Murray  w^ New  York  etc.  R.  R.  Co.,  103  Pa.  St  37; 
Logue'a  Appeal,  104  Pa.  St  136;  Ott  v.  Oyer,  106  Pa.  St  17; 
Phillipa  V.  Meily,  106  Pa.  St  536;  Sylvius  v.  Koaek,  117  Pa.  St 
67;  2  Am.  St  Rep.  645;  Reno  v.  Moss,  120  Pa.  St  49,  67. 

In  OU  V.  Oyer,  106  Pa.  St  17,  Mr.  Justice  Trunkey  said: 
'*  If  the  evidence  produces  a  clear  conviction,  without  hesi- 
tancy, of  the  truth  of  the  precise  facts  in  issue,  it  is  sufficient 
The  law  does  not  require  proof  so  convincing  as  to  leave  no 
doubt  in  the  minds  of  the  jurors;  it  is  enough  if  there  be  evi- 
dence to  satisfy  an  unprejudiced  mind  beyond  reasonable 
doubt.'*  Other  cases  are  to  the  same  effect  The  standard  of 
proof  in  such  cases  is  **  clear,  precise,  and  indubitable." 
What  is  meant  by  "indubitable"  proof,  in  connection  with 
puch  cases,  is,  evidence  that  ib  not  only  found  to  be  credible, 
but  of  such  weight  and  directness  as  to  make  out  the  facts 
alleged  beyond  a  reasonable  doubt  In  the  very  nature  of 
things,  that  conclusive  and  absolute  proof  which  results  from 
the  production  of  record  evidence,  or  rests  on  the  solution  of 
a  mathematical  problem,  can  never  be  the  effect  of  the  verbal 
testimony  of  witnesses.  The  language  of  the  authorities  must 
be  considered  in  its  relation  to  the  subjects  and  instrumental- 
ities to  which  it  is  applied:  Hari  v.  Carroll,  85  Pa.  St  508. 

Tiie  line  of  defense  above  referred  to  is  in  the  nature  of  a 
bill  to  reform  the  deed  on  the  ground  of  mistake.  Under  our 
peculiar  system  of  administering  equitable  principles  in  com- 
mon-law actions,  the  trial  judge  exercises  the  functions  of  a 
chancellor,  and  if  his  conscience  is  not  moved  to  grant  the 
equitable  relief  sought,  it  is  his  duty  to  interpose  either  by 
withdrawing  tiie  case  from  the  jury,  or  by  refusing  to  enter 
judgment  on  a  verdict  that  is  not  according  to  equity  and 
good  conscience:  Rowand  v.  Finney,  96  Pa.  St.  192;  Murray 
V.  New  York  etc.  R,  R,  Co.,  103  Pa.  St  37.  In  his  opinion,  re- 
fusing a  new  trial,  the  learned  judge  says:  "A  careful  review 
of  the  whole  case  as  presented  on  the  trial  has  convinced  us 
that  it  leaves  just  doubts  concerning  the  essential  points  of 
the  defense."     Our  consideration  of  the  evidence  relied  on  by 
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the  defendantB  has  led  us  to  the  same  conclusioo;  and  we 
therefore  think  the  coart  below  would  have  been  fully  war- 
ranted in  withdrawing  it  from  the  jury  by  giving  binding  in- 
structions in  favor  of  plaintiff,  as  requested  in  its  third  point 
The  same  result,  however,  has  been  reached  by  judgment  on 
the  verdict  If  the  verdict  had  been  otherwisOi  it  would  have 
been  the  duty  of  the  court  to  set  it  aside. 

There  is  no  merit  in  the  third  specification.  Ai  bearing  on 
the  credibility  of  the  witness  John  Hartman,  the  mortgage 
was  rightly  admitted.  The  specifications  of  error  are  not 
sustained. 

Judgment  aflSrmed,  

Drbds,  Rkfobmation  of.  —  EviDBiroB  TO  Show  Mktakb:  Seeadtscos- 
•ion  of  the  anthorities  in  Southard  v.  OurUif,  184  N.  T.  148;  ante^  p.  642;  and 
the  additional  cases  cited  in  the  note  theretow 

Husband  and  Wifb,  Conybtamobs  to  — RiaRn  of  Wm  as  Sctr- 
▼ivor.  —  Lands  conveyed  to  hnshand  and  wife  are  held  by  them  as  tenants 
by  entireties,  as  at  common  law:  Bennett  v.  Ohild,  19  Wis.  362;  88  Am. 
Deo.  692,  and  note  collecting  other  cases  in  the  series  to  the  same  point 
The  snrviror  takes  the  whole  estate:  Brownmm  ▼.  Hvll^  16  Vt.  309;  42  Am. 
Dea  617;  Henungway  v.  SedUa^  42  Miss.  1;  97  Am.  Deo.  426;  DavU  ▼.  Ciarh^ 
26  Ind.  424;  89  Am.  Dec  471.  See  also  note  to  HuUU  ▼.  InUm^  26  Am. 
Rep.  65-68.  As  to  the  effect  of  the  enabling  statutes  upon  the  oommon-law 
rulob  seo  note  to  Marbwrg  v.  C6U,  33  Am.  Rep.  269-27L 
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[147  PBNVBTLVAiriA  STATB,  579.] 

Bqurrr  Plbadivo  —  Pabtibb.  —  When  a  oanse  of  complaint  is  one  oommon 
to  all  the  plaintifib,  the  right  under  which  all  claim  is  precisely  the  same 
as  to  each,  the  complaint  of  all  is  against  the  same  defendant  for  the 
doing  of  acts  which  affect  all  alike  and  in  the  same  manner,  the  defense 
set  op  ia  oommon  to  all  the  plaintiffs,  and  the  testimony,  proofs,  and 
decree  are  alike  as  to  all  of  them,  a  bill  filed  by  several  snoh  plaintiffs 
against  a  common  defendant  is  not  mnltifarions. 

(tatBBT-RAiLWATS  —  RiOHT  TO  UsB  Strbbt.  —  Under  a  statute  providing 
that  a  street-railway  company  organised  thereunder  may  lay  tracks 
upon  any  street  upon  which  "a  passenger-railway  now  ia  or  may  here* 
after  be  constructed,"  such  company  may  enter  and  lay  traoks  upon 
streets  not  before  occupied  by  passenger-railways. 

Stbebt-railwats  —  Right  to  Ubb  Stbbetb.  —  Powbr  to  Lbabs  abd 
Opbbatb  the  property  and  franchises  of  passenger-railway  eompaniea 
necessarily  includes  all  the  franchises,  rights,  and  privileges  of  tlM  4 
pany  leased,  and  among  these  is,  necessarily,  such  right  to 
streets  and  lay  tracks  as  the  leased  company  is  possessed  of. 
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SniKlET.1IAn.WAT8.  —  TiKMB     ''RAILWAY"    AND    " RAILROAD "    ARB    StV* 

ONTMOU8,  and  have  no  distinct  and  Independent  meaning  in  themaelTes. 
When  either  ia  need  in  a  statutory  or  oonstitntional  provision,  and  the> 
context  is  without  indication  that  a  particnlar  kind  of  road  ia  intended, 
the  provision  will  be  deemed  applicable  to  every  speciea  of  road  em- 
braoed  in  the  general  sense  of  the  word  need.  Hence  general  authority 
to  railroad  companies  to  lease  their  property  and  franchises  will  in- 
clude street-railway  as  well  as  ateam-railroad  companies. 
Stbbbts  — STRSBT-BAiLWATa  NOT  ADDITIONAL  Skrvitude. — The  author- 
ized use  of  a  public  street  for  street-railroad  purposes,  no  macter  what- 
the  motor  power  may  be,  is  not  the  imposition  of  an  additional  servitude, 
and  does  not  entitle  the  abutting  land^owners  along  the  street  to  com- 
pensation for  such  use. 

StBBKT-R  AIL  WATS.  —  RlOBT    Of    AbUTTINO    OwMBB    TO  USB  07  8tBBBT  IS 

the  same  after  car  tracks  are  laid  thereon  and  the  cars  running  as  it  was 
before.  If,  at  any  time,  he  has  occasion  for  the  presence  of  vehicles  on 
the  street  in  front  of  his  property,  to  take  away  or  deliver  persons  or 
goods,  he  may  exercise  that  right  for  such  reasonable  time  as  is  neces- 
sary for  his  purposes,  and  if,  in  such  exercise  of  the  rights  the  passage  of 
street-cam  is  impeded,  they  must  wait. 

StRBR-RAILWATB  —  LlABTLnr    tor     LeASS    of    FrANOHISB  —  EZCKSSIVR 

ExBRGiss  or  PowBR.  ~~  When  a  street-railway  corporation  has  leased 
the  property  and  franchises  of  another  railway  company,  in  excess  of 
its  lawful  authority,  it  is  liable  therefor  to  the  state,  but  not  to  private 
persons,  unless  they  have  sustained  private  injury,  for  which  they  are 
entitled  to  legal  redress. 

Bill  to  restrain  defendants  from  operating  a  cable  street- 
railway  on  High  Street,  in  the  city  of  Pittsburgh.  The  bill 
was  filed  by  six  separate  owners  of  property  fronting  on  the 
street  A  demurrer  to  the  bill  on  the  ground  of  misjoinder  of 
parties  was  overruled,  and  defendants  required  to  answer. 
Judgment  for  plainti£f,  and  defendants  appealed. 

W.  A.  Stone  and  P.  C.  Knox^  for  the  appellants, 

George  ShiraSf  0.  0,  Diekey^  and  Oeorge  ShiYa$j  Sd^  for  the 
appellee. 

Gbbbn,  J.  We  dismiss  the  first  and  second  assignments  of 
error,  because  we  think  that  the  cause  of  compliant  is  one  that 
is  common  to  all  the  plaintiffs,  the  right  under  which  all  claim 
is  precisely  the  same  as  to  each,  the  complaint  of  all  is  against 
the  same  defendant  for  the  doing  of  acts  which  affected  all 
alike  and  in  the  same  manner,  the  defense  set  up  is  common 
to  all  the  plaintiffs,  and  the  testimony,  proofs,  and  decree  are- 
alike  as  to  all  the  plaintiffs.  It  is  not  necessary  to  cite  au- 
thorities to  show  that  when  all  these  matters  concur  a  bill 
filed  by  several  such  plaintiffs  against  a  common  defendant  is 
not  multifarious. 
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On  the  merits  of  the  case  it  is  not  oontested  that  all  the 
powers  whiob  the  passenger-railway  company  possessed  were 
conferred  apoD  the  traction  company  by  the  agreement  between 
the  two  companies  made  December  27, 1888.  It  must  also  be 
couccdod  that  the  traction  company  had  full  power,  under  the 
act  of  1887,  '*  to  lease  the  property  and  franchises  of  passenger- 
railway  companies  which  they  may  desire  to  operate,  and  to 
operate  said  railways,"  and  also ''to  enter  upon  any  street 
upon  which  a  passenger-railway  now  is  or  may  hereafter  be 
constructed,  with  the  consent  of  said  passenger-railway  com- 
pany, and  make,  construct,  maintain,  and  operate  thereon  such 
motors,  cables,  electrical  or  other  appliances,  and  the  neces- 
sary and  convenient  apparatus  and  mechanical  fixtures,  as 
will  provide  ibr  the  traction  of  the  cars  of  such  passenger-rail- 
way, and  to  enter  into  contracts  with  passenger^railway  com- 
pjinies  to  construct  and  operate  motors,  cables,  or  other 
appliances  necessary  for  the  traction  of  their  cars."  Under 
the  ample  powers  and  rights  conferred  by  the  act  of  1887,  it 
cannot  be  doubted  that  the  defendant  company  had  full  power 
and  authority  to  enter  into  the  contract  in  question  with  the 
Central  Passenger  Railway  Company.  The  authority  of  the 
traction  company,  however,  to  do  the  acts  complained  of  in 
this  case  is  denied  upon  two  grounds.  One  is,  that  the  power 
of  the  traction  company  is  limited  by  the  act  of  1887  to  laying 
tracks  upon  streets  where  tracks  had  already  been  laid,  and 
therefore  no  entry  for  that  purpose  could  be  made  upon  any 
street  in  which  the  tracks  of  the  railway  company  had  never 
been  laid.  It  is  replied  to  this  objection  that  the  railway  com- 
pany had  the  undoubted  right  to  lay  tracks  on  High  Street, 
under  their  charter  and  the  city  ordinances  giving  consent 
The  master  so  found,  and  there  is  no  question  that  his  find- 
ing on  that  subject  is  correct.  The  first  section  of  the  charter 
authorized  the  construction  of  a  railway  along  certain  streets 
named,  ''and  with  such  branch  or  branches  as  the  said  com- 
pany may  at  any  time  adopt" 

At  a  meeting  of  the  directors  of  the  railway  company  held 
December  24, 1888,  a  resolution  was  passed,  adopting  certain 
branches  to  the  main  line,  among  which  was  one  through  High 
Street,  in  both  directions.  By  an  ordinance  of  the  city  coun- 
cils passed  February  6, 1889,  authority  was  given  to  the  railway 
company  to  enter  upon  the  several  streets  named,  including 
High  Street,  and  to  construct,  maintain,  and  operate  its  pas- 
senger-railways  thereon.    By  another  ordinance  of  the  same 
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date,  the  Central  Traction  Company  was  authorized  to  enter, 
with  the  consent  of  the  Central  Passenger  Railway  Company, 
upon  any  street  upon  which  their  railway  now  is  or  may  here* 
after  be  constructed,  for  the  purpose  of  constructing,  main« 
taiiiing,  and  operating  in  and  upon  any  or  all  of  said  streets 
and  avenues,  such  motors,  cables,  electrical  or  other  appli- 
ances,  and  such  necessary  and  convenient  apparatus  and  me- 
chanical fixtures  as  will  provide  for  the  traction  of  cars.  We 
know  of  no  reason  to  question  the  legal  efficacy  of  any  of  these 
proceedings.  Tlie  adoption  of  a  branch  through  High  Street 
was  made  by  the  board  of  directors  of  the  railway  company  at 
a  meeting  regularly  held.  The  ordinances  of  the  city  councils 
were  duly  enacted  by  the  proper  authorities.  Everything  done 
was  in  strict  conformity  with  all  legal  requirements,  and,  in 
our  opinion,  sufficed  to  clothe  with  authority  of  law  all  the 
acts  of  the  several  parties  done  in  conformity  with  those  re- 
quirements. 

On  December  27,  1888,  a  formal  contract  was  entered  into 
between  the  two  companies,  by  which  the  railway  company 
agreed  that  the  traction  company  might  enter  upon  any  and 
all  highways  on  which  the  tracks  of  the  railway  company 
**  now  are  or  hereafler  may  be  constructed,  and  may  there  con- 
struct, maintain,  and  operate,  during  the  term  of  this  contract, 
such  motors,  cables,  electrical  or  other  appliances,  and  such 
necessary  and  convenient  apparatus  and  mechanical  fixtures, 
as  will  provide  for  the  traction  of  oars  on  the  track  of  said 
passenger-railway  company.''  The  contract  was  to  continue 
during  the  term  of  ninety-nine  years,  and  contained  other  pro- 
visions as  to  details,  and  required  the  traction  company  to  pay 
an  annual  sum  of  $26,250  in  consideration  for  the  rights  and 
pri  vileges  granted  by  the  contract.  If  this  contract  was  within 
the  power  of  the  contracting  parties  to  make,  we  cannot  per- 
ceive the  slightest  reason  for  questioning  the  good  faith  or  the 
right  of  either  of  the  parties  to  consent  to  its  terms  and  become 
bound  by  them.  It  is  not  a  matter  of  the  smallest  possible 
consequence  whether  either  or  both  of  the  parties  found  it  to 
their  pecuniary  advantage  to  enter  into  and  to  execute  this 
engagement  The  learned  court  below  found  that  "  the  new 
route  probably  accommodates  more  people  than  the  old  one 
did,  and  the  company  has  given  rapid,  frequent,  and  coin- 
fortable  transportation  to  the  public,  in  place  of  the  slow, 
infrequent,  and  uncomfortable  passage  of  the  old  passenger- 
railway." 
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This  being  so,  the  public  is  a  gainer  by  the  transactions  of 
the  two  companies,  and  their  interests  ought  not  to  be  sacri- 
ficed, except  for  plain  and  snflScient  reasons. 

The  learned  master  was  of  opinion  that  because  the  railway 
company  had  not  in  point  of  fact  laid  a  track  or  tracks  upon 
High  Street  before  the  tracks  were  laid  there  by  the  traction 
company,  the  power  to  lay  them  did  not  exist  under  the  agree- 
ment and  ordinances,  because  the  act  of  1887  under  which  the 
defendant  company  was  organized  only  gave  authority  to  lay 
tracks  upon  any  street  upon  which  "  a  passenger-railway  now 
is  or  may  hereafter  be  constructed."  The  result  of  the  reason- 
ing of  the  master  would  simply  be,  that  if  the  railway  company 
had  first  laid  tracks  on  High  Street,  the  traction  company 
could  lawfully  make  the  contract  in  question,  and  enter  upon 
the  street,  tear  up  the  tracks  previously  laid  by  the  railway 
company,  and  thereupon  proceed  to  lay  the  cable  tracks.  It 
can  hardly  be  that  the  question  of  statutory  authority  can  be 
made  to  depend  upon  such  a  consideration  as  that  If  it  did, 
it  would  only  be  necessary  for  the  traction  company  to  take 
up  its  tracks,  for  the  railway  company  thereupon  to  lay  its 
tracks,  and  then  for  the  traction  company  to  take  them  up  and 
relay  its  own  again.  But,  in  our  opinion,  there  is  no  occasion 
to  resort  to  such  a  subterfuge.  The  plain  meaning  of  the  act 
is,  that  if,  at  the  time  of  its  passage,  a  railway  track  had  al- 
ready been  laid,  or  if,  thereafter,  a  railway  track  might  legally 
be  laid,  by  a  passenger-railway  company,  the  traction  com- 
pany could  contract  with  the  railway  company  to  construct 
motors,  cables,  etc.,  by  means  of  which  to  run  the  cars.  It 
would  be  absurd  to  say  that  if  the  railway  company  was 
legally  authorized  to  lay  a  horse-car  track,  but  had  not  yet 
laid  it,  and  desired  to  lay  a  cable  track,  it  could  not  do  so 
without  first  laying  a  horse-car  track,  and  then  contracting 
with  a  cable  company  to  have  the  latter  lay  a  cable  track. 
If  the  cable  track  could  lawfully  be  laid  at  all,  and  if  the 
horse-car  company  had  a  legal  right  to  lay  a  horse-car  track, 
and  also  a  legal  right  to  have  a  cable  track  laid,  instead  of  a 
horse-car  track,  it  certainly  cannot  be  that  the  prior  laying 
and  destruction  of  a  horse-car  track  is  a  condition  precedent 
to  the  right  to  lay  a  cable  track. 

The  act  of  1887  does  not  require  any  such  strained  and  un- 
reasonable construction.  It  is  only  necessary  to  read  the 
word  "  may  "  before  the  word  "  hereafter,"  in  the  first  section, 
in  its  ordinary  sense,  to  understand  the  propriety  of  this  read- 
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log*  The  msBter  and  the  learDed  <xniji  below  read  the  word 
'^  may  "  ae  if  it  were  the  wofd  *'  ehall,'^  and  inferred  that  the 
word  was  imperative^and  implied  that  therailwaj  track  must 
have  been  actually  laid  in  advance  of  the  right  ta  eontract  for 
a  cable  track,  whereas  the  word  *'  may  "  does  net  neeesearilj 
import  anything  more  than  that  a  railway  track  may  be  laid, — 
that  iB,  that  there  ia  a  right  to  lay  ii  There  ia  no  doubt  that 
the  railway  company  had  the  right  to  lay  a  track  on  High 
Street  at  the  time  of  the  contract,  and  was  not  restricted  aa 
to  the  kind  of  track  it  should  lay.  Its  power  did  not  depend 
upon  the  act  of  1887,  and  it  is  not  possible  to  understand  why 
the  traction  company,  with  a  power  to  contract  for  the  laying 
of  a  cable  track  where  a  horse-car  track  was  already  laid, 
could  not  contract  to  lay  a  cable  track  where  a  horse-car  track 
may  be  laid.  Its  right  to  do  so  comes  withio  the  letter  of  the 
act,  and  it  is  very  plain  that  the  act  intended,  by  the  words 
'^  or  may  hereafter  be  constructed,"  to  enlarge  the  scope  of  the 
powers  of  the  traction  companies  so  as  to  embraee  future  de-* 
yelopment,  as  well  as  that  which  already  existed.  To  hold 
as  the  master  and  the  court  below  held  would  be  to  rule  that 
the  general  powers  of  the  traction  oompanies  were  restrained 
by  these  words,  ''may  hereafter  be  constructed,"  whereas  they 
were  plainly  intended  to  enlarge  them.  This  idea  is  confirmed 
by  the  concluding  words  of  the  first  clause  of  the  section,  via., 
^  and  to  enter  into  contracts  with  passenger-railway  companies 
to  construct  and  operate  motors,  cables,  or  other  applianoes 
necessary  for  the  traction  of  their  cars."  These  words  are 
general,  and  confer  upon  the  motor  companies  the  general 
power  to  contract  with  all  passenger-railway  companies  for 
the  construction  and  operation  of  motors,  cables,  and  other 
appliances.  No  limitation  is  here  placed  upon  the  power  to 
contract  to  do,  practically,  the  same  things  which  the  previous 
clause  of  the  section  provided  for.  The  generality  of  the  eon* 
struction  we  have  indicated  for  the  first  part  of  the  section 
is  also  strengthened  by  the  eighth  clause,  of  the  powers  spe* 
cifically  conferred  by  the  concluding  clause  of  the  same  seo» 
tion,  to  wit:  ''  To  lease  the  property  and  franchises  of  passen- 
ger-railway companies  which  they  may  desire  to  operate,  and 
to  operate  said  railways."  Here,  also,  the  power  conferred  ia 
without  any  restriction,  and  embraces  all  passenger-railway 
companies.  The  power  to  lease  and  operate  the  property  and 
franchises  of  passenger^railway  oompanies  necessarily  includes 
all  the  franchises,  rights,  and  privileges  of  the  company  leased* 
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and  among  tbeM  ia^  oacewarily,  suoh  righi  W  ocenpy  itMeta 
and  lay  tracks  as  the  leaded  compaQy  i»  posseaead  of.  Wa 
are  therefore  of  the  c^oioa  that  the  right  of  Ike  traction 
company,  defendant,  to  enter  into  the  eontraet  ia  question  in 
tiie  present  case  waa  fally  eonferred  by  the  aet  of  1887^  and 
cannot  be  restrained,  as  to  the  laying  of  tracks^  to  the  laying 
of  tracks  only  upon  such  streets  aa  the  railvay  eonpany  had 
already  laid  trades  upoo  prior  U>  the  making  of  the.  eootract 
The  learned  court  below  went  farther  than  the  master,  and 
held  that  the  railway  corapaay  had  no  posrer  to  make  such  a 
contract  as  it  did,  because  the  contcaot  was  a  yirtual  surrender 
of  all  the  property  and  franchises  of  the  company  to  another 
corporation,  which  could  only  be  done  under  express  statutory 
authority,  and  such  authority,  the  oouct  held,  ^d  not  exist  as 
to  the  Central  Passengsr  Railway  Company*  To  this  the  de- 
fendant company  replies  that  the  neoeesary  statutory  author- 
ity to  make  the  contract  in  question  does  oxist,  and  is  conferred 
by  the  act  of  February  17, 1870  (P.  L.  81).  The  Warned  eouri 
below  admits  that,,  under  our  decisions  itt  the  ease  of  He$iai^ 
ville  etc.  R,  R.  Co.  v.  City  of  PKiladdfhia,  86  Pa.  St  210,  and 
MiUvdU  Borough  ▼.  Evtrgreen  Pom.  Ky  C^  HI  Pa.  St.  1,  the 
act  of  1870  will  apply  to  the  Central  PaBsenger  Railway  Com- 
pany, but  holds  that»  under  the  rules  of  interpretation  laid 
down  in  Gygtr  v.  Philadelphia  sU.  Ry  Co^  136  Fa.  St  96,  the 
act  of  1870  was  not  intended  to,  and  does  noty  apply  to  pas- 
senger-rail way^  companies.  We  do  not  agree  that  there  is  any 
inconsistency  in  these  several  decisiona.  They»  all  of  them, 
and  especially  the  last  one  cited,  hold  that  the  terms  ^'rail- 
way "  and  '^  railroad  "  are  synonymous,  and  have  no  distinct 
and  independent  meaning  in  themselves,  and  that  when  either 
of  the  words  is  used  in  a  statutory  or  constitutional  provision, 
and  the  context  ia  withoat  indication  that  a  particular  kind 
of  road  is  intended,  the  provision  will  be  held  applicable  to 
every  species  of  road  embraced  in  the  general  sense  of  the 
word  used.  In  the  Oyger  case  we  held  that  there  was  very 
clear  indication  in  the  context  of  section  4,  article  17,  of  the 
constitution  that  passenger-railways  were  not  intended  to  be 
included  in  the  provisions  of  that  section,  and  f<»r  that  reason 
only  we  held  that  street-railway  companies  were  not  included 
within  the  prohibition  of  the  section.  The  considerations 
which  led  us  to  that  conclusion  are  fully  presented  in  the 
opinion,  and  they  are  in  entire  harmony  with  everything  that 
was  said  and  decided  in  the  other  two  cases  cited. 
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In  the  present  case  those  considerations  are  not  applicable 
and  we  are  entirely  clear,  upon  the  reasoning  in  all  three  of 
the  cases,  that  the  act  of  1870  does  include  passenger-railroad 
companies  as  well  as  steam -railroad  companies.  The  lan- 
guage is  very  general,  and  embraces  all  railroads,  without  dis- 
tinction. The  court  below  was  of  opinion  that  because  it 
included  railroads  in  other  states,  it  could  not  have  been  in- 
tended to  include  passenger-railroads  in  this  state.  We  do 
not  see  the  force  of  that  inference.  The  power  to  contract  for 
railroads  in  other  states  is  especially  given,  because  it  would 
be  necessary  to  give  it  by  express  mention,  they  being  extra- 
territorial. But,  surely,  if  without  that  enlargement  of  the 
subject-matter  the  language  of  the  act  would  embrace  passen- 
ger-railroads, the  extension  of  the  power  to  embrace  railroads 
out  of  the  state  cannot  operate  to  cut  off  or  exclude  passenger- 
railroads  within  the  state  by  mere  implication.  The  words 
which  extend  the  contracting  power  to  roads  out  of  the  state 
are  words  of  enlargement  of  power,  not  of  restriction  upon 
powers  already  granted  by  the  act,  and  we  cannot  give  them 
such  meaning  by  mere  intendment. 

Another  objection  is  made  to  the  application  of  the  act  of 
1870,  because  no  continuous  connection  is  made  between  the 
road  of  the  passenger  company  and  any  road  of  the  traction 
company,  and  under  the  proviso  of  the  act  such  connection 
is  necessary  before  the  act  can  operate.  This  raises  a  ques- 
tion, not  of  construction  of  tlie  act,  but  whether  companies 
seeking  to  make  use  of  it  have  brought  themselves  within  its 
terms. 

As  the  traction  company  has  no  road  of  its  own,  there  is 
much  plausibility  in  this  contention,  but  yet  the  question 
still  remains,  whether  the  plaintiffs  are  in  a  position  to  sus- 
tain their  bill  on  this  ground.  If  they  have  no  interest  aris- 
ing from  a  remediable  injury,  it  is  difficult  to  understand  how 
they  can  invoke  the  aid  of  the  law  to  correct  an  exces"ive 
exercise  of  power  by  making  the  lease  or  contract  in  ques- 
tion. If  they  have  done  that,  they  are  responsible  to  the 
commonwealth,  but  not  to  a  private  citizen  who  has  sustained 
no  special  injury  for  which  he  is  entitled  to  redress.  It  has 
been  many  times  held,  and  by  many  different  courts,  that 
the  use  of  a  public  street  for  purposes  of  street-railroads  is 
not  the  imposition  of  an  additional  servitude,  and  does  not 
entitle  the  abutting  hind-r  A^ners  along  the  street  to  oompen* 
sation  for  such  use.     In  the  case  of  Lockhart  v.  Craig  Street 
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IPy  Co.^  139  Pa.  St.  419,  we  affirmed  the  lower  court  in  the 
following  ruling:  ''It  cannot  be  doubted  at  this  day  that  the 
legislature  of  Pennsylvania  has  the  power  to  authorize  the  in- 
corporation of  companies  with  power  to  build  and  operate 
railways  with  horses  over  the  streets  of  cities,  with  the  autlior- 
ity  and  consent  of  the  authorities  of  said  cities,  as  provided 
by  section  9,  article  17,  of  the  constitution.  And  it  is  too  late 
to  say  that  such  use  and  occupation  of  the  streets  impose 
Buch  an  additional  burden  or  servitude  thereon  as  renders  it 
necessary  to  provide  for  compensation  therefor  to  the  owners 

of  abutting  property So  far  as  the  street  use  proper  is 

concerned,  there  is  no  substantial  difference  between  the 
tracks  of  such  a  street-railway  and  one  operated  by  electri- 
city  And  it  may  be  now  taken  as  settled  that  the 

owner's  rights  as  to  abutting  property  are  subject  to  the  para- 
mount right  of  the  public,  and  the  rights  of  the  public  are*  not 
limited  to  a  mere  right  of  way,  but  extend  to  all  beneficial 
legitimate  street  uses,  such  as  the  public  may  from  time  to 

lime  require Recognizing  the  right  of  the  legislature 

and  city  authorities  to  authorize  the  building  of  railways  upon 
the  streets  of  a  city  without  compensation  to  property  owners, 
because  it  is  a  means  of  public  transportation  and  accommo- 
dation, the  necessary  and  proper  apparatus  for  moving  them 
must  be  allowed  to  follow  as  an  incident,  unless  there  is 
something  illegal  in  its  construction  or  use." 

In  Halsey  v.  Rapid  Transit  Street  R'y  Co.,  47  N.  J.  Eq.  880, 
it  was  held  that  land  taken  for  a  street  is  taken  for  all  time, 
and  compensation  is  made  once  for  all,  and  by  the  taking  the 
public  acquire  the  right  to  use  it  for  travel,  not  only  by  such 
means  as  were  in  use  when  the  land  was  acquired,  but  by  such 
other  means  as  new  wants  and  the  improvements  of  the  age 
may  render  necessary;  and  that  the  question  whether  a  new 
method  of  using  the  street  for  public  travel  results  in  the  im- 
position of  an  additional  burden  on  the  land  or  not  must  be 
determined  by  the  use  which  the  new  method  makes  of  the 
street,  and  not  by  the  motive  power  which  it  employs  in  such 
use.  It  was  also  held  that  the  erection  of  poles  in  the  center 
of  the  street  and  on  the  sidewalk  in  front  of  the  plaintiff's 
property,  with  connecting  wires,  for  the  purpose  of  applying 
electricity  as  a  motive  power  to  propel  street-cars,  was  not  im- 
posing an  additional  servitude  upon  the  street,  and  that  the 
owner  had  no  cause  of  action. 

In   WiiliarM  t.  Ciiy  Electric  Street  Ry  Oo^  41  Fed.  Rep. 
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556,  the  court  said:  ''The  operation  of  a  street-railroad  by 
lueclianical  power,  when  authorized  by  law,  on  a  public  street, 
is  not  an  additional  servitude  or  burden  on  laxKl  already  ded* 
icated  or  condemned  to  the  use  of  a  public  street,  and  is» 
therefore,  not  a  taking  of  private  property,  but  ia  a  modern 
and  improved  use  of  the  street  as  a  public  highway^  and  affords 
to  the  abutting  property  holder,  though  be  may  own  the  fee  of 
the  street,  no  legal  ground  of  complaint." 

In  the  case  of  Brigga  v.  LewUton  etc.  R.  R.  C<Ky  79  Me.  363, 
1  Am.  St.  Rep.  316,  the  court  said:  '*  We  do  not  think  the  con- 
struction and  operation  of  a  street-railroad  in  a  street  is  a  new 
and  different  use  of  the  land  from  its  use  as  a  highway.  The 
modes  of  using  a  highway,  strictly  as  a  highway,  are  almost 
innumerable,  and  they  vary  and  widen  with  the  progress  of 

the  community The  laying  down  rails  in  the  street, 

and  the  running  street-oars  over  them  for  the  accommodation 
of  persons  desiring  to  travel  on  the  street,  is  only  a  later  mode 
•of  using  the  land  as  a  way,  using  it  for  the  very  purpose  for 
which  it  was  originally  taken.     It  may  be  a  change  in  the 

mode,  but  it  is  not  a  change  in  the  use We  do  not 

think  the  motor  is  the  criterion This  defendant  com- 
pany is  using  the  land  as  a  street.  Its  railroad  is  a  street- 
railroad.  Its  cars  are  used  by  those  who  wish  to  pass  from 
place  to  place  on  the  street  A  change  in  the  motor  ia  not  a 
change  in  the  use.'' 

All  of  this  is  strictly  applicable  to  the  facts  of  the  present 
casa  High  Street  was  a  public  street  of  the  city  before  the 
defendant's  tracks  were  laid,  and  it  is  so  stilL  Whether  the 
motive  power  of  the  cars  be  horses,  electricity,  or  a  submerged 
cable  makes  no  difference  in  the  use,  and  no  one  of  these 
modes  of  use  confers  any  right  of  action  upon  the  abutting 
owner. 

In  Taggari  v.  NewpoH  Street  IPy  Co.,  16  R.  L  668,  it  was 
also  held  that  a  street-railway  operated  by  electricity  imposed 
no  new  servitude  upon  the  property  owner,  although  poles  and 
wires  were  erected  in  the  street  in  connection  with  the  railway. 
Laying  a  street-car  track  so  close  to  the  sidewalk  that  vehi- 
cles cannot  stand  gives  no  ground  for  action:  KeUingw  v. 
Forty-second  Street  etc.  JR.  H  Co.,  50  N.  Y.  206. 

It  is  claimed  for  the  plaintiffs  that  their  right  of  free  access 
to  their  property  along  High  Street  is  interfered  with^  because 
vehicles  cannot  stand  between  the  railway  tracks  and  the  curb- 
ing without  interfering  with  the  6ar8.     But  the  right  of  the 
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property  owner  in  this  respect  is  not  at  all  changed.  He  has 
the  same  right  after  the  tracks  are  laid  and  the  cars  runnhjg 
that  he  had  before.  It  is  a  right  which  must  be  exercised  in 
reason,  whether  there  are  car  tracks  on  the  street  or  not.  In 
no  circumstances  does  it  confer  the  privilege  of  obstruction  by 
unreasonable  exercise.  But  the  reasonable  exercise  of  the 
right  gives  no  right  to  the  street-car  companies  to  arrest  it.  If, 
at  any  time,  the  owner  has  occasion  for  the  presence  of  vehicles 
in  front  of  his  property  on  the  street,  to  take  away  or  deliver 
persons  or  goods,  he  may  exercise  that  right  for  such  reason- 
able time  as  is  necessary  for  his  purposes,  and  if,  in  such  exer- 
cise of  the  right,  the  passage  of  street-cars  is  impeded,  the 
streei-cars  must  wait  Such  stoppage  of  cars  is  a  matter  of 
hourly  occurrence  in  all  large  towns  and  cities,  where  street- 
car tracks  are  laid  upon  narrow  streets,  and  it  was  proved  on 
the  hearing  before  the  master  that  not  only  in  Pittsburgh  and 
Allegheny,  but  in  Philadelphia,  there  are  numerous  instances 
of  this  kind.  It  was  also  proved  that  in  actual  fact  there  had 
been  no  trouble  of  this  kind  on  High  Street  since  the  cars  were 
running;  but  the  important  question  is  as  to  the  existence  of 
the  right  of  the  owner,  and  not  as  to  its  abuse  by  either  t!ie 
street-car  company  or  the  owner.  For  such  abuse  by  the  com- 
pany on  the  one  hand,  or  the  owner  on  the  other,  each  is  re- 
sponsible, and  each  has  adequate  remedy.  These  principles 
are  sustained  by  abundant  authority,  and  they  are  the  teach* 
ings  of  common  sense.  The  same  is  true  respecting  the  right 
of  access  to  the  pipes  and  mains  lying  under  the  surface  of  the 
street.  Some  of  them  were  lowered  slightly  by  the  defendant 
company  to  make  room  for  the  conduit  for  their  cables,  and 
the  connections  were  restored  by  the  company.  The  right  of 
future  access  to  those  pipes  and  mains  by  the  owner  remains 
precisely  the  same  as  it  was  before.  A  slight  difference  in  the 
depth  to  which  the  owner  must  go  upon  the  very  rare  occa- 
sions when  he  may  desire  to  make  repairs  or  new  connections 
is  so  very  trivial  that  it  must  be  regarded  as  damnum  abiqus 
injuria.  If  for  any  reason,  such  as  change  of  grade  by  the 
municipal  authorities,  or  to  get  below  the  frost,  the  pipes  and 
mains  require  to  be  lowered,  it  certainly  has  never  been  sup- 
posed that  the  owners  would  have  a  right  to  recover  damages 
against  the  municipality  or  other  authority  on  account  oi  such 
lowering  of  the  pipes  and  mains. 

We  do  not  at  all  agree  with  the  learned-court  below  that  tlie 
occupation  of  the  street  by  the  tracks  and  uiolors  of  the  lie- 
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fendant  has  diminiflhed  the  value  of  the  plaintiffB'  properties 
from  one  third  to  one  half.  The  testimony  to  that  effect  was 
chiefly  the  interested  testimony  of  the  plaintiffs  themselves, 
and  was  matter  of  opinion  only,  fortified  by  no  actual  facts. 
It  was  admitted  by  two  of  them  that  there  was  no  change  in 
the  rental  value  of  their  properties,  and  that  is  as  fair  an  ac- 
tual test  of  market  value  as  can  ordinarily  be  shown.  Other 
testimony  was  to  the  effect  that  there  was  no  decrease  of  value 
in  the  properties,  and  this  opinion  was  supported  by  instances 
of  property  sales  in  other  localities,  where  similar  conditions 
existed.  This  subject,  however,  is  not  controlling,  and  is  only 
alluded  to  because  it  was  made  the  subject  of  a  distinct  find- 
ing by  the  learned  court  below,  which  we  think  was  not  justi- 
fied by  the  testimony. 

Upon  the  whole  case,  and  a  review  of  all  the  testimony,  wa 
are  of  opinion  that  the  traction  company  had  ample  authority^ 
under  the  act  of  1887,  to  make  the  contract  with  the  passenger- 
railway  company,  and  that  whether  the  latter  company  ex- 
ceeded its  lawful  authority  by  becoming  a  party  to  the  con- 
tract is  a  question  of  the  excessive  exercise  of  power  by  a 
corporation,  for  which  it  is  amenable  to  the  commonwealth, 
but  not  to  a  private  suitor,  unless  he  has  sustained  a  private 
injury,  for  which  he  has  legal  redress.  We  hold  that  these 
plaintiffs  have  not  sustained  such  injury,  and  therefore  have 
no  standing  to  maintain  their  bill  We  think,  however,  that, 
in  view  of  all  the  circumstances,  the  costs  should  not  be  im- 
posed upon  the  plaintiffs,  but  should  be  borne  by  the  defend- 
ant. 

The  decree  of  the  court  below  is  reversed,  and  the  bill  of 
the  plaintiffs  and  all  proceedings  thereunder  are  dismissed 
and  set  aside,  but  all  the  costs  of  the  case  shall  be  paid  by 
the  defendant  

Eqihtt  Plkadivo — MuLTiTABionsMBSS.  ^  Unoonneoted  parties  may  unite 
in  a  suit,  if  there  ia  one  oonnected  interest  among  them  all,  centering  in  the 
IK»nt  in  iasne  in  the  case:  Felknos  v.  FeUtnoi,  4  Oow.  682;  15  Am.  Deo.  41S; 
and  note  as  to  rules  for  determining  what  bills  are  mnltifariona.  A  biU  is 
not  mnltifarions  which  unites  two  good  causes  arising  out  of  the  same  trana- 
action,  all  the  defendants  being  interested  in  the  same  olaim  of  right,  and 
relief  of  the  same  general  eharacter  being  asked  in  relation  to  each:  Variek 
▼.  Smiiht  6  Paige,  187;  28  Aul  Dec  417;  nor  is  one  in  whioh  all  the  oooi- 
plainants  are  creditors  of  th6  same  party,  and  seeking  to  subject  the  same 
fund  to  their  daimsi  OomUoA  r.  Ba^ord,  1  Smedea  &  M.  428;  40  Am.  Deo. 
108. 
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Statutxs,  Intupbitatiov  or.  —  Msamivos  or  the  Word  ''Mat'*:  See 
note  to  Malcolm  v.  Boger$,  15  Am.  Deo.  467,  468.  The  word  "may "or  the 
words  "shall  be  lawfal/'  used  in  a  statute,  are  mandatory,  wberever  the  act 
to  be  done  under  a  statute  is  to  be  done  by  a  publio  officer,  aud  either  con- 
cerns the  public  iuterest  or  affects  the  rights  of  third  persons:  Ex  paiie 
Simonion,  9  Port  390;  33  Am.  Deo.  320.  "May"  will  be  construed  as 
synonymous  with  "shall,"  where  the  publio  or  third  persons  hareaelaim 
de  jure  that  the  power  shall  be  exercised;  but  where  this  is  not  the  case, 
"  may  *'  will  not  be  construed  as  "shall ":  Bansemer  ▼.  Mace,  18  Ind.  27;  81 
Am.  Dec.  344.  So  the  word  "may"  is  equivalent  to  "shall,"  in  a  statute 
providing  that  affidavits  for  use  in  any  court  within  the  state  "  may  be 
taken  "  by  justices  of  the  peace:  People  ▼.  Brook»,  1  Denio,  457;  43  Am.  De& 
704.  The  signification  ascribed  by  the  court  in  the  principal  case  to  the 
word  "  may  "  can  scarcely,  we  venture  to  think,  bo  correct.  In  the  phrase 
"  now  is  or  hereafter  may  be  constructed,"  there  is  a  clear  and  direct  oppo- 
sition between  existing  conditions  and  future  possibilities.  The  essential 
words  are  obriously  "  now  "  and  "  hereafter,"  and  a  construction  which  pro- 
ceeds upon  the  assumption  that  "may "implies  power,  right,  or  privilege 
leaves  the  antithesis  imperfect,  and  operates  so  that  the  clauses  are  no  longer 
properly  oomplementary  to  each  other.  To  admit  the  proposed  interpreta- 
tion, it  would  be  neoessary  to  assume  that  one  of  the  commonest  of  statutory 
and  legal  phrases  has  been  used  in  an  unfamiliar  manner,  for  which  the 
learned  judge  has  addnoed  no  precedent  or  authority  of  any  kind;  for,  cer- 
tainly, the  mere  fact  that  "  may  "  often  has  the  meaning  ascribed  to  it,  raises 
no  Tery  strong  presumption  that  it  must  have  that  moaning,  when  combined 
with  other  words  in  wliat  may  almost  be  termed  a  stereotyped  phrase  of 
well-understood  import  The  essential  point  in  such  cases  is,  not  what  the 
words  mean,  or  may  mean,  when  taken  separately,  but  what  they  usually 
mean  in  the  given  combination.  Nor,  it  seems  to  ns,  was  it  at  all  neces- 
sary to  resort  to  this  rather  recondite  oonstruction  in  order  to  arrive 
at  the  conclusion  of  the  oourt  The  opinion  might  have  been  made  to  rest 
entirely  upon  the  propriety  of  giving  effect  to  the  legislative  intent  as  mani- 
fested by  the  remaining  provisions  and  general  tenor  of  the  statute.  In  con- 
struing a  statute,  the  intention  of  the  makers  must  be  regarded,  and  what 
is  within  that  intention  is  within  the  statute,  though  not  within  the  letter, 
while  what  is  within  the  letter  of  the  statute,  but  not  within  the  intention  of 
the  makers,  is  not  within  the  statute:  Mayor  etc.  v.  Root,  8  Md.  95;  63  Am. 
Dec.  692;  BelleviUe  etc  R,  R.  Co,  v.  Gregory,  15  III.  20;  58  Am.  Dec.  589, 
and  note  collecting  other  cases  in  the  series;  Riggs  v.  Palmer,  115  N.  T.  506; 
12  Am.  St.  Rep.  819.  The  reasoning  of  the  learned  judge  in  the  subsequent 
portion  of  his  opinion  shows  conclusively  that  the  case  was  eminently  one  in* 
which  it  was  proper  to  apply  this  canon  of  statutory  construction.  The  in- 
tent of  the  legislature  being  perfectly  manifest,  there  would  appear  to  be  no 
objection  to  giving  a  meaning  to  the  phrase  in  question  which,  although 
disregarding  the  letter,  would  follow  the  spirit  of  the  enactment 

Stbkbt-railways  kot  an  Additional  Sbrvitudb:  See  numerous  oases 
cited  in  the  note  to  VanderUp  v.  Orand  Rapids,  16  Am.  St  Rep.  613;  Vtm 
Home  ▼.  Newark  etc  R'y  Co.,  48  N.  J.  Eq.  332. 

UiOHWATB  —  RiGHTii  OF  Abu'itimo  Ownbb& — Laying  out  pubUc  streets 
creates  two  co-existent  rights,  —  one  belonging  to  the  public,  to  use  and  im- 
prove them  for  ordmary  purposes,  the  other  belonging  to  the  abutting  owner, 
to  have  access  to  and  from  his  property  over  them,  and  to  make  snch  nss  ol 
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them  M  b  cn^tomary  and  raaionable.  Both  are  valuable,  and  each  is  la* 
Tiolable:  Theobald  ▼.  LouisvitU  etc  TCy  Co,,  6y5  Miaa.  279;  U  Am.  St.  Rep. 
664.  An  abutting  owner  on  streets  jiossease^  as  an  incident  to  snch.  owuer^ 
ship,  easements  of  light,  air,  and  access  in  and  from  the  adjacent  streets,  for 
the  benefit  of  his  abutting  lands,  and  tha  appurtenant  easements  and  out* 
lying  rights  constitute  private  property,  of  which  be  cannot  be  deprived 
without  compensation:  Abendroth  v.  JianhaUom  etc  XTjf  Co.,  J22lf.  Y.  1;  19 
Am.  St  Rep.  461. 

Railroad  Companies. —FoBrairuKS  or  Corporate  Fravchmbs  ^an  be 
decreed  only  at  the  instance  of  the  state:  Selma  etc  JR.  jB,  Co,  v.  TipUm,  5 
Ala.  787;  39  Am.  Dec  344;  ComieciiaU  etc  £.  H  Cc  y.  Bailey,  24  Vt.  405; 
58  Am.  Dec  181;  Tiiggortr,  Western  Maryland  R.  R.  Co^  24  Md.  663;  89  Ask 
Dec  760;  Cleveland  etc  R,  R.  Co,  ▼.  Speer,  66  Pa.  St.  325;  94  Am.  Dec.  84. 
Acta  sufficient  to  cause  a  forfeiture  of  a  franchise  conferred  on  a  oorporation 
do  not  per  u  produxse  a  forfeiture;  but  the  oorporation  oontinaaa  to  exist 
until  the  sovereignty  which  created  it  shali.  by  proper  prooeedings  ia  a 
proper  court,  procure  an  adjudication  of  f<Mrfeitiirfl^  and  enforea  ik  Fto^  t. 
Loe  Angeles  etc  R"y  Co.,  91  Cal.  338. 
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TEUffcn — CoNiiDSNTiAL  RsLATioss -^  Attoiuibt  ak]>  Qukht.  —  When* 
under  the  express  terms  of  a  letter  of  attorney,  the  attorney  named 
thereiA  undertakes  the  duty  to  protect  his  client,  his  estate,  and  his 
best  interestfl^  a  relation  of  trust  and  confidence  is  created  between  tbem, 
and  whatever  is  thereafter  done  by  the  attorney  in  hostility  to  the  duty 
and  confidence  reposed  in  him  is  a  breach  of  the  tmstk  which  renders  the 
transaction  voidable. 

Trusts  ARiamo  our  of  Confidential  Rblatiosib  are  not  confined  to  any 
specific  association  of  the  parties  to  theok  They  extend  to  and  embrace 
partners  and  copartnery  principal  and  agent,  master  and  servant, 
physician  and  patient,  as  well  as  trustee  and  eeetui  qu€  ImsC,  guardian 
and  ward,  parent  and  child,  and  husband  and  wife. 

TauaiR  —  Claim  of  Trhstu  ~  Burden  of  Proof.  —  When  a  claim  ii 
sought  to  be  establbhed  by  one  holding  a  fiduciary  relation  to  auotber, 
—  as  attorney  and  client,  —  against  the  person  or  estate  which  he  is 
required  to  protect,  the  burden  of  establishing  the  claim,  both  as  to  its 
fairness  and  consideration,  is  upon  him  in  whom  the  confidence  is 
reposed.  He  must  show  fully  and  clearly  that  the  transaction  was  the 
free  and  intelligent  act  of  his  principal,  fully  explained  to  him,  and  this, 
irrespective  of  any  admixture  of  deceit,  imposition,  overreaching,  or 
other  positive  fraud. 

TkUST      from    CoNriDENTTAL     RELATION  —  UnCLK      AND     NePUKW — VoiD 

TRANSAcrriON.  —  When  a  man,  eighty- three  years  old,  goes  to  resiile  with 
hi«  nephew,  conferring  upon  the  latter,  by  letter  of  attorney,  full  power 
to  inafiage  his  estate,  worth  abont  nine  thousand  dollars,  and  a  fiiw 
months  tlu'reafter  gives  the  nephew  his  note  for  seven  thousand  dol1ar% 
ill  conHulerution  for  past  uervices,  and  care  dnring  the  remamder  of  his 
life,  such  note  is  void,  in  the  absence  of  afl&rmative  proof  by  the  beuefi- 
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dary  of  past  senrioM  Mocfered,  or  a  oontraet  for  fniiire  maintenance^ 
•ad  thai  tbe  maker  waa  fmUy  iaformad  of  tke  conteati  of  ike  note,  tke 
eSeot  to  reaalt  from  kia  aigniag  U,  what  proportion  of  kia  eatate  woold 
be  required  to  pay  it^  and  tka  amount  remaining  to  paj  lagaeiaa  pro- 
Tided  for  in  kia  wilL 

WiUiam  U.  Haye$^  for  the  appeUant 

Alfred  P.  Reidj  for  the  appellees. 

GaEfiH,  J.  The  instrameati  the  Talidity  of  which  is  called 
in  question  io  this  eoatentioo,  is  a  promissory  note.  It  is  a 
note  for  seven  thousand  dollars,  which  waa  given  by  the  testa- 
tor,  Caleb  Darlington,  to  hie  nephew,  Joseph  H.  Darlington, 
on  the  6th  of  November,  1889,  payable  aix  months  after  date. 
There  was  no  money  <coasideration  for  the  note.  Three 
daughters  of  Joseph  BL  Darlington  teetiOed  that  at  the  time 
the  note  was  signed  they  were  present  and  heard  Caleb  Dar- 
lington say  that  it  was  given  for  past  aervices,  and  for  taking 
care  of  him  during  the  rest  of  his  life.  At  the  time  of  his 
death,  in  December,  1890,  Caleb  Darlington  was  about  eighty* 
five  years  of  age;  consequently  be  was  about  eighty-four  years 
old  when  the  note  was  signed.  The  daoghters  of  the  payee 
testified  that  the  note  was  already  filled  up  when  it  was  pro- 
duced by  their  father,  and  that  Caleb  Darlington  then  signed 
it  and  handed  it  to  their  father,  the  payee.  The  auditor  finds 
that  it  was  in  July,  1889,  when  Caleb  Darlington  went  to  live 
with  his  nephew,  and  he  remained  there  until  his  death  in 
December,  1890,  during  which  time  he  was  cared  for  by 
Joseph  IL  Darlington  and  his  family.  The  auditor  further 
finds  that  on  the  Idth  of  July,  1889,  the  testator  executed  a 
letter  of  attorney  to  Joseph  H.  Darlington,  giving  him  power 
to  transact  all  his  business,  to  collect  all  moneys  due  or  to 
become  due  to  him,  and  to  disburse  the  aame  in  payment 
of  debts  and  obligationa,  and  concluding  with  the  following 
clause:  "  I  autborixe  and  empower  him  to  do  whatever  shall 
to  him  seem  proper  for  the  protection  of  myself  and  my  estate, 
and  I  hereby  ratify  and  confirm  whatsoever  my  said  attorney 
may  do,  in  his  discretion,  in  relieving  me  of  all  care  and  respon- 
sibility, and  in  discharging  whatever  duties  he  may  see  prop  r 
to  perform,  which,  in  his  judgment,  may  be  for  my  best  inter- 
ests.'' Under  this  letter  of  attorney,  Joseph  H.  Darlington 
proceeded  to  collect  moneys  due  to  his  principal  on  diflTercnt 
securities  owi>ed  by  the  latter,  and  continued  doing  so  until, 
aa  the  auditor  finds,  he  had  received  $2,137.74,  which  he  still 
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held  at  the  death  of  Caleb  Darlington.  It  does  not  appear 
■that  he  reinvested  any  of  the  money  or  paid  any  of  it  over  to 
his  principal.  When  the  seven-thousand-dollar  note  was  ob« 
tained  from  Caleb  Darlington,  November  6,  1889,  the  latter 
had  been  living  less  than  four  months  with  his  nephew,  and 
in  that  same  time,  according  to  the  testimony  of  David  Mc- 
Farland,  Joseph  H.  Darlington  had  collected  about  nine  hun- 
dred dollars  of  his  uncle's  money. 

The  daughters  of  the  nephew  did  not  testify  to  any  negotia* 
tions  between  the  uncle  and  nephew  at  the  time  the  note  was 
given,  but  only  to  a  single  declaration,  which  they  said  the 
uncle  made,  that  the  note  was  given  for  services  rendered,  and 
for  taking  care  of  him  the  rest  of  his  life.  There  was  no  proof 
of  any  actual  services  rendered  by  Joseph  H.  Darlington  to 
Caleb  Darlington  at  any  time  before  July,  1889,  and  the  audi- 
tor finds  that  **  it  does  not  appear  what  the  services  rendered 
<K)n8]8ted  of,  nor  the  extent  of  them."  In  fact,  there  is  noth- 
ing on  this  record  to  prove  that  Joseph  H.  Darlington  had 
ever  rendered  any  services  of  any  kind  to  his  uncle,  at  any  time 
Jn  his  life,  prior  to  the  time,  in  July,  1889,  when  the  latter 
x^ame  to  live  with  his  nephew. 

By  the  express  terms  of  the  letter  of  attorney,  Joseph  II. 
Darlington  undertook  the  duty  of  protection  of  his  uncle  and 
his  estate,  and  the  uncle  agreed  to  ratify  and  confirm  what- 
ever his  attorney  might  do  for  the  best  interests  of  his  uncle. 
The  auditor  found  that  Joseph  H.  Darlington  accepted  the 
trust  appointing  him  the  attorney  of  his  uncle  and  his  agent 
for  protecting  his  estate,  and  that  a  confidential  relation  there- 
upon arose  between  them.  It  is  difficult  to  understand  how 
the  fact  of  such  relation  can  be  called  in  question.  The  spe- 
cific power  conferred  by  the  letter  of  attorney  was  to  transact 
all  business  which  the  principal  might  or  could  do,  and  to  col- 
lect all  moneys  due  or  to  become  due  to  him,  and  to  pay  all 
his  debts  and  obligations,  as  well  as  the  debts  and  obliga- 
tions which  the  attorney  might  contract  in  performing  his 
-duties. 

In  addition  to  this,  the  attorney  was  also  authorized  to  do 
whatever  he  pleased  for  the  protection  of  his  principal's  estate, 
and  to  further  his  best  interests.  It  was  for  the  protection  of 
his  principal's  estate,  and  the  furtherance  of  his  best  interests, 
th.'^t  the  attorney  undertook  the  duty  which  fell  upon  him  as 
such.  It  was  not  the  property  and  interests  of  the  attorney, 
•but  of  his  principal,  that  were  to  be  protected  and  cared  for. 
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This  duty  of  care  and  protection  is  essentially  a  trust  and  con> 
fidence.     In  the  law  of  principal  and  agent,  notliing  is  better 
settled  than  that  the  agent  is  disqualified  from  dealing  with 
the  property  of  the  principal  for  his  own  advantage.     He  can- 
not buy  his  principal's  property,  even  from  the  principal  him- 
«elf,  except  upon  the  fullest  disclosure  of  every  matter  which 
may  affect  its  value.     He  is  treated  by  the  law  precisely  as 
trustees  are  treated  who  seek  to  make  profit  for  themselves  out 
of  their  trust  relation.    Their  transactions  are  always  voidable, 
Mi  the  mere  option  of  the  cestui  que  trwt:  1  Perry  on  Trusts, 
«ec.  206;  Persch  v.  Quiggle,67  Pa.  8t  247;  1  Story's  Eq.  Jur.,  sec. 
315;  Story  on  Agency,  sees.  210,  211;  Condit  v.  Blaclwell,  22 
If.  J.  Eq.  486;  Huguenin  v.  Bazeley,  2  Lead.  Cas.  Eq.  556,  580. 
We  have  no  hesitancy  in  agreeing  with  the  auditor  and 
court  below  in  holding  that  a  confidential  relation  arose  be- 
tween the  uncle  and  nephew  after  the  letter  of  attorney  was 
executed,  and  the  duty  it  imposed  was  undertaken  by  the 
attorney.     He  became  then  and  thereby  charged  with   the 
special  trust  and  confidence  of  protecting  the  property  of  his 
principal,  and  of  managing  it,  so  as  to  promote  the  best  in. 
terests  of  his  principal.     Whatever  was  done  by  him  in  hos- 
•tility  to  that  duty  was  a  breach  of  the  trust  and  confidence 
deposed  in  him.    The  confidential  relation  is  not  at  all  con- 
fined to  any  specific  association  of  the  parties  to  it     While 
its  more  frequent  illustrations  are  between  persons  who  are 
related  as  trustee  and  cestui  que  trusty  guardian  and  ward, 
attorney  and  client,  parent  and  child,  husband  and  wife,  it 
•embraces  partners  and  copartners,  principal  and  agent,  inas- 
ier  and  servant,  physician  and  patient,  and,  generally,  all 
persons  who  are  associated  by  any  relation  of  trust  and  confi- 
dence.    When  the  relation  exists,  the  consequent  duties  and 
obligations  are  perfectly  well  established  by  long-settled  law. 
In  the  case  of  Yardley  v.  Cuthbertsorij  108  Pa.  St.  895,  66  Am. 
Eep.  218,  the  relation  was  that  of  a  scrivener  to  his  employer 
in  the  writing  of  a  will.    The  entire  subject  was  much  dis- 
cussed, and  the  duties  following  the  relation  fully  considered 
and  practically  enforced.    We  there  held  that  where  a  scriv- 
ener was  employed  to  write  a  codicil  to  a  will,  he  became  sub- 
ject to  a  confidential  relation  with  his  employer,  the  testator, 
and  could  take  no  considerable  interest  as  a  legatee  in  the  will, 
without  being  subject  to  the  duty  of  making  full  disclosure  to 
the  testator  of  the  approximate  amount  of  the  estate,  of  the 
proportionate  amount  of  the  estate  which  would  pass  to  the 
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scrivener  under  the  legacy  in  his  favor,  and  of  proving  by 
affirmative  testimony  that  the  testamentary  provision  in  favor 
of  the  scrivener  was  the  free,  voluntary,  and  intelligent  act  of 
the  testator,  and  unaffected  by  any  undue  influence  of  the 
scrivener.  Quoting  from  the  case  of  Butlin  y.  Barry,  1  Curt. 
Ecc.  614,  we  said:  "Where  a  paper  has  been  drawn  up  by  a 
person  for  his  own  benefit,  or  where  he  takes  a  considerable- 
benefit  under  it,  the  presumption  lies  strongly  against  it,  and 
it  requires  to  be  proved  by  satisfactory  evidence  dehors  the 
instrument  that  it  was  the  free  and  voluntary  act  of  a  capa-^ 
ble  testator^  and  executed  with  a  full  knowledge  of  its  con- 
tents and  effect."  In  the  principal  case,  after  citing  many 
authorities,  we  said:  "It  is  almost  unnecessary  to  add  that 
this  is  a  rule  of  general  application  to  all  kinds  of  instru- 
ments, the  procurers  of  which  are  large  1>eneficiaries  by  virtue 
of  their  operation.  It  is  a  rule  of  equity,  and  of  very  ancient 
origin.  In  its  ordinary  statement,  the  fact  of  mental  weakness 
in  the  grantor  does  not  appear,  and  is  not  at  all  necessary  to  the 
application  of  the  rule  in  a  given  case.  Many,  if  not  most,  of 
the  judicial  illustrations  of  its  application  are  devoid  of  this 
element" 

In  Greenfields^  Estate,  14  Pa.  St.  489,  this  court  set  aside  a. 
provision  in  a  deed  of  trust  which  gave  a  large  compensation 
to  the  trustees,  one  of  whom  was  the  lawyer  who  wrote  the 
deed,  although  the  grantor  was  of  perfectly  sound  mind,  and 
the  deed  was  read  over  to  her,  and  was  left  with  her  to  read 
by  herself,  before  execution,  because  of  the  confidential  rela* 
tions  of  attorney  and  client,  or  scrivener,  upon  the  ground  that 
the  compensation  was  excessive,  and  that  affirmative  proof 
was  not  given  that  full  explanation  was  made  to  the  grantor 
of  the  character  and  effect  of  the  provision  in  question.  All 
the  other  provisions  of  the  deed  were  sustained.  It  was  not 
the  case  of  a  gift,  but  of  a  provision  fixing  the  compensation 
of  trustees,  who  were  thereafter  to  perform  services  as  trustees 
of  the  trust  estate  conveyed  by  the  deed.  Were  it  necessary, 
it  would  be  profitable  and  instructive  to  make  extended  qtYo> 
tations  from  the  very  elaborate  and  exhaustive  opinion  of  the 
court  delivered  by  Mr.  Justice  Bell.  A  few  of  them  will  suf- 
fice, and  will  dispose  of  the  whole  contention  in  the  present 
case.  The  trust  estate  in  the  case  cited  was  of  the  value  of 
about  two  hundred  thousand  dollars.  There  were  four  tros-^ 
tees,  and  the  compensation  of  each  for  managing  the  trust 
was  fixed,  in  the  deed,  at  ten  thousand  dollars,  amounting,  in 
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the  whole,  to  forty  thoueaod  dollars,  or  about  one  fifth  af  tb« 
'estate.  Bell«  J.,  said:  ^  As  a  reward  for  the  future  manage- 
ment of  the  estate,  worth,  at  the  utofiost,  only  five  times  as 
much,  the  sum  named  has  been  well  designated  as  inordinate. 
Yet  this  £Etct  will  by  no  means  justify  a  charge  of  actual  fraud 
against  the  parties  who  principally  managed  this  transaction. 
As  already  intimated,  there  is  no  proof  in  the  cause  to  war- 
rant so  grave  an  accusation.  •  •  .  .  But  in  spite  of  this  con« 
cession,  a  rule  of  public  policy  and  pure  morals,  founded  in 
long  experience  of  the  human  heart  and  knowledge  of  man's 
cupidity,  interposes  to  forbid  the  allowanoe  of  the  claim*  In 
this  feature  the  case  preseots  what  is  called  a  constructive 
firaud,  springing  from  the  confidential  relations  existing  be- 
tween the  parties.  This  peculiarity,  withdrawing  it  from  the 
operation  of  curdinary  rules,  throws  upon  the  beneficiaries  the 
duty  of  showing  expressly  that  the  arrangement  was  fair  and 
conscientious,  beyond  the  reach  of  suspicion.  In  requiring 
this,  courts  of  equity  act  irrespective  of  any  admixture  of 
deceit,  imposition,  overreaching,  or  other  positive  fraud.  It 
is  founded  upon  a  motive  of  general  policy,  and  is  designed  to 
protect  a  party,  so  far  as  may  be,  against  his  own  overweening 
confidence  and  self-delusion,  the  infirmities  of  a  hasty  judg- 
ment, and  even  the  impulses  of  a  too  sanguine  temperament. 
It  has  been  beneficially  applied  to  those  confidences  which 
owe  their  birth  to  the  relation  of  parent  and  child,  guardian 
and  ward,  trustee  and  ceUui  que  iruit^  and,  above  all,  attorney 
and  client  To  guard  against  the  strong  influences  which 
these  connections  are  so  apt  to  originate,  the  law  not  only 
watches  over  the  transactions  of  the  parties  with  great  and 
jealous  scrutiny,  but  it  often  declares  transactions  absolutely 
void,  which,  between  other  parties,  would  be  open  to  no  ex- 
ception. This  is  emphatically  true  of  the  relation  of  client 
and  attorney,  and  to  persons  standing  in  a  situation  as  quasi 
guardians  or  confidential  advisers.  Many  of  the  cases  estab- 
lish the  doctrine  that  while  these  connections  exist  in  full 
▼igor,  the  adviser  shall  take  no  benefit  to  himself  from  con- 
tracts or  other  negotiations  with   the  advised Other 

authorities,  where  the  transaction  is  one  of  contract  and  sale, 
oonoeding  that  it  may  not  be  absolutely  void  ijmofaeto^  throw 
upon  the  agent  the  burden  of  establishing  its  perfect  fairness 
and  adequacy,  and  that  it  was  the  deliberate  act  of  the  con- 
fiding party,  after  being  fully  informed  of  his  rights,  interests, 
mad  duties,  and  put  upon  his  guard  against  even  the  sugges* 
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tion  of  his  own  inclinations.  It  must  appear  affirmatively 
that  no  advantage  has  been  taken  of  the  client;  and  if  this  be 
not  affirmatively  established,  uberrima  fide^  equity  will  treai 
the  case  as  one  of  constructive  fraad.  An  attorney  or  other 
confidential  adviser  is  not  permitted  to  avail  himself  either  of 
the  necessities  of  his  client,  or  of  his  good  nature,  liberality,  or 
credulity,  to  obtain  undue  advantages,  bargains,  or  gratuities.'* 
Much  more  of  the  same  tenor  is  contained  in  the  opinion,  and 
the  application  of  the  doctrine  to  the  facts  of  that  case  was 
made  without  the  least  evidence  of  actual  fraud  or  undue 
influence,  and  although  the  grantor  was  entirely  competent 
mentally.  It  was  not  a  case  of  gift,  but  of  contract  for  future 
service,  in  which  the  compensation  was  fixed  in  the  deed.  It 
was  only  twenty  per  cent  of  the  whole  estate,  and  was  to  be 
divided  among  four  trustees,  making  the  compensation  of 
each  only  five  per  cent  of  the  whole.  Yet  it  was  set  aside  by 
the  application  of  the  principles  above  stated. 

In  the  case  of  Wisiar's  Appeal,  54  Pa.  Si  60,  we  affirmed  a 
decree  made  by  the  court  below,  upon  the  account  of  a  trustee 
who  was  surcharged.  Allison,  J.,  delivered  the  opinion  of  the 
common  pleas,  in  which  he  said:  '*  The  objection  to  the  finding 
of  the  auditor  rests  upon  the  principle  that  gifts,  judgments, 
notes,  or  other  securities  given  by  clients,  cestuis  que  truit^ 
principals,  or  wards  to  their  attorneys  at  law,  trustees,  agents, 
or  guardians  are  treated  as  constructive  frauds;  and  the  burden 
of  proving  their  perfect  fairness,  and  the  consideration  for 
which  they  were  given,  is  upon  the  latter;  and  if  no  such  proof 
be  established,  no  recovery  can  be  had  thereon.  Where  a  clain» 
is  sought  to  be  established  by  one  holding  a  fiduciary  relation 
to  another  against  the  person  or  estate  which  he  is  required 
to  protect,  the  burden  of  establishing  the  claim,  both  as  to  it» 
fairness  and  consideration,  rests  upoa  him  who  asserts  his 
demand." 

In  Darlington'e  Appeal,  86  Pa.  St.  612,  27  Am.  Rep.  726^ 
this  court  set  aside  a  deed  for  a  tract  of  land  made  by  a  wiie 
to  her  husband,  through  a  third  person,  more  than  thirty  years 
after  it  was  made,  although  it  was  acquiesced  in  by  the  wife 
during  the  whole  of  her  life,  and  although  there  was  no  proof 
of  fraud,  imposition,  undue  influence,  or  mistake,  add  the  deed 
was  regularly  acknowledged  by  the  wife,  who  was  mentally 
competent,  before  a  magistrate,  who  said  she  signed  withoat 
hesitation.  The  bill  to  set  the  deed  aside  was  brought  by  tint 
wife's  son  in  1872,  and  the  deed  was  executed  in  1841,  and' 
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reserved  a  life  estate  for  the  wife.  In  delivering  the  opinion, 
our  late  brother  Trunkey,  after  stating  the  general  rale  which 
disqualifies  one  occupying  a  confidential  relation  with  another 
from  acquiring  advantages,  bargains,  or  gratuities  from  the 
other  party,  said:  "  But  the  burden  of  establishing  its  perfect 
fairness,  adequacy,  and  equity  is  thrown  upon  the  attorney. 
If  no  such  proof  is  established,  courts  of  equity  treat  the  case 
as  one  of  constructive  fraud.  In  dealings  between  principal 
and  agent,  or  guardian  and  ward,  or  trustee  and  ce$iui  que 
trusty  the  same  principles  prevail,  with  a  larger  and  more 
comprehensive  efficiency;  and  the  burden  of  proof  is  upon  the 
agent,  the  guardian,  or  the  trustee  who  claims  a  benefit  aris- 
ing from  the  transaction  to  show  the  utmost  good  faith  on  his 
part,  that  betook  no  advantage  of  his  influence  or  knowledge, 
and  that  he  brought  everything  to  the  knowledge  of  the  other 
party  which  he  himself  knew." 

In  WorralVs  Appeal,  110  Pa.  St.  849,  we  set  aside  a  deed  for 
a  tract  of  land  made  by  a  young  man,  soon  after  attaining  hia 
majority,  to  a  woman  who  had  been  bis  nurse  and  attendant 
for  a  number  of  years,  but  who  was  not  related  to  him  in  any 
manner,  and  between  whom  and  himself  there  was  no  con- 
fidential relation,  other  than  such  as  grew  out  of  her  attentions 
to  him.  He  desired  to  compensate  her  for  her  services  to  him,, 
because  he  thought  his  father  had  not  done  so  sufficiently. 
He  was  entirely  competent  mentally,  and  he  had  advice;  he 
understood  thoroughly  what  he  was  doing,  and  there  were  na 
circumstances  of  fraud,  imposition,  or  undue  infiuence  brought 
to  bear  upon  him.  We  held,  under  the  evidence,  that  the  re* 
lation  was  one  of  a  confidential  nature,  and  on  that  account, 
and  because  of  the  absence  of  the  requisite  affirmative  proof 
in  support  of  the  conveyance,  we  treated  it  as  a  case  of  con- 
structive fraud,  and  set  it  aside  upon  that  ground,  notwith- 
standing  the  proof  of  long-continued  and  faithful  service  on 
the  part  of  the  grantee. 

Applying  these  principles  to  the  facts  of  the  present  case» 
we  find  that  Caleb  Darlington  was  eighty-four  years  old  when 
he  signed  the  note,  that  he  was  very  feeble  and  infirm,  and 
died  of  old  a[;e  in  about  thirteen  months  thereafter;  that  not 
a  particle  of  proof  was  given  to  show  that  he  was  informed 
what  effect  would  result  from  his  signing  the  note,  what  pro- 
portion of  his  estate  it  would  require  to  pay  it,  or  how  it  would 
affect  his  control  over  his  property.  Not  one  word  of  explana- 
tion was  made  to  him  when  he  signed  the  note;  it  was  not 
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even  ahowni  that  ]ie  read  the  note,  or  koew  the  amoonft  of  il| 
and  he  bad  no  independent  advice.    Not  a  particle  of  proof 
wai}  given  of  the  makinf  o£  any  contjraet  even,  ftv  ki»  fiBliire 
mnintenanoey  awl  aotking  wae  giveo  in  evidencOy  except  a 
singU  deobuatiea  that  it  wag:  f^wa  fi>r  paet  nnpicas  and  for 
waiting,  on  him,  or  taking  eare  of  bina  in  Uie  futuie.    Bat  he 
did  not  say  and  it  wae  not  proved  that  he  laiffw  the  amount 
he  was  promising  to  paj,    Afl  to  the  paet  BervieeOi  the  deelafSfi 
tior^  WAS  a  ciear  delusion,  because  there  were  nonsk.     Wae  the 
amount)  tlieu,  a  reasonable  coiapensation  for  the  future  Baain* 
tciiance  ?    As  the  nephew  actually  collected  two  tboumuid 
oiie  hundred  dollars  froni  the  personalty,  and  the  farm  aoU 
for  six  thoasaod  eight  huivdred  doUara^  the  value  ot  hie  eeftats 
was  about  nine  thouaand  dollars.    Tlie  iBterest  of  this  seiii 
would  be  ever  five  hundred  dollars  ayear.    He  wae  a  bachelor, 
with  no  one  depending  upon  him,  and  of  simple  and  inezpen> 
ftive  hftbite.     He  was  not  afflicted  with  arTy  loathsome  diaesse, 
aixl  his  probabilities  of  life  were  very  short  indeed.    Zt  would 
B<;em  that  the  income  of  bis  estate  alone  would  probably  sup- 
port him,  or  very  nearly  ao.    It  was  the  duty  of  the  attorney 
to  protect  his  principal's  estate,  and  act  only  tot  hie  beet  in- 
terestSy  yet  within  four  montbe  after  the  relation  was  estab- 
lished, he  had  practically  obtained  from  his  principal,  for  his 
own  private  gain,  almost  the  whole  of  hie  estate. 

In  Gre€nfiild'$  EataU.  14  Pa.  St  489,  the  compensation  U> 
be  paid  for  the  future  service  was  only  twenty  per  cent  of  the 
whole  estate,  and  it  was  to  be  divided  among  four;  hers  it 
was  very  nearly  the  whole  of  the  eatate^  and  was  all  to  be 
taken  by  the  attorney.  Such  a  contract,  in  anch  circumstan- 
ces, is  grossly  unreasonable  and  unconscionable,  and  caanot 
be  suitained*  It  comes  clearly  within  the  principles  hereto- 
fore stated,  and  the  very  numerous  authorities  te  be  found  is 
the  books,  which  condemn  all  such  transactions,  not  because 
there  was  mental  incapacity,  or  any  proof  of  actual  fraud,  but 
because  of  the  relation  between  the  parties,  and  the  absenoe 
of  that  full  and  satisfactory  proof  that  the  contract  in  question 
was  the  free  and  intelligent  act  of  the  party,  fully  explained  to 
him,  done  upon  aud  after  full  information  of  the  extent  ci  hii 
property,  and  its  effect  upon  his  estate,  with  a  thorough  knowlf 
edge  of  the  contract  and  all  its  consequences.  Moreover,  the 
auditor  allowed  the  nephew  to  retain  the  whole  $2,137  of 
money  which  he  had  collected  for  his  uncle,  as  compensation 
for  all  his  seryices  during  the  seyeuteem  months  his  uncle 
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lived  with  him,  and  that  amount  was  much  more  than  ample 
compftnaatioa  for  Iboae  aervices.  No  part  of  the  seven  thou* 
eand  dollars  ie  needed  for  thai  purpose.  It  must  not  be  for- 
gotten that  Caleb  Darlington  had  made  his  will  on  August  3, 
1889,  by  which  he  gave  certain  pecuniary  legacies,  amount- 
ing to  six  hundred  dollars,  and  the  residue  of  his  estate  to  his 
brother.  Under  the  findingS'of  the  auditor,  if  the  seren^thou- 
satid-dollar  note  is  to  be  paid,  there  will  be  little  or  nothing 
left  to  pay  the  pecuniary  legacies,  and  no  residuary  estate  for 
t!ie  tee>tator*s  brother.  li  cannot  be  believed  that  if  the  at- 
te:ition  of  the  testator  had  been  called  to  this  fact  when  he 
signed  the  note,  he  would  have  consented  to  impose  such  a 
liability  upon  his  estate.  In  any  event  it  was  the  plain  duty 
of  thei  ftgi&nt  ta  fully  explain  this  aspect  of  the  subject  to  his 
prineipal  before  procuring  from  hdm  his  eignaiure  to  so  im- 
portant an  oMtgaitkm.  There  wtrs  no  such  evidence  in  the 
case.  Many  further  considerations,  and  many  more  author- 
ities, could  readily  be  shown  in  support  of  the  conclusion  that 
this.  iivsirttiBMii  caonot  be  sttetsined;  but  it  is  quite  unBecea- 
eary»  We  are  elearty  of  opinion  thai  the  decree  of  the  court 
below  should'  be  affirmed* 

The  decree  of  the  orphans*  court  is  affirmed,  and  all  the 
ooata  of  the  prooeodinga  ar«  imposed  upon  the  ^[ipellattt^ 

PmireiyAii  A«»  AovEfr;  TwtfetAKt  RnATioirs  mnrwsiir.  —  As  to  ooii8tra«> 
Uw  ifaa4  beiwoMi  ponom  aocnpying  fldaoiary  nUtions,  iM  note  to  F§r* 
guson  iL  Ltfwery,  25  Am.  Rep.  728,  72S.  An  agent  cannot  buy  property  from 
ilia  prineipa)  witkont  making  tho  fnltast  diadlorare  of  all  matters  connected 
wftii  ill  wtthm  hie  ksowledge^  wfaidi  it  i«  xmportaait  for  his  principal  to 
knowt  NwriB  ▼•  Ta^^oe^  40  IIL  17;  95  Am.  Dee.  658.  Nor  can  anr  agents 
«mplo7«d  to  sell,  beeome  the  pnrehaeerr  Mmefy  r.  Budt,  S  Mnnf.  282;  S  Am. 
Deo.  50Sf  R^hertmm  r.  Wmtemi  etc  int.  Go,^  1^  La.  297;  85  Am.  Dee.  573| 
Uarr*99h  w,  MhH^my,  9  Qa.  164;  52  Am.  Deo.  486;  Dwigm  r.  Bhchnar,  8 
Jdiob.  885;  57  Anu  Oee.  130;  Burhe  r.  Bmtn,  92  Cat.  108.  The  rule  Is  the 
same  where  the  agent  obtains  an  indirect  inteeest  in  the  property,  as  by  pro- 
cnriBg  «  eeareyanee  to  his  wife:  Tyler  ▼.  Hanbomf  128  III.  136;  15  Am.  8t» 
Repw  97;  Winierr.  MtBHUan,  87  Cal.  255;  22  Am.  St.  Rep  24a  See  also 
note  to  P4)iifr*s  Appeal,  7  Am.  St  Rep.  279-28^;  note  to  Sichnmn<r$  Appeal 
21  Am.  St.  Rep.  04-164.  For  a  case  in  which  a  deed  of  tmat  was  set  aside 
on  aeeoimt  of  ondoe  inftnenoe  exeroned  by  a  spiritual  adviser,  see  iPost  ▼• 
Conway,  92  CaL  532. 

FimroiART  Relations.— Burden  ot  Faoof  rests  on  person  occupying 
S.luciary  relation  to  show  that  the  transaction  entered  into  between  him  and 
the  person  trusting  him  is  just  and  fair,  and  that  no  unfair  advantage  was 
derived  from  the  fi  luciary  relation:  Fither  ▼.  Bishop,  108  K.  Y.  28;  2  Am. 
8*^.  Rep.  357.  See  also  note  to  Brown  v.  MHcheU,  11  Am.  St  R^  768,  769. 
6o  ia  the  case  dt  a  will,  it  is  sometimes  said  that  the  eTJstent  el  eiaSdsn 
▲M.  Sx,  JUr«  Voii.  XXX.— M 
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tial  or  fidaciary  relations  imposes  on  the  recipient  of  a  gift  the  ojims  of  e» 
taMuliiiig  its  absolute  fairness:  Oay  v.  OilUkm,  92  Ma  250;  1  Am.  St.  Rep. 
712.  Bat  the  weight  of  authority  is  against  such  a  stringent  mle»  and  tb» 
generally  accepted  doctrine  is,  that,  in  addition  to  the  existence  of  confiden- 
tial relations,  there  mnst  have  been  some  active  interference  exercised  bx 
tlid  proponent  in  the  preparation  qr  ezecntion  of  the  will,  or  the  presump- 
tion of  undue  influence  will  not  arisei  Banarq/t  T.  Otk^  91  Ala.  279j  SA  / 
St.  Repw  90C 


Woodruff  v.  Painter. 

(IM  PBllllSTLTAinA  8TATJ,  ttL] 

Bailmbkh — LiABiUTT  or  Stoiui-kxspbr — Imflibd  Cohtraoc  —  A  slora* 
keeper,  by  opening  a  store,  thereby  invites  the  public  to  oome  in  and 
transact  business  in  the  usual  manner;  and  from  such  invitation  an  im* 
plied  contract  arises  that  no  harm  that  can  reasonably  be  averted  shall 
overtake  customers,  the  consideration  for  such  contract  being  the  chaooa 
of  profit  from  their  patronage.  This  implied  contract  extends  to  tho 
safety  of  such  property  as  the  customer  necessarily  or  habitually  carriea 
with  him  in  pursuance  of  a  universal  custom. 

BaILMSNTS  —  LlABILITT  OF  StORB-KSKPBB  —  CUSTODT  OV  CoSTOMBB'a  PBOP> 

KRTT  —  AoTHOBiTT  OF  Salbsman.  —  An  open  store  is  an  invitation  to  tho 
public  to  enter,  and  whatever  a  customer  necessarily,  or  in  common  with 
people  generally,  habitually  carries  with  him,  and  must  necessarily  lay 
aside  in  the  store  while  making  or  examining  his  porchasea,  he  is  invited 
to  lay  aside  by  the  invitation  to  come  and  purchase,  and  having  laid  it  asido 
upon  such  invitation,  and  with  the  knowledge  of  the  dealer,  he  has  com. 
mitted  it  to  his  custody.  The  care  of  such  property  is  within  the  author- 
ity  of  the  salesman  assigned  to  wait  upon  the  customer,  and  is  a  part  of 
the  transaction  in  which  he  is  authorized  to  reprcicnt  his  employer. 

Bailments  —  Storr-kbkpbr  and  Citstombr  —  Carb  Rbqui&xd  of  Stobb* 
KBBPBR.  —  A  watch  is  such  a  personal  belonging  as  men  usually  carry 
with  them,  and  remove  from  the  person  and  lay  aside  while  in  a  store 
•electing  and  purchasing  a  suit  of  clothes;  and  if  a  customer,  by  direction 
of  the  store-keeper*s  salesman,  places  his  watch  in  a  designated  drawer 
in  the  store,  preparatory  to  such  selection  and  purchase,  the  store-keeper 
thereby  becomes  a  bailee,  chargeable  with  ordinary  diligence,  and  re* 
sponsible  for  ordinary  neglect. 

Bailment  for  Hirb  —  Customer  and  Storb-kbepbr — Dborbb  or  Garb.  — 
A  bailment  for  hire,  where  no  hire  is  paid,  requirea  ordinary  diligence 
on  the  part  of  the  bailee,  and  makes  him  liable  for  ordinary  neglect. 
Such  bailment  exists  only  in  cases  where  the  bailment  is  a  necessary  in* 
cident  of  the  business  in  which  the  bailee  makes  a  profit^  aa  in  the  case 
of  a  customer  and  a  store-keeper. 

Bailment  for  Hire  —  Demand  —  Failure  to  Rbturk  —  Burden  or 
Proof.  —  Proof  of  failure  by  a  bailee  for  hire  to  return  the  property  in- 
trusted to  him  upon  demand  is  not  proof  of  its  loss;  but  a  failure  on 
his  part  to  give  any  such  explanation  of  his  neglect  to  restore  the  bail- 
ment  upon  demand  as  will  enable  the  bailor  to  test  his  good  faith  will 
be  snffic'eiit  to  hold  him  to  proof  that  he  has  exercised  ordinary  dilij^euce 
in  the  care  of  it. 
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Bailment  fob  Hxbi^Dbfknsbs  bt  Bailrs  —  Tiikft  ov  Batlmbnt.  —  A 
bailee  for  hire,  where  no  hire  is  paid,  U  entitled  to  any  inferencai  fairly 
dedaoible  from  bis  oonduct  in  the  care  of  the  bailment^  when  its  retnm 
is  demanded.  Proof  that  it  has  been  stolen  without  ordinacy  negleot  OB 
the  part  of  the  bailee  is  a  good  defense  for  him. 

De  Forrest  Ballau^  for  the  appellant 

Milton  C.  Work  and  Henry  /•  McCarthy^  for  the  appellees. 

IIeydrick,  J.  The  defendants  were  retail  dealers  in  cloth- 
ing in  the  city  of  Philadelphia.  The  plaintiff,  in  company 
with  his  wife,  visited  their  store  for  the  purpose  of  purchasing 
a  suit  of  clothes,  having  upon  his  person  at  the  time  a  watch 
and  chain.  Having  selected  a  coat  and  vest,  and  being  about 
to  remove  the  corresponding  garments  for  the  purpose  of  try- 
ing on  those  selected,  he  took  off  his  watch  and  chain,  and  was 
about  to  lay  it  on  a  pile  of  clothing,  when  the  salesman  who 
was  waiting  upon  him  said,  "You  had  better  put  your  watch 
here,*'  indicating  a  drawer  from  which  the  vest  had  been  taken, 
and  adding, "It  will  be  safe,  I  guess."  The  watch  and  chain 
were  accordingly  put  in  the  drawer,  and  the  drawer  was  closed 
by  the  salesman.  Plaintiff,  his  wife,  and  the  salesman  then 
went  to  another  part  of  the  store,  where  there  was  a  mirror, 
and  the  coat  and  vest,  having  been  tried  on,  were  found  to  be 
satisfactory.  They  next  turned  their  attention  to  the  selection 
of  a  pair  of  pantaloons,  in  doing  which  the  plaintiff  went  twice 
to  a  dressing-room  connected  with  the  store.  While  he  was 
thus  engaged  in  trying  on  pantaloons,  the  salesman  conducted 
his  wife  to  a  seat  some  distance  from  the  drawer  in  which  the 
watch  and  chain  had  been  placed,  and  to  tlie  vicinity  of  which 
she  had  returned  after  the  coat  and  vest  had  been  selected, 
and  there  entertained  her  during  the  time  her  husband  was 
in  the  dressing-room.  When  the  entire  suit  had  been  selected, 
and  the  plaintiff  had  replaced  the  garments  which  he  wore 
when  entering  the  store,  he  said  to  the  salesman,  "Now  we 
will  take  the  watch."  The  salesman  opened  the  drawer  into 
which  it  had  been  placed,  but  it  was  not  there.  Several  per- 
sons who  had  been  in  the  store  during  the  selection  of  the 
suit,  but  who  had  left,  were  e^nt  for  and  questioned  by  one  of 
the  defendants,  but  the  watch  ami  cfiain  were  not  fonrid  and 
returned  to  the  plaintiff.  While  poarch  was  being  made  for 
the  watch,  the  plaintiff  asked  the  8nlc8man  whether  they  were 
in  the  habit  of  putting  things  like  it  in  the  drawers,  and  he 
replied  that  they  had  done  so  many  times  and  nothing  of  the 
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]^ind  had  happened  before.  Having  paid  fi)]>  the  snit  pur- 
fba«ed«,  Um  plainiiff  avked  om  oC  thA  idafondaRta  whether  he 
ibougfat  it  was  ri^ht  Umt^  he,  tiie»  plaintiff)*  should  lose  the 
watcbi  The  reply  was,  that  he  would  have  to  lose  H;  but  the 
defendants  would  do  all  they  could  to  assist  him  in  finding  it 
The  watch  has  never  been  iet«f aeil  to  the  plaintiff.  Upon 
proof  of  thesQ  facts  the  court  below  nonsuited  the  plaintiff, 
and  its  refusal  to  take  off  the  nonsuit  is  the  single  error  as* 
aigwdi 

/  Wh«»  the  dafSMKknta  opened  a  relaal. clothing  alore^  they 
thereby  inrtted  the  p«blic  to  oooie  into  their  plaee  of  faosinen 
and  purchase  clothing  in  the>  nanal  mannen    And  when  they 
extended  this  iiiTttatiQii  they  asamned  eome  duty  to  the  pec^ 
pie:  who  sikOttld  respond  to  ik    Even  the  hovaeholder  who  per» 
vniia  the  uaa  of  a.  path  leading  to  hie  houee  ia  d)ae«ied  U>  held 
Miian  invitation  to  all  people  who  hav«  any  leaaonarfale  ground 
fbfi  e«ming  thitbes  to*  paea  along  his  pathway^  and  ia  therefore 
b»ld.  veaponsibte  for  nei^Iecting  to  fenoe  off  dangerona  plAsee: 
1  Addiaen  oa  Torta,  203.    So,  toQ»  &  ahopJceeper  ia  liable  for 
neglect  on  leading  a  trapdoor  open  witbent  aay  protection, 
by  whieb  hie  auatonftere  receive  injury:  LanamUr  Cofoal  Cv.  v. 
F»mak%  11  Ad.  <fc  E*  223.    In  Mfce.  manner,  it  cannot  be 
4ouhted  that  if  these  defendants  had  maintained  or  permitted 
fl4  danger  of  any  kind  in  thair  stove,  and  by  reason  of  it  the 
plaintiff  bad  suatained  bodily  iojnry^  they  would  have  beeo 
MaaweraMiS  to  him  fos  the  conaequenoea    In^anoh  eaae  thef 
w^mld  be  eaid  U>  bava  been,  guilty  of  negUgenee, — guilty  of  a 
iMgl9ct(tf  a  duiy  which  they  owed  to  the  oustomer;  but  I  ap- 
plaud that  the  duty  neglected  would  ariae  from  an  implied 
oeairaet  tJ»at  if  custemere  would  come  t»  their  stores  no  karn 
that  could  reasonably  be  averted  should  overtaka  theni^  and 
the<  consideration  for  such  promise  would  bo  the  ohanee  ef 
pcofit  from  tbeir  patronage.    Upon  principle^  the  oontraot 
aanat  bo  held  to  extend  to  the  sidety  of  eiM^  paroperty  as  the 
enstomer  necessarily  or  habitually,  in  puranance  of  a  universal 
custom,  carries  with  him.    Whatever  thus  naceaaarilyt  et  ia 
common  with  people  generally,  be  habitually  carries  with  hinh 
apd  must  necessarily  Iry  aside  in  the  store  while  making  or 
examining  his  purchases,  he  is  invited  to  lay  aside  by  the  in- 
vitation to  come  and  purchase,  and  having  laid  it  aside  npen 
such  invitation,  and  with  knowledge  of  the  dealer,  he  haseom«- 
mitted  it  to  his  custody.     And  this  being  a  neceseary  inoident 
of  tba  business  upon  which  the  customer  was  ioviied  to  oobm 
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to  the  store,  the  csre  of  the  property  would  be  within  the  au- 
thority of  the  saleaman  assigned  to  wait  upon  him;  it  would 
be  part  of  the  transaction  in  which  he  is  authorized  to  repre- 
sent his  employer.  This  much  was  assumed  without  question 
in  Bunnell  v.  Stem,  122  N.  Y.  589;  19  Am.  St.  Rep.  519,  — a 
a  case  differing  from  the  present  in  this  only,  that  the  article 
lost  was  a  lady's  cloak,  and  the  saleswoman  took  no  care 
whatever  of  it. 

Assuming  that  the  jury  would  have  found  that  a  watch  is 
such  personal  belonging  as  men  usually  carry  with  them,  and 
that  in  the  selection  of  a  suit  of  clothes  it  is  necessary  or  usual 
to  remove  it  from  the  person  and  lay  it  aside,  and  further, 
that  the  plaintiff,  by  direction  of  the  defendants'  salesman, 
placed  his  watch  in  a  designated  drawer  in  the  store,  prepara* 
tory  to  the  selection  of  a  suit  of  clothes,  to  purchase  which  he 
visited  the  store,  tlie  defendants  thereby  became  chargeable  as 
bailees.  The  principles  which  govern  that  relation  are  briefly 
and  clearly  stated  by  Judge  Story,  in  his  work  .on  bailments, 
thus:  **  When  the  bailment  is  for  the  benefit  of  the  bailor,  the 
law  requires  only  slight  diligence  on  the  part  of  the  bailee,  and, 
of  course,  makes  him  answerable  only  for  gross  neglect.  When 
the  bailment  is  for  the  sole  benefit  of  the  bailee,  the  law  re- 
quires great  diligence  on  the  part  of  the  bailee,  and  makes  him 
responsible  for  slight  neglect.  When  the  bailment  is  recip- 
rocally beneficial  to  both  parties,  the  law  requires  ordinary 
diligence  on  the  part  of  the  bailee,  and  makes  him  responsible 
for  ordinary  neglect.  Manifestly,  the  bailment  in  a  case  like 
the  '()reseht  is  of  the  latter  class,  for,  while  the  customer  pays 
nothing  directly, or  eo  nomine,  for  the  safe-keeping  of  his  effects, 
the  dealer  receives  his  recompense  in  the  profits  of  the  trade, 
of  which  the  bailment  is  a  necessary  incident.  It  was  upon 
this  principle  that  Lord  Holt  said,  in  Lane  v.  Cottony  12  Mod. 
483,  an  action  was  sustainable  against  an  innkeeper  for  the 
loss  of  a  guest's  goods,  and  that  the  court  of  appeals  affirmed 
the  judgment  of  the  court  of  common  pleas  of  the  city  of  New 
York  in  Bunnell  v.  Stern,  122  N.  Y.  539;  19  Am.  St.  Rep.  519. 
In  Massachusetts,  the  proprietor  of  a  liquor-store  who  per- 
mitted an  order-slate  for  an  expressman  to  be  kept  in  his  store, 
and  allowed  people  to  leave  packages  there  to  be  taken  away 
by  the  expressman,  was  held  to  be  a  bailee  for  hire,  on  that 
theory  that  what  he  thus  permitteil  brought  him  an  increase 
of  business:  Newhall  v.  Paige,  lO  Gray,  o(d6.  This,  however, 
would  seem  to  be  pushing  the  principle  to  a  dangerous  ex- 
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treme;  tt  would  render  it  unsafe  for  any  business  man  to 
allow  another's  property  to  be  left  about  his  premises,  and 
would  be  in  eeerning  conflict  with  our  own  cases  of  Fint  Nat. 
Bank  v.  Graham,  79  Pa.  St.  106;  21  Am.  Rep.  49;  and  De  Ha- 
ven V.  Kensington  Nat.  Dank,  81  Pa.  St  95.  The  safer  rule  is 
to  hold  a  bailment  to  be  for  hire,  when  no  hire  is  paid,  in  such 
cases  only  as  it  is  a  necessary  incident  of  a  business  in  which 
tlic  bailee  makes  profit;  and  such  the  jury  might  have  found 
the  present  case  to  have  been. 

The  remaining  question  is,  whether,  upon  the  assumption 
that  there  was  a  bailment  for  hire,  proof  of  failure  of  the  de- 
fendants to  return  the  watch  and  chain  upon  demand  was, 
under  the  circumstances,  sufficient  to  carry  the  case  to  the 
jury.  If  what  was  said  by  the  plaintiff  should  be  taken  as 
proof  that  the  property  was  lost,  we  would  be  met  with  a  con- 
flict of  authority  elsewhere  as  to  the  effect  of  it,  and  find  little 
in  our  own  books  to  help  us  determine  whether  the  burden  was 
upon  the  plaintiff  to  prove  negligence,  or  upon  the  defendants 
to  repel  the  inference  of  it  But  the  plaintiS^s  evidence  amounts 
to  no  more  than  that  the  salesman  examined  the  drawer  in 
which  the  watch  had  been  placed  and  some  others,  and  did 
not  find  it,  and  that  several  persons,  not  employees  of  the  de- 
fendants, who  had  been  in  the  store  and  left,  were  sent  for,  and 
interrogated  without  result  All  this  did  not  prove  a  loss,  nor 
even  that  the  defendants  said  the  watch  was  lost  or  had  been 
stolen.  In  Logan  v.  Mathews^  6  Pa.  St  417,  it  was  held  that  if 
a  bailee  for  hire  return  the  property  in  a  damaged  state,  and 
give  no  explanation  how  the  injury  happened,  the  burden  of 
proof  to  show  that  there  was  no  negligence  is  upon  him.  In 
harmony  with  this  judgment,  a  bailee  who  fails  to  give  any 
such  explanation  of  his  neglect  to  restore  the  property  in- 
trusted to  him  as  will  enable  the  bailor  to  test  his  good  faith 
ought  to  be  held  to  proof  that  he  has  exercised  ordinary  dili- 
gence in  the  care  of  it  Doubtless  the  defendants  were  en- 
titled to  the  benefit  of  any  inferences  fairly  deducible  from 
their  conduct  when  the  watch  was  demanded,  but  such  infer- 
ences were  for  the  jury.  If  the  case  had  been  submitted  to 
them,  and  they  had  found,  as  an  inference  from  the  facts 
proved,  that  the  watch  had  been  stolen,  such  finding  would 
have  been  a  complete  exculpation,  unless  they  further  found 
that  the  defendants  had  not  exercised  ordinary  care. 

The  Judgment  is  reversed,  and  a  venire  facioi  de  novo 
award<^ 
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Bailments  — Li ABiLrrr  of  Batlbi  for  Hirb  for  FliLimB  to  RvruBM 
Coops.  —  When  the  right  to  receive  compensation  for  hit  servicet  may  be 
inferred  from  the  circumstances  of  a  deposit,  the  duty  of  the  bailee  becomes 
that  of  a  depositary  for  hire,  and  he  is  bound  to  exercise  ordinary  oare:  Smith 
T.  NajiJiWi  etc  R.  B,,  27  N.  U.  86;  59  Am.  Deo.  364. 

Bailments  —  Liability  of  Bailkb  of  Kakbd  Dkfosit. — A  deposit, 
properly  so  called,  is  a  naked  bailment,  and  exists  when  one  of  the  contracting 
parties  ^ives  something  to  the  other  to  keep,  who  is  to  do  so  gratuitously, 
and  return  it  upon  request.  In  such  a  case  the  depositary  is  bound  to  exer- 
cise ordinary  care:  Bozelie  t.  Rhodes,  116  Pa.  St  129;  2  Am.  St  Rep.  591, 
and  note;  Smith  t.  Nashua  etc.  R.  R.,  27  N.  H.  86;  59  Am.  Dec  364.  A 
gratuitous  bailee  is  liable  only  for  gross  neglect:  Tancil  ▼.  Sealon,  28  Gratt. 
601;  26  Am.  Rep.  880;  Knowles  ▼.  Atlantic  etc,  R.  R.  Co.,  38  Me.  55;  61  Am. 
Dec.  234,  and  note;  BearcUke  t.  Richardson,  II  Wend.  25;  25  Am.  Dec.  596, 
and  note;  Olovtr  t.  Burbidge,  27  8.  a  305;  Ouderkirk  t.  Centrai  Nat.  Bank, 
1 J  9  N.  Y.  2u3.  A  deposit  made  at  the  instance  of  the  bailee  requires  the 
ooservauce  of  ordinary  oare,  at  least:  Oreen  ▼.  liolUngswotth,  5  Dana,  173;  30 
Am.  Dec  680. 

B\ilmkni*9  — Failurb  to  Return  —  Burdbn  of  Proof.  ~A  bailee,  if 
he  wishes  to  exonerate  himself  from  liability  for  the  loss  of  the  bailment, 
must  show  the  fact  and  manner  of  the  loss.  The  burden  must  then  be  as- 
8ume<l  by  the  bailor  to  show  that  the  loss  was  doe  to  the  bailee's  negligence: 
Lancaster  Mills  v.  Merdtants*  Cotton-press  Co,,  89  Tenn.  1;  24  Am.  St.  Rep. 
5S6;  Stewart  v.  Stone,  127  N.  Y.  500.  Eridence  of  a  demand  and  refusal  is 
sufficient  to  throw  upon  the  bailee  the  bunle  i  of  showing  that  the  bailment 
was  lost  without  bis  fault  or  negligence:  Beardslee  t.  Bichardsoti,  11  Wend. 
25;  25  Am.  Dea  596,  and  note  with  cases  collected:  Cumins  ▼.  fVood,  44  IlL 
416;  92  Am.  Dea  189,  and  note:  Ouderkirk  t.  Central  NoL  Bank,  119  N.  T. 
203.  See  extended  note  to  Schmidt  v.  Blood,  24  Am.  Deo.  150.  A  bailes 
who  receives  property  as  a  mere  depositary  for  safe-keeping  is  bound  to  de- 
liver to  the  bailor  upon  demand,  or  assume  the  bnrden  of  showing  why  hs 
siiould  not:   Wetherl^  t.  Straus,  93  Cal  28a 

BaILMBNTS  — ThBFT  of  BaILMBMT  —  LlABILITT  OF  Bailbb.  —  Theft  is 
not  presumptive  evidence  of  bailee's  want  of  ordinary  oare:  MiUs  v.  Oilbreth, 
47  Me.  320;  74  Am.  Dec.  487,  and  note.  Where  a  bailment  is  stolen,  the 
bailee  is  not  liable  for  its  loss,  unless  he  was  gnilty  of  gross  negligence 
in  his  oare  of  it:  TaneU  t.  SeaUm,  28  Oratt  601;  26  Am.  Rep.  380.  See 
exteoiied  note  to  Schmidt  r.  Blood,  24  Am.  Deo.  154.  But  a  bailee  without 
hire  is  liable  for  a  bailment  of  money  taken  out  of  his  safe  by  a  clerk, 
whom  hs  allowed  to  enter  the  safe:  Olover  w,  BurUdge,  27  S.  C.  305.  In 
Foster  t.  Essex  Bank,  17  Mass.  479,  9  Am.  Deo.  168.  it  was  held  that  a  bank 
which  was  ths  naked  depositary  of  a  cask  of  gold  coin  was  not  liable  to  the 
depositor  for  its  valas^  where  it  was  fraadalently  taken  out  of  ths  bank  by 
the  cashier* 
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[10  PimiSTLVANIA  8TATI,  146  J 

Hiouanfoi— Proximavb  ahd  Rsmotb  Oaitsb  Afplibs  to  Munioitali- 
TIK8. — The  rule  that  a  persoa  is  responsible  for  saoh  consequences  of 
his  fault  as  are  natural  and  probable,  and  might  be  foreseen  by  ordinary 
foreoast,  but  not  for  auoh  as  are  the  result  of  ao  extraordinary  event, 
not  likely  to  be  foreseen,  applies  in  actions  against  municipal  and  quasi 
municipal  corporations,  as  well  as  to  natural  persons  <nd  private  corpora* 
tions. 

-  HbOLIOBMOE  —  COKCUEBKMOB    07    CaUSBS    ApPLIB    TO    MuNIOIPALmii.  — 

The  rule  that  the  concurrence  of  an  ordinary  cause  with  the  negligenca 
of  a  party  will  not  relieve  him  from  responsibility  for  the  resultant  in- 
jury* applies  as  against  municipal  and  quad  municipal  corporations,  as 
well  as  to  private  persons  and  corporations. 
HioHWATs  —  Liability  op  Township  pob  NboliobHob. — When  the  negli« 
gence  of  a  township  in  allowing  a  highway  to  remain  out  of  repair  con- 
curs with  an  extraordinary  outside  cause  in  producing  an  injury,  the 
township  is  not  liable,  but  the  concurrence  of  an  ordinary  outside  cause 
with  such  negligence  will  not  so  relieve  it. 

HlOHWAT  — LlABlLITT  0»  TOWHSHIP  fOB  DiPBCT  CONOUERINO  WITH  EX- 
TRAORDINARY OausK.  — When,  from  extraordinary  causes,  for  the  exist- 
ence of  which  township  officerk  are  not  responsible,  and  of  which  they 
cannot  be  presumed  to  have  had  notice,  a  driver  loses  control  of  his 
horses,  and  they  afterward  come  in  contact  with  a  defect  in  the  high- 
way, the  township  is  not  liable  for  the  resultant  injury  or  damage. 

Highways. — To  Rbndbr  Township  liable  for  injury  caused  by  defects  in 
a  public  highway,  such  defect  must  have  been  the  sole  efficient  cause  of 
the  injury. 

Highways  — LiABiLmr  o?  Township— NBOLiORNCfc — Where  the  proxi- 
mate  cause  of  an  injury  on  a  highway  is  the  fright  of  a  horse,  and  that 
fright  is  not  caused  by  any  defect  in  the  highway,  or  by  any  neglect  of 
duty  on  the  part  of  the  township  officers,  the  township  is  not  liable,  al- 
though the  injury  ia  caused  by  the  frightened  horse  running  into  a  defect 
in  the  highway. 

W,  M.  Derr^  for  the  appellant. 

Orant  Weidman  and  P.  S.  Keiser^  for  the  appellee. 

Heydrtck,  J.  The  plaintiff,  an  infant  of  less  than  four 
years  of  age,  brought  suit  in  the  court  below  to  recover  dam- 
ages for  injuries  received  in  the  same  accident  out  of  which 
Jackson  Tp.  v.  Wagner,  127  Pa.  St.  184,  14  Am.  St.  Rep.  833, 
grew.  According  to  the  plaintiff's  witnesses,  he  started,  in 
company  with  his  mother,  two  younger  children,  and  Miss 
Wagner,  the  plaintiff  below  in  Jackson  Tp.  v.  Wagner,  127  Pa. 
St.  184,  14  Am.  St.  Rep.  833,  to  drive  over  one  of  the  high- 
ways of  the  defendant  township.  At  this  time  there  was  upon 
the  side  of  the  road  in  question  a  stone-pile  about  twenty-five 
feet  in  length  by  from  one  to  three  feet  in  height,  and  at  the 
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Bide  of  the  stone-pile  a  hole,  in  respeet  to  the  dimensions  of 
wbich  these  witnesses  tliffered  widely,  varying,  as  to  the  depth, 
from  eight  to  eighteen  inches;  as  to  the  width,  from  eight 
inches  to  three  feet;  and  as  to  the  length,  from  one  to  five 
feet  The  same  witnesses  differed  as  to  the  width  of  the  road 
between  this  hole  and  the  gatter  almost  as  much, — one  of  them 
asserting  that  it  was  bat  seven  or  eight  feet,  while  four  others 
testified  that  it  was  from  twelve  to  fourteen  feet  wide.  Upon 
this  evidence,  to  which  greater  credit  seems  to  have  been  given 
than  to  that  on  the  part  of  the  defendant,  the  jury  found,  un- 
der proper  instructions  as  to  the  duty  of  the  supervisors,  that 
the  road  was  not,  on  the  day  and  at  the  place  of  the  accident, 
suitable  and  sufficient  for  public  travel  conducted  in  the  or- 
dinary manner  and  by  the  ordinary  means  of  conveyance.  It 
must  therefore  be  assumed  that  the  township  was  guilty  of 
negligence;  and  as  there  could  be  no  question  of  contributory 
negligence  on  the  part  of  an  infant  of  such  tender  years  as  the 
plaintiff,  the  only  question  to  be  determined  is,  whether,  upon 
the  further  facts  testified  to  by  the  plaintiff's  witnesses,  the 
township  is  liable  for  the  injury  sustained  by  the  plaintiff 
upon  this  road. 

Whatever  the  condition  of  the  road  may  have  been,  the 
party  passed  over  it  safely  and  without  noticing  any  defect 
therein,  but  when  they  had  reached  a  point  about  one  hun- 
dred and  twenty  feet  beyond  the  stone-pile,  where  the  road 
was  in  good  condition,  they  met  a  donkey,  drawing  a  cart 
loaded  with  tin  cans,  and  another  donkey,  which,  in  the  lan- 
guage of  the  witnesses,  was  'Moose,  and  came  towards  the 
horse."  Thereat  the  horse  became  frightened,  the  driver  lost 
control  of  him,  and  he  turned  suddenly  around,  wrenching 
the  spokes  of  one  of  the  front  wheels  out  of  the  hub,  and  fled 
in  the  opposite  direction,  the  hub  of  the  broken  wheel  falling 
to  and  dragging  upon  the  ground.  When  the  buggy  reached 
the  hole  already  described,  the  end  of  the  axle  dropped  into  it, 
and  the  plaintiff  was  thrown  out  upon  the  stone-pile.  The 
testimony  upon  the  part  of  the  defense  showed  very  clearly 
that  the  occurrence  was  as  is  stated  by  the  reporter  and  in 
the  opinion  in  Jackson  Tp.  v.  Wagner^  127  Pa.  St.  184,  14 
Am.  St.  Rep.  833,  differing  somewhat  from  the  foregoing 
statement;  but  in  considering  the  assignments  of  error  in  this 
case  the  plaintiff's  testimony  will  be  accepted  as  verity.  So 
accepting  it,  was  the  defendant  township  answerable  for  the 
injury  received  by  the  plaintiff? 
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It  is  a  general  rule,  as  well  settled  as  anything  in  the  law  ai 
negligence,  that  a  man  is  responsible  for  such  consequences  of 
his  fault  as  are  natural  and  probable,  and  might  therefore  be 
foreseen  by  ordinary  forecast,  but  if  his  fault  happen  to  concur 
with  something  extraordinary,  and  therefore  not  likely  to  be 
foreseen,  he  will  not  be  answerable  for  the  extraordinary  re- 
sult.    This  rule  applies  in  actions  against  municipal  and  quasi 
municipal  corporations,  as  well  as  to  natural  persons  and  pri- 
vate  corporations.     The  concurrence  of  that  which  is  ordinary 
with  a  party's  negligence  does  not  relieve  him  from  responsi* 
bility  for  the  resultant  injury.     Examples  of  such  concurrence 
may  be  found  in  cases  where,  by  reason  of  causes  known  to 
the  public  authorities,  horses  are  likely  to  become  frightened, 
and  in  their  sudden  fright  plunge  over  an  unguarded  precipice, 
or  rush  upon  some  danger  within  the  highway,  for  the  exist- 
ence of  which  the  authorities  are  responsible.     In  such  cases 
the  consequences  of  the  neglect  of  duty  are  natural  and  prob- 
able, and  ought,  therefore,  to  be  foreseen.     But  when,  from  ex- 
traordinary causes,  for  the  existence  of  which  the  supervisors 
are  not  responsible,  and  of  which  they  cannot  be  presumed  to 
have  had  notice,  a  driver  loses  control  of  his  horses,  and  they 
come  in  contact  with  a  defect  in  the  highway,  there  is  no 
more  reason  for  holding  the  township  answerable  for  a  result- 
ant injury  than  there  is  for  holding  any  other  party  responsible 
for  the  result  of  the  concurrence  of  something,  which  he  could 
not  foresee,  with  his  negligence.    In  Massachusetts  it  was  held 
in  a  well-considered  case  that  when  a  horse,  by  reason  of  fright, 
disease,  or  viciousness,  becomes  actually  uncontrollable,  so  that 
the  driver  cannot  stop  him  or  direct  his  course,  or  exercise  or 
regain  control  over  his   movements,  and  in  this  oondition 
com6s  upon  a  defect  in  the  highway,  or  upon  a  place  which  ia 
defective  for  want  of  a  railing,  by  which  an  injury  is  occa- 
sioned, the  town  is  not  liable  for  the  injury,  unless  it  appears 
that  it  would  have  occurred  if  the  horse  bad  not  been  so  un- 
controllable: Titus  V.  Inhabs.  of  Northbridge,  97  Mass.  258;  93 
Am.  Dec.  91.    The  doctrine  of  this  case  was  reiterated  in  Hor- 
ton  V.  Taunton^  97  Mass.  266;  Fogg  ▼.  Nahant,  98  Mass.  578; 
and   Stone  v.  Hubbardston^  100  Mass.  49.     Similarly,  it  has 
been  held  in  Wisconsin  that  a  town  is  not  liable  for  an  injury 
received  upon  a  defective  highway  by  a  horse  that  has  escaped 
from  the  control  of  its  driver,  unless  it  be  made  to  appear 
affirmatively  that  the  disability  of  the  driver  to  control  him 
was  caused  by  the  same  or  some  other  defect  in  the  highway; 
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Jachon  y.  Toum  of  BeUevieUy  80  Wis.  250.  In  Maine  also,  the 
same  subject  has  been  much  considered,  and  with  the  like  re- 
sult: Moore  v.  Abbot^  32  Me.  46;  Coombs  ▼.  Topahamf  88  Me. 
204;  Anderson  ▼.  Bath^  42  Me.  846;  Movlton  ▼.  Sanjord^  51 
Me.  127.  In  the  latest  of  these  cases  it  was  determined  that 
if  there  be  two  efficient,  independent,  proximate  causes  of  an 
injury  sustained  by  a  traveler  upon  a  highway,  the  primary 
cause  being  one  for  which  the  town  is  not  responsible,  and  the 
other  being  a  defect  in  such  highway,  the  injury  cannot  be 
said  to  have  been  received  through  such  defect,  and  the  town 
is  not  liable  therefor,  though  the  traveler  himself  is  in  no  de- 
fault It  is  true  that  in  these  states  there  are  statutes  defin- 
ing the  right  of  action  for  such  injuries,  but  they  are  merely 
declaratory  of  the  common  law. 

This  precise  question  has  not  been  as  frequently  considered 
in  this  state  as  in  the  states  referred  to,  but  in  Chartiers  Tp. 
v.  Phillips,  122  Pa.  St.  601,  it  was  distinctly  raised  by  a  point 
in  which  the  court  was  asked  to  charge  that,  ^  to  render  a 
township  liable  for  an  injury  by  a  defect  in  a  highway,  it  must 
have  been  the  sole,  efficient  cause  of  the  injury;  and  if  the 
jury  find  from  the  evidence  that  this  accident  to  the  plaintiff 
was  caused  by  the  uncontrollable  struggle  of  a  choking  horse, 
or  from  this  cause  concurring  with  a  defect  in  the  highway, 
then  their  verdict  must  be  for  the  defendant."  For  refusal  to 
affirm  this  point  without  qualification,  the  judgment  of  the 
common  pleas  was  reversed.  To  the  same  effect  is  Herr  v. 
City  of  Lebanon,  80  Week.  Not.  Gas.  248,  decided  at  this  term. 
These  judgments  require  no  vindication.  They  are  logical 
deductions  from  the  rule  of  law  which  must  be  invoked  by 
every  plaintiff  who  seeks  redress  for  an  injury  received  through 
the  negligence  of  another.  The  injury  must  have  been  the 
natural  and  probable  result  of  the  defendant's  negligence. 
But  the  cases  must  be  rare  in  which  an  injury  can  be  said  t^ 
be  the  result  of  the  negligence  of  a  party,  when  there  ia 
another  and  primary,  efficient,  proximate  cause,  wholly  inde- 
pendent of  such  negligence,  and  for  which  the  party  charged 
with  negligence  is  in  no  way  responsible.  In  such  cases  it 
would  be  incumbent  on  the  plaintiff  to  show  that  the  accident 
would  have  happened  without  the  concurrence  of  the  primary, 
efficient^  proximate  cause. 

In  this  case  the  driver  lost  control  of  the  horse  the  moment 
be  took  fright  at  the  donkeys  and  tin  cans,  and  she  had  not 
regained  efficient  control  at  the  moment  of  the  accident.    Her 
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own  testimony  ib,  that  sbe  was  larying  to  stop  him,  but  had  not 
succeeded.  He  was  still  pursuing  bis  flight,  dragging  the 
wrecked  baggy  after  him;  whep  the  .occupants  were  thrown 
out.  It  may  be  conceded  that  the  township  would  have 
been  answerable  for  the  injuries  if  it  had  appeared  that  the 
plaintiff  would  have  been  thrown  out  in  the  same  manner  if 
the  horse  had  not  received  this  extraordinary  fright  and 
wrecked  the  buggy,  but  this  did  not  appear.  On  the  con- 
trary, it  appeared  in  the  plaintiff's  evidence  that  the  partj 
had  passed  the  place  of  the  accident  in  safety  a  few  minutes 
before  without  noticing  any  defect  But  for  the  fright  of  the 
horse  and  the  driver's  loss  of  control,  they  would  have  con- 
tinued their  journey,  and,  of  course,  the  accident  would  not 
have  happened.  How  much  the  wreck  of  the  buggy  may 
have  had  to  do  with  the  final  catastrophe  may  be  inferred 
from  the  account  given  by  plaintiff's  witnesses,  and  the  belief 
expressed  by  the  driver  that  if  the  wheel,  instead  of  the  hub, 
had  gone  into  the  hole,  the  buggy  would  not  have  been  upset 
But  the  loss  of  the  wheel  was  not  in  any  manner  attributable 
to  any  defect  in  the  highway.  It  was  admitted  that  the  road 
was  in  good  condition  at  the  point  where  this  beginning  of  the 
accident  occurred.  It  is  therefore  clear  that  the  proximate 
cause  of  the  plaintiff's  injury  was  the  fright  of  the  horse,  and 
that  that  fright  was  not  caused  by  any  defect  in  the  highway^ 
or  by  any  neglect  of  duty  on  the  part  of  the  supervisors. 
For  this  reason  the  judgment  must  be  reversed. 

Municipal  Corporations  —  Liabiutt  iox  DEnonvB  Hiohwatb^ 
Pkoximatk  and  Rkmotb  Oausb  or  Injury.  ~  To  render  a  city  UaUo  for 
neglect  to  keep  its  streets  in  proper  condition,  ■neh  negligenoe  most  be  the 
proximate  cause  of  the  injury:  Clint  ▼.  CreaceiU  City  R,  B,  Co,^  43  La.  Ana. 
327;  2i)  Am.  St.  Rep.  187,  and  note;  Wett  Ma/ianoy  Township  v.  WaUon,  116 
Pa.  St  344;  2  Am.  St  Rep.  604,  and  note;  Childrey  t.  Hnniington,  34  W. 
Va^  457.  A  declaration  against  a  city,  alleging  negleot  to  repair  streetii 
fails  to  state  a  cause  of  action  if  it  does  not  show  that  the  alleged  daniagee 
resulted  from  that  breach  of  duty:  CUy  Council  v,  Oilmer,  33  Ala.  116;  70 
Am.  Dec.  662,  and  note.  The  negligence  of  a  responsible  agent  intervening 
between  defendant's  negligence  and  the  damage  suffered  breaks  the  eao^ 
oonuoction.  When,  therefore,  a  person  driring  on  a  highway  meets  another, 
also  driving,  who  fails  to  turn  oat  as  required  by  statute,  and  the  former  is 
compelled  to  drive  upon  the  side  of  the  road,  and  is  injured  by  ooUiding  with 
a  post  in  the  highway,  just  outside  of  the  traveled  part,  the  town  will  not  be 
liable,  but  the  person  whose  act  was  the  proximate  cause  of  the  injury  will 
be  liable  therefor:  Mahogatty  ▼.  Ward^  16  R.  L  479;  27  Am.  St  Rep^  763^ 
and  note. 

Municipal  G)rporations  — LiABiLrrT  for  Dkfectivb  Highway  — Con- 
OUEKINO  Causks.  — The  faot  that  a  highway  is  so  oon^tructed  that  it  is  noK 
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Ukely  to  kMp  in  good  MAdiUoa  for  •  grea^  length  of  Mme  wfQ  aol  impoto 
liability  on  a  town,  bound  to  keep  it  in  repair»  for  injury  oanaed  by  the  rndden 
■oftening  of  the  earth  therein,  nnleet  the  town  had  notioe  that  the  danger  waa 
■o  imminent  as  to  ahow  a  want  of  reasonable  earo  in  guarding  agaiaflt  aooi* 
dent:  Stoddard  w.  WmekuHr,  164  Mass.  149;  26  Am.  St  Bepb  223^  and  note. 
A  defect  in  a  highway  for  which  a  town  ia  answerable  most  bei  snoh  that  it 
ia  the  sole  eanae  of  the  injury  oomplaioed  of.  If  snch  injury  is  the  combined 
result  of  the  defect,  united  with  some  distinct  concurring  cause^  the  town  Is 
not  liable  for  the  injury,  unless  the  ooncnrring  cause  bo  a  pore  aoeldeot,  un- 
aided by  human  agency:  /Vott  t.  ITeyfnoa^  147  MaaiL  946;  9  Am.  8t  Rop^ 
•91,  and  notei  JtfUH  f».  Vtrieg,  35  III  58«  85  Am.  De«.  342,  aal  nota. 

MvNiarai.  CoRFOftATioNs^DBrisiQTivB  Highway  ^  fitiG«rKNSx>  Horbb 
Ml  CoffcuRRiHQ  Causk  o7  Ibjurt.  — Towuship  officers,  in  keeping  a  public 
highway  safe  for  travel,  are  bound  to  anticipate  only  the  ordinary  needs  of 
travel;  and  they  are  not  bound  to  anticipate  the  danger  to  which  tllo  fright 
•ned  home  o^  a  traverer  may  expose  him:  Uorstlgk  r.  DunMi,  146  Bik  St.  290$ 
27  Am.  St  Bop.  666.;  HyiMl  v.  Y(mk€ra,  104  N.  T.  434;  68  Am.  Bap.  ^2% 
f  nd  exteiided  note;  note  to  AilcuUa  t.  WUson^  27  Am.  Rep.  398.  In  the  fol* 
lowing  cases  the  municipal  corporation  was  held  liable  in  damages  for  defects 
in  highways,  where  the  concurring  cause  of  injury  waa  Ac  rannittg  away  of 
a  frightened  horses  HUshMe  t.  Adamt,  107  Ii>d.  476;  67  Am.  Rap.  124; 
^UaBta  T.  WUmm,  69  Oa.  544;  27  Aj».  Kep.  896;  Aey  ft.  PhUade^kia,  81 
Fa.  St.  44;  22  Am.  Eep.  733;  J^sfi  y.  £uu«  C%,  64  Mo^  698;  14Am.fiepk 
487;  B|r«r/y  t.  AnamotOt  79  Iowa»  204. 


Baum  v.  Birch^all. 

[ISO  PmrNSTLVAHIA  Btatb,  161) 

Ob>Hffi.icr  or  Laws  —  M ostoaob  —  Placb  of  PndORMjiiiOB.  —  When  a  bond 
awl  mortga^  for  the  pnrchaae  oi  real  eeteto  in  one  stat^are  execoted 
is  another  state^  but  show  npoa  their  faea  thai  they  are  to  be  performed 
in  the  state  where  the  land  is  situated^  their  validity,  nature,  obligation, 
and  interpretation  must  be  governed  by  the  laws  of  the  latter  state,  al- 
though brought  in  qaestion  in  some  other  state. 

CDHViJcr  OF  Laws  —  Marbibd  Womab'b  Bmtd  Ain>  MoRitiAoa  Goybbkbd 
BT  tsb  lax  Rn  Sir&  — A  married  woman's  bond  and  mortgagee  for 
the  purchase  price  of  land  situated  in  one  state,  executed,  delivered,  and 
to  1)0  performed  in  that  state,  and  upon  which»  according  to  its  laws,  she 
is  liable  notwithstanding  her  coverture,  will  be  construed  in  the  courts 
of  another  state^  so  as  to  secure  to  her  the  advantages  and  enforce  against 
her  the  obligation  of  her  cootracl^  in  accordance  with  tho  Uwb  of  Ibo 
■tate  where  it  was  exocnted  and  delivered. 

Avery  D.  Harringtony  for  the  appellant 

/.  Martin  Rommel  and  Jame$  W.  Westj  for  the  appelleen. 

WiLUAMSy  J.  The  de&ndanta  are,  and  were  at  the  date  of 
the  bond  on  which  this  jadgment  was  entered,  husband  and 
wife.    In  the  winter  of  1884-85  tliey  lived  in  thiB  state,  near 
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Philadelphia.     Desiring  to  remove  to  Delaware,  they  visited 
Dover  and  its  vicinity  in  February  in  1885,  in  search  of  a  suit- 
able farm  on  which  to  make  their  home.     Among  the  farms 
examined  by  them  was  that  of  Baum,  the  plaintiff,  from  whom 
they  got  the  price  and  terms  of  payment  at  which  he  would 
sell.     They  then  returned  to  their  home,  near  Philadelphia; 
but  H.  C.  Birchall,  the  husband,  soon  after  returned  to  Dover, 
and  in  the  name  and  by  the  direction  of  his  wife  made  a  con- 
tract with  Baum  for  his  farm,  and  paid  one  hundred  dollars 
hand-money  upon  it.    It  was  to  be  closed  as  soon  as  the  title 
papers  could  be  conveniently  prepared,  pending  which  Birch* 
all  came  back  to  his  home  in  this  state.     Soon  after,  a  bond 
and  mortgage  to  secure  so  much  of  the  purchase-money  due 
Baum  as  was  not  to  be  paid  on  delivery  of  the  deed,  were  sent 
by  mail  to  the  Birchalls  for  execution.     Both  instruments 
were  duly  signed  and  sealed  in  this  state,  after  which  Birchail 
took  them,  together  with  his  wife's  check  for  five  thousand  dol- 
lars, the  amount  to  be  paid  in  hand,  and  went  to  Dover  to  meet 
Baum  and  complete  the  transaction.     He  received  the  deed 
made  to  his  wife,  delivered  for  her  the  check  for  five  thousand 
dollars  and  the  bond  and  mortgage  to  secure  the  balance  of  the 
purchase-money.     Soon  after,  the  Birchalls  removed  to  their 
new  home,  and  continued  to  reside  on  the  farm  for  one  and  a 
half  years,  when  they  sold  it,  subject  to  the  mortgage,  and  re- 
turned to  this  state.    Their  vendee  did  not  pay  principal  or  in- 
terest upon  the  mortgage,  and,  as  the  result  of  legal  proceedings 
upon  it,  the  farm  was  brought  to  sale  by  the  sheriff.    The  pro* 
ceeds  of  the  sale  were  not  enough  to  pay  the  mortgage  debt, 
and  this  judgment  was  entered  upon  the  bond  for  the  purpose 
of  collecting  from  Mrs.  Birchall,  in  Chis  state,  the  balancestill 
due  on  the  purchase-money  of  the  farm.     She  then  made  ap* 
plication  to  open  it,  on  the  ground  that  the  fact  of  her  having 
signed  the  bond  in  this  state  made  it  a  Pennsylvania  contract^ 
and  that,  because  of  her  disability,  it  could  not  be  enforced 
against  her,  except  as  to  the  land  of  which  it  was  part  of  the 
purchase-money.    The  court  below  so  held,  and  the  correct- 
ness of  this  ruling  is  the  only  question  presented  by  this  ap- 
peal. 

If  it  be  conceded  that  the  bond  and  mortgage  were  execated 
in  this  state,  yet  it  appears  upon  their  face  that  they  were  to 
be  performed  in  the  state  of  Delaware,  and  the  general  rule  i<», 
that  in  such  cases  the  instrument  is  governed  as  to  its  vnUU 
ity,  nature,  obligation,  and  interpretation  by  the  laws  of  t\>e 
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place  where  it  is  to  be  performed:  Story  on  Conflict  of  Laws, 
sec.  280;  2  Kent's  Com.  459.  Interest,  which  is  the  ordinary 
measure  of  compensation  for  delay  in  performance,  is  to  be 
computed  according  to  the  law  of  the  place  of  payment:  Brown 
V.  Camden  etc.  R.  R.  Co.y  83  Pa.  St  816.  The  remedy  and  the 
effect  to  be  given  to  any  existing  disability  in  the  maker  of 
the  instrument  are  also  to  be  determined  by  the  law  of  the 
place  of  payment:  HiU  ▼.  Chaser  148  Mass.  129.  The  same 
rule  applies  where  the  contract  is  made  by  correspondence 
through  the  mails,  or  by  telegraph.  Thus  it  was  held  that  if 
one  orders  goods  from  another  state  by  mail,  which  are  sent 
by  a  carrier,  the  contract  is  made  where  the  order  is  received 
and  the  goods  delivered  to  the  carrier  for  the  buyer,  and  the 
law  of  that  state  will  govern  the  contract:  MUliken  v.  Pratt j 
125  Mass.  374;  28  Am.  Rep.  241.  The  courts  of  this  state  will 
administer,  in  such  cases,  the  iex  loci  contractus  as  against  one 
under  disability:  Evane  v.  Cleai-y,  125  Pa.  St.  204;  11  Am.  St 
Rep.  886.  But  this  case  stands  on  still  stronger  ground.  De* 
livery  is  an  essential  part  of  the  execution  of  any  instrument. 
It  is  not  enough  to  sign  and  seal  a  bond.  It  is  effectual  only 
when  it  is  delivered  to  the  party  interested  in  it,  or  to  some 
one  for  him.  The  bond  might  have  been  signed  wherever  it 
was  most  convenient  for  the  obligor  to  give  attention  to  %  but 
it  was  an  ineffectual  and  useless  paper  until  delivery  to  the 
obligor.  The  delivery  was  made  in  Delaware,  where  it  was  ta 
be  performed.  It  was  made  a  binding  obligation,  itp  execu- 
tion was  completed  in  that  state,  and  for  this  further  reason  it 
must  be  governed  by  the  laws  of  that  state. 

So  far  we  have  considered  tne  instrument  as  a  contract  with- 
out regard  to  the  character  of  the  subject-matter;  but  upon ' 
looking  into  the  transaction  of  which  it  is  a  part,  we  learn  that 
it  is  a  contract  relating  to  real  property.  Now,  the  rule  relat- 
ing to  such  contracts  has  been  well  settled  from  the  earliest 
days  of  the  English  common  law.  Real  property  cannot  at- 
tend the  person  of  the  owner  as  he  goes  from  one  jurisdiction 
to  another.  It  is  fixed,  immovable,  and  necessarily  under 
the  law  of  the  place  where  it  lies.  Contracts  relating  to  it 
must  therefore  necessarily  be  governed  by  the  lex  rei  ritx: 
Story  on  Conflict  of  Laws,  424.  It  seems  that  the  law  of  the 
state  where  Baum's  farm  was  located  makes  a  married  woman 
personally  liable  on  her  bond  given  for  property  bought  by 
her.  Mrs.  Birchall  went  there  to  look  at  and  treat  for  thi<^ 
farm.     She  contracted  for  it,  through  her  husband,  in  ti  :  & 
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state.  tShe  Teoeivad  her  detd  and  delivered  her  money,  her 
bond  I  and  mortgage,,  in  complete*  execution' of  her  contract, 
there,  wher^  thaland  was.  iTheJaw  of  that  state  dt^tcrniinoB 
the  efiTeot  of  tha  eoavejanoe  receivediby  her,  and  of  the  Loud 
and  mortgage  giv.e»  byrh^r  tp  aeouro  tbe^  psrehase  price  of  the 
land  ahe. bought  >W;ei  have  therefore.a  contract  made  aod,  in 
legal  e&ot,.  delivered  in  Delawaire^  foir  the  purchaea  of  real 
property  in  that  state,  opdn  whtQh,aec9rdiiig  to  the  laws  of 
that  stated  the  defendant  is  personally  Uable,  notwithstanding 
her  coverture.  In  passing  upoa  it  hero,  our  oourta  will  secure 
to  her  the  advantages^  and  enforce  against  bar  the  obliga lions, 
of  her  C4)ntraot.io.aocordaoe0f  with  the  laws  of  that  state.  Tliis 
conciusioa  requires  us  to  reverse  the  order  of  the  court  below 
opeaang  the  judgment,,  and  toorestore  it  to- the  records* 
'  The  ordeir  is  reversed  and  set*  aside  according)./. 

.   C0inr|«T<^  OF.  LAW9.^  Gt|N1ta4CT8  REI.ATINO  TO  RBAI^TTv  BV  WhAT  L^W 

OoYXRN^D.  — The  law  of  tb^.nto*  ooncluaively  governs  aa  to  ^X]  questioi^ 
relating  to  rights,  titles,  and  interests  in  and  to  real  estate:  iHckardmm  V. 
J>e  Q'nmvUHa^  107  Mo.  422;  ^  Am.  StL  ftbp.  42S,  a&d  note  with  outB'oeltMlsd 
discassing  this  question;  LiwUty.  r.  0*Jitiiljf,  60  N.  J.  B9.  63(>s  7  A>o.  Si 
Rep.  802,  and  note.  .The  lex  1(K'  rs4  bU-jb  detennii^es  the  vs^idi^y  of  mortr 
gages  of  real  property:  Fen^^mlen  y.  T'ffii  66.  N.  H.  39.  A  for^clo:uire,  is 
the  courts  of  New  Tork,  of  a  tnortgage  npon  lands  in  Connecticut  has  00 
validity:  F\irnu»%*  Lotin  etc  06.  v.  Piutal  Tel  Co.,  66  Contt.  3M;  3  Am.  St 
Rep.  68,  and  nota  The  «ffeot  of  a  oouVeyauMe^  inide>  in  Kew  York,  ol  kiin<b 
in  West  Yixgiaia  is  to  be  deiertoiaed  by  the  law  of  the^  latter  state;  boU 
contract  made  in  New  York,  between  citizens  of  that  f tate,  for  the  loan  of 
money,  to  secure  the  payment  of  which  such  conveyance  was  executed,  is  to 
be  governed  by  Oia  laws  of  Now  York:  Klmekv.  Price,  i  W.  Ya.  4;  6  Am. 
Rep.  26S. 

voRMANca  —  For  a  diseussion  of  this  subject,  see  Wavarlif  NaL  Baak  y.  JdaJll$ 
160  Fa.  St  466;  post,  p.  823,  and  note  with  cases  colltoted^ 


BuoK  V.  Pennsylvania  Railroad  Company. 

C^M  PaNNBTLTAHIA  STATB,  170.] 

iDoMvoii  CARRiBRS^LiJicrrATiox  or  LiABiLrrr  —  BpftDBir  of  PBoor— A 
common  carrier  of  goods  may  Hmit  his  liability,  except '  as  agsiinst  hii 
own  negligence;  and  his  liability  thoa  depends  up<m  proof  of  oegiigestf 
in  faot  If  no  explanation  is  given  as  to  how  an  injury  ooonrred,  a  pre- 
sumption of  negligence  arises,  justifying  a  recovery  in  oases  where  thers 
is  no  other  proof  than  of  the  delivery  of  the  goods  to  tko  carrier  in  s^<x^ 
condition,  and  their  arrival  at  the  point  of  destiuatiou  in  a  dams^^eJ  atm* 
dition. 
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€k>MMOK  CABimats— CornuoT  Lucimio  LxABiLtrr^BntiHar  or  Fboov. 
—When  ^ere  ii  proof  of  the  fact  of  injury  to  goods  during  transport** 
ttoQ,  bat  tbe  mannor  of  Hs  oconrronco  does  not  import  negligenoe  on  the 
part  flf  tlM  eanaier,  Im  is  AC*  lialAi^  if  Us  «octtra0t  w  for  a  Umited  li^^ 
«Alfr,  «nkss  ibore  is  praol  of  laqyiyoos  as  so  HMfaseiog  oauss  of  *he  ia- 
jnr7«  and  tbe.harda«  of  making  aioh  proof  is  upon  tbeah^ppaE. 

IVnofON  Carrivus — Pritomftiov  ov  Nbolioskox.  — Air  Ikjorkkts  Aooi- 
DBMT  alone  raises  a  prima /aefepresnniptioo  &t  nogligenee  on  the  part  of 
ik»  earner,  ani  de«ol?«s  npon  hi«  to  ^iaprovv  <enA  negHgenoe. 

(kRUKE — CanTAAor  XoBriwi  hukmum — Vbclvsmoi^  ranr 
Qcmnov  Jxm  Jurz. «- Wbso  «0oods  of  a  deliiaftasKid  tegile  ottanolar 
are  sbowa4o  have  been  ahipped  in  good  'Order^  and  deUrered  in  bad  order, 
under  a  oontraot  Hmiting  the  earner's  liability,  and  it  is  also  shown  thai 
tiM  foods  -WOPS  carvfoRy  pac&ai,  aad  liaMe  <to  %reak,  with  the  most 
eawfnl  hamftinn,  mmiikak  tbera*«asaaeollisunw  wreak  ^stiag  their 
tBaaspoEtatioa,  iha  wmiim  isa«titlsd  ta faara  Ifce  faaatiao  of  negKgeaae 
oaosidered  by  the  Jary^  with  proof  oa  his  part  as  io  jnat  how  tbe  aocidaat 
happened,  to  relioTo  him  of  the  preaamption  of  negligenoa  arising  from 
Hsi 


AssuifpaiT  to  recover  tbe  Talae  of  six  atovee,  ghipped  by 
the  defendant  company  under  a  centract  etipulatiog  that  be- 
cause of  their  fra,gile  character,  and  in  oonaideration  of  reduced 
rates,  the  carrier  was  released  from  lialiilitjr  tor  loss  or  dam- 
age during  transportation.  The  stoves  were  loaded  and  tbe 
car  holding  them  sealed  at  Beading,  and  opened  at  Columbia, 
for  the  purpose  of  transierring  them  to  another  car.  Hero 
they  were  found  to  be  broken.  The  evidence  showed  that 
they  were  carefully  packed  in  tbe  car  wheia  tbe  transportation 
began,  that  there  had  been  no  wreck  or  ooHidon  during  tbe 
transit,  and  that  tbe  stoves  could  have  been  broken  by  the 
jar  of  the  cars,  even  with  the  most  careful  handling.  The  in- 
structions given  and  objected  to  sufficiently  appear  from  the 
opinion. 

Thenuu  H.  Murray  and  Cyrus  Gardtmf  for  the  appellant. 

AUmzo  P.  MacLeod  and  Walter  BarreU,  for  the  appellee.        i 

Qbbb!?,  J.  In  the  main,  the  learned  court  below  correctly 
instructed  the  jury  as  to  the  law  of  the  case,  and  in  certain 
portions  of  the  charge  the  question  of  the  defendant's  negli- 
gence was  apparently  left  to  the  jury  on  the  whole  testimony 
affecting  that  subject.  The  complaint,  however,  of  the  de- 
fendant is,  that  in  certain  other  portions  of  the  charge  the  jury 
were  wrongly  instructed  as  to  the  burden  of  proof,  and  were 
told  that  unless  the  defendant  proved  just  how  the  injury  to 

the  stoves  was  inflicted,  a  conclusive  presumption  of  negligence 
AH.  sa  Ebp^  Vol.  XXX.  — m 
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arose,  **  and  the  defendant  must  be  regarded  as  an  insurer,  and 
not  as  a  bailee  for  hire,  with  a  limited  liability  under  the  con* 
tract"  It  is,  of  course,  not  disputed  under  our  decisions  that 
the  carrier  of  goods  may  limit  his  liability,  except  as  against 
his  own  negligence^  and  in  that  event  the  liability  depends 
upon  the  proof  of  negligence  in  fact  If  no  explanation  what- 
ever is  given  as  to  how  the  injury  occurred,  a  presumption  of 
negligence  arises,  which  is  sufficient  to  justify  a  recovery 
in  cases  where  there  is  no  other  proof  than  of  the  delivery  of 
the  goods  to  the  carrier  in  good  condition,  and  their  arrival 
at  the  point  of  destination  in  a  damaged  condition.  Such  were 
the  cases  of  American  Exp,  Co.  v.  Sands^  55  Pa.  St  140,  and 
Grogan  v.  Adams  Exp,  Co.,  114  Pa.  Si  523;  60  Am.  Rep.  360. 
On  the  other  hand,  where  there  is  proof  of  the  fact  of  the  in* 
jury  and  the  manner  of  its  occurrence  in  circumstances  which 
did  not  import  negligence  of  the  defendant,  there  is  no  liability 
of  the  carrier,  whose  contract  was  for  a  limited  liability  only, 
except  upon  proof  of  negligence  as  an  inducing  cause  of  the 
injury,  and  the  burden  of  making  such  proof  is  upon  the  plain- 
tiff. Such  are  the  cases  of  Famham  v.  Camden  ete.  R.  R.  Co., 
66  Pa.  St  68,  and  PatUraon  v.  Clyde,  67  Pa.  St  500. 

In  the  latter  of  these  cases,  Mr.  Justice  Agnew  said,  speak 
ing  of  the  carrier:  "  When  he  has  shown  a  loss  within  the  ex- 
ception of  his  contract,  without  apparent  negligence,  he  has 
brought  himself  within  the  terms  of  his  bargain.  On  whnt 
principle  is  thai  bargain  to  be  nullified  by  requiring  of  him 
the  production  of  that  evidence,  the  loss  or  difficulty  of  obtain- 
ing which  was  the  very  reason  for  limiting  his  responsibility?" 

In  that  case  the  ship  was  destroyed  by  a  fire  at  sea,  with  all 

her  cargo,  but  without  proof  as  to  the  manner  of  the  accident, 

and  it  was  held  there  was  no  liability  without  affirmative 

proof  of  negligence,  the  burden  of  which  rested  upon  the  plain- 

.  tiff. 

In  the  case  of  Penmylvania  R.  R.  Co.  v.  Raiordon^  119  ?fL 
St  577,  4  Am.  St  Rep.  670,  a  right  of  recovery  also  was  de- 
nied because  there  was  no  affirmative  proof  of  negligence  given 
by  the  plaintiff.  The  freight  carried  was  a  horse,  under  a 
limited  liability  contract,  and  it  was  shown  that  the  animal 
was  in  good  condition  when  shipped,  but  was  found  dead  when 
the  car  was  opened.  There  was  no  proof  as  to  how  the  aninml 
died,  but  there  was  proof  that  no  accident  happened  to  the 
train,  or  the  car  in  which  the  horse  was  placed.  We  held  that, 
in  the  absence  of  proof  as  to  how  the  horse  died,  and  of  any 
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proof  of  negligence  by  the  defendant,  there  oould  be  no  recov 
ery.  Our  brother  Williams  said:  "  If,  fc^  any  reason,  an  *  in- 
jurious accident '  happens  to  or  by  reason  of  that  which  the 
carrier  provides  for  the  transportation^  the  law,  which  imposes 
the  exercise  of  the  utmost  care  upon  him,  presumes  the  acci- 
dent to  be  due  to  the  want  of  that  care,  and  puts  upon  him  the 
duty  of  successfully  relieving  himself  from  that  presumption. 
But  when  the  fact  of  an  *  injurious  accident '  is  not  shown  to 
exist,  the  presumption  which  arises  from  it  cannot  be  invoked 
by  a  plaintiflF."  We  held  that,  in  the  absence  of  any  proof  of 
the  happening  of  an  accident  or  the  negligence  of  the  carrieri 
the  court  below  should  have  given  a  binding  instruction  to 
find  for  the  defendant. 

In  the  case  of  Phoenix  Pot  Work$  v.  Pittsburgh  etc.  R.  R.  Co,^ 
139  Pa.  St.  284,  which  was  very  like  the  present  case,  we  held 
it  was  for  the  jury  to  say  whether,  upon  the  whole  testimony, 
the  Injury  to  the  freight  was  occasioned  by  the  negligence  of 
the  defendant  There  was  proof  that  the  pots  were  carefully 
packed,  and  that  there  was  no  collision  or  derailment  on  the 
way.  There  was  no  direct  testimony  as  to  how  the  injury  oc- 
curred, or  of  any  specific  negligence  on  the  part  of  the  defend- 
ant. The  court  below  left  the  case  to  the  jury,  saying  to  them: 
*^  It  is  for  you  to  say  whether  there  was  any  negligence  on  the 
part  of  the  railroad  company";  and  we  affirmed  the  correctness 
of  this  direction. 

Recurring  now  to  the  present  case,  it  is  plain  that  it  was  for 
the  jury  to  say,  upon  all  the  evidence,  whether  the  defendant 
was  guilty  of  negligence,  in  the  transportation  of  the  stoves, 
which  resulted  in  their  injury.  We  think  the  charge  went 
rather  too  far  in  the  direction  of  instruction  that  the  defend- 
ant must  show  how  the  injury  was  occasioned,  implying  that 
the  very  circumstances  of  the  damage  must  be  proved  by  the 
defendant,  in  order  to  relieve  themselves  of  the  charge  of  neg- 
ligence. There  can  be  no  doubt  that  the  fact  of  a  shipment 
in  good  order,  and  a  delivery  in  bad  order,  is  evidence  of  neg- 
ligence of  itself,  but  it  is  evidence  only,  and  must  be  considered 
along  with  all  the  other  evidence  by  the  jury.  There  was 
evidence  that  the  stoves  were  carefully  packed,  and  that  there 
was  no  kind  of  collision,  or  accident  of  any  description,  in  the 
course  of  the  transportation.  The  defendant  was  entitled  to 
the  benefit  of  this  proof  upon  their  general  allegation  of  due 
care,  and  to  have  it  considered  by  the  jury,  although  they 
could  not,  or  did  not,  prove  afiirmatively  just  how  the  injury 
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was  occasioned.  The  court  did.  in  subsianoe,  leaya  Uie  whole 
c^se  to  the  jury  on  the  general  allegation  of  negligence,  bat 
also  instructed  them  particularly,  as  complained  of  in  (be 
fourth  assignment,  that  unless  the  defendant  showed  how  the 
accident  occurred,  the  legal  presumption  arose  that  they  wees 
liable  for  the  damage.  The  eflS^ct  of  such  instruction  would 
naturally  be  to  lead  the  jury  to  believe  that  they  must  find 
for  the  plaintifi^  unless  the  defendant  had  shown  distinctly  the 
actual  facts  and  circumstances  of  the  acoident  to  Uie  stoves. 
This,  of  course,  might  be  entirely  impossible,  end  yet  from 
the  other  facts  in  the  case  the  jury  might  be  satisfied  that  the 
stoves  were  not  injured  in  consequence  of  any  neglect  of 
the  defendant  There  was  proof  that  the  stoves  wero  exoeed- 
ingly  brittle,  and  that  they  were  likely  to  break  upon  the 
mere  handling  of  them,  and  without  any  jarrii^  or  j^ting  of 
the  cars.  I^  notwithstanding  the  regular  and  entirely  care> 
ful  handling  of  the  stoves  by  the  defendant,  tbej  were  liable 
to  break  without  any  negligence  of  the  defendant,  that  otr- 
cumstance  might  fairly  be  considered  by  the  jury  as  reliev- 
ing or  tending  to  relieve  the  defendant  from  the  charge  of 
negligence.  But,  under  the  charge,  it  was  apparently  an  es- 
sential prerequisite  to  freedom  from  an  imputation  of  negli* 
gence  that  the  defendant  must  show  the  actual  £Mts  and 
circumstances  of  the  accident  While  suoh  proof  manifestly 
does  impose  the  burden  of  proof  of  negligence  apon  the  plain- 
tiff, if  It  shows  the  acoident  occurred  without  negligence  of  the 
defendant,  it  seems  to  us  that  its  absence  does  not  deprive  the 
defendant  of  the  right  to  have  the  question  of  negligence  con- 
sidered upon  all  the  testimony.  These  views  impel  us  to 
sustain  the  first  five  assignments  of  erroc  The  remaining 
assignments  are  not  sustained. 
Judgment  reversed,  and  new  venire  awarded. 

Carrurs  —  Coif  TRACTS  Lufrmio  Liabiutt.  ^  A  ooounoa  Mrrler  Mnno^ 
by  coutraot  with  a  shipper,  relieve  itself  in  any  manner  from  liability  for 
damagea  arising  from  loes  or  injury  resulting  from  He  own  negligenoe:  Jokm* 
mn  y.  AkAama  eic  /?>  Co.,  09  iiiss.  191;  (MX190  9tc  S.  B.  0$.  w.  Witt^,  St 
Neb.  276;  29  Am.  St  Rep.  436,  and  note;  OMi€ago  Me.  Jtf  (h.  r.  Oht^^man. 
133  IlL  96;  23  Am.  St.  Rep.  687,  and  extended  not^  in  whieh  this  anbjeeft 
is  fnlly  treated.  Bat  see,  however,  PaeyU  Bsprtm  Oe.  ▼.  #Wfl|f,  46  SLan.  467; 
26  Am.  St.  Rep.  107,  and  note. 

NsoLioBtfOB— PsiBUHPnov  or,  ntoM  Hapfmijiw  ev  Istvbioob  Aora- 
hbht:  See  Fettenr  t.  MmAimm  iTy  Ok.  184  X.  T.^Mi  mii$.^m^mA 
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htmnukwm — DcraLomntB  ov  TrrLB  —  HgsiiAVD  and  Wm^-Brmnrai  «» 
Show  Aobnot.  «-  Whea  a  policy  of  fire  intaraaoa  proWdos  that  it  ihaU 
be  void  if  the  iaterest  of  the  iasared  is  not  truly  stated  therein,  and  it 
is  taken  out  upon  property -of  a  wife  in  the  name  of  her  hnsbandf  with- 
ODt  notice  to  the  ineurer  of  her  ownvrehip,  she  oamiai  reeorer  for  tha 
losft  in  her  own  name;  nor  is  eridenoa  sdnusstblsC'in  anah  oasa,  to  show 
that  the  haahand  waa  acting  sa  her  agaai  when  ha  proonred  the  idsuw 
ance,  in  the  absence  of  an  offer  to  reform  the  polioy  or  to  show  that  tha 
insurer  knew  of  the  agency. 

H.  C.  Brubaker  and  Q.  0.  Kennedy^  for  the  appellaiiL 
Mariott  Brosius^  for  the  appellee. 

Paxson,  J.  This  wm  an  action  m  the  coart  helow  to  va- 
coyer  the  amount  of  loss  stistained  ander  a  fire  insaranoe 
policy.  Upon  the  trial  below,  the  plaintiff  offered  the  policj 
in  evidence,  which,  upon  objection,  was  excluded  by  the  court. 
The  ground  for  this  ruling  was  tiiat  the  policy  waa  in  the 
name  of  Henry  Difibnbaugh,  while  the  enit  was  brought  in 
the  name  of  Emma  H.  Diffenbaugh,  his  wife.  In  other  words, 
the  husband  insured  the  property  in  his  own  name,  while  the 
insurable  interest  and  title  thereto  was  in  his  wife.  The 
learned  judge  also  declined  to  perait  the  plaintiff  to  prove  by 
her  husband  that  he  was  acting  as  her  agent  when  he  made 
the  application  for  the  insurance  with  the  agents  of  defendant 
company.  There  was  no  offer  to  show  that  when  the  com- 
pany wrote  the  policy  they  were  informed  of  the  fact  that  the 
property  belonged  to  the  wife. 

The  plaintiff  relies  upon  Harris  v.  Yari  MuL  Ins.  Oo.^  80 
Pa.  St  349,  Story  on  Agency,  and  some  other  anthorities,  to 
sustain  her  position  that  where  an  insurance  is  effected  by  an 
agent,  he  may  insure  in  his  own  name,  or  in  the  name  and 
for  the  benefit  of  his  principal.  Story  does  certainly  lay  down 
this  doctrine,  and  we  are  not  now  disputing  it.  All  that  Har- 
ris  V.  York  Mut.  Ins.  Co.,  50  Pa.  St.  349,  decided  was,  that  a 
tenant  by  the  curtesy  has  an  insurable  interest  in  the  real 
estate  of  his  wife.  It  is  true,  the  language  of  Woodward,  C.  J., 
is  broader  than  the  point  decided.  In  the  case  in  hand,  how- 
ever, the  policy  contains  a  clause  which  takes  it  out  of  the 
line  of  ca^s  cited  by  the  appellant.  The  clause  is  as  follows: 
^*This  entire  policy  shall  be  void  ....  if  the  interest  of  the 
insnred  be  not  truly  stated  herein.**  This  clause  is  not  with- 
out force.    Its  meaning  is  apparent    Its  object  is  to  enable 
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the  insurance  company  to  know  who  it  is  insuring.  It  might 
be  entirely  willing  to  insure  the  property  of  A,  and  yet  refuse 
to  insure  the  property  of  B  upon  any  terms.  As  there  was  no 
pretense  that  when  Henry  DifTenbaugii  insured  this  property 
in  his  own  name  he  informed  the  company  that  the  property 
belonged  to  his  wife,  we  are  of  opinion  the  latter  cannot  re> 
'  cover,  and  that  she  was  properly  nonsuited. 

It  is  true  that  equity  will  reform  a  written  contract  in  a 
case  of  fraud,  accident,  or  mistake.    There  was  no  evidence, 
however,  before  the  court  by  which  this  contract  could  have 
been  reformed,  nor  was  there  any  offer  made  to  reform  it. 
Judgment  aflSrmed.  

Iksuranoi— Whkthib  Husbawd  has  ImnraASLi  IxmatMn  nr  Wmli 
PaopiBTT.  — A  policy  of  inioFftooe  taken  by  a  hotbaiid  in  good  faith  on  hit 
wife*s  goods  is  void,  even  though  the  inenrer  knew  the  trne  ownership:  Agri» 
cultural  Int.  Co.  t.  Montague,  38  Mioh.  648;  81  Am.  Rep.  326;  Trader$*  In$, 
Co.  ▼.  Newman,  120  Ind.  654;  PeUean  In$.  Oo.  t.  SnUth,  02  AU.  428.  Where 
a  husband  took  out  a  policy  of  insurance  in  his  name^  on  what  he  datmed  to 
be  his  property,  but  which,  after  loss,  proved  to  be  the  property  of  hie  wile^ 
she  cannot  recover  on  the  policy,  because  the  oontraot  was  with  the  husband, 
and  contained  no  hint  of  agency  or  trusteeship:  Ztmmermam  t.  Farmen*  /jw. 
Co,,  76  Iowa,  352.  A  husband  in  poesession  and  enjoyment,  with  hit  wife^  of 
her  real  and  personal  property,  with  an  inchoate  right  of  curtesy,  has  an  in- 
snrable  interest  in  both:  Trade  Im,  Co.  t.  Barradif,  45  N.  J.  L.  643;  46  An. 
Rep.  792.  A  husband  has  an  ioeurable  interest  in  his  wife's  property,  ia 
Maryland:  Mutual  etc  Ine.  Co,  r.  Dtak,  18  Md.  26;  79  Am.  Dec  673^  and 
note. 

IhSURANOS— FAILinKB  TOStATB  TbUB  IllTBRISr  m  PBOrBBTT  iNSCTBllk 

—Policies  need  not  disclose  the  nature  of  the  interest  of  the  insured,  nnleee 
some  condition  in  them  requiree  such  disclosure:  Rigge  t.  OommertkU  efcL 
/lis.  Co,,  125  N.  Y.  7;  21  Am.  81  Rep.  716.  The  omissioa  of  thaowner  of 
an  equitable  title  to  state  the  nature  thereof  will  not  avoid  a  policy  of  in- 
surance, under  a  condition  forfeiting  the  insurance  if  the  interest  of  tho 
insured  is  other  than  entire  and  eole  ownership.  If  the  fact  is  not  to  repre> 
sented  to  the  company:  Dupream  v.  ffibemla  Int,  Oo.»  76  Mich.  616.  If  a 
policy  provides  that  any  interest  not  absolute  mnst  be  repreeented  as  ineh,  and 
the  interest  of  the  insured  is  not  absolute,  but  was  to  repreeented,  no  recovery 
can  be  had  on  the  policy:  MeCormkk  v.  OrietU  Ine.  Co.,  86  Cal.  260;  Henning 
V.  Western  Aesur,  Oo,,  11  Iowa,  819;  Weed  v.  London  etc  Inc  Oc,  116  N.  Y. 
106.  Where  the  policy  provides  that  the  insurer  shall  not  be  liable  if  tho 
interest  of  the  assured  is  not  one  and  absduto  and  aole  ownership^  no  reoov. 
ery  can  be  had  if  his  interest  ie  lees:  (Mine  v.  8t,  Pamletcinc  Oc,  44  Minn. 
440;  Bast  Texae  etc  Ine.  Oo.  v.  Brown,  82  Tex.  631;  Brown  v.  OommereuU  etc 
Int.  Co,,  86  Ala.  189.  Fraudulent  concealment  or  misrepresentation  in  re* 
gard  to  an  owner's  interest  in  insured  property,  to  the  prejudice  of  tho 
insurer,  will  avoid  the  policy:  Morriaon  ▼.  Tenneeeee  etc  Inc  Oc^  18  Mo. 
262;  59  Am.  Dec  299,  and  extended  note;  Mutual  e§c  Inc  Oo.  w.  Deale,  18 
Md.  26;  79  Am.  Dea  6781,  and  note.  B99  Weeterm  Ammk  <kk  w.  Stoddard,  dS 
Ala.  606. 
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Shaokamaxon  Bank  v.  Yard. 

[160  P1.M1ISYLYAICI4  STATB,  851.) 

SuftKTTSHir  —  Chanqb  or  Dutirs  or  Principal.  —To  DraoHAHOi  a SuRvrr 
by  a  change  in  the  duties  of  the  principal,  the  change  moat  be  such  a« 
to  interfere  with  or  modify  the  duties  for  the  faithful  performanoe  of 
which  the  surety  is  bonndj  so  as  to  make  It  inequitable  to  enforce  hia 
undertaking  upon  a  state  of  facts  not  within  the  contemplation  of  the 
parties^  and  not  consented  to  by  the  surety. 

SoRETYSHip  — Incrkvsb  OF  DuTiKs  or  Prinoifal.  —  The  fact  that  a  bank 
cashier,  after  giving  a  bond  as  such,  assumes  to  keep  the  individual 
ledger  of  the  bank  without  notice  to  his  sureties  of  such  additional  duty, 
is  not  such  a  change  or  modification  of  his  duties  as  oashier  as  will  of 
itself  discharge  such  sureties  from  their  undertaking  for  his  faithful  per- 
formance of  his  official  duties  as  oashier. 

Suretyship  —  Death  of  SimtTT  as  Rbyooation  of.  —  When  a  oontraot  of 
suretyship  is  binding  upon  heirs,  executors,  and  administrators  during 
the  employment  of  the  principal  in  a  particular  office,  it  is  not  revoked 
by  the  death  of  the  surety,  and  hit  estate  is  still  bound,  although  the 
principal  is  not  regularly  re-elected  to  that  office^  bnt  continues  to  per 
form  the  duties  thereof  without  re-election. 

A.  SimpMn^  Jr.y  and  A.  W,  Horton^  for  the  appellant 

R,  C.  McMurirU,  for  the  appellee. 

Williams,  J.  This  case  was  here  in  1891,  and  is  reported 
in  143  Pa.  St.  129;  24  Am.  St  Rep.  521.  The  question  then  pre- 
sented was,  whether  a  formal  re-election  of  the  cashier  each 
year  was  necessary,  in  order  to  the  liability  of  the  surety  on 
his  official  bond.  The  learned  judge  of  the  court  below  was 
of  that  opinion,  and  accordingly  entered  judgment  in  favor  of 
the  defendant  The  plaintiff  appealed,  assigning  the  ruling 
upon  this  question  as  error.  We  sustained  the  assignment 
and  directed  judgment  in  favor  of  the  plaintiff  on  the  reserved 
point  The  defendant  is  now  the  appellant  He  contends 
that  he  is  discharged  from  all  liability  on  his  bond  becanse 
the  bank  had  increased  the  duties  of  the  cashier  without  his 
consent,  and  before  the  embezzlement  complained  of  was  com- 
mitted. The  general  proposition  on  which  he  relies  is  found 
stated  in  the  defendant's  eighth  point  as  follows:  '^  8.  Any 
permanent  material  alteration  in  the  cashier's  duty  without 
the  consent  of  the  surety  discharges  him  from  liability."  The 
court  declined  to  instruct  the  jury  as  requested,  and  this  ac- 
tion is  the  subject  of  the  third  assignment  of  error. 

A  case  might  be  presented  in  which  the  duties  of  an  officer 
or  employee  might  be  so  changed  as  to  make  it  inequitable  to 
hold  his  sureties  for  an  act  occurring  after  the  change  had 
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takea  place;  but  that  would  depend  on  the  character  of  the 
change,  and  aofe  on  the  mara  fael  that  a  efaaoge  bad  been 
made. 

In  thiff  caee  it  appears  thai  Huggard  vraa  elected  cashier, 
and  gave  the  bond  now  sued  on  as  security  fior  the  fiiithful 
performance  of  the  datLea  of  his  office.  SnlweqaentLj  be  pro- 
posed to  kaep  the  iadiyidttal  led^r,  in  addition  to  doing  his 
work  as  cashier,  for  an  additioQat  surm  of  Are  hundred  dollars 
per  annum.  To  this  the  directors  agreed;  and  the  extra  work 
done  bj  him  as  a  book-keeper  under  thia  agreement  is  the 
basia  of  the  alLdgatioa  that  a  maierial  alteratioa  haa  been 
made  in  his  dutiaa  $m  cashier  that  shoold  relieve  his  sfireties 
from  liability. 

The  proofs  show  that,  as  cashier,  Huggard  embesaled,  and 
aided  others  to  embexzle^  &  large  amount  of  the  bank's  money. 
It  is  not  denied  that  he  is  liable  to  the  bank  for  his  breach  of 
duty.  The  sureties  admit  that  their  principal  has  broken  the 
condition  of  the  bond,  and  that  their  liability  would  be  fixed 
if  the  cixcttSMtantoefl  on  wbieb  they  rely  teshow  their  dischai^e 
from  such  liability  did  not  exist 

The  contention  is,  that  the  fact  that  Huggard  performed 
other  services  for  the  bank  than  those  involved  in  or  belong- 
ing to  the  office  of  cashier  is^.p^r  $e,  a  discharge  of  the  sure- 
ties  from  their  undertaking  for  his  faithful  performance  of  his 
official  duties.  This  position  is  thought  to  find  support  in  the 
recent  ca^p  of  American  Dist.  Tel.  Co.  v.  Lennig^  139  Pa.  St 
694.  In  that  ease  one  had  been  employed  as  a  book-keeper, 
and  had  given  &  bond,  with  sureties,  to  secure  his  employers 
against  loss  by  his  want  of  fidelity  in  the  performance  of  his 
work.  Afterwards  he  was  made  cashier  pro  tempore^  and  a 
few  days  later  he  was  appointed  to  that  office.  While  acting 
under  the  pro  tempore  appointment  he  embezzled  money  be- 
longing to  his  employers.  To  conceal  the  crime  so  committed, 
he  made  false  entries  in  the  books.  An  action  was  brought 
upon  the  bond  given  on  his  appointment  as  book-keeper,  to 
recover  for  his  embezzlement  as  cashier  pro  tem.  The  sure- 
ties defended  on  the  ground  that  the  money  sought  to  be  re* 
covered  from  them  was  lost  by  reason  of  the  embezzlement  of 
the  cashier,  and  not  by  reason  of  any  act  of  the  book-keeper 
as  such.  This  court  held  that  if  the  fact  was  as  the  sureties 
alleged,  they  were  right  in  their  legal  position;  but  as  the  em- 
bezzlement occurred  before  their  principal  was  duly  appointed 
oaehier,  the  capacity  in  which  he  was  acting  at  the  time  was 
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a  question  for  the  jnry,  on  which  the  sureties  had  a  right  to  be 
beard.  In  the  opinion  delivered  by  our  late  brother  Clark  it 
is  said:  "Neither  the  imposition  of  additional,  distinct,  and 
consisteiii  dBtfes,  nor  the  appointfment  of  the  principal  to  an 
additional  office,  would  necessarily  reliere  the  sorety  on  his 
bond,  if  the  new  duties  or  the  new  office  bare  no  such  connec- 
tion with  the  okt  as  to  interfere  with  or  affect  the  original 
employ  ment.'^  The  book-keeper,  as  such,  had  no  access  to  the 
fundi  of  his  employer.  When  be  was  pat  in  charge  of  them 
as  cashier  he  had  new  dnties  and  responsibilities  put  upon 
him,  which  were  not  in  contemplation  of  his  sureties  when 
they  entered  into  their  undertaking  on  his  behalf.  If  bis  de- 
fault was  in  discharge  of  his  new  duties,  and  these  were  not 
such  as>  in  the  temporary  absence  or  removal  of  a  cashier,  were 
incidental  to  his  employment  until  a  new  cashier  could  be 
secured,  then  his  sureties  were  not  liable.  If,  on  the  other 
hand,  his  duties  under  his  pro  tempore  appointment  were  such 
as  are  incidental  to  an  employment  as  book-keeper,  then  their 
liability  on  their  bond  was  not  reliered  against,  and  the  plain- 
tiff was  entitled  to  recover. 

This  does  not  support  the  position  contended  for  in  this  ease. 
Huggard's  appointment  was  to  the  office  of  cashier.  The  de- 
fendants gave  their  bond  to  secure  his  fidelity  in  the  perfbrm- 
ance  of  the  duties  of  that  office.  It  was  as  cashier  that  he 
embezzled  and  misappropriated  funds  that  it  was  his  duty  to 
deal  honestly  with,  so  that  the  breach  of  the  condition  of  the 
bond  was  conceded.  The  extra  work  done  b}'-  him  on  the 
books,  by  virtue  of  his  employment  to  keep  the  individual 
ledger,  was  the  sole  reliance  of  the  defendant  But  what  change 
did  this  extra  work  make  in  his  dnties  as  cashier  ?  It  did 
not  affect  his  custody  of  the  money  of  the  bank.  It  did  not 
increase  his  responsibilities  as  an  officer,  or  his  opportunities  * 
for  embezzlement.  The  most  that  is  suggested  is,  that  it  might 
afford  some  help  in  the  temporary  concealment  of  his  crime. 
Under  the  rule  laid  down  in  American  Diet.  TH.  Co.  v.  Len- 
nig,  1S9  Pa.  St.  594,  this  is  not  enough.  The  duties  of  the 
new  office  must  be  such  as  to  interfere  with  or  modify  the  old. 
If  they  are  not,  the  sureties  cannot  complain.  It  is  not  enough 
that  some  change  in  the  work  of  the  appointee,  the  principal, 
has  been  made.  It  must  also  appear  that  the  change  was 
such  as  to  interfere  with  or  modify  the  duties  for  the  faithful 
performance  of  which  the  sureties  are  bound,  so  as  to  make  it 
inequitable  to  enforce  their  undertaking  upon  a  state  of  facts 
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not  within  the  contemplation  of  the  parties  when  it  was  made. 
The  first,  second,  and  third  assignments  of  error  are  not  sas- 
tained. 

The  remaining  assignments  relate  to  the  effect  of  the  death 
of  the  surety  upon  his  liability  under  the  facts  of  this  caise. 
The  subject  was  discussed  on  the  trial  in  the  court  below,  and 
the  point  was  ruled  ^.gainst  the  defendant.  As  the  defendant 
did  not  then  appeal,  the  question  came  only  incidentally  be- 
fore us  at  that  time;  but  the  holding  that,  notwithstanding  the 
want  of  a  formal  re-election  of  the  cashier,  the  liability  of  the 
sureties  continued  to  the  end  of  his  term  of  service  might  be 
properly  regarded  as  covering  the  question  now  raised. 

The  surety  had  undertaken  for  himself,  ''his  heirs,  execu- 
tors, and  administrators,"  to  be  responsible  for  Huggard's 
honesty  in  the  office  of  cashier  during  the  entire  time  of  his 
employment  as  such,  whatever  that  time  might  be.  Under 
rieasonton^a  Appeal,  75  Pa.  St.  844,  the  obligation  contained 
no  stipulation  authorizing  the  termination  of  the  relation  be- 
tween the  principal  and  the  bank  by  notice.  If  the  bank  had 
refused  to  retain  Huggard,  and  put  some  one  else  in  his  place, 
the  surety  would  thereafter  have  ceased  to  be  liable,  because 
his  principal  had  ceased  to  be  cashier;  but  so  long  as  he  re- 
mained in  the  employment  of  the  bank  in  that  office,  under 
whatever  election  or  form  of  organization,  the  liability  of  the 
surety  was,  by  express  words,  to  remain.  The  parties  con* 
tcmplated  a  permanent  relation.  The  bond  provided  for  it  in 
apt  words,  and  we  see  no  reason  why  the  liability  should  not 
be  enforced. 

The  assignments  relating  to  this  question  are  not  sustained, 
and  the  judgment  is  affirmed. 

*  S0RBTT8HI7  — CoMSTBUcnoN  07  ComTSAor  ov.  —  The  oontnot  of  lore^- 
•hip  is  to  be  strictly  oonstraed,  and  the  surety  will  not  be  held  liable  beyood 
the  letter  of  his  contract:  People  t.  Foster,  133  IlL  496;  Vin^ard  ▼.  Bamtt, 
124  111.  346;  Creecent  Brewing  Co.  ▼.  Ilandleg,  90  Ala.  4S6;  Fami  v.  Lmt^ord, 
91  Ala.  576;  HhreJIer  t.  Naddhoffer.  138  III  636;  23  Am.  Bt  Bep.  626,  and 
note. 

SuRETTsHir.  —  Relsass  of  Sobstt  bt  Chanob  in  Dutdbs  07  Prikci- 
PAL:  See  extended  note  to  FirH  Nat,  Bank  t.  Oerbe,  6  Am.  St  Rep^  458. 
See  also  LafayeUe  v.  Jamee,  92  Ind.  240;  47  Am.  Rep.  14a 

SuRBTTBHip  —  Effbot  OF  Dbath  OF  SirBBTT.  —This  quesilon  is  disomsed 
In  an  extended  note  to  OkambeMha  ▼.  DwUop^  82  Am.  Sti  Rep.  814. 
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Kitchen  v.  MoCloskey. 

[160  PBNMaTLTAllIA  8TATB,  876b] 

Trxspass  AOAiKirr  Shbrivv  fob  Wromovul  Sals.  —One  who  aoqnirea  title 
to  property  after  levy  *nd  before  sale  may  maiatatn  treepaas  against  a 
sheriff  for  wrongfully  selling  it  as  the  property  of  another,  with  notice 
of  its  trae  ownership. 

FaaUOULBNT  CONVSTANGKa. — CONVCSSIOV  OV  JuOGMBIfT  BT  OlTB  BbOTHBR 

in  favor  of  another,  for  a  debt  justly  dae,  does  not  raise  a  presumption 
of  frand  as  to  other  creditors.  If  fraud  is  alleged  in  such  ease,  it  must 
be  clearly  and  distinctly  proved.  Trivial  oiroamstanees  will  not  be  con- 
sidered as  evidence  of  it. 
Fraudulent  Convetanobs  —  Prbtbrrino  CRBDiTORa  —  CoNVBasiON  or 
Judgment.  —  One  who  is  in  debt  to  different  persons  may  give  a  prefer- 
ence to  any  one  of  them,  by  eonfessing  a  judgment  in  bis  favor.  The 
fact  of  the  other  indebtedness  weighs  nothing  against  the  validity  of 
such  preference. 

Trespass  against  a  sheriff  for  a  wrongfal  sale  of  two  horses, 
owned  by  plaintiff,  as  the  property  of  another.  Joseph  R. 
Kitchen  confessed  judgment  for  $286.40  in  favor  of  his 
brother,  Andrew  L.  Kitchen,  the  plaintiff.  An  execution 
issued  thereon,  and  atsihe  sale  thereunder  plaintiff  bought  the 
two  horses  in  dispute,  leaving  one  of  them  with  his  debtor,  and 
selling  the  other  to  one  Pennington.  A  short  time  thereafter, 
O.  W.  Rose  obtained  judgment  against  Joseph  R.  Kitchen, 
execution  issued  thereon,  and  the  defendant,  as  sheriff,  after 
being  indemnified,  levied  upon,  took  away,  and  sold  the  two 
horses  for  $187.20.  Before  the  horses  were  sold  under  the 
last  execution,  Pennington  went  to  plaintiff,  received  the 
money  which  he  had  paid  for  the  horse,  and  returned  the  re- 
ceipt which  had  been  given  him  when  he  paid  for  the  horse. 
Plaintiff  then  notified  the  sheriff  that  he  owned  and  claimed 
both  the  horses. 

Frank  FiMing,  for  the  appellant 

S.  V.  Wilson  and  T.  H.  Murray^  for  the  appellee. 

Green,  J.  First  and  second  assignments.  There  is  no 
doubt  that  the  transaction  between  Andrew  L.  Kitchen  and 
Pennington  after  the  levy,  when  Kitchen  refunded  to  Pen- 
nington the  money  which  Pennington  had  paid  him  for  the 
horse,  was  a  rescission  of  the  sale  of  the  horse  by  Kitchen  to 
Pennington.  As  between  them,  Kitchen  thereby  became  en- 
titled to  the  possession  of  the  horse,  and  also  to  the  property 
in  him.     Pennington  did  not  have  the  possession,  as  the  horse 
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had  been  taken  by  the  sheriff  under  his  levy.  When  he  ac- 
cepted from  Kitchen  the  money  for  the  prioe  of  the  horse,  he 
no  longer  had  any  title  in  the  horse,  or  any  right  of  possession. 
The  property  in  the  horse,  after  the  rescission,  wae  Tested 
again  in  Kitchen,  and  the  right  to  have  the  possession  fol* 
lowed  the  title,  and  could  be  asserted  as  against  any  wrong- 
doer. No  actaal  delivery  ef  posseseioii  by  Pennington  to- 
Kitchen  tms  neceswiry  to  perfect  Kitchen's  title:  Crept  v. 
Dunham^  69  Pa.  St  456.  The  authorities  cited  by  the  learned 
counsel  of  the  appellant  in  his  argument  upon  the  first  and 
second  assignments  are  undoubiedly  correct,  and  oertaiolj 
apply  in  all  eases,  where  there  was  a  levy,  and  no  change  of 
title  between  the  levy  and  the  sale.  But  the  sale,  by  the  sher- 
iff, of  goods  levied  upon  by  him,  and  claimed  by  a  stranger, 
is  a  distinct  and  substantial  trespass,  which  entitles  the  real 
owner  to  his  remedy  by  action  of  trespass.  In  the  present 
case  the  sale  was  not  made  until  after  Pennington  had  parted 
with  his  title  by  the  rescission  of  the  contract  of  pnrchase  be* 
tween  Kitchen  and  Pennington.  He  no  longer  had  any  kind 
of  title  in  the  horse,  and  Kitchen  bedBme  the  owner  of  any 
title  wliich  Pennington  had  prior  to  the  act  of  rescission.  A» 
tliere  is  no  other  claimant  of  the  title  of  Pennington,  any  right 
of  action  which  he  may  have  had  passed  to  Kitchen  by  virtue 
of  the  rescission.  It  is  clear  that  Pennington  could  maintain  no 
action  against  the  sheriff  in  such  circumstances,  and  we  know 
of  no  reason  why  Kitchen  might  not  assert  his  right  of  prop. 
erty  by  an  action  based  upon  the  act  of  trespass  committed 
by  the  sheriff  in  selling  the  horse  thereafter. 

In  the  case  of  Dixon  v.  White  Sewing  Machine  Co^  128  Pa. 
St.  397, 15  Am.  St.  Rep.  683,  we  held  that,  to  maintain  trespass 
for  a  mere  levy  upon  the  goods  of  a  stranger,  the  plaintiff  mast 
have  had,  at  the  time  of  the  levy,  either  actual  possession  or 
the  right  to  take  possession,  but  for  a  sale  of  the  goods  an  ac- 
tion may  be  supported  upon  a  reversionarjr  or  conditional 
right  of  possession.   In  that  case,  Dinkle,  as  agent  for  the  plain- 
tiflclaiming  the  goods, —  organs, — had  made  conditional  sales 
in  the  form  of  leases,  under  which  the  organs  had  been  deliv- 
ered to  the  proposed  purchasers,  and  were  in  their  possession 
at  the  time  of  the  levy.     They  had  been  levied  on  by  Dinkle's 
creditors,  who  claimed  they  were  his  property.     The  sheriff 
returned  that  he  had  levied  on  Dinkle's  interest  in  them,  and 
had  sold  only  that  interest,  and  it  was  claimed  for  the  de- 
fendant, the  sheriff,  that  as  only  Dinkle's  interest  was  Bold* 
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«nd  that,  at  the  time  of  the  levy,  the  goods  were  in  poaeession 
of  other  parties,  the  conditional  purchasers,  the  action  ooold 
iM>t  be  maintained.  Our  brother  Mitchell,  meeting  this  ob- 
jecfion,and  recognizing  the  familiar  doctrine  that  the  plaintiff 
in  an  action  of  trespass  roust  have  the  possession  or  right  of 
possession  at  the  time  of  the  levy,  said:  **But  Dinkle,  either 
for  himself,  or  as  agent  of  the  plainti£E^  had  still  a  title  in  the 
organs,  to  which  a  reversionary  and  conditional  right  of  pos- 
session attached,  and  a  sale  of  the  goods  themselves  by  the 
sheriff  would  be  such  an  interferenoe  with  this  title  and  con- 
sequent right  of  possession  as  would  support  an  action.'^ 
This  distinction  is  quite  correct,  and  would  seem  to  be  appli- 
oable  to  the  rather  unusual  facts  that  are  present  in  this  case. 
At  the  time  of  the  levy«  Pennington  was  tl^  owner  and  in  pos- 
session, and  if  there  were  no  change  in  the  situation,  no  action 
could  have  been  maintained  by  Kitchen,  fiut  his  action  was 
not  brought  until  after  the  sale  by  the  sheriff,  and  at  that  time 
he,  if  he  was  the  true  owner  of  the  horse,  is  the  only  person 
injured,  and  his  injury  was  occasioned  by  the  sale.  Penning- 
ton had  no  interest  of  any  kind,  either  in  the  possession,  or  in 
the  property  at  the  time  of  the  sale,  or  at  the  time  of  the  ac- 
tion brought.  Kitchen  was  the  owner,  if  his  title  were  good, 
and  being  the  only  person  injured,  he  was  clearly  entitled  to 
bring  the  action.  No  action  had  been  brought  by  any  one  for 
the  disturbance  of  the  possession  by' the  levy;  and  as  the  sale 
was  an  undoubted  trespass  as  against  Kitchen,  he  alone  had 
the  right  of  action.  The  first  and  second  assignments  of  error 
are  not  sustained. 

Third  and  fourth  assignments.  The  third  point  of  the  de- 
fendant is  undoubtedly  sound,  and  might  have  b^en  affirmed 
as  a  mere  abstract  proposition.  The  only  reason  why  it  was 
not  affirmed  was  because  the  learned  court  below  was  of 
opinion  that  there  was  no  evidence  in  the  cause  which  would 
have  justified  the.  submission  to  the  jury  of  the  question  of 
fact  which  was  involved  in  the  point  After  a  most  careful 
reading  of  the  testimony,  we  are  of  opinion  that  the  learned 
court  WHS  entirely  correct  in  this  view  of  the  testimony.  We 
really  cannot  see  any  foundation  of  fact  in  the  testimony  upon 
which  to  base  either  a  charge  of  an  intent,  in  the  confession  of 
the  judgment,  to  hinder,  delay,  and  defraud  the  creditors  of 
Joseph  Kitchen,  or  that  there  was  fraud  in  fact,  either  in  the 
giving  of  the  judgment,  or  in  the  sale  under  the  execution. 
There  is  not  a  scrap  of  testimony  to  impugn  the  foil  aotnal 
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consideration  of  the  judgment.    The  magistrate  who  entered 
the  judgment  testified  fully  to  every  fact  and  circumstance 
attending  its  confession  and  entry.     He  said  the  defendant  in 
the  judgment  called  upon  him  and  said  he  was  indebted  to 
his  brother,  A.  L.  Kitchen,  that  he  could  not  pay  him,  and 
wanted  to  make  as  little  costs  as  possible,  and  therefore  he 
wanted  to  confess  a  judgment  in  his  favor  for  the  amount  of 
the  debt.    The  justice  inquired  as  to  the  consideration,  and 
was  informed  as  to  the  whole  of  it,  that  the  defendant  owed 
his  brother  for  three  notes  he  held  against  him  and  a  book- 
account     The  amount  was  footed  up,  and  judgment  confessed 
for  the  whole.     Afterwards,  on  the  same  day,  he  met  the  plain- 
tiff, and  inquired  of  him  about  it,  and  said  he  would  require 
the  notes  to  be  delivered  to  him,  the  justice,  as  they  were 
"  docket  property."      On  the  same  evening,  A.  L.  Kitchen 
brought  him  the  notes,  and  left  them  with  him,  and  directed 
him  to  issue  an  execution  the  next  day.     The  notes  them- 
selves were  produced  in  court  and  given  in  evidenca     They 
are  all  judgment  notes,  given  at  different  times,  for  different 
sums,  all  of  which  were  small,  and  executed  under  seal.     One 
of  them  was  given  to  the  wife  of  A.  L.  Kitchen,  and  by  her 
transferred  to  her  husband.    There  was  not  a  fragmeiit  of 
testimony  in  the  cause  to  impeach  the  consideration  of  the 
notes  or  of  the  judgment.     Being  executed  under  seal,  they 
imported  consideration.     We  discover  nothing  in  the  circum- 
stances attending  the  confession  of  the  judgment  in  any  de- 
gree suspicious  or  inconsistent  with  perfect  good  faith.     It 
was  the  right  of  the  defendant  to  confess  the  judgment  in  fa- 
vor of  his  brother,  if  he  honestly  owed  him  the  money,  and 
equally  the  right  of  the  brother  to  receive  the  confession  and 
issue  execution  for  the  collection  of  the  money,  without  being 
chargeable  with  fraud  because  the  defendant  was  his  brother. 
In  the  case  of  Reehling  v.  ByerB^  94  Pa.  St.  816,  Mr.  Justice 
Gordon,  in  the  case  of  a  transfer  of  real  estate  from  a  son, 
nearly  or  quite  insolvent,  to  his  father,  said:  ^  Business  deal- 
ings between  parents  and  children  and  other  near  relatives 
are  not  per  se  fraudulent.    They  must  be  treated  just  as  are 
the  transactions  between  ordinary  debtors  and  creditors.    As 
in  the  latter  case,  'where  the  bona  fides  of  such  transactions  is 
attncked,  the  fraud  alleged  must  be  clearly  and  distinctly 
proved,  so,  likewise,  in  the  former.*'    The  judgment  of  the 
oourt  below  was  reversed  because  the  question  of  fraud  wsi 
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submitted  to  the  jury,  when,  in  the  opinion  of  this  court, 
there  was  no  evidence  sufficient  to  warrant  such  submission. 

Some  very  trivial  circumstances  were  claimed  by  the  appel* 
lant  in  the  present  case  to  be  evidence  of  fraud,  such  as  the 
fact  that  Joseph  R.  Kitchen  came  to  the  office  of  the  justice 
alone,  and  without  any  books  and  papers,  when  he  confessed 
the  judgment;  that  only  a  few  persons  were  present  at  the 
sale,  a  part  of  whom  were  near  relatives;  that  there  was  a 
dispute  about  one  or  two  bids;  that  the  horses  sold  were  worth 
considerably  more  than  they  brought  at  the  sale;  and  that 
the  sale  was  completed  in  about  twenty  minutes.  Such  facts 
as  these  constantly  transpire  at  judicial  sales,  but  unless  there 
is  some  kind  of  proof  showing,  or  tending  to  show,  actual  fraud 
in  the  transaction,  they  are  not  of  the  slightest  significance, 
and  of  themselves  prove  nothing  worthy  the  consideration  of 
a  jury.  The  solemn  judgments  and  executions  of  creditors 
are  not  to  be  swept  away  by  any  such  testimony  as  this,  with- 
out some  kind  of  substantial  proof.  The  third  and  fourth  as* 
signments  are  not  sustained. 

The  fourth  point  of  the  defendant  asked  the  court  to  charge 
thaf  the  constable's  sale  was  void  in  law,  because  there  were 
no  persons  pre'?ent  at  the  sale  *'  but  the  plaintiff  and  defend- 
ant, who  were  brothers,  and  their  brother  and  nephew,  the 
constable  and  his  clerk."  As  a  matter  of  course,  such  a  point 
could  not  have  been  affirmed  without  grave  error,  and  it  was 
therefore  refused.  In  point  of  fact,  other  persons  were  present 
at  the  sale,  and  so  testified.  The  fifth  assignment  is  not  sus- 
tained. 

Sixth  assignment  The  only  object  of  the  offer  to  give  other 
judgments  against  Joseph  B.  Kitchen  in  evidence  was  to  show 
that  he  was  in  debt  to  other  persons  at  the  time  he  confessed 
the  judgment  As  the  mere  fact  of  other  indebtedness  would 
not  invalidate,  or  even  tend  to  invalidate,  the  judgment  con- 
fessed to  A.  L.  Kitchen,  without  some  other  evidence  tending 
to  impeach  the  good  faith  of  the  transaction,  the  offer  was  not 
competent.  As  we  have  often  held,  one  who  is  in  debt  to  dif- 
ferent persons  may  give  a  preference  to  any  one,  and  the  fact 
of  the  other  indebtedness  weighs  nothing  against  the  validity 
of  the  preference.    The  sixth  assignment  is  not  sustained. 

The  court  below  was  not  asked  to  give  a  binding  instruction 
for  the  defendant,  and  there  is  therefore  nothing  to  sustain  the 
seventh  assignment 

Judgment  affirmed. 
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Tbkspms  ^oaikst  QmcEB  vaa  WsaHoviTi.  I^tt  o&  &uls.  — la  aa  aetioa 
for  trespass  for  the  wrongfal  seisare  of  plaiatiflTs  goods  by  an  offioer,  luidsr  a 
w  irrant  issned  mg^aiiitft  the  goods  of  another  at  the  sait  of  the  defendaatk  ba 
H  not  liable  for  the  wroagfal  aoU  <<  the  «Aoar,  withwrt  proof  Oat  ha  had 
ui^ionzedBaohaiitr.  lfflMT.Cbdb«a,6SK.  ¥.  181.;  «>  An-Bep.  flft  la 
an  action  of  tmepass  Cor  wrong  ful^  attaohing  aad  aeiaiag  r^eodi^  4a.vm^sm 
eannot  be  mitigated  by  proof  of  an  offer  to  retora  the  property  aext  daj: 
Carpenter  ▼.  Dreader,  72  Me.  S77;  7f9  Am.  Bap.  837.  In  an  action  against  a 
^Mriff  for  the  eoaversion  of  phrmtflTs  goods,  wliioh  had  been  sold  %ff  a  dapatj 
0i  defeudaataa  flia  iirqpOTtjof  a  tbiDdfarsoa.  in  wluae  poseeiiea  theyvsaa 
ioun  j,  an  instruetiuo  that  pUintiff  oouid  aoi  reeavar  aalesa  bafara  the  sala 
he  demanded  the  goods  from  the  officer  wns  propei^J  raf need*  if  the  sale  waa* 
made  in  good  faith,  since  the  defendant  waa  not  the  leryiag  oAoer  npoa 
whom  a  demand  was  made,  and  the  eridenee  did  net  ahow  tint  ilie  gooda 
were aeaaanglad  with  tboae  af  atbird  penaa  aa net «a  ha asaOy  aapanteds 
HwwegioMPimoC^.  a.  ffamUior*,  71  Wia.  aaO.  Wban  a  AesiC  aacoatiag  a 
writ  of  possession*  reaaoves  from  the  premises  a  person  not  within  tfaa  legal 
operation  of  the  writ,  lie  is  guilty  of  official  misoondnct^  and  anbjaots  him* 
aelf  and  his  sureties  to  aa  action  an  hia  bonds  to  the  party  injured:  Jefer^ 
mm  ▼.  Hariky,  81  Ga.  716.  A  ahenff  ia  aat  Halda  far  «oaey  righifaUy  ia 
his  hands,  a^ied  by  lina  to  ao  exeottkien  agaiaat  tfaa  part^  ta  ^ 
money  belonged*  even  though  the  ezecnrtiaa  was  void  by  reason  of  ; 
unknown  to  the  sheriff:  Ooodgum  ▼.  GUreaik,  32  8.  G.  388.  A  sheriff  who  lias 
solil  property  under  an  execution  based  upon  a  void  judgment  ia  a  tpsspassar 
a»  iuUioi  Palmar  t.  UeMaMer,  10  Meut.  88a  When  aa  officer  haa  Irnried 
«pon  property  not  anbjeot  to  his  writ,  hia  indamnitaia  ara  jointly  aaf  aar- 
erally  liable  aa  priao^Mda  for  tlie  original  andortakingx  J>0U  v.  Jgpaini^  198 
N.  Y.  351;  26  Am.  St.  Rep.  533. 

ASSIGNMBNTB   VOR  THB   BRNEflT  OF  GbSOIXOB8 -«- PRSraBmOn  — - WhAT 

Von)  AND  What  hot.  —  A  chattel  mortgage  executed  in  good  faith  to  a 
8aaa  fide  creditor  is  not  tiecoaaarily  fraadulent  aa  ta  other  eiaditaia  ef  fha 
mori^iagoR,  akhongh  it  exiianats  h^  property:  FInt  KaL  Bmtk  v.  iNdrmam^ 
46  Kan.  718;  26  Am.  St.  Rep.  167,  aad  nata.  fMeranea  may  ha  givaa  hf 
a  failing  debtor  to  any  of  his  creditors  for  a  bona  fide  debt,  and  the  other 
creditors  cannot  complain:  Hage  ▼•  Ccunpbell,  78  Wia.  672;  23  Am.  8k  Bapw 
422;  Pattom  r.  Le/twich,  86  Va.  421;  18  Am.  8t.  Rep.  808,  aad  note;  UrMoa 
▼.  Bifyer,  27  Neb.  822;  HayB  f.  HoakOer,  125  lad.  08;  Xki  .Mb  Weigm 
Work$  ▼.  TidbaU,  68  Tax.  181;  Aster  v.  ifattoiqrfy  afe  Jfiif  Ohu*  82  Ma 
79.  A  failing  debtor  may  prefer  a  boaafide  debt  doa  hia  wifax  Oooper  Wm 
rtnt  Not.  Bank  40  Kan.  5;  ComeU  t.  6'i6eoa,  114  Ind.  144;  5  Am.  St.  Rep^ 
605,  and  note;  or  one  due  his  son:  Morthead  Banthg  Oo,  ▼.  WiMater^  110  N.  OL 
845.  If  a  debtor  assigns  to  a  creditor  a  part  af  hia  asssti,  ina  wsnaar  aad  isr 
a  purpose  permitted  by  law  ia  ather  respeds,  it  doaa  not  matter  that  he 
afterwards  made  an  assignment:  BamMqf  t.  Hmrlty,  72  Tax.  184.  A  debtor 
may  convey  his  property  to  a  creditor  to  seoura  a  bona  fide  debt»  aad  if  made 
in  good  faith,  such  a  conveyance  cannot  be  attacked  by  hia  other  eraditorsi 
Wmmm  T.  IFJMoa,  100  N.  T.  838;  4  Am.  St.  Rap.  408;  /sAasMi  ▼.  ife- 
Qrem,  11  Iowa»  181;  77  Am.  Deo.  187,  and  nota;  JOttam  t.  Bwk,  14  lia 
104;  55  Am.  Dea  81,  and  note;  B^fumw.  Orm^ili,  H.  71;  20  Am.  Dea 
562.  See  Penmndar  Stove  Co.  t.  SadaeC,  74  Wis.  526.  Aasignmantsof  aU  the 
property  of  insolvent  debtors,  made  to  effeot  preferenoea,  ara  void,  under  the 
statutes  of  Wisconsin:  VTInaer  v.  Hoyi,  66  Wia.  tt7;  87  Am.  Rep.  257f 
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S<mth  Carolina:  With  ▼.  Walker,  22  S.  C.  108;  0S  Am.  Bep.  706^  and  note; 
Michigan:  Kendall  t.  Bishop,  76  Mioh.  634;  Burnham  y.  ffaakiua,  70  Mich. 
S5;  New  HampshiM:  Hwd  t.  ^ifo6y,  10  N.  H.  108;  34  Am.  Deo.  142,  and 
note:  and  K«w  Jersey:  Vamum  ▼.  Osmp,  13  N.  J.  L.  326;  25  Am.  Dm.  476, 
and  note.  A  debtor  ia  failing  oircamatanoee,  engaged  in  making  a  general 
assignment,  cannot  make  ralid  preferenoat  of  certain  of  his  oreditora,  by 
chattel  mortgages  or  otherwise:  W^eth  Hardware  Co,  r.  Standard  Implement 
Co.,  47  Kan.  423.  See  Banh  t.  OnuUia  etc  Wire  Co.,  80  Neb.  128,  and  Wal- 
im$  NaL  Bank  ▼.  SatuU,  47  Kan.  691»  for  instances  of  fraudulent  preferenosa. 


Bbnjamix  Franklin's  Estatil 

[100  Pehnsylvanxa  8rA-n,  trj,] 

Vmxnfn^lAAmurr  ow  Muvioipautt  vndbr  Void  TRcrav.  —  When  a  mn- 
nleipal  oerporation  receiTes  a  legacy  upon  a  imst  which  is  roid,  the 
tmst  fmd  ia  not  impressed  in  the  hands  of  the  ei^  with  a  trust  in 
faTW  of  the  residuary  legatees  or  the  represenftatives  of  the  testator, 
and  the  city,  by  virtue  of  its  acceptance  of  the  trust,  does  not  become 
iheir  trustee,  and,  as  such,  liable  to  acconnt  to  them  in  the  orphans' 
court. 

Tevbib— MoNiorAL  OoRPOVATiON  AS  TBnsTSB.^In  the  abtenee  of  an 
express  grant  of  power  to  accept  and  hold  property  upon  pmrely  priyale 
trusts,  and  to  execute  them,  a  municipal  corporation  has  uo  power  to  do 
so.  That  the  trast  is  a  resulting  one,  and  the  consequent  duties  of  the 
trustee  are  net  necessarily  dependent  upon  the  intention  either  of  the 
donor  or  tmstee,  bat  may  be  implied  independently  of  and  ecotrary  to 
both,  does  not  militate  against  this  proposition. 

Trusts — Mukicipal  Corporation  as  Trdstbk.  —  The  law  will  not  resort  to 
a  fiction  that  will  defeat  its  own  policy,  by  con  verting  into  a  tmstee  a 
mnnioipal  corporation  from  which  it  has,  for  the  pnblio  good,  withheld 
capacity  to  aooept  and  administer  the  trust. 

This  controversy,  between  E.  D.  Gillespie  and  A.  D.  Bache 
as  plaintifis  and  residuary  legatees,  and  the  city  of  Philadel- 
phia as  defendant,  arose  over  the  following  clause  in  the  will 
of  Dr.  Benjamin  Franklin:  "I  have  considered  that,  among  ar- 
tisans, good  apprentices  are  most  likely  to  make  good  citizens, 
and  having  myself  been  bred  to  a  manual  art  —  printing  —  in 
my  native  town,  and  afterwards  assisted/  to  set  up  my  busi- 
ness in  Philadelphia  by  kind  loans  of  money  from  two  friends 
there,  which  was  the  foundation  of  my  fortune,  and  of  all  the 
utility  in  life  that  may  be  ascribed  to  me,  I  wish  to  be  useful 
even  after  my  death,  if  possible,  informing  and  advancing 
other  young  men,  that  may  be  serviceable  to  their  country  in 
both  those  towns.    To  this  end  I  devote  two  thousand  pounds 

sterling,  of  which  I  give  one  thousand  thereof  to  tha  inhabi- 
AM.  ST.  Rir.,  Vol.  XXX. -ftl 
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tants  of  the  town  of  Boeton,  in  Massachusetts,  and  the  other 
thousand  to  the  inhabitants  of  the  city  of  Philadelphia,  m 
trust,  to  and  for  the  uses,  intents,  and  purposes  hereinafter 
mentioned  and   declared.     The  said  sum  of  one   thousand 
pounds  sterling,  if  accepted  by  the  inhabitants  of  the  town  of 
Boston,  shall  be  managed  under  the  direction  of  the  selectmen, 
united  with  the  ministers  of  the  oldest  Episcopalian,  Congre- 
gational, and  Presbyterian  churches  in  that  town,  who  are  to 
let  out  the  same,  upon  interest  at  five  per  cent  per  annum,  to 
such  young  married  artificers  under  the  age  of  twenty-five 
years  as  have  served  an  apprenticeship  in  the  said  town,  and 
faithfully  fulfilled  the  duties  required  in  their  indentures,  so 
as  to  obtain  a  good  moral  character  from  at  least  two  respect* 
able  citizens,  who  are  willing  to  become  their  sureties,  in  a 
bond  with  the  applicants,  for  the  repayment  of  the  moneys  so 
lent,  with  interest,  according  to  the  terms  hereinafter  pre- 
scribed; all  of  which  bonds  are  to  be  taken  for  Spanish  milled 
dollars,  or  the  value  thereof  in  current  gold  coin;  and  the 
managers  shall  keep  a  bound  book  or  books,  wherein  shall  be 
entered  the  names  of  those  who  shall  apply  for  and  receive 
the  benefits  of  this  institution,  and  of  their  sureties,  together 
with  the  sums  lent,  the  dates,  and  other  necessary  and  proper 
record  respecting  the  business  and  concerns  of  this  institution. 
And  as  these  loans  are  intended  to  assist  young  married  artifi- 
cers in  setting  up  their  business,  they  are  to  be  proportioned 
by  the  discretion  of  the  managers,  so  as  not  to  exceed  sixty 
pounds  sterling  to  one  person,  nor  to  be  less  than  fifteen 
pounds,  and  if  the  number  of  appliers  so  entitled  should  be 
so  large  that  the  sum  will  not  sufiice  to  afford  to  each  as  much 
as  might  otherwise  not  be  improper,  the  proportion  to  each 
shall  be  diminished  so  as  to  afford  to^every  one  some  assist- 
ance.   These  aids  may  therefore  be  small  at  first,  but  as  the 
capital  increases  by  the  accumulated  interest,  they  will  be 
more  ample.    And  in  order  to  serve  as  many  as  possible  in 
their  turn,  as  well  as  to  make  the  repayment  of  the  principal 
borrowed  more  easy,  each  borrower  shall  be  obliged  to  pay, 
with  the  yearly  interest,  one  tenth  part  of  the  principal,  which 
sums  of  principal  and  interest  so  paid  in  shall  be  again  let 
out  to  fresh  borrowers.     And  as  it  is  presumed  that  there  will 
always  be  found  in  Boston  virtuous  and  benevolent  citizens 
willing  to  bestow  a  part  of  their  time  in  doing  good  to  the  ris- 
ing generation,  by  superintending  and  managing  this  instita- 
tiou  gratis  it  is  hoped  that  no  part  of  the  money  will  at  any 
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time  be  dead,  or  be  diverted  to  other  purpoaes,  bnt  be  oontihu- 
ally  augmenting  by  the  interest,  in  which  case  there  may,  in 
time,  be  more  than  the  occasions  in  Boston  shall  require,  and 
then  some  may  be  spared  to  the  neighboring  or  other  towns 
in  the  said  state  of  Massachusetts,  who  may  desire  to  have  it, 
such  towns  engaging  to  pay  punctually  the  interest  and  the 
portions  of  the  principal  annually,  to  the  inhabitants  of  the 
town  of  Boston,  If  this  plan  is  executed,  and  succeeds  as 
projected  without  interruption  for  one  hundred  years,  the 
sum  will  then  be  one  hundred  and  thirty-one  thousand  pounds, 
of  which  I  would  have  the  managers  of  the  donation  to  the 
town  of  Boston  then  lay  out,  at  their  discretion,  one  hundred 
thousand  pounds  iu  public  works  which  may  be  judged  of 
most  general  utility  to  the  inhabitants,  such  as  fortifications, 
bridges,  aqueducts,  public  buildings,  baths,  pavements,  or 
whatever  may  make  living  in  the  town  more  convenient  to  its 
people,  and  render  it  more  agreeable  to  strangers  resorting 
thither  for  health  or  a  temporary  residence.  The  remaining 
thirty-one  thousand  pounds  I  would  have  continued  to  be  let 
out  on  interest,  in  the  manner  above  directed,  for  another  bun- 
dred  years,  as  I  hope  that  it  will  have  been  found  that  the 
institution  has  had  a  good  effect  on  the  conduct  of  youth,  and 
been  of  service  to  many  worthy  characters  and  useful  citizens. 
At  the  end  of  this  second  term,  if  no  unfortunate  accident  has 
prevented  the  operation,  the  sum  will  be  four  millions  and  sixty- 
one  thousand  pounds  sterling,  of  which  I  leave  one  million 
sixty- one  thousand  pounds  to  the  disposition  of  the  inhabi* 
tants  of  the  town  of  Boston,  and  three  millions  to  the  disposi- 
tion of  the  government  of  the  state,  not  presuming  to  carry 
my  views  further.  All  the  directions  herein  given  respecting 
the  disposition  and  management  of  the  donation  to  the  inhabi- 
tants of  Boston,  I  would  have  observed  respecting  that  to  the 
inhabitants  of  Philadelphia,  only  as  Philadelphia  is  incor- 
porated, I  request  the  corporation  of  that  city  to  undertake 
the  management  agreeably  to  the  said  direction,  and  I  do 
hereby  vest  them  with  full  and  ample  powers  for  that  purpose. 
And  having  considered  that  the  covering  a  ground-plat  with 
buildings  and  pavements,  which  carry  off  most  of  the  rain, 
and  prevent  its  soaking  into  the  earth  and  renewing  and  puri- 
fying the  springs,  whence  the  waters  of  the  wells  must  gradu- 
ally grow  worse,  and  in  time  be  unfit  for  use,  as  I  find  has 
happened  in  all  old  cities,  I  recommend  that  at  the  end  of  the 
first  hundred  years,  if  not  done  before,  the  corporation  of  the 

Digitized  by  VjOOQIC 


&20  Benjamin  Franklin's  Estatb.  [Peniu 

city  employ  a  part  of  the  one  hundred  thousand  poonds  in 
bringing,  by  pipes,  the  water  of  Wissahickon  Creek  into  the 
town,  80  as  to  supply  the  inhabitants,  which  I  apprehend  may 
be  done  without  great  difficulty,  the  level  of  that  peak  being 
much  above  that  of  the*  city,  and  may  be  made  higher  by  a 
dam.     I  also  recommend  making  the  Schuylkill  completely 
navigable.     At  the  end  of  the  second  hundred  years  I  would 
have  the  disposition  of  the  four  million  and  sixty-on6  thou- 
sand pounds  divided  between  the  inhabitants  of  the  city  of 
Philadelphia  and   the   government  of  Pennsylvania  in  the 
same  manner  as  herein  directed  with  respect  to  that  of  the 
inhabitants  of  Boston  and  the  government  of  Massachusetts. 
It  is  my  desire  tliat  this  institution  should  take  place  and 
begin  to  operate  within  one  year  after  my  decease,  for  which  pur- 
pose due  no' ice  should  be  publicly  given  previous  to  the  expira- 
tion of  that  year,  that  those  for  whose  benefit  this  establishment 
is  intended  may  make  their  respective  applications.     And  I 
hereby  direct  my  executors,  the  survivors  or  survivor  of  them, 
within  six  months  after  my  decease,  to  pay  over  the  said  sum 
of  two  thousand  pounds  sterling  to  such  persons  as  shall  be 
duly  appointed  by  the  selectmen  of  Boston  and  the  corpora- 
tion  of  Philadelphia  to  receive  and  take  charge  of  their  re- 
spective sums  of  one  thousand  pounds  each  for  the  purposes 
aforesaid.     Considering  the  accidents  to  which   all   human 
affairs  and  projects  are  subject  in  such  a  length  of  time,  I  have 
perhaps  too  much  flattered  myself  with  a  vain  fancy  that 
these  dispositions,  if  carried  into  execution,  will  be  continued 
without  interruption  and  have  the  effects  proposed.    I  hope, 
however,  that  if  the  inhabitants  of  the  two  cities  should  not 
think  fit  to  undertake  the  execution,  they  will  at  least  accept 
the  offer  of  these  donations  as  a  mark  of  my  good-will,  a  token 
of  my  gratitude,  and  a  testimony  of  my  earnest  desire  to  be 
useful  to  them  after  my  departure.    I  wish,  indeed,  that  they 
may  both  undertake  to  endeavor  the  execution  of  the  project* 
because  I  think  that,  though  unforeseen  difficulties  may  arise^ 
expedients  will  be  found  to  remove  them,  and  the  scheme  be 
found  practicable.    If  one  of  them  accepts  the  money  with 
the  conditions,  and  the  other  refuses,  my  will  then  is,  that 
both  sums  be  given  to  the  inhabitants  of  the  city  accepting  the 
whole,  to  be  applied   to  the  same  purposes  and  under  the 
same  regulations  directed  for  the  separate  parts,  and  if  both 
refuse,  the  money,  of  course,  remains  in  the  mass  of  my  estate^ 
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and  18  to  be  disposed  of  therewith  according  to  my  will  made 
the  seventeenth  day  of  July,  1788." 

Rusiell  Duality  George  Wharton  Pepper^  and  John  Chipman 
Gray,  for  the  appellants. 

F.  C.  Brewster  and  Francis  E,  Brewster^  for  the  appellee. 

Hbydrtoic,  J.  The  ground  upon  which  the  appellants  in- 
yoked  the  jurisdiction  of  the  orphans'  court  was,  that  the  city 
of  Philadelphia  liuving  received  a  legacy  from  the  executors 
of  Dr.  Franklin  under  a  void  bequest,  a  trust  thereupon  re- 
sulted in  favor  of  his  residuary  legatees  as  to  the  money  so 
received,  of  which  the  city,  ipso  faciOy  became  trustee,  and,  as 
such,  subject  to  the  jurisdiction  of  that  court.  It  is  not  denied 
that  the  city  received  the  legacy  upon  the  trusts  declared  in 
the  will  of  Dr.  Franklin,  and  it  may  be  admitted  for  the  pres- 
ent purpose  that  the  trust  for  accumulation  was  illegal,  and 
the  bequest  for  that  reason  void.  It  does  not,  however,  neces- 
sarily follow  that  the  fund  was  impressed,  in  the  hands  of  the 
city,  with  a  trust  in  favor  of  the  residuary  legatees  or  the  legal 
representatives  of  the  testator,  or  that  the  city,  in  virtue  of  its 
acceptance  of  it,  became  a  trustee  for  the  appellants,  and,  as 
each,  liable  to  account  to  them  in  the  orphans'  court.  The 
relation  of  trustee  and  cestui  que  trust  involves  duties,  obliga* 
tions,  and  liabilities  upon  the  one  side,  as  well  as  rights  upon 
the  other,  and  therefore  it  is  that  the  question  whether  that 
relation  has  been  established  must  depend  primarily  upon  a 
question  of  capacity  or  passive  power  to  accept  the  trust  and 
assume  the  obligations  inseparable  from  it.  Accordingly,  it 
has  heen  laid  down  generally  that  a  trustee  should  be  a  per- 
son capable  of  taking  and  holding  the  legal  estate,  and  pos- 
sessed of  natural  capacity  and  legal  ability  to  execute  the 
trust:  1  Lewin  on  Trusts,  c  8,  sec.  2.  If  the  city  of  Philadel- 
phia had  not  capacity  to  take  the  fund  and  administer  it  for 
the  benefit  of  the  residuary  legatees  of  Dr.  Franklin,  it  could 
not,  and  never  did,  become  their  trustee  in  respect  to  it  A 
municipal  corporation,  like  a  private  corporation,  is  a  legal 
entity,  existing  only  in  contemplation  of  law  and  in  virtue  of 
law.  Being  the  creature  of  law,  it  can  have  only  these  capa- 
cities which  are  imparted,  and  exercise  only  those  powers 
which  are  expressly  or  by  necessary  implication  granted,  to  it. 
Its  objects  being  governmental,  its  appropriate  functions  are 
all  necessarily  govemmentaL    In  the  absence,  therefore,  of  an 

Digitized  by  LjOOQIC 


822  Benjamin  Franklin's  Estatb.  [Fenn. 

express  grant  of  power  to  accept  and  hold  property  upon  purely 
private  trusts,  and  to  execute  such  trusts,  it  can  no  more  do 
so  than  can  a  nonentity.  Indeed,  as  to  everything  dehorn 
its  legitimate  field  of  operations,  it  is  as  if  it  were  not  In- 
stances are  not  wanting  in  which  municipal  corporations  have 
executed  trusts  committed  to  them  by  private  persons,  but 
these  have  been  for  public  purposes,  germane  to  the  objects  of 
the  corporation,  and  they  have  been  upheld  for  that  reason. 
Commenting  upon  Oloucester  v.  Oaftom,  1  H.  L.  Cas-  ♦272,  in 
which  it  was  said  that  a  municipality  may  take  and  hold  for 
purposes  altogether  private,  Sbarswood,  J.,  said,  in  Philadd' 
phia  V.  FoXj  64  Pa.  St  169:  "  But  the  administration  of  sucli 
trusts,  and  the  consequent  liabilities  incurred,  are  altogether 
inconsistent  with  the  public  duties  imposed  upon  the  munici- 
pality. It  could  hardly  be  pretended,  I  think,  in  this  coon- 
try,  that  it  could  be  a  trustee  for  the  separate  use  of  a  married 
woman,  to  educate  the  children  of  a  donor  or  testator,  or  to 
accumulate  for  the  benefit  of  particular  persons.  It  certainlj 
is  not  compellable  to  execute  such  trusts,  nor  does  it  seem 
competent  to  accept  and  administer  them."  The  same  thought 
was  evidently  in  the  mind  of  the  court  in  Mayor  v.  EUioU^  8 
Rawle,  170. 

It  has  not  been  shown  that  the  city  of  Philadelphia  waf 
expressly  authorized  by  its  charter  to  accept  and  administer 
trusts  for  other  than  public  purposes  germane  to  the  objects 
for  which  it  was  created;  and  as  its  agents  could  not  commit 
it  beyond  the  scope  of  its  powers,  which  is  necessarily  the  ut- 
most limit  of  their  powers,  it  follows  that  when  they  received 
the  legacy  from  Dr.  Franklin's  executors  they  did  not  thereby 
and  for  it  accept  a  trust  in  favor  of  the  residuary  legatees. 
That  a  resulting  trust  and  the  consequent  duties  of  the  trustee 
are  not  necessarily  dependent  upon  the  intention  of  either  the 
donor  or  trustee,  but  may  be  implied  independently  of  and 
contrary  to  both,  does  not  militate  against  this  proposition. 
Where  a  trust  is  implied  contrary  to  intention,  as  would  be 
the  case  here,  the  implication  is  a  fiction  of  the  law,  invented 
to  prevent  a  failure  of  justice.  But  the  law  will  not  resort  to 
a  fiction  that  will  defeat  its  own  policy,  by  converting  into  a 
trustee  a  municipal  corporation  from  which  it  has,  for  the 
public  good,  withheld  capacity  to  accept  and  administer  the 
trust  The  relation  of  trustee  and  cestui  que  trust  never  hsT- 
ing  been  established  between  the  city  of  Philadelphia  and  the 
residuary  legatees,  it  follows  that  the  orphans'  court  has  not 
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jurisdiction  to  compel  the  former  to  account  to  the  latter. 
This  view  renders  it  unnecessary  to  consider  the  other  ques- 
tions, which  were  argued  with  great  ability  and  learning  by 
the  counsel  of  the  respective  parties. 

The  decree  of  the  court  bislow  dismissing  the  appellants' 
petition  is  aflRrmed.  

Municipal  Gorporatioits  as  Tritstkis.  ~  Under  Ito  charter,  the  oit^  of 
Baltimore  has  the  power  to  accept  and  hold  in  tmat  any  property  for  edn* 
cational  and  charitable  pnrpoeee:  Bamum  ▼.  Mayw^  62  Md.  276;  50  Am. 
Rep.  219,  and  note.  Towns,  under  the  laws  of  New  Tork«  are  considered  oor^ 
porations  for  certain  purposes,  and  the  authority  conferred  on  them  to  make 
regulations  respecting  their  common  lands,  of  itself,  is  sufficient  to  give  them 
capacity  to  take  and  hold  common  lands:  Nortli  Henvpsiead  y.  HempUead,  2 
Weud.  110.  In  Jacktcn  y.  Hartweil,  8  Johns.  422,  it  was  held  that  the  snper- 
▼isors  of  a  county  could  take  land  in  trust  for  the  purpose  of  erecting  a  court- 
house and  jaiL  A  city,  in  its  corporate  capacity,  may  act  as  trustee  of  a  fund 
left  by  will  in  trust,  the  income  thereof  to  be  expended  in  the  purchase  of 
fuel,  to  be  given,  or  sold  at  low  prices,  to  industrious  and  worthy  persons  not 
supported  at  public  expense,  but  who  need  aid:  WM  v.  Neal,  6  Allen,  676. 
The  corporation  of  the  city  of  Philadelphia,  haring  power  under  its  charter 
to  take  real  and  personal  estate  by  deed  and  by  deyise,  can  also  take  it  in 
trust:  Vidal  v.  Mayor,  2  How.  126.  But  in  Perin  y.  MeMiehen,  16  La.  Ann. 
154,  it  was  held  that  a  disposition  in  a  will  having  for  its  object  the  founda- 
tion and  maintenance  of  colleges  under  the  administration  of  a  mnnioipal 
oorporation  as  trustee  forever  is  prohibited. 


Wavbrly  National  Bank  v.  Hall. 

(160  PSNHSTLVAMIA  STATI,  406.] 

CoiiFUcr  oy  Laws. — Mattsrs  Oonmbotsd  wtth  tbm  PuuroRMAKOB  of  a  of»* 
tract  are  regulated  by  the  law  prevailing  at  the  place  of  performanoe. 

OoNVUOT  oy  Laws  —  Plaor  or  Psrformanos  —  Partnership.  —  When, 
under  the  law  of  one  state,  one  who  has  no  interest  in  the  business  of  a  firm 
or  in  the  capital  invested,  save  that  he  is  to  receive  a  share  of  the  profits  as 
compensation  for  services,  or  for  money  loaned  for  the  benefit  of  the 
business,  is  not  a  partner,  and  cannot  be  held  liable  as  such  by  a  credi- 
tor of  the  firm,  a  oontraot  involving  this  question,  and  to  be  performed 
in  that  state,  will  receive  a  like  oonstruction  when  brought  in  question 
in  another  state. 

Pabtnkrship— Sharing  in  Protits  as  Crkatino.  — When  one  party  agrees^ 
in  writing,  with  another,  in  consideration  of  a  share  of  the  profits  in  a 
business  in  which  the  latter  is  to  embark,  and  not  as  a  oontribution  to 
the  capital  of  a  partnership,  to  furnish  him  with  a  certain  sum  of  money, 
from  time  to  time,  its  repayment  to  be  secured  by  chattel  mortgage^ 
with  an  option  to  repay  before  the  expiration  of  the  foil  term  in  whioh 
it  may  be  demanded,  the  party  thus  furnishing  the  money  to  haye  no 
control  of  the  business,  in  whioh  there  is  to  be  no  partnership  exoept  as 
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to  thtt  proSti^  mob  agreemeni  doM  nol  create  a  partnersbtp  ae  to  ttiird 
penoDt,  bat  merely  creates  the  relatioo  of  borrower  and  lender  betweea 
the  parties  to  it, 

Rodney  A.  Mereur  and  Edward  Ooerton^  for  the  appellant 

D'il.  Overton  and  John  0.  Ingham^  for  the  appellee. 

Heydrick,  J.  The  plaintiff  sues  upon  notes  made  by  C.  M. 
Crandall,  one  of  the  defendants,  in  his  own  name,  and  seeks 
to  charge  the  other  defendants  as  partners  of  Crandall  in  a 
business  in  which  the  proceeds  of  certain  other  notes,  of  which 
these  were  renewals,  were  used.  The  evidence  relied  upon  to 
establish  the  alleged  partnership  is  a  contract,  in  writing,  be- 
tween Crandall  of  the  one  part,  and  the  other  defendants  of 
the  other  part,  dated  February  24,  1886.  If  this  contract 
does  not  create  a  partnership  as  to  creditors,  it  cannot  be  suo- 
cessfully  contended  that  all  the  evidence  in  the  cause,  taken 
together,  tends  to  charge  anybody  but  Crandall;  and  inasmuch 
as  all  the  assignments  of  error  are  predicated  upon  the  as- 
sumption that  such  partnership  was  created  by  that  contract,, 
it  is  evident  that  if  that  assumption  was  unfounded,  the  plain- 
tiffs could  not  have  been  injured  by  the  rulings  complained  of, 
and  hence,  though  there  may  have  been  technical  error  therein, 
the  judgment  ought  not  to  be  disturbed.  It  is  therefore  pe^ 
tinent  to  inquire  what  were  the  rights  and  liabilities  of  the 
parties  under  that  contract,  although  the  question  is  not  di- 
rectly raised  by  any  of  the  assignments  of  error. 

The  whole  scope  of  the  contract  indicates  that  a  loan  of 
money  to  Crandall  by  the  other  parties,  in  consideration  of  a 
share  of  the  profitsof  a  business  in  which  he  was  to  embark  was 
intended,  and  not  a  contribution  to  the  capital  of  a  partner- 
ship of  which  the  parties  were  to  be  the  members.  The  parties 
of  the  second  part  covenanted  to  furnish  three  thousand  dol- 
lars to  Crandall,  and  not  to  a  firm;  they  were  to  furnish  it  to 
him,  from  time  to  time,  as  he  might  require  it,  and  its  repay- 
ment to  them  was  to  be  secured  by  a  chattel  mortgage  upon 
the  tools,  machinery,  furniture,  and  fixtures  of  every  kind 
and  nature  belonging  to  or  connected  with  the  business  in 
which  it  was  to  be  used.  Crandall  might  repay  it,  at  his  op- 
tion, before  the  expiration  of  the  full  term  for  which  he  had 
the  right  to  demand  it;  and  although  it  was  stipulated  that 
the  money  so  to  be  furnished  should  be  used  in  the  business 
contemplated,  the  right  of  entire  control  of  that  business  was 
recognized  to  be  in,  and  was  expressly  conceded  to,  Crandall; 
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and  it  was  farther  stipulated  that  nothing  in  the  writing  con* 
tained  should  be  construed  to  create  a  partnership  between 
the  parties  thereto  except  as  to  the  profits  of  the  business 
These  provisions  are  all  consistent  with  the  relation  of  bor 
rower  and  lender,  and  some  of  them  are  inconsistent  with  any 
other  relation.  It  is  therefore  manifest  that  that  relation  waf 
intended  to  be  established;  and  the  next  question  is,  whether 
in  spite  of  the  intention  of  the  parties,  the  community  of  in 
terest  in  the  profits  constituted  them  a  partnership  as  to  cred 
iters. 

If  this  were  a  Pennsylvania  contract,  the  question  would  be 
answered  in  the  negative  by  the  act  of  April  6,  1870  (P.  L, 
66),  and  by  Hart  v.  Kelley,  83  Pa.  St  286.  But  although  it 
was  made  in  this  state,  it  was  to  be  executed  in  the  state  of 
New  York.  Such  cases  are  stated  by  approved  text- writers 
to  be  an  exception  to  the  general  rule  that  the  lez  loci  applies 
in  respect  to  the  nature,  obligation,  and  construction  of  con- 
tracts. That  exception  is  thus  stated  by  Judge  Story:  "But 
where  the  contract  is  either  expressly  or  tacitly  to  be  per- 
formed in  any  other  place,  the  general  rule  is,  in  conformity  to 
the  presumed  intention  of  the  parties,  that  the  contract,  as  to 
its  validity,  nature,  obligation,  and  interpretation,  is  to  be 
governed  by  the  law  of  the  place  of  performance  ":  Story  on 
Conflict  of  Laws,  sec.  280.  Chancellor  Kent,  after  stating  the 
exception  in  substantially  the  same  terms,  adds  that  it  ^'is 
more  embarrassed  than  any  other  branch  of  the  subject  [the 
lex  loci]  by  distinctions  and  jarring  decisions  ":  2  Kent's  Com. 
459.  But  whatever  conflict  of  authority  there  may  be  in  re- 
spect to  the  exception,  all  agree  that  matters  connected  with 
the  performance  of  a  contract  are  regulated  by  the  law  pre- 
railing  at  the  place  of  performance:  Brown  v.  Camden  etc.  R.  IL 
Co.,  88  Pa.  St  816;  Seudder  v.  Union  Nat.  Bank,  91  U.  S.  406. 
Under  the  present  contract,  it  is  clear  there  could  be  no  lia- 
bility to  third  persons  without  a  performance  as  between  the 
parties  to  it,  and  therefore  the  question  of  such  liability  would 
necessarily  be  connected  with  or  grow  out  of  such  performanoe, 
and  be  determinable  by  the  law  of  New  York. 

More  than  a  century  ago.  Chief  Justice  De  Grey,  in  Orace  t. 
Smith,  2  W.  Black.  998,  laid  down  the  proposition  that  "  every 
man  that  has  a  share  of  the  profits  of  a  trade  ought  also  to 
bear  his  share  of  the  loss."  In  a  few  years  the  principle  thus 
stated  became  recognized  as  a  part  of  the  law  of  England,  and 
so  continued  until  1860,  when  it  was  overthrown  by  the  house 
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of  lords  in  Cox  v.  HicJcviany  8  BL  L.  Cas.  268.    On  thu  side  of 
the  Atlantic,  and  especially  in  the  state  of  New  York,  it  wai 
accepted  without  question,  so  far  as  I  have  observed,  af  to  the 
soundness  of  the  reasons  put  forth  in  support  of  it,  until  it 
was  exploded  in  England.     As  early  as  1819|  Spencer,  J.,  de- 
livering the  opinion  of  the  court  in  Walden  v.  Sherburne,  15 
Johns.  409,  said:  "  No  principle  is  better  established  than  that 
every  person  is  deemed  to  be  in  partnership,  if  he  is  interested 
in  the  profits  of  a  trade,  and  if  the  advantages  which  he  de- 
rives from  the  trade  are  casual  and  indefinite,  depending  on 
the  accidents  of  trade."     And  although  the  judgment  of  the 
house  of  lords  in  Coz  v.  Hickman,  8  H.  L.  Cas.  263,  was  soon 
followed  by  many  American  courts,  the  New  York  court  of 
appeals  declared,  as  late  as  1874,  in  Leggett  v.  Hyde^  58  N.  Y. 
272,  17  Am.  Rep.  244,  that  the  rule  remained  in  that  state  as 
it  had  long  been.     But  while  the  judgment  of  the  court  sus- 
tained the  rule,  the  opinion  of  the  learned  judge  who  pro- 
nounced it  betrayed  dissatisfaction  with  it,  and  attempted  to 
defend  it  on  no  other  principle  than  that  of  stare  decisie^  and 
the  chief  justice  dissented  from  the  judgment  itself.     The 
question  came  before  the  court  of  appeals  again  in  Richardson 
V.  Hujhitt,  76  N.  Y.  55;  32  Am.  Rep.  267.    In  that  case  the 
defendant  had  entered  into  a  contract,  in  writing,  with  a  firm 
engaged   in   the  business  of  manufacturing  wagons,  by  the 
terms  of  which  they  were  to  manufacture  and  deliver  wagons 
to  him  and  use  their  best  efforts  to  sell  them.     He  was  to  ad- 
vance fifty  dollars  on  each  wagon,  to  be  paid  on  the  first  day 
of  each  month,  and  at  the  time  of  each  advance  the  firm  was 
to  render  him  an  account  of  sales  of  wagons  during  the  pre- 
vious month,  and  pay  him  one  quarter  of  the  net  profits 
thereon,  with  interest  on  the  advances.    This  instrument  was 
construed  to  be  a  contract  for  the  loan  of  money,  and  not  to 
constitute  a  partnership.  This  was  followed  by  Curry  v.  Fovaier^ 
87  N.  Y.  83,  41  Am.  Rep.  343,  in  which  it  appeared  that  cer- 
tain  persons,  having  purchased  vacant  ground  in  the  city  of 
New  York,  and  being  about  to  erect  buildings  thereon,  entered 
into  a  written  contract  with  Fowler,  by  the  terms  of  which  he 
was  to  advance  fifty  thousand  dollars  towards  the  purchase 
and  erection  of  the  buildings,  in  consideration  of  which  they 
^'  agreed  to  share  the  profits  of  the  said  purchase  and  build- 
ings with  the  said  Fowler,"  and  he  was  to  be  allowed  interest 
on  his  advances,  and  be  secured  by  bond  and  mortgage  on  the 
premises.    This  contract  was  held  not  to  create  any  other  re- 
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lation  than  that  of  borrower  and  lender,  the  same  judge  who 
delivered  the  opinion  of  the  court  in  the  case  last  cited  saying: 
*'  In  Richardson  v.  Hughitt,  76  N.  Y,  55,  32  Am.  Rep.  267,  it 
was  held  by  this  court  that  a  person  who  has  no  interest  in 
the  business  of  a  firm  or  in  the  capital  invested,  save  that  he 
is  to  receive  a  share  of  the  profits  as  a  compensation  for  ser- 
vices,  or  for  money  loaned  for  the  benefit  of  the  business,  is 
not  a  partner,  and  cannot  be  held  liable  as  such  by  a  creditor 
of  the  firm."  This  language  was  repeated  with  approval  in 
Camdy  v.  Hall,  97  N,  Y.  159.  It  is  said,  however,  in  Hackett 
V.  Stanley y  115  N.  Y.  625,  that  these  cases,  and  others  in  har- 
mony with  them,  do  not  overrule  Leggett  ▼.  Hyde^  58  N.  Y.  272, 
17  Am.  Rep.  244,  and  its  predecessors.  But  while  this  is 
affirmed,  it  is  said  in  the  same  case  that  *' exceptions  to  the 
rule  [that  participation  in  profits  of  a  business  renders  the 
participant  liable  to  creditors]  are,  however,  found  in  cases 
where  a  share  in. profits  is  contracted  to  be  paid  as  a  measure 
of  compensation  to  employees  for  services  rendered  in  the  bus- 
iness, or  for  the  use  of  moneys  loaned  in  aid  of  the  enterprise." 
It  is  not  material  to  inquire  how  much  more  of  the  rule  is  left 
by  this  exception  than  was  left  by  Coz  v.  Hickman^  8  H.  L. 
Gas.  268.  It  is  enough  that  the  present  case  comes  within 
the  letter  and  the  spirit  of  the  exception.  The  parties  who 
made  the  loan,  and  who  are  now  sought  to  be  held  liable  as 
partners,  had  no  voice  or  part  in  the  prosecution  of  the  business, 
either  as  principals  or  otherwise,  nor  had  'they  an  irrevocable 
right  to  demand  a  share  of  the  profits,  as  was  the  case  in 
Haekett  v.  Stanley,  115  N.  Y.  625.  The  right  of  control,  or 
Any  voice  in  the  control, — an  incilent  of  proprietorship, — was 
denied  to  them.  And  the  implication  of  partnership  from 
community  of  interest  in  the  profits  was  excluded  by  an  ex- 
press stipulation,  the  absence  of  which,  in  Haekett  v.  Stanley^ 
115  N.  Y.  625,  was  thought  to  be  worthy  of  notice;  and  their 
right  to  demand  a  share  of  the  profits  was  to  terminate  upon 
repayment  of  the  money  advanced  at  the  end  of  five  years,  or 
sooner,  at  the  option  of  Crandall.  In  all  its  material  provis- 
ions the  contract  under  consideration  is  not  distinguishable 
from  that  in  Curry  v.  Fowler,  87  N.  Y.  83,  41  Am,  Rep.  843, 
or  from  those  provisions  of  the  contract  in  Haekett  v.  Stanley^ 
115  N.  Y.  625,  which  it  is  there  conceded  would  create  no  other 
relation  than  that  of  borrower  and  lender.  For  these  reasons, 
the  defendants  as  to  whom  issue  was  joined  are  not  liable  to 
the  plaintiff,  and  therefore  the  judgment  must  be  affirmed. 
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CoxrLicT  OF  Laws  — CoHTRAcrra,  whew  Ooter^isd  by  Placs  of  P«m- 
fOKM  AN  OB. — The  Uw  ol  tb«  plaoe  of  performanoe  goreriM  m  to  the  enforcenidBt 
ol  ooQtraeU:  Burchard  ▼.  Dunbar,  82  DL  460;  25  Aul  Rop.  834.  A  oontnot 
will  be  goTerned  by  the  Uw  of  the  plaoe  of  performance,  though  made  in 
mother  oouotry:  OalUano  y.  Pierre^  18  La.  Ann.  10;  89  Am.  Dec.  643,  and 
note;  StrkUr  T.  Tinkham,  35  Qa.  175;  89  Am.  Deo.  280,  and  note;  Lewis  « 
He.vUfy,  36  m.  433;  87  Am.  Dee.  227,  and  note;  8rmik  v.  Smith,  2  Johnt.  2S5; 
3  Am.  Dec.  410,  and  note;  Malpha  ▼.  McKow^  1  La.  Ann.  248;  20  Am.  Dee. 
279,  and  note.  A  ooutraot  ia  governed  and  oonstned  by  the  laws  of  tho 
■tate  where  it  ia  to  be  performed:  Larrabee  y,  TalboU,  6  Gill,  42o;  46  Am. 
Dec.  6:J7;  St.  NkholoM  Bank  v.  SUiU  Nat.  Bank,  128  N.  Y.  27.  Where  in- 
anraiice  was  effectetl  in  a  state,  and  the  policy  was  countersigned  and  delir* 
•red  by  an  agent  residing  there,  and  the  money  doe  on  the  policy  waa  there 
paid,  the  law  of  that  state  controls  as  to  the  right  of  the  insured  to  dispoee  of 
snoh  policy  by  will,  although  a  foreign  corporation  issued  the  policy:  EtUalt  ttf 
BrfUnng,  78  Wis.  33.  The  validity  of  a  contract  should  be  determined  by 
the  laws  of  the  state  in  which  it  was  made  and  was  to  be  performed:  Fore* 
paurjh  y.  Delnoiit  He,  R.  R,  Co,,  128  Pa.  St.  217;  16  Am.  St.  Rep.  672.  and 
note;  SomVieim  r.  Oilhei-t,  117  Ind.  71;  10  Am.  St  Rep.  23,  and  note;  <8^aears 
T.  Sh/opsliire,  1 1  La.  Ann.  559;  66  Am.  Dec.  206,  and  note;  May  v.  Breed,  7 
Gush.  15;  54  Am.  Deo.  700,  and  note.  See  note  to  Ay  mar  y,  Sheidon,  27 
Am.  Deo.  141;  note  to  Amyo  y.  Curi-ell,  20  Am.  Dec  293. 

PaRTICKRSHIP  —  AORERMINTS    BKTWEE»     PARTIES    !fOT   OOifSTTPUTINO. — 

A  partnership,  even  as  to  third  persons,  is  not  constituted  by  the  mere  faot 
thit  two  more  persons  participate  or  are  interested  in  the  net  proceeds  of  a 
bu3ine4s*  Morgan  v.  Faritl,  5^  Gonn.  413;  18  Am.  St.  Rep.  282,  and  note. 
When  two  persons  do  not  hold  themselves  out  to  the  public  as  partners,  and 
there  is  an  agreement  between  them  that  they  are  not  to  be  partners,  the 
fact  that  the  business  is  conducted  in  the  name  of  one,  and  the  other  la  to 
receive  one  half  the  net  profits  and  be  charged  with  a  similar  proportioii  of 
the  lo2>se4  so  long  as  they  do  not  exceed  the  profits^  does  not  constitnte  tboa 
partners:  Macy  v.  Comb$,  15  Ind.  469;  77  Am.  Dea  103,  and  note.  A  part- 
nership is  not  created  by  the  fact  that  one  party  agrees  to  furnish  the  goods 
and  pay  the  expenses,  and  the  other  agrees  to  transact  the  business  for  hall 
the  profiU  as  compensation:  Bradley  ▼.  While,  10  Met  80S;  43  Am.  Deo.  435^ 
and  note;  Haycock  v.  WiUiamt,  64  Ark.  384;  Clark  ▼.  Banm^  72  Iowa,  66Sw 
The  fact  of  a  party  advancing  money  to  pay  the  wages  of  the  employees  of  a 
commercial  partnership,  and  discharging  its  other  expenses,  does  not  consti- 
tute him  a  partner:  Oreend  v.  Kummel,  41  La.  Ann.  65.  Renting  a  saloon  for 
a  share  of  the  profits  of  the  business  does  not  make  the  parties  partnen: 
Thayer  v.  Auguatine,  55  Mich.  187;  64  Am.  Rep.  861,  and  noto.  An  agreo- 
meat  between  two  members  of  a  partnership  and  a  third  person,  with  tho 
assent  of  the  other  partners,  that  such  person  shall  share  in  the  profits  and 
losses  of  the  two  contracting  partners  in  tho  business,  does  not  make  suoh 
person  a  partner:  Burnett  v.  Snyder,  81  N.  Y.  550;  87  Amu  Rep.  627.  Tho 
reception  of  profits  is  not  necessary  to  make  one  a  partner;  it  is  the  agree* 
ment  to  receive  that  is  the  test:  Reab  ▼.  Pool,  30  S.  0.  140.  See  Mayo  w. 
Moruz,  151  Mass.  431.  An  agreement  by  two  persons  to  contribute  equally 
to  a  common  fund,  to  be  u^ied  by  a  third  person  in  purchasing  stocks  for 
their  joint  benefit,  does  not  constitnte  them  partners  between  themselvea, 
in  the  absence  of  an  agreement  to  assume  such  relation:  Keller  ▼.  Swart^  1S7 
Pa.  St.  65.  A  contract,  in  writing,  between  a  real  estate  agent  and  tho 
owner  of  land,  the  former  to  advenise  and  sell  the  land,  and  to  receive  ao 
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oompensation  therefor  a  share  In  the  proflte  arld&g  from  the  wa3%  fa  a  con- 
tract of  agency,  and  not  of  partnership:  Durtee  r;  Chtnut  41  Kan.  496;  13 
Am.  St.  Rep.  300. 

The  loan  of  money  to  be  hivested  in  trade,  the  borrower  to  have  half  the 
net  profits,  does  not  constitute  a  partnership:  CuUey  ▼.  IBdwardg,  44  Ark.  423| 
61  Am.  Rep.  614;  Botton  etc.  SmeUiHg  Co.  y.  Smith,  13  R.  I.  27;  43  Am.  Rep. 
3;  WilUams  v.  Fletdier,  129  HL  356;  Smith  t.  Ki^U,  71  HI.  148;  22  Am. 
Rep.  94,  and  note.  A  partnership  agreed  with  H.  to  make  two  hundred 
wagons  for  him,  he  advanciag  fifty  dollars  on  each,  the  wagons  to  be  sold, 
and  fl.  to  receive  one  fourth  of  the  profits,  and  interest  oo  the  advanoes.  It 
was  held  that  snch  an  arrangement  would  not  constitute  H.  a  partner:  Rleb^ 
ardtum  ▼  HughUt,  76  N.  Y.  65;  32  Am.  Rep.  267.  See  note  to  Sodiko'  y. 
Applegate,  49  Am.  Rep.  256. 


Cooper's  Estate. 

[160  PiNHSYLVANIA  STATS,  678.] 

P1RPRTUITTK.S.  ^  Trust  Created  bt  Will  is  not  Illkoal  as  a  restraint 
upon  alienation,  when  a  vested  interest  passes  to  the  dcTisee,  which  he 
can  sell  or  dispcise  of  at  pleasare,  and  it  is  only  the  time  of  enjoyment 
of  the  profi'Mtf  uf  tlie  devise  which  is  postponed.  The  mere  fact  that  no 
time  is  Hxud  witliin  which  the  powir  of  sale  must  be  exercised  does  not 
of  itsrK  •  i-eate  a  perpetuity,  as  it  ronst  be  exercised  within  a  reasonable 
timp:  an<I  this  is  especiafly  so  when  it  is  competent,  nnder  the  trust,  for 
»>'  parties  in  interest  to  unite  at  any  time  to  defeat  such  power,  and  take 
lilts  property  discharged  thereof. 

rj-.urfiTUiYiR3  —  Trust  Crbateu  by  Will.  ^  When  a  testatrix,  by  her  will, 
bequeaths  her  property  to  her  children,  share  and  share  alike,  subject 
to  the  control  of  her  son,  whom  she  appoints  her  executor  and  trustee  to 
manAKC  the  property,  collect  the  income,  sell  the  real  estate  at  private 
or  public  sale,  anil  when  two  thirds  of  the  persons  intereeted  in  the  es* 
tato  shall  so  demand,  to  sell  the  property  and  dirido  the  proceeds 
among  those  interested  nnder  the  provisions  of  the  will,  an  active  trust 
is  thereby  created,  for  a  lawful  purpose,  not  in  oonflict  with  the  law  in 
respect  to  perpetuities. 

John  O.  Johnson,  for  the  appellant 

T.  B.  Storky  for  the  appellee. 

Paxson,  J.  While  this  is  a  close  case,  we  are  of  opinion 
that  the  auditing  judge  was  correct  in  his  conclusions,  and 
that  the  court  below  erred  in  overruling  him.  I  understand 
it  to  be  conceded  that  the  trust  created  by  the  will  of  Emily 
W.  Cooper  was  an  active  trust,  and  that  its  purpose  was  en* 
tirely  legitimate.  The  cestui  qui  trustenty  with  a  single  ex- 
ception, are  willing  that  the  trusts  shall  be  carried  oat  as 
directed  by  the  testatrix.  The  learned  court  below,  however, 
held  that  it  could  not  be  done,  because  it  was  in  contravention 
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of  two  legal  principles.  One  is  that  the  trust  is  ingrafted 
upon  a  fee,  and  the  other  is  that  it  creates  a  perpetuity.  The 
important  clause  of  said  will  is  as  follows:  ^'I  give,  devise, 
and  bequeath  all  my  property,  real,  personal,  or  mixed, 
of  whatsoever  nature  or  description,  to  my  childrea  who 
may  be  living  at  the  time  of  my  death,  share  and  share 
alike;  if  any  one  of  my  children  shall  have  died  before  me, 
leaving  children,  then  the  share  of  such  a  one  shall  go  to 
such  children;  all  the  said  property  to  be  subject  to  the  con- 
trol of  my  executor  and  trustee,  as  hereinafter  set  forth.^ 

By  the  next  clause  in  her  will  the  testatrix  appoints  her 
son  (appellant)  executor  of  her  will,  and  *'  trustee  of  all  my 
property,  real,  personal,  or  mixed."  She  then  proceeds  to  con- 
fer upon  her  executor  and  trustee  certain  powers  in  regard  to' 
the  management  of  the  real  estate,  the  particulars  of  which  I 
need  not  specify  further  than  to  say  that  he  is  authorized  to  re- 
ceive the  rents,  pay  debts  and  encumbrances,  to  sell  the  real 
estate  at  either  public  or  private  sale,  and  generally  to  *'  do 
everything  whatsoever  which  may  be  requisite  and  necessary 
in  reference  to  the  management"  thereof,  and  when  ^Hwo 
thirds  of  the  persons  interested  in  my  estate  shall  so  demand, 
to  sell  my  property,  real  or  personal,  and  divide  the  proceeds 
among  those  interested  under  the  provisions  of  this  wilL" 

It  will  be  noticed  that  the  estate  is  impressed  with  the  trust 
by  the  same  paragraph  which  contains  the  devise  to  the  chil- 
dren. We  think  the  intention  of  the  testatrix,  as  gathered 
from  the  four  corners  of  the  will,  was  accurately  stated  by  the 
auditing  judge,  in  the  following  paragraph  of  his  opinion: 
'*  While  she  bequeaths  and  devises  all  her  estate  unto  her  child- 
ren living  at  her  death,  and  the  children  of  any  who  were  dead 
leaving  children,  yet  she  did  not  intend  to  give  them  an  ab- 
solute vested  interest,  payable  to  them,  and  to  the  possession 
of  which  they  shall  be  immediately  entitled,  upon  her  death. 
But  this  vesting  in  possession  she  postponed  until  two  thirds 
of  the  persons  interested  in  her  estate  shall  demand  a  final 
distribution,  in  which  event  the  executor  and  trustee  shall 
convert  all  her  estate  into  cash,  and  divide  among  those  inter- 
ested under  the  will.  Until  this  event  occurs,  however,  she 
placed  all  her  property  under  the  control  of  her  executor, 
whom  she  expressly  appoints  as  trustee." 

It  being  clear  from  the  terms  of  the  will  that  it  was  the  in- 
tention of  the  testatrix  to  create  a  trust  for  a  lawful  purpose, 
and  for  the  management  of  the  estate,  the  oourt  ought  not  to 
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interfere,  unless  it  involves  a  violation  of  an  inflexible  rule  of 
law.  The  manner  in  which  the  trust  is  imposed  is  not  ma« 
terialy  if  the  intention  can  be  clearly  gathered  from  the  will. 
No  particular  form  of  words  is  necessary  to  create  a  trust  It 
was  said  by  Lord  Eldon  in  King  y.  Denison^  1  Ves.  &  B.  273, 
that  the  word  '^  trust "  not  being  made  use  of  is  a  circumstance 
to  be  attended  to,  but  nothing  more,  and  if  the  whole  frame  of 
the  will  created  a  trust,  for  the  particular  purpose  of  satisfy- 
ing which  the  estate  is  devised,  the  law  is  the  same,  though 
the  word  "trust"  is  not  used.  In  Fiatw;  v.  Parke^  7  Watts  & 
S.  19,  there  was  an  absolute  gift,  which  was  cut  down  to  a 
spendthrift  trust  by  a  subsequent  clause  of  the  will,  and  this 
was  held  valid.  In  Briggs  v.  Davia^  81^  Pa.  St  470,  a  trust 
was  imposed  after  an  absolute  devise.  We  do  not  regard  this 
trust  as  in  any  way  an  illegal  restraint  upon  alienation,  for 
the  reason  that  there  is  a  vested  interest  in  the  devisee,  which 
he  can  sell  or  dispose  of  at  pleasure,  and  it  is  only  the  time  of 
enjoyment  of  the  profits  of  the  same  which  is  provided  for. 

We  are  unable  to  see  anything  in  this  trust  which  is  in  con* 
fiict  with  the  law  in  regard  to  perpetuities.  The  mere  fact 
that  no  time  is  fixed  within  which  the  power  of  sale  must  he 
exercise^l  does  not  of  itself  create  a  perpetuity.  It  is  suffi- 
cient to  say  that  a  power  to  sell  and  distribute  the  proceeds, 
created  by  a  will,  must  be  exercised  within  a  reasonable  time. 
It  is  always  within  the  power  of  the  orphans*  court  to  control 
the  exercise  of  a  discretion,  in  such  cases,  upon  the  application 
of  the  parties  in  interest.  A  power  of  sale  is  good,  although 
no  time  be  limited  for  its  exercise:  MarshaWs  Estaiej  138  Pa. 
St  260.  Aside  from  this,  it  was  competent  for  all  the  parties 
in  interest  at  any  time  to  defeat  the  power,  and  to  take  the 
property  discharged  thereof.  Under  these  circumstances,  we 
cannot  say  that  the  trust  created  a  perpetuity. 

It  is  not  necessary  to  discuss  the  case  further,  in  view  of  the 
well-considered  opinion  of  the  auditing  judge. 

The  decree  is  reversed,  at  the  costs  of  the  appellee,  the  adju- 
dication is  affirmed,  and  distribution  ordered  in  accordance 
therewith.  

Pbrpstuities— Trust  Creatio  bt  Will,  whsn  not  iLLitOAL  as.  ^ 
Provisiona  in  a  wiU,  requiring  ft  trustee  to  hold  and  manage  the  tmst  prop- 
erty nntil  the  beaetioiary  reaches  the  age  of  twenty-one  years,  are  not  neoec* 
sarily  void,  if  the  interest  of  the  beneficiary  is  rested  or  absolate:  Chjlin  v. 
Clffflin,  149  Mass.  19;  14  Am.  St.  Rep.  393,  and  note;  Ooldtree  ▼.  Th<mpH(m, 
79  CaL  6ia     In  JJemUnon  y.  Heniaaon,  113  N.  Y.  1,  it  waa  held  that  n» 
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nnlavfal  perpetuity  waa  created  by  authorising  aa  exeoutor  to  delay  parti- 
tioning the  estate  for  five  years,  as  the  power  of  sale  waa  not  tuspended.  la 
this  coniMotioa,  aee  Fam  BruiU  ▼.  Van  Brwd,  111  N.  Y.  178.  See  extended 
note  to  Barmum  ▼.  Barnum^  90  An.  Dee.  101,  discussing  perpetuities,  whieh 
are  forbidden  in  tha  United  8Utea»    See  also  noto  to  LumxMce**  SdaU,  0 
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O'Brien  v.  Philadelphia^ 

(160  PayNSYLVANiA  Statu,  669.] 
IfvNioiPAL  OoRPORATioNg— Damages  vorChanob  in  Grads  ov  SruRm 
—  A  property  owner  who  has  built  a  hon^e  upon  his  lot  in  conformity 
with  the  existing  physieal  grade  of  an  old  and  open  highway  can  recover 
damagea  from  a  city  for  depreciatian  in  the  value  of  the  propertgr,  caused 
by  changing  the  existing  physioal  eleratioB  of  the  highway  ia  front  of  the 
lot  to  conform  to  a  pUn  or  regulation  legally  oon firmed  after  the  build- 
ing of  the  house,  such  plan  being  the  first  regulation  of  grade,  and  dif- 
fering from  the  existing  physioal  elevation  of  the  old  highway  m  freot 
ol  the  lot. 

E.  8,  Miller  and  Charles  B.  McJ^ichaely  aasistant  city  miicir 
iorsy  and  Charles  F.  Warwick,  city  solicitor^  for  the  appellant 

ThomoM  Learning  and  Henry  C.  Terry,  for  the  appelleoi 

Sterrett,  J.   .For  many  years  prior  to  commencement 
of  this  suit,  plaintiff  owned  a  house  and  lot  fronting  od  Haines 
Street,  between  Stenton  Avenue  and  Limekiln  Pike,  now  in 
the  twenty-second  ward  of  Philadelphia.     Prior  to  1761,  what 
is  now  Haines  Street  was  an  old  road.     In  that  year  a  jury  of 
riew,  appointed  by  the  court  of  quarter  sessions,  reported  said 
road,  with  courses,  etc.,  but  without  any  fixed  grade,  as  a 
public  highway,  and  in  Septetnber  of  same  year  their  re- 
port was  duly  confirmed   by  said  court.     Subsequently,  the 
natural  surface  of  the  land  on  which  the  road  waa  located 
was  somewhat  changed,  and  the  grade  of  the  road  thereby 
improved.     As  a  public  highway,  this  road  has  been  contin- 
uously traveled  ever  since,  and,  from  time  to  time,  detached 
dwellings,  fronting  upon  it,  have  been  erected.    Meanwhile, 
the  territory,  on  part  of  which  the  road  was  located,  was  ab- 
sorbed by  the  city,  and  is  now  part  of  said  ward.    In  1871, 
more  than  a  century  after  said  road  was  recorded  as  a  public 
highway,  a  plan  of  that  section  of  the  city  embracing  that  parft 
of  said  road  now  called  Haines  Street,  on  which  plaintiff's  proi^ 
erty  is  located,  was  presented  and  confirmed.     By  that  plan, 
A  grade  of  the  street,  differing  materially  from  the  traveled 
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^radq,  WAi  predcribed.  This  fiarst^ftabliebed  pap«r  grade 
called  ^  raising  Haiikes  SUHrait,  opposite  plaiutiff'^  house, 
ir^ich  was  ^reoied  ibefoipe  «aid  plan  vas  coufinned. 

In  I186H,  iisines  Street  vaa  phyau^aUy  graded  so  as  to  con- 
ferm  te  tfae  gnide  ^estaiblisl^dd,  as  aforesaid,  in  1871.  By  tbat 
4ket  of  ifae  cHf  tibe  stiteet  of^posrte  plaintiff's  Imuse  wa«  so 
raued  as  to  leave  4ub  hou«e  oaosiderably  below  the  changed 
«ttrfaoe  o£  tka  ulre^  Far  tke  injury  Ihus  austainad  by  plain- 
tLff  ihis  auii  siras  bueugJat,  mmA  «  v^MAt  xetfiderad  in  bis  favor 
tar  $240,  sufafeoi  to  the  opinion  ^  ibe  «ouri  below  oa  the  fol- 
iowing  qiseslioa  of  .law  Mserved:  ^  Wb^iiher  a  plain  tiff  who 
hiiB  built  a  house  upon  his  ikot «  oanfarnxity  with  the  existing 
7>hyftical  gnade  of  as  M  and  ^opea  pablits  .highway  xsan  re« 
oover  -daoiafses  from  -tbe  city  of  PhUadedphia  for  depreciation 
in  tlte  valtae  of  the  pifOj»erty,  -oocasiaued  by  changing  the  de 
fa<^o  physical  elevaticci  ckf  the  highway  in  front  of  the  lot  to 
€Kni>£er«Q  te  a  iplaa  jreguJAtiaa  Icigally  cociiiriDed  after  the  build- 
ing ickf  the  heuee^  eaid  plaa  being  the  tirat  reigulation  of  grade, 
aiiid  didering  £soiiB  the  de  Jacto  pbysicAl  elevation  of  the  old 
highway  in  front  of  the^Iot." 

Defendant's  niotioii  ibr  judgment  in  its  favar,  non  obUanU 
'veredtctOj  was  aft^rwajrds  denied,  and  Judgment  for  plaintiff 
was  'eniered  oa  the  verdict  The  sole  question  presented  by 
tlte  two  speckficaAions  JB,  whether  the  court  erred  in  denying 
defendunt's  motion,  and  ej^terisig  judgnaent  for  pkiintiff. 

Qb  the  trial  the  evidence  was  directed  to  the  difference  in 
the  value  of  plaintiff's  property  before  and  after  the  raising 
of  the  iSfiiljaral  grade,  as  affected  by  that  act  It  was  also 
agreed  that  no  objection  based  ^n  the  form  of  action  should 
be  made.  Tbe  only  question  before  ns,  therefore,  is  that  pre- 
sented by  the  action  of  the  court  in  entering  judgment  for  the 
plaintiff  on  the  verdict,  0tc.,  as  above  atated. 

If  any  regard  is  to  be  had  Ibr  the  constitatioDal  mandate 
that  ^^manioipal  and  other  corporations  •  •  •  •  shall  make 
just  compensation  for  property  taken,  injured,  or  destroyed  by 
the  eonstrnction  or  enlargement  of  their  works,  highways,  or 
improvements,"  we  are  at  a  loss  to  see  how  the  learned  judge 
could  do  otherwise  than  decide  the  reserved  question  as  he 
did.  Nobody  conversant  with  the  history  of  the  constitu- 
tional  provision  above  quoted  can  entertain  any  doubt  that  it 
was  intended  to  provide,  inter  alia^  for  the  class  of  cases  of 
whioh  O'Cafittor  v.  PittBhwrghf  18  Pa.  St  187,  is  a  conspicuous 
^XMUfila.    It  has  uniformlj  been  so  regarded  £rom  the  date 
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of  its  adoption  until  the  present  time.  It  is  a  fact,  conclu- 
sively established  by  the  verdict,  that,  as  a  direct  consequence 
of  the  elevation  of  grade  immediately  in  front  of  plaintiff's 
property,  its  market  value  was  lessened  at  least  to  the  extent 
of  $240;  but  it  is  gravely  suggested  that ''  such  a  damnum  is 
not  necessarily  an  injuria^^^  and  hence  plaintiff  is  remediless. 
That  principle  has  no  application  to  the  class  of  cases  to 
which  this  belongs.  To  hold  that  it  has  would  defeat  one 
of  the  objects  of  the  constitutional  mandate  in  question,  and 
virtually  overrule  several  well-considered  cases.  We  do  not 
propose  to  do  either.  In  New  Brighton  Borough  ▼.  United 
Presbyterian  Church,  96  Pa.  St.  331,  it  was  contended  that  in- 
asmuch  as  the  proprietor  of  a  borough  had  laid  it  out  into  lots 
and  streets,  and  the  borough  had  never  fixed  the  grade  of  a  par* 
ticular  street,  it  was  not  liable  for  damages  for  grading  it  the 
first  time;  but  it  was  held  that,  under  the  constitutional  pro- 
vision'above  quoted,  etc.,  owners  of  lots  are  to  be  compensated 
for  damages  resulting  from  changing  the  grade  of  a  street,  and 
that  a  change  from  the  natural  grade  was  such  a  change  as 
entitled  them  to  damages,  if  any  were  sustained  thereby. 

Again,  in  New  Brighton  Borough  v.  Peirsolj  107  Pa.  St.  280, 
the  claim  was  by  a  lot-owner  for  a  second  change  of  grade 
after  he  purchased  the  lot.  This  court,  holding  that  he  was 
entitled  to  recover,  said:  ''The  claim  now  is  for  change  of 
grade,  made  since  defendant  in  error  purchased,  and  for  dam- 
ages sustained  by  work  done  since  the  adoption  of  the  oonsti« 
tution." 

In  Ogden  v.  Philadelphia,  148  Pa.  St  480,  the  claim  was  for 
damages  caused  by  grading  North  Street.  After  stating  the 
undisputed  facts  were  ^Hhat  the  first  grade  •  •  •  •  was  estab- 
lished on  the  city  plan  in  1871,  but  nothing  was  done  on  the 
ground  until  1887,"  our  brother  Mitchell  says:  "  Per  the  es- 
tablishment of  the  grade  of  1871  there  was  no  right  of  action: 
O'Connors.  Pittsburgh,  18  Pa,  St  187;  Philadelphia  y.  Wright, 
100  Pa.  St.  235.  Therefore  the  statute  of  limitation  could  not 
begin  to  run  from  that  date.  But  the  constitution  of  1874 
(art  16,  sec.  8)  gave  a  right  to  owners  to  have  compensation 
for  property  injured,  as  well  as  for  property  taken  by  munici- 
pal and  other  corporations  in  the  construction  or  enlargement 
of  their  works.  The  right  of  action  which  this  section  gives  is 
clearly  for  the  actual  establishment  of  the  grade  on  the  land. 
The  general  rule  is,  that  the  cause  of  action  arises  when  the 
injury  is  complete,  and  this  has  been  onifiarmly  appliad,  to 
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the  taking  of  the  property  for  public  use,  from  the  case  of 
Schuylkill  Nav.  Co.  v.  Thoburn,  7  Serg.  <&  R.  411,  down  to  the 

present  day,  etc There  is  nothing  in  the  constitutional 

provision  which  indicates  an  intent  to  depart  from  the  gen- 
eral rule  under  which,  in  the  present  case,  the  cause  of  action 
could  not  arise  until  the  actual  cutting  down  of  the  ground 
in  1887." 

.  Jones  V.  Borough  oj  Bangor^  144  Pa.  St.  638,  is  to  the  same 
effect  In  that  case  our  brother  McCollum,  speaking  for  the 
court,  said:  ^Injuries  to  abutting  property,  caused  by  a 
change  of  grade,  an  alteration  or  enlargement  of  the  street, 
do  not  necessarily  result  from  the  opening  of  it  to  public  travel. 
It  is  true  that  in  a  proceeding  to  recover  damages  caused  by 
the  opening  and  grading  of  a  street  the  party  must  submit 
his  whole  claim,  embracing  consequential  as  well  as  direct 
injuries,  but,  'where  the  grading  occurs  as  a  separate  act  of 
the  public  authorities,  and  so  long  after  the  opening  of  the 
street  that  the  assessment  of  damages  at  the  time  of  the  ap* 
propriation  cannot  include  those  resulting  from  the  grading, 
the  latter  may  be  ascertained  by  a  second  view ':  Pusey  v.  AU 
legheny  City,  98  Pa.  St  522." 

We  have  no  doubt  that  the  plaintiff's  case  was  clearly 
within  the  constitutional  mandate,  and  hence  there  was  no 
error  in  entering  judgment  in  his  favof  for  the  amount  of  dam- 
ages found  by  the  verdict  of  the  jury. 

Judgment  affirmed.  

8tre«to,  01iaa«e  of  Onde,  Idabmty  of  OltlM  Iter.* 
Oommon'law  Dodrme.  -»  Nameroat  daetsioni  of  the  oonrto  of  latt  rosorl 
io  most  of  the  states  hare  absolutely  settled  the  dootrine  that  mimioipal  oor- 
poratioos,  acting  under  authority  oonferred  upon  them  by  the  legislatare  to 
grade  and  to  ohange  the  established  grade  or  lerel  of  their  streets,  incur  no 
oommon-law  or  implied  liability,  though  the  exercise  of  the  power  may  be 
injurious  to  adjoining  property  owners.  A  municipal  oorporation  is  not 
liable  for  consequential  damages  to  abutting  land-owners,  arising  from 
grading  or  changing  the  grade  of  its  streets,  provided  that  in  so  doing  it 
keeps  within  the  limits  of  the  street,  and  does  not  trespass  upon  or  invade 
private  property,  and  exercises  reasonable  care  and  skill  in  the  performance 
of  the  work  resolved  upon,  unless  there  is  some  provision  in  the  state  oousti- 
tution,  in  the  city  charter,  or  in  some  statute  creating  such  liability.  This 
is  BO^  although  the  street  is  depressed  or  raised  below  or  above  the  abutting 
property,  in  conforming  it  to  the  grade  line,  so  as  to  cut  off  or  render  «Uffi. 
enlt  the  access  to  the  adjoining  property  from  the  street,  or  to  the  street 

•mmrKKEMcm  to  MOKOGaAPHic  kotbs. 
Municipal  corporations,  liability  of,  for  grading  or  isfrading  stieets:  7  Am.  Bep^ 
M;  a  Am.  Dee.  TV,  796:  4  Am.  Bt  Bep^  «IL 
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from  ffiich  property,  and  although  the  graile  of  the  street  has  been  before 
established,  aud  bnildings  have  been  erectetl  and  im?>roTeinaitamade  on  the 
abntting  property  with  reference  to  each  established  grade:  Koto  tofiAnsAy 
V.  Ktvuaa  Oity  Cable  i?V  OO'f  ^  Am.  St.  Rep.  401,  citiug  many  eaaea.  This 
rule  does  not  apply  td  those  cliauges  in  the  grade  of  a  street  by  which  the 
flow  of  a  natural  watercoarde  is  obstructed  or  accelerated,  to  the  injury  of  a 
lot-owner,  nor  to  any  scheme  or  plan  by  which  surface  waters  are  concen- 
trated and  thrown  upon  a  lot  hi  greatly  increased  qnantitias:  See  amUg  ppi 
390-395. 

lAsMkiiiity  umder  ComtUutional  PtvwUioMm — it  is  also  well  settled  that, 
under  a  constitutional  provision  guaranteeing  that  private  property  shall  not 
be  "  taken  "  for  a  public  use  without  compensation,  a  city  is  not  liable  for 
consequential  damages  caused  by  an  authorized  ehaoge  ia  tiie  grade  of  a  pub- 
lic street,  when  private  property  is  not  actually  encroached  spon,  although  it 
may  be  injured  in  its  use:  Ncrtkem  Traasp.  e(k  v.  Chicago^  99  U.  S.  635; 
City  qf  Kolumo  v.  Ma/uin,  100  Ind.  242;-  Smith  v.  City  of  Etiu  Claire,  78  Wia 
457.     In  the  case  last  cited,  Lyon,  J.,  in  delivering  the  opinion  of  the  court, 
said:  "  Perhaps  no  rule  of  law  is  more  completely  settled  than  is  the  rale  that 
if  consequential  damages  result  to  property  owners  fron  laisung  or  lowering 
the  grade  of  a  etrset  by  a  mauicipality,  it  is  not  a  taking  of  private  property 
fur  public  use  within  the  meaning  of  the  constitution;  and  that  if  the  muni- 
cipality act  under  aathority  of  law  in  making  the  change  of  grade,  and  with 
due  care,  it  is  not  liable  for  such  damages,  unless  made  so  by  some  statate  or 
eonstitntional  provision.*'    So  long  as  there  is  no  application  of  a  street  to 
purposes  other  than  thoae  of  a  highway,  and  no  diversion  of  it  from  street 
purposes,  any  changes  of  grade  made  lawfully  and  in  good  faith  for  the  ben- 
efit of  the  public  in  using  the  street  as  a  street,  and  not  made  maliciously, 
or  for  the  purpose  of  doing  injury  to  the  abutter,  are  not  within  the  consti- 
tutional prohibition  against  taking  private  property  without  compensstioe, 
nor  the  baeie  for  an  action  for  consequential  damages.    A  trespass  upon  or 
physical  invasion  of  property  adjoining  the  street  is  necessary  to  bring  mo- 
nicipal  authorities,  when  grading  streets,  within  such  constitutional  prohibi* 
tion;  and  the  original  and  all  subsequent  purchasers  of  property  abntting  on 
a  street  take  with  an  implied  understanding  that  the  public  shall  havs  the 
right  to  improve  or  alter  the  street  for  street  purposes,  and  tliat  they  ein 
sustain  no  claim  for  damages  resulting  to  their  property  for  the  impaiiment 
or  destruction  of  their  incidental  rights  of  ing^ress  and  egress,  or  of  light  sad 
air,  as  a  mere  consequence  from  the  use  or  improvement  of  the  strset  ss  a 
highway:  Selden  r.  CUy  qfJackmmmile,  28  Fla.  668;  29  Am.  St.  Rep.  278^  aad 
note  298. 

As  an  instance  of  such  an  invasion  of  private  property  at  will  entitle  iht 
adjoining  lot-owner  to  damages  for  a  taking  under  snch  oonstitatioiial  prs* 
vision  may  be  given  the  well-considered  ease  of  VanderUp  r.  CUf  qf  Ortud 
Bapids,  73  Mich.  622,  16  Am.  St.  Rep.  697,  deciding  that  when  a  oily.m 
grading  a  street,  raises  an  embankment  upon  nearly  thirty-five  feet  of  tbt 
entire  frontage  of  an  abutting  lot,  thereby  burying  a  portion  of  the  dweUisg- 
house  and  bam  of  the  owner,  this  is  as  much  a  taking  as  to  that  part  of  ths  lot 
covered  by  the  embankment  as  though  the  owner  had  been  ejected  by  ssjr 
other  means,  and  is  plainly  within  the  inhibition  of  the  constitntioB.  *St» 
question  under  oonsideration  is  thoroughly  diseossed  in  the  above  eass^  sad 
the  note  thereto,  16  Am.  St.  Rsp.  610-614.  To  the  nat  ifliul»  under  a  some* 
what  similar  state  of  faots^  is  the  case  of  Gray  ▼•  Jft^pflr  ^  KmaMt,  flf 
Tenn.  99. 
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ConAtUiUional  Provhhrut  atjoinHt  Damaging  Property.  —  The  coustiintiona  of 
many  of  the  states  now  coutain  a  provision  that  private  property  shall  not  b« 
taken  or  "damaged  "  for  a  public  use  without  just  compensation.  The  inser- 
tion of  this  word  "damaged"  has  effected  a  material  change  in  the  law  regard- 
ing the  liability  incurred  by  municipal  corporatious  in  grading  or  changing  the 
grade  of  their  streets  undi^r  lawful  anthority  conferred  upon  them  by  their 
act  of  incorporation,  and  it  is  this  branch  of  tha  subject  that  will  receive 
special  consideration  in  this  note.  In  the  states  where  this  special  coustito* 
tioual  provision  exists,  the  courts  have  been  nnanimous  in  holding  that  al- 
though prior  to  its  enactment  a  municipal  corporation  was  under  no  liability 
to  an  adjoining  laud-owner  for  any  damages  sustained  by  him  from  the  ac- 
tion of  the  city  in  grading  or  changing  the  grade  of  its  streets  aniens  his 
property  was  actually  invaded,  yet  under  such  constitutional  provision  a  city 
is  liable  to  him  for  all  direct  and  consequential  damage  arising  from  its  action 
in  grading  or  changing  the  grade  ol  its  streets,  unless  he  is  compensated  un- 
der the  power  of  eminent  domain  before  the  work  is  done,  or  unless  the  injury 
sustained  by  him  is  shared  by  the  puldic  in  geutral:  Reardon  ▼.  City  of  San 
Francisco,  66  Cal.  492;  56  Am.  Rep.  109;  Johnson  v.  City  qf  Parkerahurg,  16 
W.  Va.  402;  37  Am.  Rep.  779;  City  qf  Atlanta  v.  Green,  67  Oa,  386;  Blanch' 
tird  V.  CUy  qf  Kan&as,  16  Fed.  Rep.  444;  5  McCrary,  217;  AIcElroy  v,  Kan^ 
aas  CUy,  21  Fed.  Rep.  257;  City  of  Pekin  v.  Brereton^  67  111.  477;  16  Anu 
Rep.  Ii20;  City  qf  Bloomhigton  v.  Brokaw,  Tl  HI.  194;  Cdy  of  Elgin  v.  Eaton^ 
83  in.  635;  25  Am.  Kep.  412;  ScJiaUer  v.  CUy  of  Omahn,  23  Neb.  325;  Lowe 
T.  City  of  Omaha,  33  Neb.  687;  Wertli  r.  CUy  qf  SpringfieUi,  78  Mo.  107; 
IlouMcholder  v.  CUy  of  Kansas,  83  Mo.  488;  CUy  Council  qf  Montgomery  v. 
Towusend,  80  Ala.  489;  60  Am.  Rep.  112;  84  Ala.  478;  Pusey  v.  CUy  qf  Alle. 
gheny,  98  Pa.  St.  522;  Pennsylvania  R.  R.  Co.  v.  Marcfiant,  119  Pa.  St.  541; 
4  Am.  St.  Rep.  659;  Shcehy  v.  Kansas  CUy  etc.  R*y  Co.,  94  Mo.  674;  4  Am. 
St.  Rep.  396.  This  rule  has  been  sustained  by  the  supreme  court  of  tha 
United  States  in  the  case  of  C/iicago  v.  Taylor^  125  U.  S.  161,  where  the  court 
reached  the  couclusion  that  nnder  a  constitutional  provision  that  private 
property  shall  not  be  taken  or  damaged  for  public  use  without  just  compen- 
sation, a  recovery  may  be  had  in  all  cases  where  private  property  has  sus- 
tained a  snl)stantial  injury  from  grading  or  changing  the  grade  of  a  street  by 
a  city,  whether  such  damages  are  direct  or  consequential  in  their  nature;  and 
when  property  is  damaged  by  establishing  the  grade  of  a  street,  or  by  lowering 
or  raising  the  grade  of  a  street  previously  established,  it  is  damaged  for  the 
public  use  within  the  meaning  of  such  a  constitutional  proyision:  Werth  r.  CUiy 
qfSpring/leld,  78  Mo.  107;  McElroy  t.  Kansas  Oty,  21  Fed.  Rep.  267. 

In  Reardon  r.  City  qf  San  Francisco,  66  Gal.  492,  66  Am.  Rep.  109,  the  conrl 
said:  *'  But  the  contention  is  also  put  forth  by  the  plaintiffs  that  the  constitn- 
lion  comes  to  their  relief,  and  that  they  are  entitled  to  recover,  by  virtue  of  the 
provision  of  the  organic  law  of  the  state,  which  prescribes  af  a  paramount  rule 
that  'private  property  shall  not  be  taken  or  damaged  for  public  nse  without 
just  compensation  having  l)een  first  made  or  paid  into  court  for  the  owner 't 
Cal.  Const.,  art.  1,  sec.  14.  It  is  well  known  that  the  clause  as  to  the  prote4V 
tion  of  private  property  against  an  appropriation  for  public  use  was  changed  by 
the  constitution  adopted  in  1879,  and  is  no  longer  as  it  was  under  the  former 
eonstitntion:  'nor  shall  private  property  be  taken  for  public  nse  without  just 
compensation':  CaL  Const.  1849,  art.  1,  sec  8.  The  words  above  quoted 
ahow  some  of  the  changes  —  indeed,  all  of  them  —  that  require  notice  here. 
Ab  the  clause  now  stands,  private  property  cannot  be  damaged  for  public  use 
without  jnet  compensation  having  been  first  made  or  paid  ae  prescribed*    Are 
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the  plaintiff^  then,  entitled  to  recover  of  defendant  under  thb  oonttitntioiial 
iniaraoty  against  daomget  ThU  question  ia  new  in  this  oonrt^  this  being  the 
first  oaose  eoming  before  it  ainoe  the  adoption  of  the  present  oonstitatioo, 
requiring  the  decision  of  this  qaeation.  To  what  kind  of  damage  does  this 
word  'damaged' refer?  We  think  it  refers  to  somu  liiig  more  than  a  di- 
rect or  immediate  damage  to  private  property,  snch  as  its  InTasion  or  spoli»> 
tion.  There  is  no  reason  why  this  word  should  be  construed  in  any  other 
than  its  ordinary  and  popular  sense.  It  embraces  more  than  the  taking.  If  it 
did  not  refer  to  more  than  the  damage  above  mentioned,  the  word '  damaged,' 
in  the  oUuse  relied  on,  would  be  superfluous.  ....  We  are  of  opinion  that 
the  right  assured  to  the  owner  by  this  provision  of  the  constitution  is  not 
restricted  to  the  case  where  he  is  entitled  to  recover  ss  for  a  tort  at  common 
law.  If  he  is  consequently  damat^ed  by  the  work  done,  whether  it  ia  dons 
carefully  and  with  skill  or  not^  he  is  still  entitled  to  compensation  for  such 
damage  under  this  provision.  This  provision  was  intended  to  assure  com- 
pensation to  the  owner,  as  well  where  the  damage  is  directly  inflicted,  or 
inflicted  by  want  of  care  and  skill,  as  where  the  damages  are  consequentia], 
and  for  which  damages  he  had  no  right  of  recovery  at  the  common  law.  •  •  .  • 
We  cannot  think  that  the  convention  inserting  in  the  oonstitutioo  of  this  stats 
the  word  'damaged,'  in  the  connection  in  which  it  is  found,  and  the  people 
in  ratifying  the  work  of  the  convention,  intended  to  limit  the  effect  of  this 
word  to  cases  where  the  party  injured  already  had  a  remedy  to  recover  com- 
pensation. They  engaged  in  no  such  empty  and  vain  work.  It  was  intended 
to  give  a  remedy,  as  well  where  one  existed  before  as  where  it  did  not;  to 
superadd  to  the  guaranty  found  in  the  former  constitution  of  this  state,  and 
In  nearly  all  of  the  other  states,  a  guaranty  against  damage  where  none  pre- 
viously  existed.  The  provision  includes  damage  to  private  property,  includ- 
ing land,  and  whatever  is  attached  to  it.  If  land  and  buildings  on  it,  or 
either,  are  damaged,  this  provision  requires  it  to  be  compeusated." 

In  the  case  of  Johnson  v.  dig  <if  Pctrkersburg.  16  W.  Va.  402,  S7  Am.  Bepi 
779,  the  court  said:  "When  the  words  'or  damaged'  were  incorporated  into 
the  constitution  of  West  Virginia,  in  addition  to  the  words  'private  property 
shall  not  be  taken,'  the  effect  was  as  effectually  to  protect  private  property 
from  being  damaged  for  public  use  without  just  compensation  as  to  prevent  it 
from  being  taken  for  the  same  purpose  without  just  compensation.  The  effect 
of  this  is  to  declare  that  a  man^s  property  rights  shall  not  be  invaded  for  pub- 
lic use  unless  he  receives  just  compensation,  and  that  his  right  of  property 
shall  not  be  invaded  by  a  damage  inflicted  upon  it,  though  the  property  is 
not  taken,  as  well  as  that  corpus  of  the  property  itself  shall  be  protected  from 

such  invasion A  municipal  corporation  makes  a  change  in  the  grade 

of  a  principal  street.  One  man  owns  a  beautiful  mansion  on  the  summit  of 
the  hilL  A  change  in  the  grade  would  be  a  great  benefit  to  the  whole  cityi 
and  particularly  to  the  owners  of  lots  on  said  street,  who  have  not  yet  boitt 
thereon;  the  council  of  the  city  determine  to  make  the  change;  a  cnt  up  to 
the  very  line  of  the  man's  lot  on  the  summit  of  the  hill  is  made  fifteen  feet 
deep;  everybody  in  the  city  except  that  mania  benefited,  but  his  property  is 
ruined;  he  cannot  use  it  as  it  is,  and  if  it  were  practicable  to  lower  his  brick 
mansion,  it  would  cost  him  more  than  it  is  worth.  The  common  law  says  hs 
is  without  remedy.  His  property  was  not  'taken'  for  a  public  nse;  but 
was  it  not  "damaged"  for  public  use?  and  is  not  the  injury  the  same  in 
character,  if  not  in  extent,  as  if  it  had  been  actually  taken  ?  Why  should 
one  man  suffer  all  the  loss  for  the  benefit  of  the  public  ?  If  the  change  was 
necessary  for  the  public  good,  does  not  justice  require  that  the  public^  for 

Digitized  by  LjOOQ  IC 


Oct.  1892.]  O'Brien  v.  Puiladelpuia.  839 

wlio^e  good  it  was  made,  should  pay  for  the  damage  occasioned  by  itt  This 
rule  pats  all  the  citizens  upon  an  eqnality;  the  commoo-law  rule  makes  the 
one  suffer  for  the  many.  It  was  to  prevent  thi^  manifest  injustice  that  this 
section  was  inserted  in  the  constitution  and  adopted  by  the  people.  It  is 
clear,  then,  that  if  a  municipal  corporation,  in  changing  the  grade  by  raisng 
or  depressing  its  streets,  permanently  damages  the  private  property  of  an 
individual  without  acquiring  the  right  to  do  so,  and,  if  demanded,  by  paying 
just  compouiation  therefor,  it  violates  this  provision  of  the  constitution 
which  declares  that  private  property  shall  not  be  taken  or  damaged  for  a 
puUIic  use  without  just  oonipunsation."  In  the  case. of  CUif  of  Atlanta  T. 
Orten^  G7  Ga.  3S6,  it  was  contended  that  such  a  proyision  in  the  state  con- 
stitution was  not  intended  to  change  the  rule  so  well  established  and  long 
recognizud  by  the  courts,  that  in  improving  its  streets  by  raising  or  lowering 
the  K^ade,  a  city  would  not  be  liable  to  lot-owners  bounding  thereon  for  con* 
f  equent  al  damiges  resulting  therefrom,  and  the  court  said:  '*The  duty 
devolves  upon  this  court,  then,  to  construe,  for  the  first  time,  this  olanse  in 
the  hill  of  rights.  In  previous  constitute  on  <<,  the  words  Taried  from  the 
prosent.  *  Private  property  shall  not  be  taken  for  pnblio  nee  without  jnst 
conipensat'on,'  were  the  words  ordinarily  used.  But,  under  the  constitution 
of  1S77,  further  protectian  is  sought  to  be  given  to  the  property  of  the  citi- 
zen; and  now  '  it  shall  not  be  taken  or  damaged '  for  public  use  without  just 
compensation.  The  article  does  not  define  whether  the  damage  ahall  be 
imtneiliate  and  direct,  or  consequential.  Any  damage  to  property  for  publio 
u^e  must  receive  its  compensation.  It  may  be,  and  will  no  doubt  often  occur, 
that  the  consequeutial  damage  may  impose  a  more  scritnis  loss  npon  the 
owner  than  a  temporary  spoliation  or  invasion  of  the  property.  We  must 
presume  the  convention  intended  any  damage,  whether  direct  or  consequen- 
ti  il,  done  to  property  for  public  use  must  be  compensated  for.  Now,  this 
Wiis  private  property,  and  the  improvement  of  the  street  was  being  made  for 
public  use;  and  if  the  property  was  damaged  thereby,  why  ahould  not  this 
plaintiff  below  l»e  entitled  to  just  compensation  for  such  damages?  We  think, 
th.refore,  that  the  court  did  not  err  in  instructing  the  Jury  that  the  former 
rule  of  law  which  once  obtained  was  altered  and  changed  by  the  clause  in 
the  bill  of  rights,  heretofore  cited,  in  the  constitution  of  1877."  So  in  Blanche 
aid  V.  City  qf  Kansas^  16  Fed.  Rep.  414,  5  McCrary,  217,  Mr.  Justice  Miller 
said:  **In  the  case  before  us,  the  property  it  injured;  the  damages  were  not 
ascertained,  paid  into  court,  nor  paid  to  the  party;  no  agreement  was  mad« 
with  the  party,  but  the  city  went  on,  as  I  understand  the  complaint,  to  do 
the  work  and  inflict  the  damage,  and  has  never  taken  any  steps  under  any 
law,  natural  or  divine,  constitutional  or  unconstitutional,  to  make  compen- 
sation. It  results,  then,  that  since  the  pobitire  declaration  of  the  constitu- 
tion is,  that  private  property  shall  not  be  taken  or  damaged  for  public  use 
without  just  compensation,  that  it  is  bound  in  some  way  to  make  that  just 
sompensation,  antl  that  the  law  will  compel  it  to  do  it." 

In  CUy  qfPekin  v.  Breieton,  67  111.  477*  16  Am.  Rep.  629,  the  court  reached 
the  conclusion  *'  that  although  a  city  has  power  and  authority  to  elevate  or 
depress  the  grade  of  its  streets  as  it  may  deem  proper,  yet  if,  in  so  doing,  it 
inflicts  an  injury  upon  a  lot-owner  peculiar  to  him  alone,  it  cannot  be  ex- 
empted from  liability;  and  should  it  become  necessary  for  the  interests  of  the 
public,  in  the  process  of  grading  the  streets,  that  the  lot  of  an  individual  shall 
be  ren<iered  unfit  for  occupancy,  wholly  or  in  part,  the  pnblic  must  pay  for 
it  to  the  extent  to  which  it  deprives  the  owner  of  its  legitimate  use.'*  The 
above  case  was  followed  and  approved  in  CUy  qf  Eijin  v.  Eaton^  83  IlL  535; 
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S5  Am.  K«p.  412;  CUy  </  Skotwntetown  t.  Mamn,  82  HL  337;  25  Am.  Re^w 
S21;  Rigney  t.  Ci/j^  </  OMba^  102  III  64. 

What  Con»tUutf9  '*  Damage,**  —  To  entitle  a  property  owner  to  reoorer  con- 
•equeatial  daina^i^es  for  establishing  or  changing  the  grade  of  the  street  ad- 
joining him,  when  there  hns  been  do  actual  invasion  of  his  property,  and  ba 
relies  upon  the  constitutional  provision  that  private  property  shall  not  be  taken 
or  damaged  for  a  pnblio  nse  without  compensation,  he  must  show  a  special 
injury  received,  over  and  al>ove  that  received  by  the  public  in  general:  R€€ir* 
don  V.  City  of  San  Franeheo,  66  CaL  492;  66  Am.  Rep.  109;  City  qf  Ptkin  y. 
Brtreton,  67  III  477;  16  Am.  Rep.  629;  Rigney  t.  City  of  Chicago,  102  HI.  64; 
City  Council  of  Montgomery  r.  Townsend,  80  Ala,  489;  60  Am.  Rep.  112;  84 
Ala.  478.  The  remedy  provided  by  such  constitutional  provision  has  rela- 
tion to  injuries  which,  though  popularly  termed  consequential,  are  yet  to  be 
understood  as  oontined  to  such  injuries  to  property  as  are  actual,  poaitiye, 
and  visible,  the  natural  results  and  necessary  ends  of  the  original  oonstruo- 
tion  or  enlargements  of  its  street  grades  by  the  municipality,  and  of  such  certain 
character  that  compensation  may  be  ascertained  at  the  time  the  improvements 
are  being  made  and  paid  for  in  advance,  as  provided  in  the  constitution:  Penih- 
tyloania  R.  R.  Co,  r.  Marchant,  119  Pa.  St.  641;  4  Am.  St  Rep.  659.  la  the 
case  of  City  Coitncil  (if  Montgomeiy  v.  Townttnd,  80  Ala.  489, 60  Am.  Rep.  112, 
the  court  said:  "The  coutestation  arises  on  the  ooiistructiou  of  the  clause  of 
the  constitution  requiring  municipal  corporations  to  make  just  compensation 
for  property  taken,  injured,  or  destroyed  for  public  use.  •  •  .  .  This  manda- 
tory clause  being  a  new  provision,  an  eztenaion  for  the  protection  of  prop- 
erty, introduced  into  a  revised  constitution,  should  be  liberally  oonstrued  in 
favor  of  the  citizen,  and  so  as  to  secure  the  purposes  intended,  as  ascertained 
from  the  considerations  which  produced  its  introduction.  It  operates  a  fur- 
ther limitation  on  the  right  of  eminent  domain,  from  which  the  state  alone  is 
excepted,  and  establishes  a  new  rule,  supported  by  better  reason  and  founded 
in  equal  justice.  The  words  *  injured  and  destroyed  *  were  not  used  in  vain 
and  without  meaning.  It  was  intended  that  they  should  have  effect;  and 
unless  they  operate  to  impose  a  liability  not  previously  existing,  they  are 
without  operation.  The  new  rule  proclaimed  by  the  constitution  imposes  a 
liability  for  private  property  injured  or  destroyed,  though  not  taken, — a 
liability  for  consequential  damages  from  which  municipal  corporations  weia 
theretofore  exempt.  1  his  con!«truction  has  been  placed  on  a  corresponding 
cl  luse  of  the  constitution  of  Pennsylvania  by  the  supreme  court  of  that  states 
of  which  ours  is  a  copy:  Reading  t.  AUhouse,  93  Pa.  St  400.  A  materi^ 
question  is,  In  what  cases  and  under  what  circumstances  does  the  constitn* 
tion  impose  the  new  and  additional  liability?  In  this  connection  our  consid- 
eration has  been  cited  to  the  decisions  of  the  courts  of  several  of  the  states 
as  sustaining  plaintiff's  contention,  that  a  munic'pal  corporation  is  liable  for 
the  injury  done  to  an  abutting  lot  by  any  grading  of  an  established  street 
By  these  decisions  it  is  substantially  held  that  the  recent  constitution  made 
no  difference  as  to  the  form  of  the  public  nse,  and  that  an  abutter  is  entitled 
to  recover  tiie  consequential  damages  caused  to  his  property  by  raising  or 
bnvei  itig  the  griido  of  a  street:  City  of  Elgin  v.  Btton,  83  III.  635;  25  AnL  Rep. 
412;  Reanlon  v.  C'lhj  of  San  Franni^co.  66  Cal.  492;  56  Am.  Rep.  109;  Har- 
7non  v.  Omaha,  17  Neb.  548;  52  Am.  Rep.  420;  Athnta  v.  Oiten,  67  Ga.  386; 

Johmon  T.  Parkei'gburg,   16  W.  Va.  403;  37  Am.  Rep.  779 Having 

reTeronce  to  the  subject  with  which  the  constitution  was  dealing,  there  are 
three  interpretations  open,  — to  restrict  the  construction  of  a  highway  to  its 
prim  iry  mcaTuiiij,  excluding  subsequent  alterations;  or  to  extend  it,  and  in- 
Digitized  by  LjOOQ  IC 


Oct  1892.]  O'Bftisrf  V.  Philadexphta.  841 

clade  all  alterations  without  refereneo  to  the  primary  eonatniotfoD;  or  only 
to  a  class  of  changes  which  may  be  regar<fed  as  separate  and  distinct  nses  of 
the  right  of  eminent  domain  as  distinguished  froi;a  the  first  taking  or  injury. 
We  think  that  the  last  meets  most  fully  the  purpose  of  the  constitution. 
.  •  •  •  It  is  not  the  intent  and  operation  of  the  constitution  to  infringe  the 
existing  rule  as  tO'the  liability  of  the  city  for  grading,  altering,  or  improring 
the  streets,  further  than  is  essential  to  the  protection  of  private  property 
and  the  equal  distribution  of  the  public  burdens.  Where  land  has  been  dedi« 
oated  to  the  pnblic  for  use  as  a  street,  the  rule  as  to  the  liability  of  the 
uiunicipality  tor  subsequentr  alterations  !s  the  sime,  under  the  constitution,* 
as  if  the  land  had  been  condemned  under  the  right  of  eminent  domain.  In 
case  of  condemnation,  the  constitution  does  not  operate  to  so  restrain  the 
power  of  municipal  corporations  oTer  the  streets  as  to  sul^ect  them  on  each 
snccessire  alteration  and  improvement  to  liability  for  damages,  when  the 
same  could  legally  and  should  have  been  assessed  on  the  first  taking  or  in- 
jury of  the  property.  A  double  liability  is  not  intended,  and  unless  all  ascer- 
tainable damages  are,  or  presumed  to  be,  assessed  at  once,  the  corporation 
might  be  made  liable  to  a  double  recovery  for  the  same  injury.  This  rule' 
exeiiipts  from  liabifity  for  damages  arising  from  ordinary  and  reasonable 
changes  and  improvements  which  may  be  due  to  the  natural  formation  of 
the  surface,  or  to  the  increasing  wants  of  the  public,  which  injuries  were 
capable  of  being  foreseen  and  ascertained,  could,  and  onght  to  haye  been, 
naturally  anticipated,  and  are  presumed  to  have  been  considered  and  included 
in  the  original  assessment  of  compensation.  Such  changes  or  improvements 
are  the  natural  and  probable  consequences  of  the  uses  and  purposes  for 
which  the  land  was  originally  taken,  and  compensation  then  awarded;  or 
in  case  of  dedication,  for  which  the  owner  received  consideration  in  the 
resultant  advantages:  Denver  v.  Bayer,  7  Col.  113;  2  Am.  ft  Eng.  Corp.  Cas. 
465;  London  etc  R'y  Co.  T.  Evans,  16  Beav.  322;  Lavfrence  v.  Oreat  Northern 
B*lf  Co.,  16  Q.  B.  643.  But  the  right  of  the  municipal  authorities  to 
change  the  grade  of  a  street,  or  alter  it  in  other  respects,  is  not  unlim- 
ited, nor  to  be  exercised  capriciously.  It  is  boimded  by  the  nature  of  the 
use  for  which  the  property  was  dedicated  or  condemned,  and  the  necessities 
of  a  safe  and  convenient  way,  having  reference  to  the  wants  of  the  commn* 
nity.  To  limit  construction  of  its  highways,  as  employed  in  the  constitution, 
strictly  to  its  primary  signification  would  exclude  cases  which  come  within 
its  spirit,  and  defeat  the  particular  intent,  that  compensation  shall  be  made 
for  every  injury  to  private  property  for  public  use  in  the  form  specified,  — 
cases  which  came  within  the  mischief  and  the  constitutional  remedy.  The 
dividing  line  lies  between  what  is  necessary  to  safe  and  convenient  use  on  the 
one  hand,  and  what  is  in  excess  thereof,  and  not  essential  thereto,  or  mere 
ornamentations,  on  the  other.  Under  this  rule,  the  constitution  requires  com- 
pensation to  be  made  for  the  extraordinary  changes  which  may  not  be  due 
to  the  natural  formation  of  the  surface,  nor  to  the  mode  of  original  construc- 
tion as  then  deemed  sufficient  to  a  safe  and  convenient  way.  A  material 
change,  operating  injury  to  adjoining  premises,  occasioned  by  n  contingency 
which  could  not  have  been  reasonably  and  fairly  foreseen,  or  made  merely 
because  the  corporate  anthorities  may  judge  that  the  public  convenience 
would  be  increased  thereby,  or  the  general  appearance  of  the  street  improved, 
is  a  new  description  of  injury  in  the  enlarged  sense  of  the  constitution,  which 
casts  on  the  property  owner  an  additional  burden,  entitling  him  to  compen- 
sation. Injuries  by  the  construction  of  a  highway,  as  provided  for  in  the 
oousiitution,  iucludti  those  injuries  produced  by  alterations  which  oonld  not 
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have  been  naturally  and  reasonably  anticipated,  and  damages  for  which 
could  not  have  been  legally  awarded  in  the  preliminary  assessment  if  the 
land  is  condemned,  or  if  dedicated,  which  the  owner  would  not  be  estopped 
to  claim.  This  construction  effectuates  the  cardinal  purposes  of  the  consfei- 
tution,  — the  protection  of  private  property,  and  the  equal  distribution  of  the 
public  burdens,  — avoids  double  compensation,  and  is  applicable  alike  to 
all  corporations,  municipal  and  other,  and  individuals  invested  with  the 
privilege  of  taking  private  property  for  public  use.  We  are  aware  that  we 
have  left  a  wide  margin  for  <Uversified  opinion;  but  we  cannot  lay  down  a  more 
definite  general  rule,  applicable  to  all  cases,  where  each  case  is  dependent  on 
its  special  facts  and  circumstances,  —  as  definite,  however,  as  the  rule  which 
defines  the  prospective  injuries  for  which  compensation  may  be  recovered 
on  condemnation  of  the  land  for  public  use.  It  applies  when  the  municipal 
corporation  is  not  the  owner  of  the  fee.  If  such  owner,  other  rules  may 
govern. " 

In  the  subsequent  case  of  City  Council  of  Montgomery  t.  Totennend,  84  Ala. 
478,  the  court  adhered  to  the  rule  that,  under  such  clause  in  the  constitution, 
a*  liability  is  imposed  for  injuries  caused  to  adjacent  property  by  a  change  in 
the  grade  or  surface  of  the  street,  when  it  goes  beyond  the  extent  and  pur* 
pose  of  the  original  taking  or  dedication,  and  when  made  for  oruameutatioa, 
or  to  improve  the  general  appearance  of  the  street^  or  for  an  increase  of  con- 
venience  beyond  the  ordinary  standard. 

A  city  has  no  right  to  obstruct  or  to  authorise  the  obstruction  of  its  streets 
so  as  to  deprive  property  owners  of  free  access  to  and  from  their  adjacent 
lots;  and  if  it  permits  or  authorizes  the  use  of  a  street  for  au  approach  to  a 
bridge,  it  must  see  that  the  appaiach  is  so  constructed  as  not  to  ]>ro.1nce  in- 
jury to  the  adjoining  owner.     A  failure  of  this  duty  makes  the  city  I'aMe  fo 
respond  for  consequential  damages:  Stackv,  CUyo/EaMtSt  Lotu",  85  III.  377; 
28  Am.  Rep.  619.     In  delivering  the  opinion  in  the  ca-^e  of  CUy  of  Deuv^r  v. 
Bttyer,  7  Col.  113,  Mr.  Justice  Helm  said:  **  No  good  reason  is  observed  for 
discriminating  against  the  easement  in  a  street  connected  with  the  lot  of  ao 
adjoining  owner.    We  are  dispo.aed  to  say  that  it  is  property  within  the  me:%n- 
ing  of  our  constitution;  and  any  interference  therewith  which  results  in  in- 
jury to  the  realty  must,  with  the  exceptions  hereinafter  stated,  be  justly 
compensated.     If,  in  such  a  case,  there  be  no  technical  '  taking '  of  private 
property,  there  is  a  damaging  thereof  within  the  constitutional  inhibition. 
Whatever  permanently  prevents  the  adjacent  owner's  free  use  of  the  streets 
for  ingress  or  egress  to  or  from  his  lot,  and  whatever  interference  with  the 
street  permanently  diminishes  the  value  of  his  premises,  is  as  much  a  damage 
to  his  private  property  as  though  some  direct  physical  injury  were  indicted 
thereon.     But  sometimes  these  interferences  and  resulting  injury  may  prop- 
erly, even  in  this  state,  be  held  to  be  damnum  abxqut  injuria    as  where  they 
are  occasioned  by  a  reasonable  improvement  of  the  street  by  the  proper  author- 
ities for  the  greater  convenience  of  the  public,  or  where  a  mere  temporary 
inconvenience  or  injury  results  from  a  legitimate  use  thereof  by  the  public. 
*  It  is  the  duty  of  the  city  council  to  protect  and  improve  the  street  in  snch 
manner  as  will  render  it  most  useful  for  a  highway.     In  determining  what 
changes  ^nd  improvements  are  most  conducive  to  this  end,  the  council  exer* 
cises  a  large  discretion;  and  unless  unreasonable  changes  are  made,  or  injury 
results  to  the  adjoining  premises  through  the  unskillf  ulness  or  negligence  of 
those  employed,  the  owner  thereof  will  not  be  heard  to  complain,  though 
in  fact   the   real  value   and   convenience  of  his    property  are  diiTiirii<4lie<l 
thereby;  for  in  purchasing  his  lot,  or  in  relinquishing  the  public  easaijieut» 
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he  i«  conolnsiYely  presumed  to  have  contemplated  this  power  and  authority 
of  the  municipal  government,  and  if  held  to  have  anticipated  any  injury  to 
hia  abutting  lot  or  land  resulting  from  a  reasonable  and  proper  exercise 
thereof.  It  must  be  borne  in  mind  that  these  presumptions  attach  only  so 
long  as  the  purpose  of  the  change  is  to  render  the  street  more  convenient  and 
useful  as  a  highway.  When  this  object  is  abandoned,  and  the  council  direct 
or  permit  a  change  or  use  wholly  foreign  to  the  ordinary  purposes  of  a  high- 
way, and  where,  thereby,  adjacent  lands  or  property  is  actually  damaged,  the 
owner  thereof  is,  in  this  state,  entitled  to  a  reasonable  compensation  for  the 
injury.  The  following  cases  were  decided  under  constitutional  inhibitious 
similar  to  ours  in  this  respect,  and  they  assume,  without  discussion,  that  the 
words  'or  damaged,'  thus  used,  are  the  recognition,  by  their  respective  con- 
stitutions, of  a  new  right  of  recovery.  They  do  not  limit  such  right  to  cases 
where  an  action  would,  without  the  constitutional  provision,  have  lain  at  com- 
mon law:  JohiutoH  v.  Parkertburg^  16  W.  Va.  402;  37  Am.  Rep.  779;  CUy  of 
Atlanta  v.  Chetn^  67  Ga.  386;  City  <^ Elgin  t.  Baton,  S3  111.  635;  25  Am.  Rep. 
412.  These  cases  were  against  the  cities  for  damages  caused  in  grading  the 
streets  by  their  respective  councils.  The  right  to  recover  compensation  was 
sustained  in  all.  As  will  be  observed,  we  do  not  go  so  far  as  some  of  these 
cases.  That  our  position  might  not  be  misunderstood,  we  have,  at  the  risk 
of  being  charged  with  oliter  dictum^  suggested  that,  as  at  present  advised, 
we  think  that  for  injuries  caused  by  a  reasonable  change  or  improvement  of 
the  street  by  the  council  in  a  careful  manner,  the  abutting  owner  should  not 
iscover."  This  case  was  subsequently  approved  and  followed  in  City  qf  Den* 
mr  T.  Vernia,  8  Col.  402. 

In  Bii/ney  v.  City  of  Cfurngo,  102  III.  64-83,  the  court  said:  "While  it  is 
dear  that  the  present  constitntion  was  intended  to  afford  redress  in  a  certain 
class  of  cases  for  which  there  was  no  remedy  under  the  old  constitution,  we 
think  it  equally  clear  that  it  was  not  intended  to  reach  every  possible  injury 
that  might  be  occasioned  by  a  public  improvement."  And  Chief  Justice  Dickoy, 
in  delivering  a  concurring  opinion  in  that  case,  expressed  his  view  as  follows: 
*'  It  is  not  every  change  of  grade  made  in  a  street  which  may,  in  effect,  impair 
the  value  of  the  lot  in  its  vicinity  which  is  a  violation  of  the  right  of  the  pro- 
prietor thereof.  Such  changes  in  a  street  as  it  may  reasonably  be  supposed 
might  be  made  for  the  inipruvement  of  tlie  public  highway  the  purchaser  of  a 
lot  upon  a  street  must  be  assumed  to  have  assented  to  when  the  purchase  was 
made.  The  making  of  such  changes  is  therefore  no  invasion  of  his  right  in 
that  regard.**  The  three  cases  last  cited  denied  the  right  of  the  lot-owner  to 
compensation,  on  the  ground  that  the  change  of  grade  involved  was  but  a 
proper  improvement  for  the  benefit  of  the  street  and  of  the  public 

The  majority  of  the  cases  seem  to  sustain  the  broad  proposition  that  prop* 
crty  is  damaged  for  a  public  use  within  the  meaning  of  the  constitutional  pro- 
Tision  when  the  abutting  owner  is  damaged  by  the  grade  of  the  street  being 
established,  or  by  a  previously  established  grade  bemg  raised  or  lowered. 
Among  the  cases  which  sustain  the  rule  that,  under  such  a  constitutional 
provision  as  we  are  considering,  the  adjoining  lot-owner  is  entitled  to  recover 
any  consequential  damage  his  property  may  suffer  from  the  change  of  grade 
in  the  street  of  a  oity,  unless  he  has  proTiously  been  tendered  compensation, 
no  matter  whether  the  work  is  carefully  done,  and  for  the  bast  interests  of 
the  city  and  the  public,  or  otherwise,  may  be  cited  McElroy  T.  KamoB  CUy,  21 
Fed.  Rep.  257;  Johnwn  T.  Parkersburg,  16  W.  Va.  402;  37  Am.  Rep.  779; 
Wertk  T.  Springfield,  78  Mo.  107;  Sheehy  v.  KaMOi  CUy  etc  B^y  Co,,  94  Mo. 
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574;  4  An.  St  Rep.  396;  Citu  of  Bight  r.  Ehton,  83  HL  535;  25  Am.  Rep.  412;. 
CUyqfAtianla  t.  Oreen,  57  6a.  385. 

In  the  case  of  HuUJdnson  r,  CUy  <if  Parhfrsbttrg,  25  W.  Va.  228,  the  court 
determined  that  when  the  owniair  of  land  near  a  city  bniKU  a  dwelling-house 
thereon,  and  otherwise  improves  it,  and  the  limits  of  the  city  are  afterwards- 
extended  80  as  to  open  a  new  street  or  extend  an  old  one  along  the  boundaries 
of  the  lot,  the  city  is  liable  in  damages  for  any  permanent  injnry  inflicted 
upon  the  lot  or  dwelling-honse,  and  cansed  by  grading  or  improving  the- 
street,  unless  the  city  has  first  acquired  the  right  to  grade  the  street  by  con- 
demnation proceedings,  and  has  paid  the  lot-owner  liis  just  compensatiou. 
The  facts  in  this  case  were,  that  the  owner  of  land  on  a  highway  outside 
the  limits  of  a  city  had  built  a  dwelling-house  thereon,  and  otherwise  im- 
proved it.  Afterwards,  the  limits  of  the  city  were  extended  so  as  to  include^ 
this  land,  and  the  city,  which  had  succeeded  to  all  the  rights  of  the  state  in 
the  highway,  then  commeuoed  to  grade  it  and  turn  it  into  a  street  proper, 
without  acquiring  any  right  to  do  so,  and  without  making  any  compensation. 
The  highway  had  originally  been  graded,  and  the  city,  in  regrading  it  as  a 
street,  filled  it  in  its  entire  width  to  an  additional  height  of  eighteen  feet, 
thus  rendering  access  to  and  from  the  lot  almost  impossible;  and  the  court 
reached  the  conclusion  that  this  was  such  a  permanent  injury  to  the  land  aud 
dwelling-house  as  entitled  the  owner  to  maintain  an  action  on  the  case  for 
damages  against  the  city,  under  a  clause  in  the  constitution  declaring  that 
private  property  shall  not  be  taken  or  damaged  for  a  public  use  without 
compensation. 

The  fact  that  the  owner  of  the  land  adjoining  the  street  has  no  title  to  the 
land  in  the  street  does  not  affect  his  right  to  recover  damages  from  the  city 
for  any  injury  inflicted  upon  him  by  a  change  in  the  grade  of  the  street: 
IJobwn  V.  Philadelphia,  150  Pa.  St.  595;  Wheeling  v.  CUy  qf  ParUr^rg,  25- 
W.  Va.  22(5;  Dmver  v.  Bayer,  7  Col.  113. 

When  the  adjoining  owner  erects  a  dwelling-house  on  his  lot  after  the 
adoption  of  the  plan  fixing  the  grade  of  the  street,  he  is  restricted  in  his  right 
to  recover  to  injury  done  to  his  land  alone  by  the  grading.  The  injury  to  hia 
house  must  be  excluded  as  an  item  of  damage:  Oi'ojfv,  PhUadeljihkk,  150  Pa» 
St.  694.  But  a  city  is  liable,  under  such  a  co:istitutioo,  for  such  damages  as 
the  lot-owner  may  sustain  to  his  buildings  by  the  filling  in  of  the  street  in 
front  of  his  lot  above  the  level  of  the  buildings,  when  they  wore  erected  oo 
the  lot  before  any  grade  wa?  established:  Harmon  v.  Omaha,  17  Neb.  543; 
62  Am.  Rep.  420;  Hammond  v.  CUi/  of  Harvard,  31  Neb.  635. 

Damages  for  E»ta}>lUlung  Orade,  —  Wlien  the  property  of  an  abutting 
owner  is  damaged  by  the  establishment  of  the  grade  of  a  street,  for  the  first 
time  changing  it  from  the  natural  grade,  such  property  is  "  damaged  "  within 
the  meaning  of  the  constitution,  as  much  as  it  is  by  raising  or  lowering  the 
grade  of  the  ptreet  as  previously  established:  Wa-th  v.  City  qf  Springfield,  78 
Mo.  107;  McElroy  v.  Kansas  CUy,  21  Fed.  Rep.  257;  HtUehinson  v.  CUy  qf 
Parkemburg,  25  W.  V^a.  226;  Sheeliy  v.  Kansas  City  etc  R*y  Co.,  94  Mo,  574; 
4  Am.  St  Rep.  396;  Hendrick's  Appeal,  103  Pa.  St.  358;  Borough  qf  New 
Brighton  v.  United  Presb.  Churcli,  96  Pa.  St.  331.  In  the  latter  case  it  is  ex- 
pressly ruled  that  a  change  from  the  natural  grade  in  a  street  is  a  chanee  of 
grade  just  as  clearly  as  if  changed  from  a  grade  previously  made  by  the  author- 
ities. In  the  case  of  Borough  of  New  Brighton  v.  Peirsol,  107  Pa.  ^t  280.  it 
appeared  that  some  work  had  been  done  toward  changing  the  natural  grads 
of  the  street  before  the  complainant  had  |inrchased  the  adjoining  laiul;  but  it 
did  not  appear  that  any  specific  grade  had  been  fixed,  by  ordinance  or  other- 
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wiMp  And  the  ooort  roUd  that  wbat  had  thoa  been  dene  oreated  do  legal 
presaniptioa  that  any  further  change  of  grade  wonld  be  made^  and  ae  the 
former  owner  coold  not  recover  for  the  damage  from  the  duMge  of  grade 
•ince  the  complainant  purchased,  and  ■uitained  by  work  done  since  the  adofH 
tion  of  the  constitutional  provision  giving  him  a  right  to  recover  for  any 
•damage  inflicted  on  his  property  without  compensation,  the  coauplaiuaiit  was 
consequently  entitled  to^rSbover  for  such  damage  against  tUe  city  making 
the  change  in  the  grade  of  the  street.  And  it  wae  determined  in  Blooming* 
Ion  v.  Pollock,  38  HI.  App.  133,  that  the  fact  that  the  grade  was  tixed  by  an 
ordinance  passed  prior  to  the  purchase  of  the  property,  and  to  the  adoption  of 
such  constitutional  provision,  was  no  defense  in  an  action  by  an  adjoining 
property  owner  to  recover  damages  caused  1^  a  change  of  grade  in  the  street 
abutting  his  property* 

Measure  qf  JkunageM,  —  When  city  property  is  daasaged  by  reason  of  the 
grading  of  a  street  npon  which  it  abate  so  as  to  entitle  the  property  owner 
to  recover  under  the  conatitotional  guaranty  that  private  property  shall  not 
be  damaged  without  compensation,  the  measure  of  recovery  in  consAqnential 
damages  is  the  diflsrence  in  the  market  value  of  the  property  with  the  im- 
provement, and  that  without  it,  not  oonsidering  general  benefits  or  injuries 
shared' by  the  public  in  general:  City  (^Denver  v.  Ba^er^  7  Col.  113;  Lddgh 
Valley  Coal  Co,  v.  Chicago,  26  Fed.  Rep.  415;  Chnmlicre  v.  SouiU  C/teaier,  140 
Pa.  St  610;  Loioe  v.  Omahm,  33  Neb.  587:  City  ofBljin  v.  Baton,  83  III  5:i$; 
25  Am.  Rep.  412;  Springer  t.  CUy  V  Chicago,  135  UL  553;  C&ouieau  v.  8t, 
Louie,  8  Ma  App.  48;  Omaha  v.  Kramer,  25  Neb.  489;  13  Am.  Rep.  504. 
The  rule  is  stated  in  Parker  v.  Atddaon,  46  Kan.  14,  to  be,  that  where  a  city 
changes  the  grade  of  one  of  its  streets,  an  abutting  lot-owner  will  be  entitled 
to  any  special  damage  he  may  suffer  thereby;  and  in  a  suit  to  recover,  the 
jury  may  take  into  consideration  the  condition  of  the  property,  the  street, 
and  the  grade,  and  also  the  market  value  of  the  property  immediately  before 
and  after  the  grading;  and  when  the  property  is  injured  in  value,  the  meas- 
ure of  damage  will  be  the  difference  in  the  market  value  brought  about  by 
reason  of  the  change  of  the  grade;  and  when  the  property  is  not  injured  in 
value  by  reason  of  such  change,  no  damages  can  be  recovered.  The  damage 
must  be  measured  by  the  pecuniary  loss;  and  if  the  property  is  benefited  as 
much  as  damaged  by  the  change  of  grade  in  the  abutting  street,  theru  can  be 
no  recovery:  CUy  qf  Elgin  v.  Baton,  83  111.  535;  25  Am.  Rep.  412;  Sprhigtfr 
T.  Chicago,  135  UL  652.  In  Moore  v.  CUy  qf  Atlanta,  70  Ga.  611,  614,  the 
court  said  that  "if  any  owner  of  property  be  damaged  by  the  grading  of  a 
street,  so  as  to  lessen  the  pecuniary  value  of  his  property,  he  may  recover 
damages  for  such  injury  to  his  freehold.  That  damage  will  be  measured  by 
the  decrease  in  the  actual  value  of  his  property.  If  the  value  pecuniarily  be 
not  decreased,  he  can  recover  nothing.  If  it  would  have  been  decreased  in 
value  as  a  mere  residence,  without  regard  to  the  improvement  of  access  made 
by  the  grade  of  the  street,  and  yet  this  improvement  and  the  increased  value 
thereby  produced  equaled  the  inconvenience  or  discomfort  of  the  house  as  a 
mere  residence^  then  the  one  could 4)e  setoff  against  the  other,  and  no  recov- 
ery could  be  had.  In  other  words,  the  right  ui  recovery  would  turn  in  each 
case  on  the  diminution  in  the  pecuniary  or  market  value  of  the  property 
caused  by  the  grade."  This  is  the  doctrine  pronminoe  I  by  the  follow)  ig  cases: 
Oi^  qfAtianta  r.  Oreen,  67  Oa.  386;  Springer  v.  CUy  qfClucago,  135  III  653; 
Lowe  T.  OmoAo,  33  Neb.  587;  Schalkr  r.  Omaha^  2S  Nebw  325;  Denver  ▼• 
Bayer,  7  Col.  113;  City  ^f  Shaumeetown  v.  Mason,  8S  lU.  SI7;  25  Am.  Rep. 
t21;  Lehigh  VaUey  Coal  Co.  v.  Clucago,  26  Fed.  Rep.  41«»— all  holding  that 
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In  raoh  a  ease  tlio  effect  on  the  market  valae  of  the  whole  property  should  lie 
oonaidered,  and  not  merely  each  effect  on  part  o(  it.  If  one  part  of  the  prop- 
erty it  specially  benefited,  and  the  valne  of  the  whole  U  not  diminished,  then 
there  is  no  damage  done,  and  no  recovery  can  be  had.  Any  general  benefit 
common  to  all  other  property  should  not  be  consi^lered  in  determining  whether 
the  property  is  benefited  as  mach  as  injured  or  not  While  the  measure  off 
damages  is  the  difference  in  tlie  market  value  of  the  almtting  property  liefore 
and  after  the  grading  if  done,  yet  neither  the  falling  of  a  brick  wall  nor  the 
apprehended  underminiag  of  a  dwelling-house  situated  thereon  can  he  con- 
sidered in  estimating  the  damages:  CUy  Goundl  of  Monlgomei'y  v.  Townsewl^ 
80  AUl  489;  60  Am.  Hep.  112;  and  only  the  injury  resulting  directly  from 
the  improvement  itself,  and  not  subsequent  injuries  or  annoyances,  can  1>e 
considered  in  estimating  the  damages:  CUy  Council  of  Montfjomerff  v.  Town- 
iend,  84  AJa.  479.  The  whole  subject  of  the  measure  of  damsges  in  such 
cases  is  excelleutly  stated  in  Lehigh  Valley  Coal  Co.  v.  Chiciigo,  in  the  Uniteil 
States  circuit  court  for  the  northern  district  of  IlHnois,  and  reported  in  26 
Fed.  Rep.  415,  where  Mr.  Justice  Dyer,  in  instructing  the  jury  in  that  cise. 
said:  "  In  considering  the  case,  the  true  question  i*,  whether  the  property 
was  injured  by  the  improvement.  If  not,  then  there  is  no  damage,  and  can 
be  no  recovery.  If  there  is,  then  the  recovery  muit  he  measured  by  the  ex- 
tent of  the  loss.  If  the  property  is  worth  as  much  after  the  improvement  as 
It  was  before,  then  there  is  no  damage  done  to  the  property.  If  the  benefits 
received  from  making  the  improvement  are  eqnal  to  or  greater  than  the  loss, 
then  the  property  is  not  damaged.  There  can  be  no  damage  to  property 
without  a  pecuniary  loss.  If  there  is  no  depreciation  in  value,  there  is  no 
damage;  and  if  no  injury,  then  there  should  he  no  recovery.  This  u  the 
language  of  the  supreme  court  of  this  stite  on  the  subject^  and  established 
the  general  rule  by  which  we  should  be  guided  in  disposing  of  this  case.  Th« 
test  is,  that  the  alleged  injury  must  rest  upon  some  substantial  cause  actually 
impairing  the  value  of  the  property  or  ite  usefulness,  and  not  to  be  the  re- 
sult of  taste  or  fancy,  merely  l>ecause  of  the  proximity  of  the  improvement  to 
the  property  claimed  to  be  affected.  Whether  the  plaintiff  *s  property  was 
damaged  depends  upon  whether  it  received  such  material  injury  as  rendered 
it  less  vaioable  to  the  owners,  or  less  useful  as  a  whole,  than  it  would  have 
beeu  but  for  the  viaduct  having  been  constructed  as  it  is.  It  is  not  the  dam- 
ages to  a  part  of  the  property,  considered  separately  from  the  rest^  that  yoa 
are  allowed  to  assess,  but  the  damages,  if  any,  to  the  property  as  an  entirety, 
by  reason  of  the  construction  of  the  viaduct,  that  are  to  be  taken  into  eon* 
sideration.  It  is  inadmiasible  to  treat  any  portion  of  the  property  injured 
as  a  distinct  and  separate  parcel  from  any  portion  benefited.  A  partial  effect 
only  is  not  to  be  considered*  but  the  whole  effect;  and  the  effect,  not  upon 
any  selected  part  of  the  property,  bnt  upon  the  whole  property.  It  is,  of 
course,  admissible  to  consider  the  injury,  if  any,  to  a  part  as  affecting  the 
whole,  or  as  showing  a  damage  to  the  whole;  but  what  I  mean  is,  that  if  a 
part  of  the  property  be  benefited  or  not  injnretl,  and  a  part  be  injured,  yon 
have  no  right  to  award  damages  for  injury  to  the  part  as  disconnected  from 
the  remainder,  or  the  part  benefited  or  not  injured.  Following  up  the  ap« 
plication  of  this  principle,  if  injury  only  resulted  from  the  viaduct  to  a  cer- 
tain part  of  the  premises,  and  if  that  injury  was  outweighed  by  additional 
benefits  to  the  residue,  which  enhanced  the  market  value  of  the  property, 
then  it  could  not  be  oonsidered  that  the  premises,  as  a  whole,  were  damaged 
by  the  construction  of  the  viaduct.  In  determining  the  damages,  if  any 
have  been  sustained,  and  if  you  oome  to  that -question,  the  inquiry  fhould  bt 


Digitized  by 


Ljoogle 


Oct  1892.]  O'Brikn  v.  Philadelphia.  847 

eonfined  to  the  effeot  of  the  constrnctton  of  the  Tiaduct  upon  the  market 
vaioe  of  tho  property,  aad  the  pnrposet  for  which  it  was  need  and  designed* 
Its  location  and  adrantages.  or  disadTantagea,  as  to  the  sitnation  are  proper 
matters  of  oonsideration  by  tho  jury.  The  question  is,  Was  its  market  valae 
depreciated  by  constmotion  of  the  viadnct?  And  so  the  past  profits  of  the 
business  there  carried  on,  and  conjectural  profits  for  the  future,  should  not 
enter  into  yonr  oonsideration,  because  too  speculative  and  uncertain,  and 
therefore  not  a  proper  basis  upon  which  to  ascertain  the  market  yalue  of  tho 
property.  Of  oonrse,  many  elements  of  fact  may  be  taken  into  aooount  as 
bearing  upon  the  market  value,  suoh  as  ths  situation  of  the  property,  tho 
uses  to  which  it  is  put,  the  character  and  extent  of  the  business  carried  on, 
the  facilities  for  doing  the  business,  and  the  location  of  the  property  as  a 
point  commanding  trade  from  various  parts  of  the  c^ty,  or  otherwise.  Theso 
may  all  be  oonsidered,  but  with  sole  reference  to  market  value.  In  other 
words,  take  this  property  as  it  was  immediately  before  the  viaduct  was  con- 
structed, with  all  its  surroundings,  what  was  its  fair  and  reasonable  market 
value  at  that  timet  Then  take  it  as  it  was  after  the  viaduct  was  built,  consid* 
ering  everything  in  relation  to  its  surroundings  and  situation,  and  what  was 
its  fair  market  value  then?  Was  the  value  it  had  before  the  viatluct  was  con- 
structed depreciated  by  the  construction  of  this  work?  or  were  there  result- 
ing benefits  equaling  or  exceeding  the  alleged  injury?  As  I  have  indicated, 
particular  injury  to  the  business,  as  such,  is  not  to  enter  into  the  measure  of 
damages;  nor  is  the  eost  of  oonstmcting  the  new  or  extended  roadway  into 
the  yard,  and  of  raising  the  office  and  scales,  as  a  mere  item  of  expense  which 
the  plaintifiTs  may  have  had  to  pay,  to  be  allowed  them;  but  the  fact  that 
changes  have  had  to  be  made,  the  extent  and  the  effect  of  those  changes,  the 
faot,  if  it  be  a  fact,  that  the  alleged  changes  have  entailed,  and  may  yet  en- 
tail, expense  upon  the  plaintiffs,  may  be  taken  into  oonsideration  by  you,  in 
connection  with  the  entire  situation  of  the  property,  its  accessibility  and 
usefulness,  with  all  the  facts  of  the  oase,  to  the  extent  that  they  bear  upon 
the  question  of  market  value.  What  was  the  situation  of  the  property  lie- 
fore  the  viaduct  was  built?  How  was  it  situated  with  reference  to  Chicage 
Avenue,  and  to  the  railroad  crossing  at  the  junction  of  Halsted  Street  an<? 
Chicago  Avenue?  What  was  its  accessibility?  What  were  its  sdvantagef . 
and  disadvantages  as  a  piece  of  business  property,  taking  the  whole  situation 
into  aooount,  just  as  it  stood  before  the  viaduct  ^as  constructed?  And  then, 
taking  into  oonsideration  the  same  elements  of  fact,  how  was  the  property 
affected  by  the  building  of  the  viaduct,  measuring  such  effect  by  a  pecuniary 
standard  based  upon  market  value?  Ton  have  been  permitted  to  view  th» 
premises  in  question  and  the  viaduct,  and  you  have  the  right  to  take  into  ao* 
count  such  facts  as  you  learned  by  viewing  the  property  as  to  whether  the 
construction  of  the  viaduct  permanently  depredated  or  increased  the  market 
value  of  the  property,  or  as  to  whether  the  alleged  benefits  eqiialed  the  al* 
leged  injury.  You  have  the  right,  in  other  words,  in  arriving  at  a  verdict^ 
to  use  and  act  upon  the  knowledge  you  may  have  acquired  by  inspootion  of 
the  premises," 

Market  Vabie  </  Property  Damaged  by  grading  or  changing  the  grade  of  a 
street  is,  not  what  the  property  is  worth  solely  for  the  purpose  to  which  it  is 
devoted  at  the  time  of  the  injury,  but  the  highest  price  it  will  bring  for  any 
and  all  uses  to  which  it  is  adapted,  and  for  which  it  ia  available:  Loi/ye  r. 
Omaha^  83  Neb.  687|  Demrer  v.  Bayer,  7  CoL  113;  Lefiigh  VaUey  Ooal  Oo.  v» 
dikago,  26  Fed.  Rep.  416. 

BemedkU  StaiiOe  noi  Neee$$arp  to  Reeoverf,  —When  the  state  •oostitatloo 
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f crludt  %  Jflmny  to  Uw  f^rimtt  ^vopuei^  4tf  jui  fadividui],  biiIms  &•  ii  i 
p«n«Us4»  «nd  oosiaioto  gives  a  nosdy  for  tb«  iiiv«flioii  «f  Jiisxigbt  sC  prop" 
ertjr  tiias  — oarad,  th«  eoastitatianftl  pwihftiitioQ  ii  aftif-^iTflwitii^  and  thm 
couuBoa  law  will  lomuh  mm  ifuropriato  iorm  of  Aotioa  flo  tha  caae  aa  aa 
atlaqaate  aad  appiopriata  maans  af  nadraia  for »  pn^parij  owaot  wboaa  praan* 
iaet  kara  beaa  damayd  by  gflMling  ar  rfiangii^  tha  grada  of  a  airaafe  ia  a 
oitir j  Ootuekoidef  v«  O^  ^  iCziuo^  £3  Mo.  488;  Jokmrnm  r.  City  «/  /\ir^ 
erakay,  16  W.  Va.  iOS;  S7  ▲m.  Rap.  779.    In  McSUv^  r.  i^oMOf  CHg^ 
21  Fad.  fiapw  257-Sfi0.  iha  oouii  aaid:  "Tiua  oooatitotaoa  waa  adopted  ia 
IS96;  tJtkott  ha,Y€  been  nuuiy  aeaaiooa  of  the  lagialatiua  ainaa;  no  aotioa  has 
beaa  takao.     Tbera  is  no  pawar  to  oompnl  action  bj  tha  l^gislatura;  it  may 
laara  tha  aukttar  anattaaJad  t4\  tadefinitalljrt  in  thaiutnca;  and  tha  qoeafcian 
i%  Oan  tha  impmnJa.we  atandatas  ai  tha  aotiatitntian  ba  pcactioallj  drfnaiaad 
by  tho  want  of  actiaa  on  tha  part  of  tha  lagisUtura  I    I  %in  not  inaenaibla  of 
tha  importanoa  of  tfaia  question,  or  of  tha  consaqnanoea  which  may  hi^ga 
upon  ita  deoiaion;  bnt  I  think  that  tha  dafty  of  tha  ooort  ia  plain.    Tha  con- 
stitntion  ia  tha  ^aal  law,  maaanrii^  all  privata  and  pohiio  righia^  whaaa 
oommanda  kgislaturas  aoid  oautis  mast  rOBpactj  wliosa  mandnte^  whan 
imperativa^  must  ba  anforoad,  lagardleaa  of  all  oonasqaaacea.    Aa  tha  a»> 
tablished  rale  of  ooastruction  haa  baan.  aoder  oouatitntions  prohibiting  tha 
takiag  of  private  property  for  poblio  use  outil  oompausation  was  £imt  made; 
to  enforce  that  maudaAa  irreapeotiva  of  all  le^islativa  aotaoo,  tha  same  role 
most  obtain  in  this  case.     Tha  damage  to  property  U  plaoed  npon  the  same 
baaia  aa  tha  valna  of  the  property  taken,  and  neither  oan  ba  done  without 
coinpeuaation  first  made.     In  other  words,  nnitiug  '  property  taken  *  with 
*  property  damaged,'  in  the  same  clause  And  snbject  to  theaauie  prohibitioos, 
plaoes  them  in  the  same  oategory  as  to  jadicial  action.    I  aee  no  Iqgioal  es- 
cape from  this  conclusion.     Whan  the  oonstitntional  oonvention  me^  tha 
rule  of  protection  agaioat  the  taking  of  private  property  had  long  been  aet> 
tledi  and  must  hav^e  been  famiiar.    It  did  not  attempt  to  prescribe  two  mlec 
It  did  not  even  make  two  enactmeats,  bat  simply  added  'property  damaged' 
to  '  property  taken ';  and  for  the  courts  to  now  hold  that,  under  the  same  Ian* 
gua^^e  two  rules  were  prescribed  ia  to  oreate  a  distinction  which  has  no  just 
foundation,  and  would  ba  mare  judicial  legislation.     I  know  that  there  are 
many  provisions  of  the  ooustitution  which  are  not  self -ezecu ting,  which  are; 
so.  to  speak,  dormant  until  the  legislature  acta,  aa  where  rights  are  given,  to 
be  exercised  in  a  way  prorided  by  the  legislature.    I  think,  too,  in  theae  days 
of  enormous  property  aggregation,  where  the  power  of  eminent  domain  is 
pressed  to  snch  an  extent,  and  when  the  urgency  of  ao-oalled  public  im* 
provements  rests  aa  a  oonstant  menace  npon  the  aacredness  of  prirate  prop* 
erty,  no  duty  is  more  imperative  than  that  of  the  atrict  enforcement  of  these 
oonatitutional  provisions,  intended  to  protect  tvwy  man  in  .the  poaaession  of 
his  own.    I  hold,  therefore^  that  the  rule  of  the  constitution  is  the  same  in 
respect  to  property  damaged  as  to  property  taken,  and  that  such  oonstitn- 
tional guaranty  needs  no  legialative  aupporti  and  is  beyond  legislative  de- 
struction.** 

DamagM  wuter  Staiulei.  —  In  tha  absenoe  of  a  oonstitntional  proTision  tfatl 
private  property  shall  not  ba  damaged  for  public  use  without  compensatio% 
a  city  property  owner,  who  is  injured  )>y  a  change  in  the  grade  of  a  street^  ii 
without  remedy  for  consequential  damages,  unless  this  remedy  is  given  hj 
statute.  In  many  of  the  atates  snch  statutes  exists  applying  ehie6y,  if  not 
solely,  however,  to  a  change  in  the  established  grade  of  the  atreet,  bnt  not  to 
the  damage  dona  by  the  original  aatablishmant  oi  the  grada.     When  tuo 
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right  to  coa^naatioii  for  a  ohaog*  of  grad«  »  gi^ron  by  •UtntOh  the  adjoin* 
iag  property  owner  i«  entitled  to  daiMgea,  if  injured  by  tiie  cbange^  whether 
the  work  is  negligently  done  or  not;  bnt|  to  eatitle  him  to  recover,  he  must 
■how  some  inhatantinl  injnry  peculiar  to  himeelf  alone^  and  not  enffered  by 
the  publie  in  generaL  Street  grades  are  changed  nnder  a  sovereign  right 
closely  akin  to  the  right  of  eminent  dnmain;  and  it  is  in  accordauoe  with 
established  practice  to  apply  to  oases  oovered  by  a  statutory  remedy  the 
same  rules  which  govern  in  analogous  cases  under  the  constitutioual  pro- 
vi^on  treated  above^  tbat  private  property  shall  not  be  "damaged,"  eta 
Heuce,  when  the  statnte  rsqoiree  the  manioipality  to  pay  or  tender  the  dam- 
ages cauaed  by  a  ohan^  of  grade^  it  baa  no  right  to  proceed  until  this  is 
done;  and  if  it  doe^  an  notion  will  lie  for  the  eeoseqnential  damsges  suffered 
by  the  adjoining  land-owner.  Tbe  aathority  delegated  is  to  proceed  with 
the  work  in  accordance  with  law,  and  if  the  municipal  avthorities  attempt  to 
proceed  in  any  otiier  modsv  they  ao^  in  leigsi  eonteuplatioo,  without  author* 
ity,  and  subject  tbe  city  to  an  aotioo  as  a  wrong-doer  who  has  invaded  pri* 
fate  rights:  (7t^  ^  Logaasfwi  ▼•  FoUardt  60  Ind.  161;  OU^  qf  Kokomo  v. 
MaJum^  100  Ind.  242;  MaUiaglg  v.  C%  o/  PlymouiK  100  Ind.  646;  City  of 
LaJ'a^U€  V.  Wwiman,  107  Ind.  404^408;  GU^  ^  U^oi^etU  ▼.  NagU,  113  Ind. 
426;  Dahdl  ▼.  Davempori^  12  Iowa,  437;  HempnUad  ▼.  Ik»  Moim§,  62  Iowa, 
303;  Aoyet  r.  Afasem  Ci^,  63  Iowa,  418;  Keypie  v.  Knkuk,  61  Iowa,  663; 
PJuUip§  T.  CouneU  Bl%ff»^  63  Iowa,  676;  Snoiw  v,  ImJtahitnnU  ^  Proiittcfiown, 
100  Mass.  123;  Lom  v.  Bo»ion,  126  Maea  619;  CUif  ^  Cambridge  ▼.  Counftf 
OammWt  q/  MiddUMoa,  125  Mass.  629;  McCarthy  v.  8k  Paml,  22  Minn.  627; 
Aldtkh  V.  Board  ^  Akkivten  qf  Promdence,  12  R.  I.  241;  i^«isir  v.  Mayor 
He  t/New  York,  104  N.  Y.  68;  Jtfa^or  tie,  ^ Nash»m  v.  Nirktd,  3  Baxt  338; 
Henky  r.  Neto  Hutem.  49  Com.  304;  Peorsoa  v.  Zablt^  78  Ky.  17a  In 
0*Brum  v.  8L  Paul,  26  Minn.  331-334. 33  An.  Bep.  470,  the  court  reached  the 
conclusion  that  in  the  control  and  improveneot  of  its  streets  by  graiiing,  a 
city  has  the  same  rights  and  powers  as  a  private  owner  has  over  his  own  land, 
aubjeet  to  the  same  Kabtlifcies.  Tbe  eorporation  will  be  liable  for  daiuagns 
caused  to  private  property  by  grading  streets,  wlien  a  private  owner  of  the 
eoil  over  which  the  streets  are  laid  would  be  liable,  if  improving  it  for  his  own 
use.  The  right  to  caase  damage  beyond  that  which  a  private  owner  may 
conse  witliout  liability  must  be  acquired  through  the  right  of  eminent  do- 
luain.  This  case  was  followed  and  appro  ted  in  Dyerr,  8i,  Pami,  27  Mian. 
467;  AmvUrotig  ▼.  8L  Paul,  30  Minn.  299.  As  before  said,  an  abutting  owner 
is  entitled  to  eoaspeasation  for  injnry  to  his  property  caused  by  a  change  of 
grade  in  the  atreet^  but  he  is  not  eatitlod  to  damages  for  the  establish iiieut 
or  working  of  a  grades  where  none  previously  existed:  Aldrkh  v.  Board  qf 
AUltrmen  t^ Prowideitti.  13  R.  L  S41;  Kepptt  r.  Keokuk  61  Iowa,  663. 

JBi6Meni$  q/"  Damage,  —  Under  a  statute  authorising  a  reco%  ery  of  the 
damages  sustained  by  a  change  in  the  grade  of  a  streeti  the  damages  re- 
coverable by  the  owner  of  an  adjoining  lot  iaclnde  all  necessary  expenses  in 
•hanging  the  grade  of  the  lot  to  conform  it  properly  to  the  new  grade  of 
the  street,  and  also  the  expense  of  repaving  the  street  charged  upon  the  lot, 
and  rendered  necessary  by  the  change  in  the  street  grade;  and  it  makes  no 
difference  that  the  tot  is  not  improved,  and  that  the  expense  of  conforming 
its  natural  grade  to  the  grade  of  the  street  as  finally  establiBhed  has  been 
no  greater  than  it  would  have  been  if  such  final  grade  has  been  adopted  in 
the  first  instance:  Frtneh  v.  Miluyiuhee,  49  Wis.  584;  McCarthy  v.  SL  Paul, 
22  Minn,  627;  Van  Riper  v.  K^wx  Public  Road  Board,  38  N.  J.  L.  23.  But  it 
is  only  when  a  change  in  the  grade  of  the  abutting  property^  by  cutting  or 
AM.  t».  Bar.,  Vol.  XXX.  —  M 
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filling,  it  rendered  necessary  by  the  change  in  the  grade  of  the  street^  thai 
such  cutting  and  filling  become  legitimate  items  of  damages  against  ths 
city:  jl)f«on  ▼.  MUwautee^  BO  Wis.  78.  This  rule  is  denied  in  Pennsylvanis, 
and  the  cost  of  filling  the  lot  and  raising  bnildings  to  the  level  of  tha  new 
grade  cannot  be  allowed  as  part  of  the  damages  recoverable:  Ckamben  t. 
South  Cheater  Borough,  140  Pa.  St.  6ia  It  is  not  necessary  that  the  lot- 
owner  should  hare  made  improvements  with  reference  to  a  grade  as  estaV 
lished,  to  entitle  him  to  recover  dama^^  resulting  from  a  change  of  grade. 
The  fact  that  improvements  have  been  eo  made,  however,  may  augment  the 
damages:  Cit^  <tf  LafaffetU  v.  Nagh,  118  Ind.  428.  The  damages  should  not 
be  limited  to  the  injury  sustained  by  the  improvements  alone,  but  they  ahoold 
also  include  the  injury  to  the  land:  Dahdl  v.  Davenport,  12  Iowa,  437;  Stirh 
ford  ▼.  8L  LotfU,  7  MOi  App.  217;  affirmed  70  Ma  809;  Hempstead  ▼.  Da 
MoineB,  62  Iowa,  808b 

Meamre  qf  Damagei,  ^  When  a  eity  ohanges  the  grade  of  cms  of  iti 
streets,  an  abutting  land-owner  is  entitled,  under  such  statutes,  to  any 
damage  he  may  suffer  thereby,  affecting  the  market  valne  of  his  property  be> 
fore  and  after  the  grading;  and  when  his  property  is  thereby  injured  in  its 
market  value,  the  measure  of  damages  will  be  the  difference  in  such  valne 
brought  about  by  reason  of  the  change  of  grade:  Parker  v.  Atehiaom^  46  Kao. 
14;  McOarihy  v.  8t  Paul,  22  Minn.  627;  (^amber$  ▼.  South  Cftesler  Soroogk, 
140  Pa.  8t  610.  The  measure  of  damages  is  the  diminution  in  valne  of 
the  entire  realty,  and  is  not  limited  to  the  injury  to  improvements  alone: 
Hempstead  v.  Dei  Moines,  62  Iowa,  303.  If  the  property  is  not  injured  ia 
value  by  reason  of  the  change  in  the  grade,  no  damages  can  be  recovered: 
Parker  v.  Atchison,  46  Kan.  14k  And  the  damages  may  be  mitigated  by 
reason  of  l>enefits  common  to  all  property  owners  by  the  improvement: 
Muyor  etc  qf  Chattanooga,  13  Lea,  611. 

Miscellaneous,  —  A  liberal  construction  should  be  given  to  statutes  in 
favor  of  the  right  of  the  citizen  to  recover  damage  to  bis  property,  caused 
by  a  change  in  the  grade  of  a  street  under  city  authority:  Mayor  etc  qfNaik' 
t^U  V.  Nichol,  3  Baxt  838;  but  the  remedy  provided  by  sooh  statute  is 
exclusive,  and  must  be  strictly  pursued  in  the  manner  pointed  out,  and  no 
right  of  action  exists,  except  that  directed  in  the  statute:  Heiaer  v.  Maynr 
etc  qf  New  York,  104  N.  T.  68;  Anness  t.  Promdenee,  18  R.  L  17;  Imkr 
V.  Springfield,  80  Mo.  App.  669-676.  The  cause  of  action  accrues  against 
the  city  whenever  and  as  soon  as  the  alteration  in  the  grade  of  the  street 
becomes  legally  and  finally  determined  and  fixed:  McOartkg  ▼.  SL  Paul, 
22  Minn.  627.  The  land*owner  cannot  split  his  cause  of  action,  but  mutt 
recover  all  damages^  past  and  pronpeotive.  In  one  action  and  at  one  time: 
aty  qf  LtrfayetU  v.  Nagle,  113  Ind.  426;  KeU  v.  8l  Paul^  47  Minn.  888. 

A  statute  cannot  act  retroactively,  so  as  to  authoriie  the  recovery  of  dam* 
ages  for  injuries  sustained  by  a  change  in  the  grade  of  a  street^  prior  to  the 
adoption  by  the  state  of  a  constitutional  provision,  that  private  property 
shall  not  be  damaged  or  injured  for  public  nss  withoat  oompensatioo:  Fol^ 
muom  ▼•  Borough  qfSkuton,  116  Pa.  St.  621 
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Boi7NPAitm  — HiQBWAT  OB  STRxn*  A&  —When  ma  agroeineni  for  the  pniw 
chaae  of  land,  at  a  certain  price  per  acre,  after  a  sarrey  is  made,  callfl 
for  a  etreet  or  highway  as  one  of  the  boondariee,  the  purchaser  is  bound 
to  pay  for  the  land  to  the  middle  line  of  suoh  street  or  highway,  nnless 
a  ooutrary  intention  plainly  appears. 

Bernard  Oilpin  and  Anthony  Swain^  for  the  appellants. 

Charles  Davie  and  Matthew  Dittmann^  for  the  appellee. 

McCoLLUM,  J.  This  is  an  action  to  recover  the  price  of  a 
tract  of  land  sold  by  the  acre.  In  the  agreement  of  sale  the 
land  is  described  as  **  situate  in  the  borough  of  Jenkintown, 
bounded  by  the  lands  of  R.  J.  Dobbins,  Isaac  Mather,  and 
Edward  Stotesbury,  and  Walnut  Lane  and  Greenwood  Ave- 
nue, containing  forty-one  acres  more  or  less,"  and  it  is  pro- 
vided therein  that  the  same  shall  be  surveyed.  The  only 
dispute  between  the  parties  relates  to  the  location  of  the  boun- 
dary line  along  Walnut  Lane  and  Greenwood  Avenue.  These 
are  public  streets,  and  the  appellant  contends  that  the  line  is 
in  the  center,  while  the  appellee  insists  that  it  is  on  the  side 
of  them.  The  liability  of  the  latter  to  pay  the  former  at  the 
rate  stipulated  for  the  acreage  included  within  the  true  boun- 
dary lines  is  not  denied,  nor  can  it  successfully  be,  in  view  of 
the  unambiguous  terms  of  their  contract.  Where,  then,  is  the 
boundary  line  of  the  tract  along  the  streets  mentioned?  In  2 
Am.  &  Eng.  Ency.  of  Law,  507,  the  rule  on  this  subject  is 
stated  thus:  ^'  Where  land  is  bounded  by  a  highway  or  street, 
the  location  of  the  boundary  line  will,  in  the  first  place,  de- 
pend upon  the  character  of  the  public  right  to  the  road  or 
street  If  the  state  or  municipality  owns  the  bed  of  the  road, 
the  boundary  line  of  the  abutting  land  is  the  nearer  edge  of  the 
roadway;  but  if  the  public  only  have  a  right  of  way  over  the 
land,  not  a  title  to  the  soil,  then  the  location  of  the  boundary 
line  depends  upon  the  intention  of  the  grnntor,  as  manifested 
by  the  language  of  the  deed,  and  the  same  rules  of  construc- 
tion apply  as  are  found  in  practical  use  in  the  case  of  non- 
navigable  streams.  If  the  land  is  (iescribed  as  'bounded  on,' 
'running,  along,'  the  highway,  and  the  like,  the  boundary 
line  is  the  center  of  the  highway,  although  the  dimensions  of 
the  lot  would  exclude  the  highway;  and  in  all  cases  of  doubt, 
the  presumption  is  always  in  favor  of  the  boundary  being  in  the 
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center  of  the  road."    This  is  the  rule  laid  down  in  2  Wash- 
burn on  Real  Property,  680,  and  in  nunierons  decisions  of  this 
court,  among  which  we  may  mention  Paul  v.  Carver^  26  Pa. 
St  223;  67  Am.  Dec.  413;  Cox  v.  Frudley,  33  Pa.  St  124;  75 
Am.  Dec  584;  and  FalU  ▼.  ReiB,  74  Pa.  St.  439.    In  the  case 
last  cited,  Agnew,  J.,  delivering  the  opinion  of  the  court,  said 
that  '*  where  a  street  is  called  for  as  a  boundary,  the  middle 
line  of  the  street  is  always  intended,  unless  the  contrary 
plainly  appears."    Applying  this  role  to  the  present  case,  it 
is  clear  that  where  the  tract  is  bounded  by  the  streets,  the  line 
is  in  the  center  of  them,  and  it  is  equally  clear  that  the  sur- 
vey ealled  for  by  the  agreement  must  be  in  conformity  with 
it     It  i»  the  true  boundary  Hnei^  and  M  eannot  be  changed 
without  the  mutual  consent  of  the  parties*    The  vendor  most 
make  a  deed,  and  the  vendee  must  pay  ia  accordance  with  it. 
There  ia  no  room  in  their  contract,  nor  just  foundation  in  the 
eurrounding  circomstancea,  for  an  inference  that  the  parties 
intended,  in  calculating  the  acreage  to  be  paid  for,  to  exclude 
any  portion  of  the  land  lying  within  the  bocrndaries  they  es- 
tablished.   These,  as  we  have  seen,  include  a  portion  of  Wal* 
nut  Lane  and  Greenwood  Avenue,  over  which  tbe  public  have 
a  right  of  way.     It  is  probable  that  in  fixing  the  price  per  acre, 
the  boundaries  of  the  property,  the  eflFeci  of  the  street  npon  it, 
and  all  matters  which  increased  or  diminiahed  itc  value  were 
considered  and  allowed  their  proper  influence.    Thiey  snstain 
the  same  relation  to  the  purchase  oC  a  tract  of  land  by  tke 
acre  as  to  a  purchase  of  it  6>r  a  groea  sam-    In  either  oue 
they  are  elements  which  enter  into  and  affect  the  price  to  be 
paid  for  it.    A  sale,  by  the  acre^of  a  tract  oCland  having  one 
of  its  boundaries  in  thecenter  of  aptiUic  street iaiiot  unusual, 
nor  ia  there  anything  in  it  to  reasonably  lead  to  a  belief  that 
injustice  will  be  done  by  the  enforcement  of  tbe  contract  ac- 
cording to  its  terms.     In  snob  case  the  acreage  wiust  beasco^ 
tained  by  a  survey  in  accordance  with  the  boundiariea  called 
for,  and  the  fair  and  just  conclusion  ki,  that  in  fixing  tbe 
price  per  acre,  the  public  easement  and  ether  matters  affeet- 
ing  the  value  of  the  property  received  such  eoneideration  as 
they  were  entitled  to.     It  follows  from  these  views  that  tbe 
learned  court  below  erred  in  refusing  judgment  for  the  amount 
of  the  appellants'  claim. 

The  judgment  is  reversed,  and  it  is  ordered  that  the  record 
be  remitted  to  the  court  below,  with  direction  to  enter  judg- 
ment against  the  defendant  for  such  sum  as  to  right  and  jus- 
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tice  may  belong,  unless  other  legal  or  equitable  cauee  be  ahowo 
why  Bucb  judgment  ebould  not  be  entered. 

BouiTBAms —  HiOHWATS  OK  Strxrs  Afl.  — When  the  owner  of  a  piece 
of  Uod  eonreji  o  portioo  of  it  by  o  deed  which  bonndt  the  land  oonreyed  by 
a  etreet^  the  preen mption  ie»  that  the  conveyance  carries  the  fee  to  the  center 
of  the  etroet:  MtOier  qf  Ladut,  118  N.  Y.  213;  Warbi-Uton  r.  DemoreU,  129 
Ind.  346;  Fhrida  iie.  dtf  Go.  r.  Brown,  f»  Fla.  104;  Silvey  t.  McCool,  86 
Oo.  1;  Thmmnw.  MeChtmkk,  138  III.  138;  Lowr.  TMetts,  72  Me.  n;  39 
Am.  Rep.  303,  aad  extended  note;  Kneekmd  ▼.  Vm  Valkenbutyh,  46  Wis. 
434;  82  Am.  Bep.  719,  and  noU;  SaHer  ▼.  Jona$,  39  K.  J.  L.  469;  23  Anu 
Rep.  229,  nod  note;  WtiJbrod  ▼.  Ckieatfo  He.  iTy  Co.,  18  Wit.  35;  86  Am. 
Dec.  743,  and  note;  Hhtchmtm  ▼.  Faiermm  etc  R.  R.  Co,,  17  N.  J.  Bq.  75; 
86  Am.  Deo.  252,  and  note;  Om  t.  Freediey,  33  Pa.  8t  124;  75  Am.  Dec 
184,  and  note  with  oaoae  odlected;  Wiiter  w.  Hartty,  1  McCord,  67;  10  Am. 
Doc  650.  The  grant  of  land  bonadod  by  a  highway  carriee  the  fee  to  the 
center  of  tho  way,  if  the  title  of  the  grantor  extends  so  far:  Pahnf^r  ▼. 
D<m§her(9,  83  Me.  502;  54  Am.  Dec.  636,  and  note.  Where  the  original 
owner  of  land  platted  it  into  etreeta  and  lots,  and  laid  ont  a  street  on 
tbo  margin,  wholly  on  his  own  land,  and  next  to  unplatted  lands  of  a 
stranger,  a  conreyance  of  lute  bounded  on  such  street  carries  the  fee  to  the 
whole  atreet:  MaUtr  qf  RolMm,  34  Minn.  99;  57  Am.  Rep.  40.  The  fee  in 
a  street  passes  by  a  conveyance  of  lois  boun  led  thereon,  so  far  as  it  fronts 
the  lots:  Living$ton  ▼.  Mayor,  8  Wend.  85;  22  Am.  Dec.  622,  and  note. 
Where  the  grantor  owns  the  fee  of  tho  soil  of  the  whole  highway,  the  pre« 
anraption  is,  that  a  conveyance  of  his  land  bounded  thereby  will  carry  the 
the  fee  to  the  whole  highway:  Haberman  r.  Baker,  128  N.  T.  253.  But  a 
deed  of  a  lot  bounded  by  stones  "on  the  side  of  the  road,**  and  answering 
the  call  for  quantity  without  the  road,  doea  not  convey  to  the  centre  of  the 
road:  Peaboily  HeightB  Go.  r.  Sadtler,  63  Md.  633;  52  Am.  Rep.  519,  and  note. 
A  grantor's  title  will  not  be  limited  to  the  edge  of  a  public  street,  unless 
there  is  an  express  exception  in  the  deed  to  that  effect,  or  some  clear  decla- 
ration or  certain  and  immemorial  usage:  Paul  v.  Ca^-ver,  26  Pa.  St  223;  67 
Am.  Dea  413,  and  note.  A  deed  doea  not  carry  title  to  the  center  of  the 
jtreet,  where  it  calls  specifically  for  the  side  of  tiie  atreet:  Sibley  v.  Holder 
10  Pick.  249;  20  Am.  Dec  521,  and  notti  See  also  Smiik  v.  Shcomb^  9  Gray, 
36;  60  Am.  Doc  274,  and  note 


Mbohaniob  AND  Tbadbrs  Bank  V.  Sbitz. 

[150  PBHNSTLVAIIIA  8TATI,  63*^.] 

Bmmmb  ahd  Bavkivo— Dutt  Of  BAmc  to  Apply  Dbpostf  to  Patmbnt  of 
Nora.  —  When  a  bank  becomee  the  holder  of  a  note  for  valoe  in  the  or* 
dinary  course  of  business,  and  before  maturity,  it  takes  it  relieved  of 
equities  existing  between  the  original  parties,  and  may  recover  on  its 
title  aa  holder.  While  it  may  appropriate  funds  in  its  hands  lielonging 
to  any  previooa  party  to  the  note  to  its  payment,  when  payment  is  not 
made  at  the  time  and  place  named,  yet  it  is  not  boond  to  do  so^  except 
as  to  the  maker. 
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Bahks  ahd  BAVKnro  — Dutt  of  Bahk  to  Apply  Makr^  Dbobt  to 
Path  INT  ov  Notx.  —  When  »  bank  Is  the  bona  JUU  holder  of  %  note 
at  ito  maturity,  and  alto  holds  fands  of  the  maker,  it  is  bound  to  eon* 
sider  the  interests  of  the  indoraers  or  sureties,  and  to  apply  saeh  funds 
to  the  payment  of  the  note.  If  it  allows  the  maker  to  withdraw  his 
fands  after  protest,  causing  the  indorsers  to  lose  thereby,  it  is  liaUo  to 
them. 

Banks  and  Bankino  —  Ddtt  to  Apply  Dsposit  to  Paymkht  ov  Kom 
—  When  a  bank  is  the  bolder  of  an  indorsed  note  at  matority,  the 
maker  cauuot  require  the  bank  to  apply  the  iudorser's  funds  oo  dsposil 
to  its  payment,  nor  complain  if  the  iMtnk  refuses  to  do  so. 

Banks  and  Banking  —  Application  op  Ihdobskr's  Dsposit  as  Patxbnt 
OP  Notx.  —  When  a  bank  becomes  the  holder  of  an  indorsod  noto,  ae> 
quired  before  maturity,  for  value,  and  without  any  notice  of  oquitiesb  and 
its  clerk  charges  the  note  to  the  account  of  the  indorsar  upon  its  ma- 
turity and  protest,  but  afterwards,  by  direction  of  the  bank  eashier, 
oorrects  this,  by  entry  of  a  credit,  so  as  to  make  the  indorsor^s  aoooont 
stand  as  before,  the  act  of  the  clerk  in  so  charging  up  tha  note  is  not 
a  payment  divesting  the  title  of  the  bank,  nor  is  the  snbaeqneot  •ntarj 
of  the  credit  so  made  a  new  purchase  of  the  note  after  protest,  and  sab- 
jeot  to  the  equities  between  the  ortginsl  parties  to  it^  bat  tha  bank  oi^ 
still  recover  on  the  note  sgainat  the  maker. 

jBum^U  Q.  Stewart^  for  the  appellants. 

Charles  F.  Waller^  for  the  appellees. 

Williams,  J.  The  defendants  are  brewers  In  the  city  of 
Easton.  In  February,  1890,  they  bought  from  the  New  Pn^ 
cess  Ice  and  Refrigerating  Company  a  refrigerating-machino 
for  use  in  their  business.  In  the  following  June,  they  gave  in 
part  payment  for  the  machine  their  negotiable  note  for  fifteen 
hiindred  dollars,  payable  at  the  First  National  Bank  of  Easton 
at  ninety  days.  The  company  transferred  this  note,  a  day  or 
two  after  it  was  given,  to  its  president,  J.  J.  Hayes,  in  oonsid- 
eration  of  his  payment  of  bills,  then  maturing,  to  an  amount 
equal  to  or  greater  than  the  note.  He  soon  after  indorsed  the 
note  to  the  plaintiffs'  bank,  which  discounted  it,  placing  the 
proceeds  to  his  credit.  The  bank  thus  became  the  owner  of 
the  note  in  the  usual  course  of  business,  for  full  value,  beforo 
maturity,  and  without  notice  of  any  equities  between  the 
maker  and  the  payee,  if  any  such  existed.  When  it  fell  due 
it  was  sent  to  the  bank  at  which  it  was  payable  for  ooUectioo. 
It  was  not  paid,  and  was  returned  to  the  holder  duly  pro- 
tested. Upon  this  state  of  facts,  the  maker,  the  payee,  and 
the  indsrser  were  severally  liable  to  the  bank,  and  were  liable 
to  each  other  in  the  order  in  which  their  names  stood  as  par* 
ties  to  the  instrument. 
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HayeB  kept  an  account  at  the  bank,  and  when  the  note  wa8 
returned  protested,  the  balance  in  his  favor  was  sufficient  to 
cover  the  amount  due  upon  it  A  clerk,  in  accordance  with 
what  he  considered  a  business  habit,  charged  the  note  up  to 
Hayes's  account  on  the  books  of  the  bank;  but  when  this  fact 
came  to  the  notice  of  the  cashier,  he  told  the  clerk  that  this 
was  not  as  they  intended,  and  directed  him  to  correct  his  act, 
by  crediting  Hayes  with  the  same  amount,  so  as  to  leave  his 
account  to  stand  as  before. 

The  bank  then  brought  this  suit  against  the  makers.  They 
allege  they  have  a  defense  against  the  payee;  and  to  deprive 
the  plaintiff  of  its  position  as  a  holder  in  due  course  of  busi- 
ness and  before  maturity,  they  contend  that  it  was  the  duty 
of  the  bank  to  charge  up  the  note  against  the  balance  due  to 
Hayes,  and  that  the  existence  of  this  balance  was  payment 
in  law. 

They  further  contend  that,  at  all  events,  the  act  of  the  clerk 
in  charging  up  the  note  was  payment  in  fact,  that  divested  the 
title  of  the  bank;  and  that  the  subsequent  credit,  made  under 
the  direction  of  the  cashier,  is  not  to  be  treated  as  the  correo* 
tion  of  a  mistake,  but  a  new  purchase  of  the  note,  made  after 
protest,  and  subject  to  the  duty  to  inquire,  which  the  law  im- 
poses on  the  purchaser  of  overdue  and  dishonored  paper. 

It  is  practically  conceded,  and  it  is  clear  upon  the  facts  as 
they  are  presented  to  us,  that  unless  the  defendants'  theory 
can  be  sustained,  they  cannot  defend  successfully  in  this  case. 
The  bank,  if  a  holder  for  value  in  the  ordinary  course  of  busi* 
ness  before  maturity,  is  not  subject  to  the  equities  growing  out 
of  the  sale  of  the  refrigerating-machine,  and  must  recover  on 
its  title  as  the  holder.  We  come,  then,  to  inquire  what  was 
the  duty  of  the  bank  in  regard  to  the  deposit  standing  to  the 
credit  of  Hayes.  The  general  rule  is  well  settled,  that  while 
the  bank  may  appropriate  funds  in  its  hands  belonging  to  any 
previous  party  to  the  note,  to  the  payment  of  it,  when  payment 
is  not  made  at  the  time  and  place  named,  yet  it  is  not  bound 
to  do  BO.  The  note  may  be  treated  as,  in  effect,  an  order  or 
•check  authorizing  the  bank  to  apply  the  deposit  to  the  pay* 
ment,  but  the  deposit  is  not  payment  in  law.  Even  as  between 
the  bank  and  the  maker,  the  bank  is  not  bound  to  make  the 
application,  but  may  take  the  risk  of  its  ability  to  oolleet  from 
him  and  allow  him  to  withdraw  his  deposit:  Morse  on  Banks 
4md  Banking,  559.     But  where  the  bank  holds  funds  of  the 
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maker  when  the  note  matures,  it  is  bound  to  consider  the  in- 
terests of  the  indorsers  or  sureties,  and  if  it  allows  the  maker 
to  withdraw  his  funds  after  protest,  and  the  indorsers  are 
losers  thereby,  the  bank  is  liable  to  them:  Commercial  Nat 
Ba^k  V.  Hewniger^  105  Pa.  St  496;  German  Nat.  Bank  ▼.  Fore- 
man, 188  Pa.  St  474;  21  Am.  St  Rep.  908.  The  reason  of 
this  rule  is,  that  the  maker  is  the  principal  debtor,  and  liable 
to  all  the  indorsers,  whose  undertaking  is  to  pay  if  he  does 
not.  If  the  holder  surrenders  the  money  or  securities  of  the 
■aaker,  he  parts  with  that  in  which  all  who  have  a  right  to 
look  to  the  maker  for  indemnity  hare  a  definite  interest;  and 
if  his  act  infiicts  loss  on  them,  he  must  stand,  as  to  the  money 
or  securities  surrendered,  in  the  place  of  the  maker.  As  the 
maker  is  liable  to  the  indorser,  it  is  very  plain  that  he  cannot 
require  the  bank  to  appropriate  the  indorser's  funds  to  the 
payment  of  bis  own  note,  nor  complain  if  the  bank  refuses  Iq 
do  so.  He  has  no  business  with  the  state  of  accounts  between 
the  indoreer  and  the  bank;  but  it  is  his  duty  to  relieve  the 
indorser  by  the  payment  of  the  note  in  accordance  with  its 
terms. 

Nor  was  there  any  payment  in  fact  in  this  case.  The  in- 
dorser did  not  authorize  the  application  of  his  deposit  to  this 
note,  but  insisted  that  the  bank  should  proceed  against  the 
makers.  The  bank  agreed  to  this.  The  unauthorized  charge 
made  by  the  clerk  was  at  once  corrected  by  the  cashier;  the 
deposit  of  the  indorser  was  left  subject  to  his  check,  and  the 
bank  by  this  action  called  on  the  makers  to  make  good  their 
promise  to  pay.     We  see  no  reason  why  they  should  not 

The  first,  second,  third,  and  fourth  assignments  of  error  are 
sustained,  also  the  tenth,  eleventh,  twelth,  and  thirteenth. 

The  judgment  is  reversed,  and  a  venire  faciae  de  novo 
awarded.  

Banks— DuTT  ov  Bank  to  Apply  Dspostf  to  Patmknt  op  Hon.— 
Where  a  bank  is  the  holder  of  a  note  payable  at  the  bank,  and  at  iti  nafeii* 
rity  the  maker  haa  a  cash  deposit  in  the  bank  soffioient  to  pay  it^  not  tpeotallj 
applicable  to  any  particular  purpose,  the  bank  is  bound  to  oharge  the  amoont 
of  the  note  against  the  deposit:  Oerman  NaL  Bank  r,  Fortmtm,  138  Pa.  St 
474;  21  Am.  St.  Rep.  908,  and  note.  When  an  insolvent  debtor,  who  ■•• 
signs  for  the  benefit  of  his  creditors,  is  indebted  to  a  bank  in  which  be  has 
money  on  deposit,  the  bank  may  apply  the  deposit  to  the  deb^  thoogh  the 
debt  had  not  matured  at  the  time  of  the  assignment:  Kentuckif  Fkmr  (h,  v* 
MerehuU^  Not  Bank,  90  Ky.  226.  In  an  action  against  a  bank  to  reoorsff 
■oney  of  a  depositor,  which  was  implied  by  tho  bank  In  paymeat  of  esrIUB 
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notes,  the  defense  of  a  banker's  lien  cannot  be  n&Md»  if  the  notes  had  not 
eome  to  maturity,  and  the  defense  was  not  made  in  th*  pleading:  Oardner  r, 
FSm  NaL  Bank,  10  Mont  149.  When  a  promissory  note,  negotiable  and 
payable  at  a  bank,  is  sent  to  the  bank  properly  indorsed  for  ooUeotion,  it  oan 
pay  the  note  out  of  the  general  foods  of  the  maker,  and  charge  bis  aooount 
with  the  amount:  Beiftrrd  BcaJk  ▼.  Awtm^  1 16  Ind.  084;  21  Am.  St.  Rep. 
S58,  and  note  with  eases  eoUeoted  discussing  this  aabjeol  See  alao  Sft^ 
■on  ▼.  Btmk,  126  N.  Y.  818;  22  Aok  8k  Hep^  821,  and  i 
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MtmTCTPAL  Bon  M  — Void  Ohartkb.  — *A  oorporation  hariiig  bo  Ugtl  ex- 
istence has  no  legal  power  to  imte  boads  or  obligatioos  of  a  bindinf 
character,  though  it  it  acting  as  a  mnnici|Ml  oorporation  and  in  the 
apparent  exercise  of  legal  corporate  power.  This  rule  does  not  i^ply  to 
mnnicipal  corporationg  whose  organization  ia  irregalar  merely;  tint  if 
the  constitution  or  a  statute  declares  that  oertain  aoti  done  or  omissions 
occurring  in  an  effort  to  organize  such  corporation  shall  rendor  void  the 
attempt  to  organize  it,  the  oonrt  will  not  disregard  snoh  prohibitioa 
st  the  instance  of  a  creditor  deoeiyod  by  the  appearanot  of  a  legal  er> 
ganization. 

Opinions  ot  an  Apfkllatb  Coubt,  of  What  OoiroLvnTBi^llioeffeotof 
an  opinion  must  be  determined  from  examining  it,  and  aaoertaining 
therefrom  what  the  court  had  agreed  to  upon  oonsnltation.  Tht  oonrt 
oononrs  in  and  is  bound  by  the  opinion  as  it  appears,  and  aoi  by  any. 
thing  outside  of  it,  and  its  effect  oanoot  be  limited  by  looking  into  the 
record  and  showing  that  there  were  other  and  different  faots  vpon  which 
the  court  might  hare  acted  and  founded  its  JndgnMnl 

Dewitt^  ThomaB^  and  Dewitty  and  Pritehardf  StMer^  and 
ThomoBy  for  the  plaintiff  in  error. 

Robeson  and  Oaaton^  P.  B.  MayfiM^  and  BurkeU^  Mamfidd, 
and  Turley^  for  the  defendant  in  error. 

Snodqrass,  J.  Complainant  brings  this  snit  to  reooyer  of 
defendant,  alleged  to  be  an  incorporated  town  of  this  state,  the 
amount  now  due  him  upon  certain  interest-bearing  bonds  is- 
sued by  defendant  on  October  1,  1888.  There  were  twenty- 
two  of  these  bonds,  of  the  denomination  of  one  thousand 
dollars  each,  payable  to  bearer  October  1,  1908,  with  interest 
at  six  per  cent,  payable  semi-annually,  evidenced  by  coupons 
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attached.  They  were  issued  to  the  NasbvUle  and  Tellico 
Railroad  Company  in  consideration  for  stock  subscribed  by 
defendant.  The  bonds  were  purchased  by  complainant,  who 
is  a  bona  fide  holder,  and  they  were  regularly  issued,  and  un- 
der proper  legislative  authority,  and  are  valid  and  binding 
obligations  of  defendant,  if  defendant  is  a  legally  incorporated 
city,  or  if,  as  between  itself  and  complainant,  it  cannot  rely 
on  the  defense  of  non-corporate  existence  now  interposed. 

At  the  time  of  the  issuance  of  said  bonds,  and  for  some 
years  prior  thereto,  it  was  acting  as  a  corporation.  As  such 
it  issued  the  bonds  through  its  proper  officers,  and  under  its 
corporate  seal,  with  such  recitations  as  were  proper,  and 
showed  the  legality  of  the  bonds  in  case  tbey  were  issued  by 
the  corporation  duly  organized. 

It  did  assume  a  legal  existence  as  a  municipal  corporation, 
and  legal  power  as  such  to  issue  the  bonds.  Legislative 
power  thus  assumed  existed  to  issue  the  bonds,  if  it  were  a 
corporation,  and  the  first  question  is,  Was  it  a  corporation 
legally,  as  well  as  in  fact,  organized? 

It  appears  that  the  town  of  Athens  was  originally  incorfxh 
rated  by  the  county  court  of  McMinn  County,  in  the  year  1860, 
under  code,  sections  1349  et  seq.,  but  that  that  organization  of 
the  corporation  was  superseded  by  the  organization  of  the  town 
a<»  A  municipal  corporation  under  the  act  of  1869-70,  chapter 
69.  sections  39  et  seq.,  pages  500  et  seq.;  that  the  act  of  18G9- 
70  was  repealed  .by  the  act  of  1879,  chapter  255,  page  296, 
and  said  repeal  was  accepted  and  acquiesced  in;  that  the 
town  was  without  municipal  organization  or  government  un- 
til June  or  July,  1881,  when  an  attempt  was  made  to  organize 
said  town  into  a  municipal  corporation  under  the  act  of  March 
25,  1877  (Acts  1877,  c.  121,  amending  Acts  1875,  c.  92), 
which  atteiiipt  was  void  because  the  certificate  of  the  sheriff 
holding  the  election  was  not  indorsed  on  the  application  and 
registered  with  it,  as  required  by  section  8  of  the  act  of  1877, 
chapter  121. 

This  was  the  defense  set  up  by  defendants,  the  last  board 
of  mayor  and  aldermen  of  the  town,  averring,  in  consequence, 
that  all  acts  under  such  attempted  incorporation  were  void, 
together  with  further  plea  that  they  had  resigned,  and  their 
resignations  had  been  accepted  before  the  filing  of  complain- 
ant's bill. 

We  state  the  above  facts  respecting  the  incorporation  and 
repeals,  and  effort  to  reorganize  and  failure,  because,  without 
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elaborating  the  propoc£tionB  or  debating  the  questions  involved 
in  the  statement,  we  hold  them  to  be  settled  as  stated,  and 
time  forbids  that  we  should  attempt  the  detafled  answer  to 
tiie  able  and  elaborate  arguments  of  complainant's  counsel  to 
the  contrary  which  these  arguments  so  well  merit 

It  is  sufficient  to  say  that  it  has  been  settled  that  the  act 
of  1879  repealed  the  charter  of  1870,  and  this  did  not  revive 
the  incorporation  of  1860:   Burk  v.  State^  5  Lea,  849. 

It  is  said,  this  case  should  not  be  followed;  that  it  was  upon 
an  agreed  statement  of  facts;  and  even  if  correct  thereon,  is 
erroneous  on  the  real  facts.  It  does  not  appear  to  be  on  an 
agreed  statement  of  facts,  and  we  cannot  look  outside  the 
opinion  to  determine  that  question.  What  appears  in  an 
opinion  is  the  matter  submitted  to  the  court  and  agreed  to  in 
consultation,  and  not  that  which  might  have  existed  and  not 
been  submitted.  The  court  concurs  in  an  opinion  as  it  ap- 
pears, and  is  bound  by  it,  and  not  by  anything  outside  of  or 
beyond  it  The  record  cannot  be  looked  to  to  correct  or 
change  it.  But  besides,  the  opinion  deals  with  the  question 
of  effect  of  repealing  statutes  which  could  not  have  appeared 
differently  to  the  court  then  and  now. 

In  this  opinion  a  litigation  fairly  involving  the  very  ques- 
tions now  in  issue  was  discussed  and  disposed  ot  It  is  con<- 
clusive,  and  we  have  no  disposition  to  review  it 

Here  the  repealing  act  of  1879  was  held  valid,  but  in  this 
case  it  is  again  assailed  as  void  under  section  17  of  article  S 
of  the  constitution,  providing  that  "acts  which  repeal,  revive, 
or  amend  former  laws  shall  recite  in  their  caption,  or  other- 
wise, the  title  or  substance  of  the  law  repealed,  revived,  or 
amended.** 

The  act  is  not  open  to  this  objection.  It  c!oea,  in  its  captioni 
recite  the  title  of  the  act  repealed. 

It  is  not  necessary  to  pursue  the  argument  of  complainant's 
counsel  that  this  repealing- act  is  an  exception  becaasetba 
title  of  the  act  repealed  conveyed  no  idea  of  the  purpose  of 
the  last  act.  The  act,  by  reference  to  that  repealed,  when  the 
latter  was  read,  did  show  its  purpose.  It  would  mislead  no 
one  who  read  the  act  referred  to. 

The  town  of  Athens  was  therefore  not  incorporated  when 
it  made  an  effort  to  organize  under  the  act  of  1877.  That 
effort  failed,  for  the  reason  that  the  certificate  of  the  sheriff 
holding  the  election  was  not  indorsed  on  the  application  for 
charter  and  registered  with  it     The  charter  was  therefore 
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void  bj  express  provision  of  the  stal^ie:  Aote  1877,  e.  121, 
sec.  8,  p.  14^;  Hooper  v.  Rhea,  MS.,  Enozville,  1886. 

It  consequeutly  follows  that  the  town  of  Attiens  was  not  a 
legally  incorporated  town  when  it  issued  the  bonds  in  ques- 
tion. This  brings  us  to  the  most  serious  question  in  the  case: 
whether  the  defendant  can  now  rely  on  the  defense  of  no  eor« 
porate  existence,  having  acted  as  a  corporation  and  issued  the 
bonds  while  in  apparent  exercise  of  legal  corporate  power. 
This  is  a  question  of  much  difficulty.  There  is  a  line  of  meet 
respectable  cases  on  the  negative  of  the  proposition  stated, 
but  in  none  of  them  is  the  question  determined  that  a  corpo- 
ration attempting  to  organize  under  a  general  law  which  de- 
clares that  the  charter  shall  be  void  for  non-oomplianee  with 
special  provisions  thereof  shall  be  held,  by  estoppel  or  other- 
wise, to  be  a  corporation.  But  whatever  may  be  the  rule-  held 
elsewhere,  it  is  settled  here,  in  cases  most  maturely  considered, 
that  a  body  or  corporation  having  na  kgal  existence  has  no 
legal  power  to  issue  bonds  or  obligations  of  a  binding  char- 
acter, and  thnt  such  body  or  corporation  does  not  obtain  a  de 
facto  statuii  so  as  to  require  a  direct  proceeding  by  the  state 
to  avoid  its  existence  or  its  acts.  In  the  two  opinions  in 
Hooper  V.  Rhea^  already  referred  to,  the  last  proposition  is 
sctilcd,  and  the  first  is  determined  in  certain  cases  in  this 
slate,  cited  and  approved  in  case  of  Norton  v.  Shelby  County^ 
118U.S.  425w 

The  rule  here  established,  and  which  met  the  approval  of 
that  court  in  that  case,  was,  that  want  of  power  to  issue  in- 
volved want  of  legal  creation  of  the  body  which  did  issue  the 
bonds,  and  that  if  there  was  no  de  jure  office  created  which 
could  be  filled,  there  could  be  no  cb  facto  officer  filling  it;  if 
there  was  no  de  jure  corporation,  it  could  have  no  de  facto 
representation.  This  is  a  soond  view,  and  we  reassert  it  as 
eorrecU 

Such  a  rule  would  not,  of  course,  apply  to  irregularly  organ- 
ized corporations,  or  those  which  obtained  sudi  validity  by 
special  grant  of  Uie  state  or  compliance  with  general  law  as 
to  be  merely  voidable  organizations,  and  such  as  the  state,  by 
direct  proceeding,  could  alone  dissolve;  but  where  the  consti- 
tution or  the  statute  provides  that  acts  done  or  omissions  oc- 
curring in  efibrt  to  organize  a  municipal  corporation  shall 
render  the  attempt  to  organize  and  the  charter  invalid,  and  of 
no  force  whatever,  it  is  not  left  to  the  court  to  disregard  this 
statutory  or  constitutional   prohibition  at  the  instance  of  a 
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creditor  deceived  by  the  appearance  of  an  organization.  It 
was  his  duty  to  ascertain, — 1.  Is  there  a  legal  4)orporationf 
and  2.  Has  it  power  to  issue  the  bonds  proposed  to  be 
sold.  He  must,  at  his  peril,  determine  both  questions  tat 
himself. 
The  decree  is  affirmed,  with  cost 

MuNioiPAL  Bonds.  — Thia  subject  it  exientiTely  treated  in  tiia  notai  te 
De  Vo69  T.  CUy  fif  Richmond,  99  Am.  Dea  664-691,  and  DemimgY.  InkahHanii 
qf  HoUan,  18  Am.  Rep.  269-269.  A  parohaser  of  manicipal  bonds  is  boond 
by  the  law  under  which  they  are  inaed»  and  the  law  informs  him  that  the 
bonds  impose  no  obligation,  unless  issued  according  to  the  law:  Diamomd  ▼• 
Laiorenee  County,  87  Pa.  St.  353;  78  Am.  Deo.  429;  Aurora  ▼.  IToC,  22  Ind. 
88;  85  Am.  Dec  413;  Kahn  r.  Board  qf  Supervuor*,  79  Gal.  888.  Municipal 
bonds  issued  in  exoess  of  the  number  and  amount  authorised  by  law  are  Tuidi 
Sutro  T.  PMi,  74  OaL  332;  6  Am.  St.  Rep.  442.  See  also,  as  to  power  el 
municipal  corporation  to  set  up  plea  of  fdira  vire$  in  regard  to  the  issue  of 
negotiable  paper,  Clark  t.  De*  Moinea,  19  Iow%  199;  87  Am.  Dea  423; 
▼.  Kankakee.  64  IlL  249;  18  Am.  Hep.  664. 


O'Bbyan  t;.  Glbnn. 

(91  TaMMSSSBB,  106w] 

AsnoHSB  lOR  m  BufRnr  of  Crbditors  Isrivooablt  KLaoni  to  trsat  the 

assigument  as  roid  if  he  6les  an  attachment  bill  against  the  assignor 
alleging  the  assignment  to  be  fraudulent  and  Toid,  although  his  rxtion 
was  prompted  by  the  mistaken  adrioe  of  his  attorney  reepeeting  the 
validity  of  the  assignment  It  is  not  material  that  no  loss  or  injury 
occurred  to  any  one  from  the  proceeding  taken  by  the  assignor  in  hos- 
tility to  the  assignment. 

Hughes  and  Hatcher^  and  Fignen  and  Padgett^  for  tba 
plaintiiTs. 

George  P.  Friersonj  for  the  defendants. 

Lea,  J.  On  June  29,  1891,  the  Glenn  Brothers,  merchants 
and  residents  of  Maury  County,  made  a  special  assignment 
of  their  stock  to  J.  W.  and  G.  A.  Lee,  for  the  purpose  of  secnr* 
ing,  in  the  order  named,  the  following  indebtedness:  1.  A 
debt  of  $350  to  C.  A.  Lee;  2.  A  debt  of  $565  to  O'Bryan 
Brothers;  and  lastly,  a  debt  of  $371  to  the  Connell-Hall-Mo- 
Lester  Company.  On  the  same  day  the  deed  was  filed  for 
registration.  The  trustees  were  given  power  to  take  immedi- 
ate possession  of  said  stock  of  goods,  to  sell  the  same  at  once, 
and  appropriate  the  proceeds  to  the  payment  of  ooatB,  then  to 
the  debts  named,  in  the  order  indicated. 
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On  the  day  after  the  deed  was  filed  for  regiBtration,  J.  W. 
and  C.  A.  Lee«  who  reside  in  Williamson  County,  came  to 
Columbia  to  examine  into  the  matter.  They  went  to  the  re- 
gister's office,  procured  the  deed,  or  a  copy  thereof,  and  carried 
it  home  with  them.  While  in  Columbia,  C.  A.  Lee  asked  the 
opinion  of  a  lawyer  in  regard  to  the  trust  deed,  who  told  him 
there  was  nothing  for  him  to  do  but  to  accept  the  trust,  qualify, 
and  execute  the  same.  Two  days  afterward,  the  I^ees  went  to 
Franklin,  as  C.  A.  Lee  snys,  to  seek  advice  in  regard  to  his 
duties,  liabilities,  and  rights  under  the  deed.  Upon  reaching 
Franklin,  they  showed  the  deed  to  a  bank  cashier  and  a  gro- 
cery merchant,  who  advised  them  that  the  deed  was  worth- 
less, and  advised  them  to  consult  an  attorney.  They  did  so, 
and  he  advised  them  the  deed  was  invalid,  and  void,  as  con- 
travening the  general  assignment  statute.  Thereupon,  at  the 
instance  of  the  attorney,  an  attachment  bill  was  drafted,  in 
which  it  was  alleged  that  the  deed  was  made  to  defraud  the 
creditors  of  the  Glenns,  and  especially  the  complainant  C.  A. 
Lee,  and  asking  that  the  deed  be  declared  fraudulent  and 
void,  and  the  property  therein  conveyed  be  attached,  sold,  and 
applied  to  the  payment  of  the  indebtedness  of  the  Qlenns  to 
complainants. 

The  bill  was  sworn  to,  and  C.  A.  Lee  boarded  the  train  and 
went  to  Pulaski,  and  obtained  from  the  chancellor  a  fiat  for 
an  attnchment.  He  returned  to  Columbia,  and  on  July  3d  he 
filed  the  bill  in  the  office  of  the  clerk  and  master,  and  there- 
upon an  attachment  was  issued  and  placed  in  the  hands  of 
the  sheriff,  and  the  stock  of  goods  conveyed  in  the  assignment 
to  the  trustees,  J.  W.  and  C.  A.  Lee,  was  levied  on  by  the 
sheriff.  After  this  they  again  consulted  an  attorney  at  Co- 
lumbia, who  advised  them  that  the  deed  of  assignment  was 
valid,  and  then,  on  July  9th,  they  dismissed  the  attachment 
bill.  Afterward,  they  gavd  bond  as  trustees,  and  were  pro- 
ceeding to  close  the  trust,  when  the  bill  was  filed  in  this  case 
against  them  and  the  Glenn  Brothers,  by  0' Bryan  Brothers 
and  the  assignee  of  the  Connell-Hall-McLester  Company,  the 
two  other  creditors  named  in  the  assignment,  to  have  a  re- 
ceiver appointed,  and  to  exclude  C.  A.  Lee  from  any  benefit 
under  the  trust,  as  he  had  repudiated  the  same,  alleging  that 
the  filing  of  the  attachment  bill  was  an  election  to  renounce 
the  trust 

The  Lees  answered,  and  admitted  the  facts  above  set  forth, 
but  insisted  that  they  filed  the  attachment  bill  under  the 
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advice  of  an  attorney,  and  alleged  and  proTed  that  there  was 
no  loss  or  injury  of  any  kind  to  the  property  attached  from 
the  date  of  attachment  to  the  diamissal  of  the  bilL 

Upon  the  hearing,  the  learned  chancellor  held  that  there 
heing  no  loss  or  injury  to  thS  property,  and  aa  complainants 
suffered  no  loss  or  injury  to  their  rights  or  interest  in  the  prem« 
ises,  that  defendants,  J.  W.  and  C.  A«  Lee,  did  not^  hy  the  fil- 
ing of  their  attachment  bill,  lose  their  right  to  act  as  trustees 
and  to  execute  the  trust,  and  that  the  defendant  C.  A.  Lee 
did  not  thereby  forfeit  or  lose  his  rights  under  said  deed,  and 
complainants'  bill  was  dismissed. 

The  action  of  the  court  was  erroneous.  The  defendants 
oould  elect  to  take  under  the  assignment^  or  they  might 
renounce  the  same  and  attack  the  assignmenty  but  a  creditor 
cannot  be  permitted  to  assail  and  claim  under  an  assignment. 
It  has  been  held  by  this  court,  and  it  is  sustained  by  all  the 
authoritiea,  that  any  distinct  and  unequivocal  act  of  renun- 
ciation of  the  benefits  of  a  deed  by  any  of  the  creditors  in- 
tended to  be  benefited  will  operate  against  any  further  claims 
under  the  deed:  Farquharson  v.  McDonald^  2  Heisk.  419. 

They  elected  to  renounce  and  repudiate  the  benefits  of  the 
assignment  when  they  filed  the  attachment  bill  alleging  that 
the  assignment  was  fraudulent  and  void:  T^rry  v.  Munger^ 
121  N.  Y.  167;  18  Am.  St.  Rep.  803.  But  it  is  insisted  that 
the  attachment  bill  was  filed  by  the  defendants  under  a  mis- 
taken view  of  the  law  hy  an  attorney.  This  can  make  no 
difference.  The  Lees  were  acquainted  with  all  the  facts  in  the 
case,  and  that  they  were  wrongfully  advised  cannot,  at  itself^ 
destroy  or  render  nugatory  their  renunciation  of  the  benefits 
under  the  assignment:  BM  v.  Stsd^  2  Humph.  14& 

It  is  further  insisted  that  complainants  in  this  case  suffered 
no  loss  or  injury  to  their  rights  or  interest  by  the  filing  of  the 
attachment  bill  and  the  attaching  of  the  assigned  property, 
and  therefore  that  they  are  not  estopped  to  assert  their  rights 
under  the  deed  of  assignment  Bigelowon  Estoppel,  5th  ed., 
573,  says:  '*The  election,  if  made  with  knowledge  of  the 
facts,  is  in  itself  binding;  it  cannot  be  withdrawn  without  due 
consent,  although  it  may  not  have  been  acted  upon  by  another 
by  any  change  of  position."  Herman,  in  his  work  on  estop- 
pel, ed.  1886,  p.  1177,  says:  *'  One  entitled  to  a  benefit  under 
an  instrument,  whether  it  be  a  will  or  any  contract,  if  he 
claims  tlie  benefits  of  such  instrument,  he  must  abandon  every 
right  the  assertion  whereof  would  defeat  even  partially  the 
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'pnmsione  of  ihe  hifl^iinient.  A  party  cannot  occnpy  incon- 
WBtent  positions,  but  will  be  confined.to  his  election."  In  Louis^ 
vUle  etc.  Co.  v.  Nashville  etc.  Co.y  2  Swan,  282,  it  is  said:  '*  In 
oafie  of  electioi^  the  Talo  1$,  if  a  penioi)  determines  his  election, 
it  shall  be  forever  determined." 

The  question  is,  Has  an  election  been  made  by  a  direct  and 
unequivocal  act?  If  so,  he  must  stand  by  it,  and  his  future 
action  cannot  be  changed  by  the  fact  that  others  were  not 
injured;  «nd  theraibre  it  was  wiioUy  immaterial  whether  any 
loM  or  injury  was  sustained  by  complainants  between  Uie 
filing  of  the  attaohraent  bill  and  its  dismissaL 

The  result  is,  that  ihe  deopce  of  the  court  dismissing  com- 
plainants' Ull  is  reversed,  and  this  cause  will  be  remanded 
for  the  purpose  of  having  said  trust  executed  under  the  direc- 
tions of  the  court,  in  accordance  with  this  opinion.  The  de- 
fendants, J.  W.  and  C.  A.  Lse,  will  pay  the  eost  of  this  court 
and  of  the  court  below.  

Elbotiom  bstwibn  Riicbdii8»  when  Ibrbyocablsi  Sm  note  to  Fwoler 
T.  Bowery  Sav.  Bank,  10  Am.  St.  Rep.  4S7-494.  Creditor  cannot  claim  nndor 
«wignmenrfcfor  benefifcbf  creditors,  after  resisting  the  assignment  by  setting  np 
Bokimaotegoiiktiotoii:  Ap«g  v.  OmI^  86  Tsno.  382;  4  Aai.8t  Rep.  768. 


Tennessee  Manufaoturino  Gompakt  v.  James. 

(91  Tbukbssbs,  IM.] 

Parbht  and  Child.  —  Contract  Sionbd  bt  a  Minor  and  hbr  Pathbb, 
respecting  wages  to  be  earned  by  her,  is,  in  law,  the  contract  of  the  father, 
and  therefore  cannot  be  avoided  or  disaffirmed  by  her.  Hence,  if  snch 
eontraet  stipBlates  that  the  wages  shall  be  paid  to  her,  but  that  if  she 
lesres  the  employment  without  first  giving  two  weeks' motioe,  or  fails  to 
work  faithfully  during  the  period  of  two  weeks  after  giving  notice  of 
the  intention  to  leave,  then  that  a  sum  specified  shall  be  forfeited  to  her 
employer  as  liquidated  damages,  and  may  be  deducted  from  wages  due, 
sBch  stipulation  is  valid  end  enforceable. 

Damaobb,  Contract  tor  Liquidatbd^  whbn  Sustaxhablb.  —  A  sodden 
breaking  off  of  a  contract  for  services  by  either  party  involves  such  dif- 
ficulties concerning  the  actual  loss  as  renders  a  reasonable  agreement 
for  stipulated  damages  appropriate  and  valid.  Therefore,  if  a  contract 
for  services  stipulates  that  if  the  employee  shall  leave  the  service  with- 
out giving  two  weeks'  previous  notice  of  his  intention  so  to  do,  he  shall 
forfeit  a  specified  sum.  which  may  be  deducted  from  wsges  due  him, 
such  stipulation  is  valid,  especially  if  the  circumstances  and  nature  of 
the  employment  are  such  that  it  will  be  difficult  to  calculate  with  any 
certainty  the  actual  loss  resulting  from  abandoning  the  MploymsBl 
withwit  previous  notice. 
An.  ST.  Rbp..  Vou  XXX  —66 
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DAMAon. — Tus  Rionr  ov  am  EicnuoTBi  to  Didvot  a  Sim 

LiQUiDATSD  Damaobs  from  U&«  wag«s  of  an  •mployec^  who  loavot  tiM 
lervice  without  fint  giviag  previoiu  notioe  of  hia  intentioa  to  do  m^  m 
■tipalated  in  a  oon  tract  of  employ  men  t^  oannot  bo  defeated  by  the  em- 
ployee returning  on  the  next  day  after  quitting  work^  and  offaring  to 
woric  ont  her  notice. 

Dickinson  and  Frazer^  for  the  plaintiflEL 

E.  J.  Wickware,  for  the  defendant. 

LuBTON,  J.  Minnie  James,  a  minor,  was  an  employee  of 
the  appellant,  a  corporation  engaged  in  the  manufacture  of 
cotton  goods.  The  contract  of  employment  was  in  writing, 
and  was  with  the  minor  and  her  father.  By  one  of  the  pro- 
visions of  this  contract  it  was  stipulated  that  the  employee 
should  give  two  weeks'  notice  of  her  intention  to  quit.  It  is 
further  provided  that  in  case  she  should  leave  without  giving 
two  weeks'  notice,  ^'or  fail  or  refuse  to  faithfully  work  during  a 
period  of  two  weeks  after  giving  notice  of  an  intention  to  leave, 
....  then  it  is  hereby  agreed  that  the  amount  stated  below 
for  the  class  to  which  I  may  belong  is  agreed  upon  as  liquidated 
damages  due  said  Tennessee  Manufacturing  Company  at  the 
time  of  my  failure  to  comply  with  the  terms  of  this  contract,  to 
compensate  it  for  all  damages,  both  actual  and  exemplary,  and 
all  loss  arising  from  my  failure  to  carry  out  the  terma  of  this 
agreement;  and  it  is  further  agreed  upon,  that  said  amount 
applicable  to  the  class  of  employees  to  which  I  may  belong 
shall  be  deducted  from  any  sum  which  maybe  due  me  by  said 
company,  whether  on  account  of  services  rendered,  or  other- 
wise." 

The  class  to  which  appellee  belonged  was  that  of  those  re- 
ceiving fifty  cents  per  day  and  under  one  dollar.  The  dam- 
ages stipulated  for  this  class  was  ten  dollars.  At  the  foot  of 
this  agreement,  which  was  signed  by  appellee,  was  this  fur- 
ther agreement,  signed  by  her  father:  *'The  foregoing  agree- 
ment has  been  read  by  me,  and,  fully  understanding  the 
same,  it  is  also  agreed  to  by  me  as  binding  both  me  and  my 
daughter,  Minnie  James,  who  is  legally  disqualified  from 
making  this  contract,  to  all  its  terms  and  conditions.  I 
agree  further,  that  said  Minnie  James  is  hereby  authorized 
to  receive  the  wages  of  said  work,  and  that  all  suma  paid 
to  said  employee  are  to  be  accepted  as  fully  discharging  all 
liability,  to  the  full  amount  so  paid,  and  said  wages  are  to 
be  subject  to  all  the  conditions  of  this  contract  as  though 
said  employee  was  legally  empowered  to  act  in  peraoQ.'' 
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Appellee  gave  notice  of  her  intention  to  leave,  and  there- 
after worked  ten  days,  but  at  the  end  of  that  time  qait  with- 
out any  excuse.  At  the  time  she  quit,  there  was  due  her 
twenty  days'  wages,  including  the  ten  days  after  her  notice. 

If  the  stipulation  as  to  damages  is  invalid,  then  the  com- 
pany is  due  her  ten  dollars;  if  valid,  then  nothing  is  due  her. 
Upon  quitting,  she  brought  suit,  by  her  father  as  next  friend, 
upon  a  quantum  meruit  The  contract  has  been  set  up  as  a 
defense  to  her  suit. 

The  circuit  judge,  being  of  opinion  that  the  contract  wa» 
invalid,  as  being  one  with  a  minor,  who  had  a  legal  right  to 
repudiate  same,  gave  judgment  for  the  plaintiff.  In  this  we 
think  his  honor  erred.  If  the  contract  had  been  alone  with, 
the  minor,  she  might  undoubtedly  repudiate  it,  and  recover 
upon  a  quantum  meruit  The  law  would  give  the  infant  the 
privilege  of  judging  whether  such  a  contract  was  beneficial  or 
not,  and  of  avoiding  it  if  she  elected  to  do  so,  and  recovering 
the  value  of  her  services  as  if  she  worked  without  any  con- 
tract: 10  Am.  &  Eng.  Ency.  of  Law,  tit.  Infant. 

But  this  contract  was  in  law  with  the  father,  who  agreed 
that  the  wages,  in  law  due  to  him,  might  be  paid  over  to  hiS' 
child,  '^  subject  to  all  the  conditions  of  this  contract."  The 
wages  of  a  minor,  peculiar  circumstances  out  of  the  way,  aror 
due  to  the  father.  This  springs  from  his  legal  duty  to  sup-^ 
port  and  educate  his  child.  He  may  permit  the  minor  to 
take  and  use  his  own  earnings.  This  is  called  emancipation, 
and  emancipation  will  be  a  defense  to  the  father's  suit  for  the 
minor's  wages.  It  may  be  express  or  implied,  entire  or  par- 
tial. It  may  be  conditional.  It  may  be  in  writing,  or  oral; 
for  the  whole  minority,  or  for  a  shorter  term;  as  to  a  part  of 
the  child's  wages,  or  as  to  the  whole.  Emancipation  will  not 
enlarge  the  minor's  capacity  to  contract;  it  simply  precludes 
the  father  from  asserting  his  claim  to  the  wages  of  his  child: 
Bishop  on  Contracts,  sec.  898. 

If  one  employ  a  minor  with  notice  of  the  non-emancipatioQ 
of  the  infant,  it  will  be  no  defense  to  the  father's  suit  for  the 
wages  that  the  child  has  received  them.  On  the  other  hand, 
payment  to  the  father  will  be  no  defense  to  the  minor's  suit^ 
if  the  employer  knew  of  the  fact  of  emancipation.  These 
principles  of  the  common  law  are  well  settled,  and  have  nol 
been  affected  by  statute:  CUmd  v.  HamiUon^  11  Humph.  105; 
53  Am.  Dea  778. 

The  oases  in  Ameriea  are  collected  in  a  note  to  Wilion  v. 
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MffMnan,  «2  Ga.  16;  85  Am.  Rep.  tlT.    In  ^w  of  these 

principles,  we  mast  oonstme  tbe  contraet  of  the  fiEkiher  as  an 
emancipation,  subject  to  the  conditions  as  to  damages  in  case 
bis  cbild  s^iiall  qtrit  withont  cause  and  without  the  atipalated 
notice.  It  is  as  much  as  if  he  had  said:  **Hy  child  is  a 
minor.  As  Msncb,  I  am  entitled  to  her  wages.  I  am  willing 
that  she  shall  -work  in  jour  mill,  and  that  the  wages  she  maj 
earn  shall  be  paid  to  her.  I  agree  that  she 'shall  comply  with 
this  contract,  and  if  she  does  not,  then  the  wages  legally  duo 
me  shall  be  detained  by  yon  to  the  extent  proTided  in  the 
contract  I  make  for  her;  and  tmly  snch  wages  paid  to  her  as 
I  would  be  entitled  to  receive  if  the  contract  irere  exclDsively 
with  me.*'  This  was  a  conditional  emancipation*  under  a  spe- 
cial contract  made  by  and  with  the  father  for  himself  and  his 
child.  Her  emancipation  was  partial.  The  father,  having  a 
legal  right  to  her  entire  wages,  has  stipdlated  that  none  shall 
be  paid  her  bcjrond  the  sum  due  under  this  agreement  with 
him.  If  this  contract  is  binding  on  him,  the  minor  cannot 
recover  beyond  its  limits.  If  the  contract  is  invalid  as  to 
him,  as  stipulating  for  a  penalty,  ihen  it  will  not  be  in  the 
way  of  plaintiff's  suit. 

We  agree  with  the  circuit  judge  in  holding  that  this  con- 
tract does  not  fall  within  the  case  of  Schrimpf  v.  Tgnnetsee 
Mfg.  Co.,  86  Tenn.  219;  6  Am.  Bt  Rep.  832.  That  case  con- 
cerned a  contract  construed  as  stipulating  fir  a  penalty  in 
case  of  a  breach.  It  was  held  not  to  be  an  agreement  for 
liquidated  damages,  because  the  forfeiture  covered  all  the 
wages  due  at  time  of  breach,  regardless  of  amount  due,  and 
regardless  as  to  whether  the  arrearages  were  the  consequence 
of  the  default  of  the  company.  It  was  a  contract  harsh  and 
unconscionable.  It  preserved  no  proportion  between  sum  for- 
feited and  the  actual  damages,  and  pot  all  employees  upon 
same  footing,  whether  much  or  little  was  earned,  much  or  little 
due,  when  breach  occurred.  The  damages  were  to  be  all  that 
was  due  in  any  case.  To  one,  this  might  have  been  the  wages 
of  months;  to  another,  the  earnings  of  but  a  day.  But  in 
that  case  Chief  Justice  Turney  quoted  and  indorsed  the  lan- 
guage of  Campbell,  J.,  in  Richardson  v.  Woehlery  26  Mich.  90, 
where  he  said:  **We  have  no  diflBculty  in  holding  that  tbe 
Injury  caused  by  the  sudden  breaking  off  of  a  contract  of  ser* 
vice  by  either  party  involves  such  difficulties  concerning  the 
actual  loss  as  to  render  a  reasonable  agreement  for  stipulated 
damages  appropriate.    Zf  a  fixed  sum,  or  a  mazinrem  within 
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which  wages  unpaid  and  accruing  since  th«  last  pay-day 
might  be  forfeited,  should  be  agreed  on^  and  shall  not  bo  uz^ 
reasonable,  or  an  oppressive  exaction,  there  would  seem  to  be 
no  legal  objectuui;  to. the  stipnlation,.a£  both  parties  ar» equally 
and  j^ustly  protected.? 

Applying  these  principles,  to  the-: case:  for  judgment^  we 
have  no-,  difficulty  ia  holding,  that  the  stipjulatioahere  is  for 
liquidated  darnsgps,and  net  for  a  penalty,,  and.' that  the  con- 
tract  is  neither  unreasonable. nor  oppressivei  ''  The^tendency 
and  prefioreuee; of  the.  law  iato  regard  stated  sums*  as  a* pen- 
alty, because  actual  damages  can  then  be  recovered,  and  the 
recovery  limited  to  such  damages.  This  tendency  and  pref- 
erence, however,  does  not  exist  whero  the  actual  damages 
cannot  be  ascertained  by  any.  standard.  A.  stipulation  to 
liquidate  damages  in  such  oases  isconsidered  favorably'':  | 
Sutherland  on  Damages,  490. 

This  contract  of  employment  on^  its  face  affords  nor data  by 
which  the  aetual  damages  likely  to  result  from  its  non-observ- 
anee  can  with,  any  certainty  be  ascertained.  Such  a  circum.- 
stance  has  been  regarded  as  justifying  the  courts  in. holding 
the  sum  stipulated  as  liqi^idated  damagps. 

The  plaintiff  in  error  was  a  cotton-mill,  having  in  its  em- 
ployment hundreds  of  hands»  The  work  is  divided  into 
many  departmeats..  TUe^  raw  nmtecial  ie.  handled.,  by  one 
set  of  hands,  and  put  in  condition  for  another,  and  the  second 
d^artment  still  fm'thev  a€hrflnic6B>  its  mwnufnetureT'  atid  so 
on  through  successive  stages  of  progress;  The  evidenceshows 
t:hat  each  department  is  dependent  upon  that  immediately 
below  it.  Now,  if  the  operatives  of  one.  department  quit,,  or 
their  work  is  delayed,  its  eflfeet  ifffelt  in  all,  toa  greater  or  lese 
degree.  It  is  also  shown  that  it  is  not  always  easy  to  replace 
an  operative  at  once,  and  that  the  unexpected  quitting  of  even 
one  hand  will,  to  some  extent,,  a&ct  the  results,  througjiiout 
the  railL  Yet  theevideiice  ebowa.  that  it  would  be impoesit 
ble  to  calculate  with  any  certainty  the  precise,  actual  Ic^s 
due  to  an  unexpected  breach  of  an  employee's  engagement; 
though  it  ia  shown  that  there  are  some  departments  of  work 
where  the*  quitting  of  a- small  nmnberof  hands,  without  not- 
tice,  would  stop  the  entire  mill,  and  throw  other  hundrede  out 
of  employment  In  this  day  of  great  factories,  and  the  con- 
sequent division  of  labor  into  separate  departments,  a  degree 
of  interdependence  among  emiployees  exists,,  which  they  ought, 
and  do,  recognize,  and  which  raake»  the  ohi'iga.tion  oi  each  to 
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the  whole,  and  to  the  common  employer,  all  the  more  !mpor> 
tant.  The  case  is  one,  then,  where  the  certainty  of  soma 
damage,  and  the  uncertainty  of  means  and  standards  by 
which  the  actual  damage  can  be  ascertained,  requires  the 
courts  to  uphold  the  contract  as  one  for  liquidated  damages, 
and  not  as  providing  for  a  penalty.  The  sum  fixed  is  cer- 
tain. It  is  proportioned  to  the  earning  capacity  of  the  em- 
ployee,  and  hence  presumably  with  regard  to  the  particular 
results  of  a  breach  in  each  department 

There  is  no  hardship  in  the  agreement  requiring  two  weeks' 
notice.  If  the  operative  leaves  for  good  cause,  the  contract 
would  not  apply.  If  able  to  work,  the  pay  continues  until 
notice  has  been  worked  out  That  she  returned  the  next 
day  after  quitting,  and  offered  to  work  out  her  notice,  is  no 
compliance.  The  mischief  had  been  done.  She  had  vol- 
untarily, and  without  pretense  of  excuse,  or  asking  to  be 
released,  gone  oflf,  and  left  her  work  standing,  and  endeav- 
ored to  get  others  to  go  with  her.  The  damages  had  accrued, 
and,  under  the  facts  of  this  case,  appellant  was  not  bound  to 
restore  her. 

Reverse.    Judgment  here  for  plaintiff  in  error. 

O0NTRAOT8  FOR  Skrvtcbs  or  Minors:  Sea  a  genanil  diaoatdon  of  the  sob* 
Jeot  in  the  monographio  note  to  Craig  v.  Van  BMer^  18  Am.  St  Rep.  61^ 
S25. 

DAMAon»  What  arb  Dkkmid  to  bb  Liquidatbi).  —  Whether  a  mm 
oonstitutes  liquidated  damages,  or  a  penalty,  ia  a  question  of  oonstmctioa,  ar> 
riTod  at  by  considering  whether  the  agreement  oontaini  one  or  several  stipu- 
lations, whether  snch  stipnUtions  vary  in  importance,  whether  the  damages 
are  in  their  nature  certain  or  uncertain,  or  difficult  of  definite  ascertainment^ 
or  whether,  where  the  injury  is  certain,  the  sum  fixed  upon  is  proportionable 
^  disproportionate  to  such  injury,  and  the  actual  olaim  which  grows  out  of 
It:  Folfy  V.  MeKeegan,  4  Iowa,  1;  66  Am.  Dec  107.  A  stipulation  for  liqui- 
dated damages  will  be  enforced  where  it  is  manifest  that  ascertaining  the 
actual  damages  would  be  difficult,  and  the  parties  agreed  on  the  amount 
named  for  the  purpose  of  avoiding  the  axpense  and  difficulty  of  doing  sot 
Cothealv,  Talmage,  9  N.  Y.  551;  61  Am  Dea  716;  BatniUon  ▼.  Overton,  6 
Rlackf.  206;  38  Am.  Dec.  136;  Studabakerw,  White,  31  Ind.  211;  99  Am.  Dec. 
•628;  unless  the  sum  fixed  is  greatly  disproportionate  to  either  the  actual 
•or  presumed  damage,  showing  that  one  side  was  the  victim  of  oppression: 
Afome  V.  Hat/iburn,  42  Mo.  594;  97  Am.  Dec.  359;  Ward  ▼.  Hndtton  Riwer 
B.  Co.,  125  N.  Y.  230;  CiemenU  ▼.  SehttyUr  etc.  R*y  Co,,  132  Pa.  St.  445. 

Mastbr  AMD  Servant  —  Aorebmeiits  to  Forfett  Waobs.  — In  PottmriOt 
Iron  etc.  Co.  v.  Oood,  116  Pa.  St.  385.  2  Am.  St.  Rep.  614,  an  agreement  by  an 
-employee  to  forfeit  all  that  was  due  to  him  at  the  time  of  leaving,  if  he  did 
not  give  fourteen  days*  notice,  was  held  valid  and  enforceable.  But  snch  an 
Agreement^  by  a  minor  acting  for  himself,  woula  uuc  be  enforceable,  and  the 
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damages  occasioned  by  his  leaving  without  aotioe  oonld  ad  ba  dodnotod  from 
the  amoant  he  woald  otherwise  be  entitlad  to  fooeiTat  Dtroektr  r.  Oomtfrnm' 
mMiiiB,  M  Ma.  217f  4  Am.  Rep.  SSd. 


Bailroad  v.  Dib& 

[91  Trm  HBSsaa,  177.] 

Railaoad  CoKPORATioirs  EitaAotD  IN  Carbtuio  L1TB-8TOGE  eaimoti  bjc 
tract,  exempt  themselves  from  liability  for  their  own  negligence. 

Railroad  Corporations  —  Shipper,  whxh  mot  Estoppbd  bt  ms  OoiiTmAor. 
—  Agreement,  in  a  oonfcraot  for  the  shipment  of  lira-stock,  that  tha 
.  shipper  has  examined  and  found  in  good  order  tha  oars  prOTidad  for 
transportation  of  his  stock,  and  accepts  the  same,  and  agraea  that  they 
are  sni table  and  sufficient,  does  not  estop  him  from  proving  that  snck 
stock  was  injured  by  a  defect  in  one  of  tha  oarsi  nor  from  raoovaring 
damages  sustained  from  such  defect. 

Railroad  Corporations  Using  Cars  op  Othib  Oobpobations.  —  OARRim 
CANNOT  Esoapk  RsspoNsiBiLrrT  by  carrying  ita  freight  in  oars  fnmiahad 
by  or  owned  by  another  corporation. 

Railroad  Corporations  Shipping  Stock  in  "Palaor  Hobsr-cab,"  pro- 
cured from  another  corporation  at  tha  request  of  the  shipper,  is  navar^ 
theless  liable  for  any  injury  resulting  to  atook  from  B  dafaot  in  auoh 
car. 

Baxter  Smith,  for  the  plainiifil 

Stoket  and  Stokes^  for  the  defendant 

LuRTON,  J.  Mr.  Dies  shipped  from  Nashville  a  oar-load  of 
live-stocky  destined  to  San  Antonio,  Texas.  The  shipment 
was  upon  special  terms,  contained  in  a  printed  live-stock  con- 
tract. One  of  the  stipulations  in  this  contract  was  in  these 
words:  ''And  it  is  further  understood  and  agreed  that  said 
party  of  the  second  part  has  examined  and  found  in  good 
order  the  car  or  cars  provided  bj  the  said  party  of  the  first 
part  for  the  transportation  of  said  animals,  and  hereby  ac- 
cepts the  same,  and  agrees  that  they  are,  as  thus  provided, 
suitable  and  sufficient  for  said  purpose." 

There  was  evidence  tending  to  show  that  a  stallion  shipped 
under  this  contract  sustained  injuries,  due  to  a  defect  in  the 
car,  from  which  it  died.  There  was  a  jury,  and  verdict  for 
plaintiff. 

The  court  was  asked  to  charge,  in  reference  to  the  provisions 
above  quoted,  '*  that  the  live-stock  contract  that  was  read  in 
evidence  having  been  signed  and  held  by  plaintiff,  and  be 
having  acted  under  it,  and  that  by  one  of  the  terms  of  it 
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the  plaintiff,  aeknowledgaa  tiiat  the  oar  in  which  the  siook 
wftB  ahipped  vaa  aalS^and.  aiifficient,  he  is  now  estopped  {ran 
alleging  that  it  was  unsafe  and  trnsoitable." 

This  was  refused.  This  was  not  error.  Railway  com- 
panies are  common  carriers  of  live-stock,  and  incur  the  same 
liability  as  carriers  of  other  property,  subject  only  to  the  limi- 
tation that  they  are  excused  if  the  loss  is  attributable  to  the 
intrinsic  qualities  or  nature  of  the  animal.  Bat  it  is  equally 
as  well  settled  that  they  may  limit  this  common-law  liabilitf 
as  insurers  hy  a.  special  contract,  on  sufficient  consideration, 
provided  sueh  exemption  shall,  not  operate  to  exempt  them 
from  the  consequences  of  thetr  own  negligence.  The  duty  of 
a  common  carrier  of  freight  is  to  furnish  cars  suitable  and 
safe.  Any  failure  in  this  regard,  which  could  have  been 
avxuded  hy  doe  care  ia  oe^igAoee. 

If  this  agreement  to  accept  this  oar  as  safe  and  enitaUe  is 
to  be  construed^  as  estopping- the  shipper  from  relying  npon 
the  fact  that  it  was  not  safe  or  in  repair,  then  the  effect  of 
the  contract  would  be  to  release  the  carrier  from  the  conse- 
quence of  its  own  negligenee  in  furnishing  an  unsafe  vehicle. 

If  a  shipper  can  cencinde  himself  by  his  agreement  as  to 
the  car  in  which  his  freight  was  shipped,  he  could,  for  the 
same  reasons,  agree  as  to  the  auiiahleness  and  safety  of  the 
road-way,  engines,  etc.  Such  a  contract  would  be  invalid,  as 
operating  to  cast  upon  the  shipper  the  duty  of  inspecting  and 
determining,  the  safety  and  snfficieticy  of  the  means  the  car- 
rier has  provided  for  the  disoharge  of  his  public  duties.  Its 
necessary  effect;  would  be  to  release  it  from  liability  for  iti 
own  ne^igenoe  in  failing  to  provide  safe  and  suitable  vehicles. 
The  effect  of  this  agreement  as  evidence  of  the  oondition  of 
the  car,  the  defect,  relied  on  beings  quite  an  obvious  one,  if  it 
existed  at  all,  was  fully  covered  by  the  charge  ae  delivered; 
and  the  charge  in  this  respect  is  not  objected  to. 

The  court,  was  further  requested  to  charge  "that  if  the 
proof  shows  that  the  plaintiff  was  unwilling  to  accept  an  ordi- 
nary freight>car,  such  as  the  defendant  could  furnish,  to  ship 
his  stock,  in,  and  that  he  had  Mr.  Ghampe  to  procure  a  palace 
horsopcar  for-tbat  purpose  from  adifferent  company,  he  (plain- 
tiff) paying  that  company  for  the  use  of  its  car,  that  then,  and 
in  that  case,  it  was  the  duty  of  the  plaintiff,  or  of  the  oompany 
from  whioh  he  obtained  the  car,  to  inspect  it  and  see  that  it 
was  safe  and  sufficient  for  the  purpose  of  shipping  his  stock 
in,  and  it  was  no  part  of  defendant's  duty  to  do  so." 
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This  waarefosecL  The  evidenoe  shows  thai  Mn  Diea  did 
procure  the  agent  of  the  railway  company  to  get  for  his  uee  a 
car  known  as  an  **  Arms  Palace  Horse-car.*'  This  car  was 
owned  by  an  independent  company,  who  were  paid  for  its  use 
by  Mr.  Dies.  Ii;wM  brought  to  Nashville,  and  there  loaded 
with  this  stock,  and  then  put  in  the  train  of  the  Louisville 
and  Nashville  company,  who  had  contracted  for  the  carriage 
of  this  stock.  The  place  of  such  cars  in  modern  transporta* 
tion  is  well  described  by  Mr.  Ghampe,  the  agent  of  the  railway 
company,  through  whom  Mr.  Dies  contracted  for  its  use.  He 
says:  ^It  is  quite  an  advantage  to  defendant  to  use  the  said 
palace  cars,  and  a  great  deal  of  stock  is  shipped  that  way;  the 
defendant  railway  company  procuring  for  the  shipper  such 
earsv  These  palace  8took*K»re  oeonpy  to  the  shipment  of 
stock  the  same  place  that  palace  sleeping-cars  do  to  passen- 
gers traveling  over  our  road.** 

The.  carrier  cannot,  escape  responsibility  by  carrying  its 
freigbl  in  oars  furnished  by  or  owned  by  another  company. 
It  was  a  comnum  oarrier  with  reepect  to  this  shipment,  and  it 
was  a  matter  of  no  importance  who  owned  or  furnished  or 
paid  for  the  particular  car  into  which  this  stock  had  been 
loaded.  This  has:  been  thoroughly  well  eeitled  with  respect 
to  ita  liability  to  passengers. 

In  the  case  of  Pennsylvania  Co.  r.  Roy,  102  U.  8.  452,  the 
passenger  WES  injured  by  reason  of  a  defect  in  a  Pullman  pal* 
ace  car  in  which  he  was  riding.  Although  the  car  belonged 
to  the  Pullman  company,  and  was  in  the  immediate  control 
of  its  own  agents  and  employees,  yet  the  supreme  coart  of  the 
United  States  was  unanimously  of  opinion  that  this  car  being 
a  part  of  the  train  under  the  control  of  the  railway  company 
made  the  latter  liable  for  any  defect  in  the  car  whereby  one 
(^  its  passengers  was  injured. 

So  in  the  case  of  Louisville  etc.  Ry  Co.  t.  Kattenherger^  16 
Lea,  880,  67  Am.  Rep.  282,  the  railway  company  was  held 
liable  for  the  loss,  by  a  passenger,  of  his  hand-baggage  while 
ridingin  a  sleeping-oar  under  the  special  care  of  the  servants 
of  an  independent  sleeping'^MV  company;  that  the  oar  made 
a  part  of  the  train  of  the  railway  company  fixed  its  responsi- 
bility as  a  carrier.  The  rule  applicable  to  the  carriage  of  pas* 
sengers  in  the  cars  of  an  independent  company  applies  with 
full  force  to  the  carriage  of  stock  in  special  cars  owned  by  an 
independent  company. 

There  was  no  error  in  refusing  to  charge  as  requested.     The 
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other  errors  assigned  baye  been  examined;  none  of  them  are 
well  taken. 
Judgment  affirmed.  

OOMMOV  CARiinWfl,  TftSIB  POWSR  TO  LtMIT  THIIB  LtABILTTT:  See,  gM- 

mrmlly,  the  notM  to  HoUiaUr  t.  Nmolm,  32  Am.  De&  46S-470;  06U  t.  Oood' 
wm,  32  Am.  Dbo.  495-507;  Kan»a»  CUy  etc  B.  B.  Co,  t.  BoiUbangh,  5  Am. 
St  Rep.  719-729.  Aa  to  their  power  to  limit  the  amoant  of  their  liability, 
in  caee  of  loss,  to  a  snm  lest  than  the  amount  of  the  injury  sastained,  see 
extended  note  to  Ohieago  de,  /?>  Oo.  t.  OhapTttan,  23  Am.  St.  Rep.  593-598. 
Ae  to  their  power  to  limit  their  liability  to  persons  injured  while  riding  on 
free  passes,  see  notes  to  Perkins  t.  New  York  CeiiL  JB.  R.  Oo.,  82  Am.  Dec. 
290-295,  and  BiueU  ▼.  New  York  CenL  Ji.JLCo.,82  Am.  Dea  379,  380.  The 
rule  almost  uniyersally  received  is,  that  the  carrier  cannot,  by  any  sort  of 
stipulation,  exempt  himself  from  the  consequences  of  his  negligence.  The 
following  are  the  oases  reported  so  far  in  the  American  State  Reports  which 
recognize  this  as  the  accepted  mle:  McFadden  ▼.  Mismmi  Pac  R*y  Co,^  92  Ma 
343;  1  Am.  St  Rep.  721;  Merehania'  Dutpalck  etc,  Co.  t.  Block,  86  Tenn.  392; 
6  Am.  St  Rep.  847;  Pennsylvania  B.  B  (Jo.  r.  Baiordon,  119  Pa.  St  577;  4 
Am.  St.  Rep.  670;  Misaottri  Pac  B^y  Co.  ▼.  /ey,  71  Tex.  409;  10  Am.  St  Rep. 
758;  AlabamaeicB.  B.  Co.  t.  ThomoM,  89  Ala.  294;  18  Am.  St  Rep.  119;  IFfl- 
ting  w.  SL  Louie  eie.  B*f  Oo.,  101  Mo.  631;  20  Am.  St  Rep.  636;  Chieoffo  eU. 
B'y  Co.  V.  Chapman,  133  HI.  96;  23  Am.  St  Rep.  587.  The  modification  of 
the  general  mle  allowing  carriers  to  limit  their  liability  to  an  amount  stated 
in  a  written  receipt  or  special  contract  in  the  erent  of  loss  or  injury  to  the 
gooda  through  his  ordinary  negligenoe  is  illustrated  in  Padfic  Bxp.  Co.  r. 
Foley,  46  Kan.  457;  26  Am.  St  Rep.  107.  Unless,  however,  there  is  proof 
that  A  lower  rate  of  freight  was  giyen  on  account  of  the  limitation  placed 
npou  the*  value  of  the  property,  a  oon tract  limiting  the  damages  recoverable 
will  not  control,  where  negligence  is  shown:  Adama  Sxp,  Co.  w.  HarrU,  120 
Ind.  73;  16  Am.  St  Rep.  315. 

Ratlroad  Comfakibs,  THmt  Duma  Ain>  LuBiLrrin  as  OAmRiiRs  or 
LiTB-STOOK:  See  extended  note  to  Clarke  ▼.  Borkeaier  etc.  B.  B.  Co.,  62  Am. 
Dec.  208-217.  A  railroad  company  undertaking  to  carry  live  animals  for 
hire  is  bound  to  provide  safe  and  suitable  oars:  Peiera  ▼.  New  Orleana  eU. 
B.  B.  Co,,  16  La.  Ann.  222;  79  Am.  Dec.  578;  Smith  t.  New  ffavenete.  R.  R. 
Co.,  12  Allen,  531;  90  Am.  Dee.  166.  A  doctrine  similar  to  that  of  Penih 
aylvania  Co.  t.  Boy,  102  U.  8.  451,  cited  by  the  court  in  the  principal  case, 
was  adopted  in  BaUroad  Co.  t.  WcUrath,  88  Ohio  St  461,  43  Am.  Repw  433. 
in  which  it  was  held  that  a  railway  passenger  traveling  in  the  ooaoh  of  a 
sleeping-car  company  may  properly  assume,  in  the  absence  of  notice  to  the 
contrary,  that  the  whole  train  is  under  one  management  and  that  where  he 
sustains  injury  by  the  negligenoe  of  the  sleeping-ear  oompany,  Im  may  main* 
tain  an  action  againat  tha  railroad  oompa^y*  • 
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Simmons  v.  Leonabd. 

[91  Tbmmbmib,  183.] 

Wnx^  Bxsounov  ahb  Attistatiov  ov.  —  It  is  not  neoessary  that  a  tub- 
•oribtog  wttneu  should  see  the  testator  sign  the  will,  nor  that  he  should 
snbaoribe  it  in  the  presenoe  of  the  other  witness. 

A  Will  mvst  bb  Subsobibbo  bt  at  Lbabt  Two  DisiNTSBBarntD  Witne88R8. 

Wills— WiTNBss  Umablb  to  Wbitb.  —  Attbstation  or  a  Will  bt  a  Sub- 
8CBIBIN0  W1TNB88  MUST  BB  either  by  signing  his  name  or  by  making  his 
mark,  when  his  name  is  written  by  another  for  him.  It  is  not  sufficient 
that  his  name  was  written  by  another  for  him,  though  at  his  request  and 
bk  his  presence,  if  he  did  not  make  his  mark  thereto. 

Wills  —  Witnbss's  N amb  Sion bd  fob  Hm  bt  Inoompbtbnt  Pbrson.  — 
OoB  competent  to  be  a  subscribing  witness  to  a  will  cannot  perform  the 
act  of  subscription  by  another,  who  is  legally  incompetent  to  be  a  wit* 
ness.  Hence,  if  the  name  of  a  witness  is  subscribed  by  a  devisee,  such 
sabscription  is  Toid. 

WUsJS  —  A  SUBSORIBINO  WITNESS  MUST  BB  AbLB  TO  IdBNTITT  THB  WiLL.  — 

Hence,  if  he  did  not  see  it  nor  hear  it  read,  nor  impress  his  name  upon 
il^  nor  make  any  other  mark  by  which,  if  remembered,  he  might  recog- 
nise it,  there  can  be  no  valid  subscription*  It  is  not  sufficient  that  the 
will  be  identified  by  a  person,  other  than  the  witness,  from  some  mark 
which  such  other  person  placed  upon  it. 
Thb  Will  must  bb  Sionbd  bt  thb  Testator  bbfobb  there  can  be  any  valid 
attestation  or  subscription,  but  it  need  not  be  signed  in  the  presence 
of  either  witness,  nor  need  either  actually  see  the  testator's  signature. 
It  is  sufficient  that  the  will  be  produced,  signed  by  the  testator,  and  in 
such  a  way  that  his  signature  may  be  seen  by  the  witnesses,  and  that  be 
request  them  to  witness  it  as  his  wilL 

W.  W.  Walker^  P.  0.  Smithson^  and  W.  N.  Cowden^  for  tho 
plaintiff. 

Jones  and  Murray ^  J,  H.  Lewis,  Z.  W,  Ewing^  W.  Leonard, 
and  L.  A,  Thompson^  for  the  defendant 

Galdwbll,  J.  This  is  a  contested  will  case.  In  February, 
1877,  Miss  Margaret  Simmons,  who  was  both  old  and  illiter- 
ate, died  at  her  residence,  in  Marshall  County,  leaving  a  val- 
uable tract  of  land  and  some  personalty.  In  March  following, 
a  certain  paper  writing,  alleged  to  be  her  last  will  and  testa- 
ment, and  making  disposition  of  her  entire  estate,  was  admitted 
to  probate,  in  common  form,  in  the  county  court  of  that  county. 
Dr.  John  M.  Leonard,  the  principal  devisee,  was  qualified  as 
executor  at  the  same  time. 

In  July,  1887,  D.  P.  Simmons,  a  brother  of  the  deceased,  and 
other  relatives,  filed  a  bill  in  the  chancery  court,  alleging  that 
the  said  instrument  was  not  her  last  will  and  testament,  and 
seeking  an  account  with  the  executor. 
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In  pursuance  of  the  direction  of  the  chancellor  in  interlocu- 
tory order,  complainauta  sought  ta  n^kd  up  and  try  an  issue 
o{  devisavit  vel  non  in  the.  circuit  court;  but  the  circuit  judge 
refused  ta  take  jprisdiotion^  baoauBa  ol  tba  pefidancj  of.  the 
suit  ia  that  chancery  comi. 

On  appeal  in  error,  this  ooart  deeti«d  (89-  Tenir.  6^)  that 
the  circuit  court  alone  had  jurisdiction  to  try  an  issue  of  (few- 
faint  vel  nofif  and  thereupon  remanded  the  case. 

The  hooevable  circuit  judgec  thereafter  tried  the  issue  with- 
out a  jury,  and  pvomranced  juiigroefrt  in  favor  of  the>  wilL 
Contestants  haTe  appealed  in  erron 

Our  first  inquiry  shall  be,  whether  or  not  Eleazar  Coeliran 
and  W.  F.  McDaniel^  whose,  names  a|ipear  on  the.  prapoanded 
instrumenl  se  those  of  snheeribieg-witDesseB^  make  out  a  case 
of  due  and  formal  execution  under  the  statute.  How  that  is 
can  be  determined  only  by  a  careful  consideration  of  what 
they  say  occurred  at  the  tinae,  the  certificate  to  which  their 
names  are  attached  being  in  pvopev  ferm  and  reciting'  all  ne- 
cessary facts. 

McDaniel  testified  that  he  was  notified  by  Dr.  John  M. 
Leonard  that  Margaret  Simmona  wanted  him  to  witness  her 
will;  that  he-  aftervmcds.  went,  by  Leonard's  heosev  and  they 
went  togetherto  herfaense;  tha't'she  brotrght  apaper  out  on  the 
porch  and  told  him  she  desired  him  to  witness  her  will;  where- 
upon he  then  and  there,  in  her  presence  and  at  her  request^ 
signed  his  name^  to  the  paper  as  a  subscribing  witness;  that 
he,  at  that  time,  saw  the  names. of  Margaret  Simmons,  the 
testatrix,  and  Eleazar  Cochran,  the  other  subscribing  witness, 
upon  the  paper;  that  no  one  was  then  present  except  the  tes- 
tatrix, Dr.  Leonard,  a  small  negro,  and  witness;  and  finally, 
the  paper  in  contest  bdiag  produced,  the  witness  said  it  was 
the  same  to  which  he  subscribed  his  name,  at  the  time  and 
under  the  circumstances:  already  detailed. 

This  witnesashows-himself  to  have  been  competent,  and  by 
his  testimony  makes  a  case  of  due  execution,  so  far  as  one 
subscribing  witness  can  make  it. 

It  was  not  at  all  necessary  that  be  should  seethe  testatrix 
sign  the  paper,  nor  thatheshoaldsubscribe  it  in  the  presence 
of  the  other  witness:  Logue  v.  StanUn,  6  Sneed,  98;  Ro9b  t% 
Alleuy  1  Cold.  24;  Bartw  ▼.  Thomjmon,  8  Baxt  512;  BeadU  y. 
Alexander^  9  Baxt.  806;  2  Greenleaf  on  Evidence,  sec.  676;  1 
Randall  and  Takott's  Jarman  on  Wills,  212,  213;  Dewey  y. 
Dewey,  1  Met.  349;  35  Am.  Deci  %7;  Jaunoey  y.  Th^rne^  2  BarU 
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Ch.  40;  46  Am.  Dec.  424;  Bwrwell  r.  (hrhin,  1  Rand.  131;  10 
Am.  Dec.  494;  Ela  v.  Edwards^  W  Gray,  92;  Tilden  v.  Tildm, 
18  Gray,  110;  Ellis  ▼.  Smith,  1  Ve«.  Jr.  16;  Eelbeek  ▼.  Gmn- 
Imry,  2  Hayw.  232;  2  Am.  Doc.  624;  Johnson  v.  Johnson,  106 
Ind.  475;  65  Am.  Rep.  762;  4  Kent^s  Com.  '•Sie;  Rosser  v, 
Franklin,  6  Qratt.  1;  62  Am.  Dec.  97. 

Cochran,  the  other  subscribing  witness,  died  before  the  trial, 
and  therefore  could  not  be  examined  in  the  presence  of  the 
court;  but  his  deposition,  which  liad  been  taken  in  the  chan- 
cery cause,  was  used  as  evidence  in  this  case. 

He  deposed  that  he  was  a  neighbor  of  Margaret  Simmons, 
deceased;  that  Dr.  John  M.  Leonard  called  on  him  twice,  and 
told  him  she  wanted  him  to  witness  her  will;  that  a  negro 
man,  living  on  her  place,  was  subsequently  sent  for  him,  and 
he  then  went  to  her  house;  that  he  found  her  alone,  and  when 
he  first  got  there  she  told  him  she  wanted  him  '^  to  sign  a  wilT' 
for  her,  though  she  did  not  then  produce  it,  or  say  more  about 
it;  that  Dr.  Leonard  afterward  came  and  '^got  the  will  out  of 
the  bureau,  or  off  the  top  of  it,"  and  then,  at  the  request  of  wit- 
ness, signed  the  name  of  witness  to  it;  that  this  request  was 
made  by  witness  because  he  was  so  nearly  blind  that  he  could 
not  see  well  enough  to  sign  his  own  name;  that  he,  witness, 
did  not  have  the  will  in  his  own  hands,  or  see  the  testatrix 
have  it  in  her  hands  at  any  time;  that  she  did  not  sign  it  in 
his  presence,  and  he  did  not  know  whether  she  signed  it  before 
he  went  to  her  bouse  or  after  he  left,  if  at  all;  that  he  did  not 
have  the  will  read  or  learn  its  contents. 

His  name,  without  more,  is  attached  to  the  certificate.  It 
is^^Eleazar  Cochran,"  simply,  and  not"Eleazar  j<^  Coch- 
ran/' as  is  usual  when  a  person  unable  to  write  has  another 
sign  his  name  for  him.  There  is  no  mark  or  sign  to  indicate 
that  Cochran  did  not  sign  his  own  name,  though  the  fact  is, 
as  he  states  himself,  that  it  was  written  by  Dr.  Leonard  at 
his  request. 

Clearly,  Cochran  was  not  a  proper  subscribing  witness.  He 
was  competent  in  the  sense  of  being  disinterested,  but  the 
part  he  took  in  the  execution  of  the  alleged  will  did  not  give 
him  the  full  character  and  functions  essential  to  a  subscribing 
witness.  His  evidence  does  not  establish  such  a  subscription 
as  the  law  requires. 

To  constitute  a  valid  will  of  real  estate,  the  instrument  must 
*be  subscribed  by  two  witneBses  at  leapt,  neither  xrf  whom  is 
interested  in  the  devise:  Mil  liken  and  Ventrees's  Coiie,  sec. 
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3008;  Maxwell  y.  EVX,  89  Tenn.  588;  GvXhrie  ▼.  Owen^  2 
Humph.  202;  36  Am.  Deo.  311;  Davii  y.  Davis,  6  Lea,  543. 

The  attempted  subscription  by  Cochran  is  incomplete  be- 
cause his  name,  being  signed  by  another  person,  is  not  accom- 
panied by  some  mark  or  sign  indicating  bis  adoption  of  that 
other  person's  act  This  court  has  gone  no  further  in  liberal 
construction  of  the  word  ^'subscribe"  than  to  hold  that  a  person 
whose  name  is  written  by  another,  and  who  makes  bis  mark 
thereto,  is  a  good  attesting  witness  to  a  will':  Ford  t.  Ford^  7 
Humph.  96,  97. 

Though  a  mark  so  made  is  held  to  be  a  sufScient  snbscrip- 
tion,  it  is  never  advisable,  where  it  can  be  avoided,  to  employ 
marksmen  as  witnesses:  1  Jarmaji  on  Wills,  213. 

It  seems  to  have  been  deemed  suflScient  not  only  because 
the  name  of  the  witness  is  written  by  his  authority,  bat  also 
because  in  making  his  mark  he  has  a  share  in  the  writing,  as 
when  another  person  guides  his  hand  and  he  makes  bis  own 
signature:  Chase  v.  KittredgSy  11  Allen,  49;  87  Am.  Dec.  694; 
Jesse  V.  Parker^  6  Gratt.  57;  52  Am.  Dec  102;  Montgomery  v. 
Perkinn,  2  Met  (Ky.)  448;  74  Am.  Dec.  419. 

By  statute,  the  word  "'signature,'  or  subscription,  includes  a 
mark,  the  name  being  written  near  the  mark,  and  witnessed '': 
Code,  sec.  48. 

There  is  even  a  greater  objection,  if  possible,  to  Cochran  ai 
a  subscribing  witness.  Though  not  interested  in  the  devise 
himself,  Dr.  Leonard,  who  wroto  his  name  for  him,  was  the 
principal  devisee  under  the  will.  This  made  the  subscription 
utterly  ineffectual.  Cochran,  though  legally  competent  to 
become  a  subscribing  witness,  could  not  effectively  perform 
the  act  of  subscription  through  another  person,  who  was  legally 
incompetent  to  become  such  witness  in  his  own  name  and 
right.  To  permit  the  devisee  to  write  the  name  of  the  sub- 
scribing witness  would  expose  the  will  to  little  less  danger  of 
wrongful  alteration  and  substitution  than  would  exist  if  the 
devisee  hinjself  were  allowed  to  become  the  witness;  the  same 
evil  consequences  would  follow  in  the  one  case  as  in  the  other. 
If  he  may  sign  the  name  of  one  subscribing  witness,  he  may 
sign  the  name  of  both,  and  in  that  way  become  a  more  poten. 
factor  in  the  execution  and  probate  of  the  will  than  if  he  were 
allowed  to  become  a  subscribing  witness  himself.  He  may 
not,  lawfully,  take  the  matter  so  largely  into  his  own  hands. 
A  proper  construction  of  the  statute  exoludet  the  deviaee  from 
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the  doing  of  any  act,  even  for  the  Bubscribing  witness,  which 
is  essential  to  a  valid  subscription. 

Again,  though  indentification  has  always  been  the  main 
reason  for  requiring  subscribing  witnesses  in  the  execution  of 
wills,  Cochran  was  not  asked  to  identify  the  paper  propounded 
in  this  case  as  the  one  he  claims  to  have  witnessed  for  Mar- 
garet Simmons.  Presumably,  he  could  not  have  done  so  if 
asked.  Indeed,  he  shows  affirmatively  that  he  could  not.  He 
made  no  inspection  of  the  instrument  to  which  he  requested 
Dr.  Leonard  to  sign  his  name;  did  not  have  sufficient  eye- 
sight to  inspect  it.  Hence  he  could  not  afterward  recognize 
it  by  its  physical  appearance.  No  name,  mark,  or  sign  did 
he  impress  upon  it  that  subsequent  recognition  might  be  as- 
sured, or  even  rendered  possible.  Nor  was  he  informed  of  its 
contents,  SO  that  he  might  thereby  preserve  its  identity  in  his 
memory.  Of  course  it  was  not  essential  that  the  witness 
should  be  informed  of  the  provisions  of  the  will:  Higdon'a 
Will,  6  J.  J.  Marsh.  444;  22  Am.  Dec.  84;  Jauncey  v.  Thome^ 
2  Barb.  Ch.  40;  45  Am.  Dec.  424;  Ela  v.  Edwards,  16  Gray, 
92;  Tilden  v.  TUden,  13  Gray,  110;  1  Jarman  on  Wills,  213. 
Yet.  if  the  information  had  been  imparted,  it  might  have 
served  him  as  one  means  of  future  identification. 

It  was  necessary,  however,  that  something  should  occur, 
and  that  he  should  do  some  act  (and  that  according  to  law), 
which,  if  remembered,  would  thereafter  enable  him  to  swear 
to  the  identity  of  the  paper.  If  no  such  thing  occurred,  and 
no  such  act  was  done,  then  there  was  no  valid  subscription. 

We  do  not  hold  that  the  fact  of  due  subscription  can  be 
shown  alone  by  the  subscribing  witness.  On  the  contrary,  it 
is  well  settled  that  such  fact  may  be  established  by  other  per- 
sons, though  his  recollection  fail  him,  or  he  become  openly 
hostile  to  the  will:  Rose  v.  Allen,  1  Cold.  23;  Jones  v.  Arter- 
burn,  11  Humph.  98;  Aleoiander  v.  Beadle,  7  Cold.  128;  Dewey 
V.  Dewey,  1  Met.  349;  35  Am.  Dec.  367;  Jauncey  v.  Thome,  2 
Barb.  Ch.  40;  45  Am.  Dec.  424. 

But  the  proof  of  other  persons  will  not  suffice,  unless  it,  in 
truth,  shows  that  all  formalities  requisite  to  a  valid  subscrip-  . 
tion  were  observed.     There  is  no  such  proof  of  other  persons 
in  this  case. 

Cochran  states  the  whole  transaction,  so  far  as  he  had  part 
m  it,  without  lapse  of  memory  or  unfriendliness  to  the  cause 
of  proponent;  and  no  one  discloses  any  additional  fact  oocur- 
ring  at  the  time  he  is  said  to  have  subscribed  the  wilL 

Digitized  by  LjOOQIC 


880  Simmons  v.  Leonabd.  [Teuo. 

Whether  the  paper  propounded  is  the  same  he  attempted  So 
subscribe,  or  a  different  one,  cannot  possibly  he  determined 
frou)  the  completest  narration  of  all  that  was  then  said  and 
done.  Speaking  alone  from  the  part  he  took  in  the  matter, 
Dr.  Leonard  says  it  is  the  same.  He  recognizes  his  own  hand- 
writing in  the  name  of  the  witness,  and  in  that  way,  by  some- 
thing he  did  himself,  and  not  by  anything  the  witness  did,  is 
enabled  to  make  the  statement. 

The  necessity  and  use  of  his  evidence  for  so  important  a 
purpose  furnish  a  striking  illustration  of  the  correctness  of 
our  conclusion  that  Cochran's  attempted  subscription  was  in- 
operative in  law,  because  his  name  was  written  by  a  devisee 
under  the  will. 

Aside  from  the  questions  already  discussed,  it  is  hy  no 
means  clear  that  the  paper  referred  to  by  Cochran  was  ready 
for  subscription  when  he  was  called  upon  to  witness  ik  He 
does  not  know  whether  the  testatrix  liad  signed  it  or  not.  He 
did  not  see  her  signature,  and  no  one  told  him  it  was  on  the 
paper. 

Since  it  is  the  signature  of  the  testator  that  subscribing  wit- 
nesses are  to  attest,  there  can  be  no  y&lid  attestation  or  sub- 
scription, unless  it  be  a  fact  that  the  testator  has  actually 
signed  his  name,  or  caused  it  to  be  signed,  before  they  sub- 
scribe their  names.  There  is  no  will  to  witness  until  it  has 
been  signed  by  the  testator:  Chase  v.  Kiiiredge^  11  Allen,  49; 
87  Am.  Dec.  687.  See  also  Reed  v.  Waisw,  27  Ind.  448;  1 
Jarman  on  Wills,  253,  254;  Shaw  v.  NevUle,  83  Eng.  L.  & 
Eq.  615;  Lewis  v.  Lewie,  11  N.  Y.  220;  Ragland  v.  Huntingditn, 
1  Ired.  565;  Cox'a  Will,  1  Jones,  324. 

It  is  not  essential  that  the  testator  sign  his  name  in  the 
presence  of  the  subscribing  witnesses,  nor  that  they  actually 
see  his  signature  at  all:  EUis  v.  Smith,  1  Ves.  Jr.  11;  1  Ran- 
dall and  Talcott's  Jarman  on  Wills,  212,  213;  Dewey  v.  Dewey, 
1  Met.  349;  35  Am.  Dec.  367;  Ela  v.  Edwards,  16  Gray,  92; 
Tilden  v.  TUden,  13  Gray,  110. 

The  production  of  the  will  with  his  name  signed  to  it,  and 
in  such  a  way  that  his  signature  may  be  seen  by  the  witnesses, 
accompanied  by  a  request  of  the  testator  that  they  witness  it 
as  his  will,  is  a  sufficient  acknowledgment  of  the  signature  to 
render  the  will  valid:  Id.;  Jauncey  v.  Thome^  2  Barb.  Ch.  40; 
45  Am.  Dec.  4^2;  1  Jarman  on  Wills,  254. 

In  TUden  v.  Tilden,  13  Gray,  110,  the  last  of  three  subscrib- 
ing witnesses  neither  saw  the  testator's  signature  nor  heard 
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Irim  make  any-  allasion  to  it  Yet  in  that  case  It  waa  held 
that  the  words,  '*  I  wish  you  to  witness  this,"  eonstituted  a 
sufficient  acknowledgment^  when  considered  in  oonneotton 
with  the  fact  that  the  testator,  who  used  the  expression,  at 
the  same  time  presented  to  the  witness  for  attestation  a  paper 
which  he  had  already  signed  as  his  will,  and  to  which  he  had 
procured  the  names  of  two  other  witnesses,  who  did  see  his 
AAi^e  before  they  signed  their  own  names. 

Giving  the  facts  disclosed  in  this  record  the  most  favorable 
oonstruction  of  which  they  are  fairly  susceptible,  it  may  well 
be  gravely  doubted  that  the  name  of  the  alleged  testatrix  had 
been  signed  to  the  particular  paper  propounded  at  the  time 
Cochran  attempted  to  become  a  witness. 

It  is  true,  she  is  shown  to  have  said  to  the  witness  that  she 
desired  him  '*  to  sign  a  will "  for  her;  but  she  did  not  say  any- 
thing about  having  already  signed  it  herself^  nor  did  she  pro- 
duce it  then  or  afterward.  After  she  made  that  request  she 
seems  to  have  done  nothing,  except  acquiesce  in  the  produo* 
tion  of  some  paper  from  her  bureau  by  another  person,  and 
its  presentment  by  him  to  the  witness  for  the  Tatter's  name,  — 
that  other  person  being  the  principal  beneficiary,  and  the  sup- 
posed testatrix  being  old  and  illiterate. 

Though  allowed  the  same  weight  in  this  court  as  the  ver- 
dict of  a  jury  (Mter  v.  Richardson^  89  Tenn.  576),  the  finding  of 
the  trial  judge  on  the  maia  question  in  this  case  is  without 
legal  support.  That  the  contested  paper  was  duly  executed 
as  the  will  of  Margaret  Simmons  is  not  established  by  sufl9- 
oient  competent  proof.  Ordinarily,  the  testimony  of  one  wit- 
ness is  entirely  sufficient  to  sustain  the  finding  of  the  court  or 
verdict  of  a  jury  upon  an  issue  of  fact;  but  that  rule  is  not 
oontrolling  in  a  case  like  this,  where  the  law  requires  two  wit- 
nesses to  make  out  the  matter  in  issue. 

The  statute  requires  two  competent  subscribing  witnesses  in 
every  devise  of  land,  and  nothing  less  than  that  will  justify  a 
judgment  in  favor  of  the  will.  The  law  prescribes  the  quaw 
turn  of  proof  requisite  in  such  a  ca^e;  and  neither  the  jury, 
nor  court  sitting  as  a  jury,  is  allowed  to  find  in  favor  of  the 
will  on  less  evidence  than  that  prescribed. 

There  is  no  dispute  as  to  the  facts  with  reference  to  Coch- 
ran's attempted  subscription.  Whether,  under  those  facts,  he 
was  a  competent  snbseribing  witness  is  a  question  of  law. 
We  think  he  clearly  was  not.    Then,  in  legal  oontempUtioii^ 
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there  was  but  one  subscribing  witness,  and  the  judgment  in 
favor  of  the  will  was  necessarily  erroneo'uB 
Beyerse,  and  enter  judgment  here. 

Wills.  —  Attestation,  What  Sufficibnt:  See  notes  to  OoJIm  ▼.  Of/bt, 
80  Am.  Dec.  1^2;  mil  qf  Meurer,  28  Am.  Rep.  595-^98.  A  will  need 
Dot  be  read  by  or  to  the  subscribing  witnesses,  nor  ia  it  neoeoary  that  they 
shonld  know  its  contents:  Higdon*s  Will,  6  J.  J.  Marsh.  444;  22  Am.  Dee. 
84.  Where  a  testator  acknowledges  his  signature  to  a  will  in  the  presenes 
of  the  witness,  it  is  equivalent  to  signing  in  his  presence:  Bwrwell  t.  Cbrfro^ 
1  Hand.  131;  10  Am.  Dec.  494.  Witnesses  to  a  will  need  not  attest  it  in 
the  presence  of  each  other:  Johnson  t.  Johnson^  106  Ind.  475;  65  Am.  Bep. 
762;  Dewey  v.  jyeiory,  1  Met.  349;  35  Am.  Dec.  367;  EeVfcek  t.  OraaAenj,  S 
Hay  w.  332;  2  Am.  Dec  624.  It  is  sufficient  that  they,  at  different  times,  in 
the  presence  of  the  testator,  and  at  his  request,  sign  their  names  as  snbscrib* 
ing  witnesses:  Janncey  v.  Thome^  2  Barb.  Ch.  40;  45  Am.  Dec  424;  WM  t. 
Fisming,  30  (^a.  808;  76  Am.  Deo.  675. 

WiTNBSSRS  —  CoMPBTKNCT.  —  The  word  *'  credible,"  in  the  statute  of  wflli^ 
means  *'  competent  *';  that  is,  sach  persons  as  are  not  legally  disqualified  from 
testifying  in  courts  of  justice  by  reason  of  mental  incapacity,  interest,  or  the 
commission  of  crime,  or  other  cause  excluding  them  from  testifying  generally, 
or  rendering  thetn  incompetent  in  respect  to  the  particular  snbject-mstter  or 
the  particular  suit:  In  re  Will  of  Noble,  124  IlL  266.  Compare  Bawea  t. 
Humphrey,  9  Pick.  350;  20  Am.  Dea  481.  In  the  latter  ease,  and  also  in 
Higghi*  v,  Carlton,  28  Md.  115,  92  Am.  Dea  666,  it  was  ruled  that  the  wit- 
ness is  not  competent  unless  competent  at  the  time  of  the  attestation.  Hie 
Inhabitants  of  an  incorporated  society,  to  whom  property  is  devised  for  the 
support  of  a  school,  are  competent  witnesses  to  attest  the  will:  ComweU  v. 
lahiiM,  I  Day,  35;  2  Am.  Dec  50;  nor  is  a  witness  disqualified  becanse  he 
resides  in  a  portion  of  a  town  to  which  the  testator  bequeathed  certun  prop- 
erty, through  the  medium  of  trustees,  after  a  life  estate  in  the  testator's  wife: 
Hatoea  v.  tiumphrey,  9  Pick.  350;  20  Am.  Deo.  481.  A  wife  is  not  a  compe- 
tent witness  to  her  hnsband's  will:  Peate  t.  AUiSf  110  Mass.  157;  14  Am. 
Rep.  591 ;  nor  to  a  will  containing  a  devise  to  her  husband:  Sullivan  t.  SuUi' 
ran,  106  Mass.  474;  8  Am.  Rep.  356.  But  an  executor  acting  as  such,  and 
having  no  beneficial  interest  under  the  will,  is  a  competent  witness:  OomModt 
V.  Iladlyme  Ecc.  Society,  8  Conn.  254;  20  Am.  Dec.  100;  Meyer  t.  Fogg,  7 
Fla.  t!92;  6S  Am.  Dec  441;  Stewart  v.  Harriman,  56  N.  H.  25;  22  Am.  Rep. 
40S. 

Wills  —  SuBscRiprroir  by  Witnesses,  What  SirrFicKNT.  —  If  snliecrib- 
ing  witnesses  are  unable  to  write,  the  writing  of  their  names  by  others^ 
marks  being  attached  by  themselves,  will  be  a  sufficient  snlMcriptioo:  Moid^ 
gomei-y  v.  Perkins,  2  Met.  (Ky.)  448;  74  Am.  Dec  419;  Lord  ▼.  Lord^  58 
N.  H.  7;  42  Am.  Rep.  565;  Je»«e  t.  Parker^  6  Gratt  67;  62  Am.  Dec  lOSL 

Wills  —  Sgfficiicnct  of  Exboution.  — In  Brooke  v.  Woodton^  87  €kL  879, 
following  Duffie  v.  Corridon^  40  6a.  122,  it  was  laid  down  that  the  witnesses 
to  a  will  must  subscribe  their  names  as  witnesses  after  the  will  is  signed  by 
the  testator,  there  being  nothing  to  attest  until  his  signature  has  been  an* 
nexed.  The  testator  must  either  sign  the  will  in  the  presence  of  both  wil> 
nesses,  or  acknowledge  his  signature  in  their  presenoe:  Butherford  t» 
Buiher/ord,  1  Denio,  33;  43  Am.   Dec  644.    Bat  it  ia  mffioient  that  he 
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Aoknowledgv  hii  lignatare  aad  request  them  to  attest  m  witneues:  WM 
▼.  Fleming,  30  Ga.  808;  76  Am.  Deo.  675;  Jaunoe$  t.  Thorne^  2  BarU.  Oh.  40| 
45  Am.  Dea  424.  In  Dewey  t.  Dewey,  1  Met.  349,  35  Am.  Dee.  867,  it  waa 
held  that  the  witnesses  need  not  see  the  testator's  name  after  he  has  written 
it.  On  the  other  hand,  in  the  case  of  In  re  Maekay,  110  K.  T.  611,  6  Am.  St. 
Rep.  409,  the  rule  was  stated  to  be,  that  the  subscribing  witnesses  to  a  will 
must  see  the  testator's  sigiiatnre  at  the  time  when  thej  altati  ik 


ROAOH   v.    WOODALL, 

(91  TbNMBSSBS,  906b] 
NbOOTIABLX  IirSTRUMSNTO.  —  OnB  18  A    HoLDBR  OV  A  KoTI  lOm  VaLUB  IV 

Dub  CouuaB  of  Tradb  if  he  takes  it  as  a  oonsideration  for  his  indorse- 
ment of  another  note. 
Nbootiablb  Instbumbnts.  —  If  an  Indorsbhbnt  is  Forobd  bt  Onb  Law- 
PULLT  IN  PosPBSSiON  of  a  note,  which  cannot  be  transferred  without 
indorsement,  and  he  transfers  it,  so  indorsed,  to  an  innooent  purchaser 
for  value,  the  latter  does  not  aoquire  any  title  thereto. 

Matthew  W.  AUen,  and  Stokes  and  Stokes,  for  the  plaintiff. 
Champion^  Head,  and  Brown,  for  the  defendant. 

Snodgrass,  J.  Isaac  Whitworth  eold  to  J.  B.  and  William 
Hartman  a  tract  of  land,  taking  in  part  consideration  therefor 
the  following  note,  payable  to  his  minor  son:  — 

"January  21,  1878. 

"  Thirteen  years  after  date,  we  promise  to  pay  to  the  order 
of  Milton  J.  Whitworth  five  hundred  dollars,  being  fourth 
payment  for  a  tract  of  land.    Value  received. 

"John  B.  Hartman. 
"WiLUAM  Habtman.^ 

The  note  subsequently  came  into  the  possession  of  defend* 
ant  Woodall,  as  guardian  of  the  minor  payee. 

Woodall  delivered  the  note  to  defendant  W.  L  Cherry  in 
1889,  and  before  it  was  due,  as  collateral  security  for  Cherry's 
indorsement  of  Woodall's  note  in  bank  for  five  hundred  doU 
lars,  which  last  note  defendant  Cherry  subsequently  paid  aa 
indorser. 

At  the  time  the  note  in  controversy  was  delivered,  it  had 
indorsed  upon  it  the  name  of  Milton  J.  Whitworth,  the  payee. 
Cherry  did  not  know  Whitworth,  or  that  he  was  a  minor  at 
the  time,  nor  that  Woodall  was  his  guardian.  Woodall  did 
not  transfer  as  guardian,  or  pretend  to  do  so.  He  claimed  to 
be  a  purchaser  of  the  note  from  Whitworth,  and  to  own  ths 
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110^  mod  under  ihi«  elaim  defivered  i%  thru  indoraed,  to 
Cherry. 

The  indorsement  was  a  forgery;  and  after  the  death  of  Mil- 
ton J.  Whitworth,  who  died  before  he  becaoke  of  age,  &  H. 
Soach  adminietored  upon  his  estate,  and  filed  this  bill  to  re- 
cover of  defendant  Cherry  the  note,  and  to  collect  it  of  the 
defendants  Hartman. 

Cherry  defended,  upon  the  ground  that  he  was  an  innocent 
purchaser  for  valuable  consideration,  and  without  notice. 
The  chancellor  decreed  in  favor  of  complainant,  and  Cherry 
appealed. 

Assuming  that  Cherry  took  the  note  as  consideration  for 
his  indorsement  of  WoodalPs  note  at  the  time  or  before  the 
delivery  of  the  Whitworth  note  to  him,  he  would  be  a  holder 
for  value  and  in  due  ooQiBeW  trade;  NichU  v.  BtUg,  10  Yerg. 
429. 

A  different  result  would  follow  if  received  after  he  had  in- 
curred the  liability,  and  took  it  merely  as  security  for  a  pre- 
existing debt;  Craighead  v.  WeliSj  8  Baxt.  38;  35  Am.  Rep. 
685. 

The  complainant  insists  that  the  testimony  of  Mr.  Cherry 
is  not  sufficiently  specific  to  show  that  he  in  fact  received  the 
note  in  consideration  of  the  indorsement;  but  that  all  he  says 
may  be  taken  as  true,  and  yet  it  may  have  been  delivered  to 
him  to  secure  him  after  he  had  incurred  this  liability. 

Waiving  this  question,  and  for  the  purposes  of  this  opinion 
treating  bis  evidence  as  affirmative, — that  the  indorsement 
was  made  upon  this  consideration, — we  consider  the  effect  of 
the  delivery  to  Cherry  of  this  note  with  the  forged  indorse- 
ment of  tlw  payee,  leaving  for  the  time  out  of  view  the  fact 
that  the  supposed  indorser  was  a  minor.  Does  such  a  hoId(;r 
obtain  title  to  the  note?  and  caw  he  defeat  the  true  owner,  the 
payee,  or  bis  representative,  who  seeks  to  reeover  it  from  him? 
It  is  assumed  in  argument  of  defendants*  eounsei  that  this 
proposition  was  decided  in  the  sffirmativB  by  our  predecessors 
in  this  comrt  in  ld7d:  Duke  ▼.  Batty  9  Baxt.  282. 

As  stated  in  the  opinion  of  the  court  in  that  case,  the  note  in 
controversy  waa  one  made  by  A.  D.  Hcrrt,  payHble  to  Allen 
Deberry,  and  by  him  **  indersed  te»  J.  W.  Olase.^'  Tins  note, 
without  indorsement  by  J.  W.  Gfase,  was  placed  by  hrm  in 
the  safe  of  J.  E.  Giaas.  The  latter,  witlnrnt  authority,  indorsed 
.the  name  of  J.  W.  &lasB  upon  it,  and  transferred  it  to  an  inuo- 
«cent  pBiHBbaser  or  bolder  fer  value.     This  holder  trarrsferred 
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to  aiK^er.  The  suit  iras  by  the  mwgoee  of  J.  W.  COmi,  the 
real  owner,  againet  the  last  pamhrnmr^  «ad  it  was  hald  that 
he  wae  net  entilled  to  reoover.  The  ataienont  in  the  opinion 
SB,  that  the  oete  «aa  ''indoned  hf  the  payee  to  J.  W.  Giaaa." 
Whether  it  ia  meant  tfaart  thia  iodcvseinefit  waa  in  termB  to 
him,  or  whether  it  'wms  indoraed  in  bfauvk  and  deliTeped  to 
hira,  ia  not  dear;  hat  trealmglhe  iangvage  qitotad  aa  8howit%g 
that  it  vaa  not  iwhmad  in  bkaak,h«t  ta  J.  W.-Okaa  by  name, 
it  put  the  title  in  him,  jmd  requind  Ina  inderaement  to  pass  it 
oat  of  him,  and  tha  is  <elBewbere  aasaoaad  in  43ie  ophiioa. 
StiU,  it  ia  not  the  exact  caae  preaented  here,  beeattee  ttiere  tlie 
note  was  iiat  pnaperly  indocaed  by  the  pa3Fee  to  amitlier, 
while  here  thase  Tiever  waa  any  isdfNUBenient  ^veft  vpoo  it  by 
the  payee.  But  regarding  that  indoraeaient  a)  to  J.  W.  Glavs 
by  name,  aa  it  porpoita  fairly  to  have  been,  in  the  language  of 
the  opinion,  there  is  no  difference  in  principle  in  that  Cfvee 
and  this,  because  there,  as  here,  it  was  payable  to  a  partiimlar 
peraon  or  his  Qi*der,  —  in  that  aaae  by  iiidorsement,  in  this,  on 
ita  fiaoe, — and  if  that  caae  iaeorrectly  decided,  it  ie  eunclust^ 
of  thia.  In  that  ei«e,  Jadfce  FVeeman,deli\Fering  the  opinion, 
quoted  from  Kent  the  principle  aesunved  to  authorize  it,  as 
follows:  ^  The  bona  fde  holder  can  recover  on  the  paper,  and 
gets  a  good  title  to  it,  though  it  come  to  him  from  a  party  who 
had  stolen  or  robbed  it  from  the  tme  «wiier,  pnmded  He  took 
it  innocently,  in  the  due  course  of  trade,  for  a  valuable  comsid- 
eratioQ  not  overdue,  ami  under  circumstances  of  due  caution, 
and  he  need  not  account  for  his  possession  unless  suspicion  is 
raised  ":  8  Kenf  a  Com.  78,  79. 

The  quotation  was  a  Tery  clear  and  accurate  statement  of 
the  law  as  necogniaed  generally  by  text-writers  and  conrts 
where  it  applies;  but  it  was  not  made  by  the  author  in  refer- 
ence to  paper  stolen  from  the  payee  before  ii^dorseiTient  by 
him,  or  to  paper  which  required  indorsement  to  be  made  be- 
fore title  could  be  passed,  a»nd  which  waa  subsequently  forged, 
but  related  to  negotiable  paper  payable  tp  bearer,  or  indorsed 
in  blank  befinre  stolen,  and  thus  made  payable  to  t>enreT,  in 
which  ease  the  thief  had  no&ing  to  do  but  deliver  the  paper, 
with  or  without  further  indorsement,  to  a  bona  fide  purchaser, 
as  the  preceding  part  of  the  paragraph  (not  quoted  by  Judge 
Freeman)  dearly  shows.  That  part  was  aa  foHowa*  *'  Posses- 
sion ia  'prima  facie  cTidence  of  property  in  negotiable  paper 
payaUe  to  bearer  or  indorsed  in  blank;  and  the  bearer,  thmi^ 
a  mere  agent,  or  the  ori^nal  payee,  when  the  indoreement  is 
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In  blank,  maj  sue  on  it  in  his  own  name  withoat  showing 
title,  unless  circumstances  appear  creating  suspicion." 

When  Mr.  Kent  adds,  '*  the  bona  fide  holder  can  recover 
upon  the  paper,"  the  reference  is  to  such  paper, — that  is,  to 
paper  transferable  by  delivery,  payable  to  bearer,  or  having 
upon  it  a  valid  indorsement  in  blank  when  stolen, —  and  it  is 
only  to  such  paper  that  the  rule  applies,  under  all  the  author- 
ities. The  distinction  is  very  clear  between  the  transfer  of 
such  paper  and  the  attempt  to  transfer  paper  stolen  or  ob- 
tained without  authority,  not  payable  to  bearer  or  indorsed  in 
blank  when  stolen  or  so  obtained.  In  the  latter  case  no 
title  can  be  passed  to  an  indorsee  or  transferred  by  reason  of 
a  forged  indorsement,  as  against  the  party  whose  indorperaent 
is  forged:  Daniel  on  Negotiable  Instruments,  sees.  677,  1354, 
1469;  2  Parsons  on  Notes  and  Bills,  284;  Story  on  Promissory 
Notes,  sees.  381-383. 

Authorities  on  this  point  need  not  be  multiplied  in  citation, 
—  there  are  none  to  the  contrary.  The  distinction  was  over- 
looked in  the  case  of  Duke  v.  Hall^  9  Bazt.  282,  and  the  hold- 
ing on  this  point  in  that  case  was  not  the  law,  and  to  that 
extent  it  is  overruled. 

Another  question  decided  by  the  chancellor  was,  that  the 
indorsement  might  be  avoided  by  complainant,  and  the  note 
recovered  because  of  the  minority  of  the  payee,  the  supposed 
indorser. 

Under  the  decisions  in  this  state  and  others,  the  indorse- 
ment might  well  have  been  held  to  be  void. 

Mr.  Story,  in  his  work  on  promissory  notes,  sections  77-80^ 
puts  upon  the  same  ground  the  minor's  incapacity  to  indorse 
and  make  a  promissory  note,  and  shows  that  there  is  a  conflict 
of  opinion  as  to  whether  such  act  is  void  or  voidable. 

The  court  of  this  state  has  ranged  itself  with  those  holding 
the  making  of  a  negotiable  note  by  a  minor,  even  for  neces- 
saries, a  void  act,  and  this,  after  full  discussion,  upon  the 
weight  of  authority:  McMinn  v.  Richmonda^  6  Yerg.  9. 

Mr.  Story  thought  the  weight  of  authority  preponderated  in 
favor  of  holding  promissory  notes  given  or  indorsed  by  an  in- 
fant voidable  only:  Story  on  Promissory  Notes,  sec.  78.  But, 
treating  it  from  this  stand-point,  he  declares  the  law  to  be  well 
settled  that  not  only  may  the  infant  avoid  it  and  intercept 
payment  to  the  indorsee,  but  by  giving  notice  to  the  antece* 
dent  parties  of  his  avoidance,  furnish  to  them  a  valid  defense 
against  the  claim  of  the  indorsee:  Sec.  80. 
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It  would  seem  clear,  then,  that  whether  such  indorsement 
were  void  or  yoidable,  the  minor  or  his  representative  rniglit 
EToid  it  and  recover  the  note  of  the  transferee,  and  that  this 
is  not  only  a  well-settled  but  a  just  rule  of  law;  for  a  trans- 
feree who  receives  by  delivery  merely  from  bearer  a  note  with 
the  name  of  another  indorsed  upon  it,  ought  to  be  charged 
with  notice  who  that  indorser  was,  and  whether  a  person  who 
could  in  law  bind  himself  by  an  indorsement  If  he  does  not 
in  fact  know  the  indorser,  he  would  hardly  predicate  anything 
of  an  indorsement,  or  rely  on  it  without  inquiry.  Such  in- 
quiry would  disclose  the  minority  of  the  indorser,  and,  con- 
sequently, it  might  well  be  holden  that  the  transferee  was 
chargeable  with  notice  of  the  invalidity  of  the  indorsement 

But  as  the  minor  did  not  in  fact  indorse  tlie  note  in  coutro- 
versy,  these  questions  do  not  necessarily  arise,  or  call  for  de- 
cision, and  we  therefore  rest  the  decision  upon  the  ground 
already  stated, —  the  invalidity  of  the  transferee's  title  under 
the  forged  indorsement 

The  decree  is  affirmed,  with  cost. 

OoNTBAon  —  CoN8n>EBATioir,  SuFnciBNGT  ov.  —  A  oonsiderailoii  it  good 
which  laToWet  either  benefit  to  promisor  or  detriment  to  promisee:  New 
Hanover  Bank  v.  Bridgtrg,  98  N.  0.  67;  2  Am.  SL  Rep.  317.  Pi-omiae  to 
pay  upon  performance  of  an  act  by  which  promisee  is  benefited  becomes 
binding  when  act  it  performed:  HiUon  t.  Souihwiek,  17  Me.  :M)3;  35  Am.'  Deo. 
2S3. 

NiooTiABLB  iMBTBUMaiiTS — RiGHTB  ov  UoLDXRS.  —  Forged  indorsement 
of  negotiable  bill  passes  no  title  to  it,  even  to  innocent  indorsee,  and  no 
holder  can  recover  amount  of  it  from  drawers  without  alleging  and  proving 
^yee's  indorsements  FoUier  v.  Schroder,  19  La.  Ann.  17;  92  Am.  Deou  G2L 


LooHBiMBB  V.  Stewart, 

[91  Tkhnsssbb,  886.] 
BiifnupTor.  —  JuDQnMT  Obtain  id  Pbndino  PBOouDiiros  nr  Banb- 
BUPTOT  npon  a  debt  provable  therein  is  barred  by  the  subsequent  di»- 
ehargo  of  the  judgment  debtor  in  such  bankruptcy  proceedings. 

John  L.  J7.  Tondin  and  M.  B.  OUmarey  for  the  plaintifll 

W.  M.  McCall  and  E.  L.  BnUoek,  for  the  defendant 

Snodgbass,  J.  The  question  in  this  case  is,  whether  a  d{«* 
eharge  in  bankruptcy  can  be  plead  in  bar  of  a  suit  npon  a 
judgment  obtained  in  a  state  court  on  a  claim  provabla  in 
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Uuikruptoy  beforo  tlM  disehargB,  bat  after  ooameBcemBBA  <tf 
bankrupt  proeaadings. 

The  petition  in  buknrptcy  mm  filed  in  1878,  hut  the  die- 
ebargee  of  defendantc,  Stev&ri  and  OiiTer,  mee  n«t  abtuned 
oniil  1887--8& 

In  the  mean  while,  on  April  80, 1881,  Loofadmer  Bsotben, 
cieditore  of  the  firm  of  Stewart  and  OiiirBr  when  bankmpt 
proceedings  were  institoted,  Jiad  taken  judgment  on  their 
claim  (which  was  one  provable  in  bankmptey)  faafarea  juB- 
tice  of  the  peace. 

They  brought  this  suit  on  that  judgment  April  27, 1891, 
before  a  justice  of  the  peace,  lost,  and  appealed  to  the  ctremt 
court  The  circuit  judge  anetained  the  plea,  and  Tendered 
judgmeat  in  favor  ot  deiindants,  and  plaintifb  appealed  in 
error. 

The  judgment  is  oorract  It  is  in  aeeordanoe  with  tfie 
holding  of  this  court  in  a  case  arising  under  the  bankrupt 
law  of  1841:  Diek  v.  Powell,  2  Swan,  632;  and  with  tiie  per- 
suasive view  taken  by  Judge  Cooper,  eta  full  oonridemtion  of 
authorities,  after  the  bankrupt  act  of  1867:  Stratum  v.  Perry, 
i  Tenn.  Ch.  638. 

The  application,  correctness,  and  authority  of  these  cases 
are  earnestly  contested  by  plaintiffs,  but  the  question  has  been 
conclusively  settled  as  then  held  by  the  sopreme  court  of  the 
United  States:  Boynton  v.  Ball,  121  U.  S.  457.  In  that  case^ 
taking  jurisdiction  of  it  as  a  federal  question,  the  supreme 
court  so  decided,  reversing  the  judgment  of  the  supreme  coort 
of  Illinois  to  the  contrary. 

We  concur  in  the  opinion  expressed  by  the  supreme  court 
of  the  United  States  on  the  merits  of  the  question;  but  if  we 
did  not,  we  would  be  constrained  to  follow  it,  as  that  oourt 
exercises  in  this  class  of  cases  a  revisory  jurisdiction. 

Let  the  judgment  be  affirmed,  with  costs. 

Baxjcruftct.  —  JixDCMENT  Obtainbd  PasMNo  PaooBBDnrGS  nr  Bamc* 
BUFTCT:  See  notes  to  Morrill  v.  MorriU,  23  Am.  St  Bop.  112;  OlaHtr.  Mom^ 
ling,  53  Am.  Dea  296-301;  Bowem  v.  JBiM,  46  Am.  Eepw  677--500.  SmA  a 
lodgment  is  not  a  nullity;  and  unless  it  is  stayed  upon  the  application  of  the 
jnilgmeat  4ab«ar,  aa  Mre8ati4m  sala  thei«ani»r  is  ^Kd:  Latkifw,  Skm%  Rl 
111.  598;  2  Am.  St.  Rep.  135.  It  will  be  Tacated  Apon  a  bill  £Iad  m«qaify 
to  enforce  it^  if  dnfenchmt  has  had  no  prior  opportunity  to  avail  himself  of 
defease  ia  baBknl^t^Js  McDimaid  t.  It^naham.  30  Mim.  989i  6A  Aa.  J)sa 
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Bailboad  V.  Barnhill. 


m.^Ii  dSSenmt  olwrtM  ut  gnntad  for  «h« 

■ama  general  bnsinaat  by  differeBt  ttatet  to  the  jam*  oorporaiion,  «od  jui 
organisatioii  it  properly  effected  under  each  oh&rter,  the  oorporation  be* 
eomee  m  dtiaen  of  each  ftate,  and,  mm  tnoh,  has  the  protection  of  and  is 
auMoahla  te  Its  laws. 

CbsBugr  mt  Li»«»,  —  GasiusufBirr  «v  iKMBfrnoim  Asbrro  nr  Aw- 
OTHBR  Statb  nnder  a  oeotsact  made  there  between  a  citiaen  thereof  and 
a  corporation  may  be  effeoted  by  eerrioe  of  process  in  this  state,  if  such 
vorporation  is  also  ohortered  in  this  state  and  here  carries  on  business, 
tboagh  ^km  peraan  to  -mhiamk  Hm  dvbt  is  due  rsmaint  a  non-resident. 

fiUjuunuuvT  or  Waves  Dub  imm  a  CoAffMunoN  GhuutnuD  ni  Two 
OB  MoRB  Statkb  may  be  sffeeted  in  each  state,  thoogh  saeh  wages  ai* 
dne  to  anon-resident  for  senrioes  rendered  in  another  stata, 

J.  M.  £mii«,  Hoar  tke  raiL^oad. 

/•  T.  Bumhillj  and  Btopatt  and  Herring,  for  BarnhilL 

CALDW£LLy  J.  This  18  a  garniBhinent  proceeding,  by  which 
J.  T«  BarnhiU  seeks  to  recover  from  the  Mobile  and  Ohio  Rail- 
road Company,  as  garnishee,  the  sum  of  150.60,  due  from  it 
to  his  debtor,  J.  J.  Joyner. 

The  circuit  judge  tried  the  case  on  an  "  agreed  statement  of 
facts,"  and  rendered  judgment  in  favor  of  Barnhill.  The  rail- 
road company  appealed  in  error. 

In  its  answer,  the  railroad  company  admits  that  it  is  in- 
debted to  Joyner  in  the  sum  of  152.60,  but  denies  that  it  is 
subject  to  garnishment  in  the  atate  of  Tennessee  for  that  in- 
debtedness. 

The  facts  upon  which  the  defense  is  made  are  as  follows: 
That  the  Mobile  and  Ohio  Railroad  Company  was  chartered 
originally  by  the  state  of  Alabama,  then  by  the  state  of  Mis- 
sissippi, and  then  by  the  state  of  Tennessee;  that  the  indebted- 
ness of  the  company  *'  to  Joyner  is  for  labor  performed  wholly 
within  the  state  of  Mississippi,"  and  under  contract  made  in 
that  state,  and  that  he  is  a  citizen  of  that  state. 

Barnhill  is  a  resident  of  Tennessee,  and  the  garnishment 
process,  which  is  in  due  form,  was  regularly  served  on  ttm 
station  agent  of  the  railroad  company  at  Ramer,  in  McNairy 
County,  this  state. 

From  tiiese  facts  the  argument  is  made,  that  the  railroad 
company,  as  well  as  Joyner,  is  a  non-resident  of  Tennessee, 
and  a  resident  of  Mississippi,  as  to  the  subject-matter  of  this 
litigation,  and  that  there£>re  the  courts  of  this  state  have  no 
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jurisdictioa  to  reuder  judgment  against  it  for  the  debt  in  ques- 
tion. 

It  is  true,  as  a  general  rule,  that  a  non-resident  cannot  be 
charged  as  garnishee;  but  it  is  not  true  that  the  railroad 
company  is  to  be  treated  in  this  case  as  a  non-resident  In 
reality  it  is  not  a  non-resident,  but  a  resident  of  Tennessee. 
It  exists  and  performs  its  functions  within  our  territorial  limits 
as  a  domestic  corporation  by  virtue  of  a  charter  granted  by 
the  legislature  of  this  state:  Acts  1847-48,  c.  118. 

That  the  same  incorporators  obtained  earlier  charters  from 
the  states  of  Alabama  and  Mississippi,  and  effected  an  organ- 
ization and  still  do  business  thereunder,  does  not  render  the 
corporation  any  less  a  resident  of  Tennessee. 

It  is  well  settled  that  a  corporation  created  and  organized 
under  the  hiws  of  a  particular  state  has  its  legal  residence  in 
that  state,  and  that  it  cannot  change  its  citizenship  by  doing 
business  in  another  state:  Baltimore  etc,  IL  22.  Co.  ▼•  KoonU, 
104  U.  S.  5. 

'*  It  must  dwell  in  the  place  of  its  creation,  and  cannot  mi- 
grate to  another  sovereignty  ":  Bank  of  Augusta  v.  EarUf  18 
Pet.  520. 

Yet  different  charters  for  the  same  general  business  may 
be  granted  by  different  states  to  the  same  incorporators;  and 
when  that  is  done,  and  organization  is  properly  effected  under 
each  charter  in  succession,  the  corporation  becomes  a  citizen 
of  each  state,  and,  as  such,  has  the  protection  of  and  is  amen- 
able to  her  laws:  Memphis  etc.  R.  R.  Co.  v.  Alabama^  107  XJ.  S. 
531. 

The  fact  that  the  indebtedness  of  the  railroad  company  to 
Joyner  arose  in  Mississippi  under  a  contract  made  in  that  state 
does  not  render  the  railroad  company  a  non-resident  of  Ten- 
nessee as  to  that  indebtedness.  The  contention  to  the  con- 
trary, and  that  the  railroad  company  is  a  non-resident  of  this 
state  as  to  that  debt,  is  not  sustained  by  the  case  of  Memphis 
etc,  R  R.  Co.  V.  Alabama,  107  U.  S.  581. 

The  decision  in  that  case  was,  that  the  railroad  company 
was  a  citizen  of  both  Tennessee  and  Alabama,  having  been 
chartered  in  each  state;  and  that,  being  a  citizen  of  Alabama^ 
it  could  not,  upon  the  ground  of  citizenship  in  Tennessee,  re- 
move into  the  circuit  court  of  the  United  States  a  suit  brought 
against  it  in  a  state  court  of  Alabama  by  another  citizen  of 
Alabama. 

It  was  not  there  decided,  as  here  oontended,  that^  tat  the 
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purposes  of  that  litigation,  the  corporation  was  to  be  tieated 
as  not  a  dtiien  of  Tennessee,  because  the  matters  inyoWad 
arose  in  Alabama.  The  ground  of  that  decision  was  corporate 
citizenship  in  Alabama,  the  court  holding  that  the  corporation 
was  a  citizen  of  that  state,  as  well  as  of  Tennessee,  where  it 
obtained  its  first  charter. 

The  Mobile  and  Ohio  Railroad  Company,  as  already  stated, 
was  chartered  and  is  doing  business  in  Alabama,  Mississippi, 
and  Tennessee.  It  is  therefore  in  fact  and  in  law  a  citizen  of 
each  of  these  stfeites. 

Whether  the  debt  here  involved  was  created  in  this  state  or 
in  the  state  of  Mississippi,  is  a  question  which  cannot  affect 
the  citizenship  of  the  corporation  in  Tennessee,  or  the  juris- 
diction of  the  courts  of  this  state  to  render  proper  judgment 
against  it  as  garnishee  in  this  case. 

Nor  does  the  non-residence  of  Joyner,  the  creditor  of  the 
railroad  company  and  debtor  of  plaintiff  below,  defeat  or  pre- 
clude the  jurisdiction  of  our  courts.  Clearly,  Joyner  himself 
could  have  come  into  Tennessee  and  maintained  his  suit  here 
against  the  railroad  company  for  its  indebtedness  to  him. 
He  could  have  obtained  jurisdiction  of  the  corporation  by 
service  of  process  upon  its  proper  officer  or  agent  in  this  state: 
Code,  sees.  2831  et  seq.  That  being  so,  it  would  seem  to  follow 
that  his  creditor  can,  by  service  upon  the  eame  person,  bring 
the  corporation  before  the  court,  and  there  have  the  same 
question  of  liability  adjudged. 

Even  as  against  a  foreign  corporation  doing  a  regular  busi- 
ness in  this  state,  the  present  proceeding  would  be  within  the 
rules  of  procedure  laid  down  in  a  recent  work  of  high  stand- 
ing. The  language  of  the  work  referred  to  is  as  follows:  **The 
question  of  the  liability  of  foreign  corporations  to  garnishment 
differs  little  from  that  of  natural  persons  domiciled  in  another 
jurisdiction,  in  so  far  as  the  course  of  business  of  certain 
classes  of  corporations  has  occasioned  the  enactment  of  special 
statutes  in  most  of  the  states  giving  courts  jurisdiction  of 
such  bodies  when  engaged  in  the  prosecution  of  their  business 
in  states  other  than  that  of  their  residence.  Except,  therefore, 
in  those  states  where  it  is  held  that  corporations  are  in  no 
event  subject  to  garnishment,  a  foreign  corporation  may  be 
charged  as  garnishee  in  all  cases  where  an  original  action 
might  be  maintained  against  it  for  the  recovery  of  the  prop- 
ertj  Off  oiodit  in  respect  to  which  the  garnishment  is  served. 
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In  MBenf  tfa»  bMob  Uiis  title  obtams  ftbiough  Urn  ooastnio- 
tion  «f  steiulas  |Miri  moUrta,  aiMl  ia  others  bj  espien  pio- 
Yisno.  Cboerally,  4he  ^niadiolion  ^  tbo  court  in  anofa  cum 
in  bsaed  Qf>oo  a  stataie  pvcnddiiif  far  the  eotmuMncemaiit  of 
suite  sgainsi  foreign  oorpomtaoAe  when  engaged  in  doing  bnsi- 
ness  within  the  state,  by  service  upon  some  oflioer  or  agent  of 
the  oompaay  i esideni  thecei  or  that  may  he  foaad  within  the 
jurisdiction  ":  8  Anu  &  £ag.  fiaey.  of  Law,  1131, 1182. 

In  this  state  theie  ie  juat  auoh  a  staiute  as  that  referred  to 
in  the  last  sentence  above:  Code,  sees.  2831-2834  a,  ineluaiveu 
It  ootaprehends  both  domseticaad  ioreign  eorporationa:  Bail- 
TMd  Co.  T.  Walker,  9  Laa^480;  JTaOaad  t.  MAUbsUlE.  SL  Ca, 
18  Lea,  41& 

In  any  and  ev^ery  aapeet  of  the  case  at  bar,  the  plaintiff  in 
error  is  subject  to  be  charged  as  garnishee. 

The  same  question,  upon  very  sunUar  facta,  oame  before 
this  ooort  in  HMrnnd  ▼,  MohiU  Mc  ILR  Cc.^  16  Lea,  4U. 
The  conclusion  reached  in  that  oase  was  the  aame  as  thai 
reached  in  this.  A  mere  citation  of  that  case  woald  haft 
been  sufficient  for  the  purposes  of  this  one,  but  for  the  fact 
that  counsel  has  questioned  the  soundness  of  the  deciaien 
there  made,  and  asked  to  have  the  question  re-examined. 

Believing  it  to  be  entirely  sound,  we  adhere  to  the  ruling 
made  in  that  case.  In  the  conclusion  of  the  opinion,  the 
court,  speaking  through  Judge  Cooper,  said:  *'  All  of  the  aih 
thorities  agree,  therefore,  that  in  the  case  of  a  railroad  oorpe- 
ration  chartered  by  two  or  more  states,  the  corporation  may 
be  garnished  in  each  state  for  wages  due  by  it  to  its  em^^yeas: 
Drake  on  Attachments,  sec  879;  1  Rorer  on  Railnrndn,  aaa 
720":  Holland  v.  MobiU  $U.R.B,  Oo^  16Lea,  4ia 

Affirmed,  with  costs.         

Corporations,  Rssn>BNOS  ov.  —  Oorporation  created  by  aod  truuMlaf 
Im«inet3  in  state  is  to  be  deemed  an  inhabitant  of  mohttate^  oiqpaUe  of  Mng 
treated  as  a  oiticen  for  all  pn|»oees#faBMig  sad  bsii&gsaad:  Cktrhw.  Btmkif 
MiMisMippi,  10  Ark.  S16;  62  An.  Dms.  848;  SaUkmmsk.  JL£.Oa.w.  4Mmk 
28  Md.  287;  92  Am.  Dec.  688.  Corporation  chartered  by  twe  atela^  lif 
same  name  and  style^  clothed  with  same  powers,  and  intended  to  aooomplisk 
same  objects,  falfilling  same  dntres  in  both  states,  is  a  distinct  nod  sepiuati 
body  in  each  lUte:  AOeffkmif  Opsm^v,  Cltmbmd  iCa  JT.  Jt  Ck,  fl  Bk  ik 
S2Bi  88  Am.  Dea  679. 

GARNisaMXNT  OF  RssimMv  Daaroas  ov  J^es-Baaaaaaa — A  rsridsnUi^ 
debted  to  a  ooa-resident  may  be  garnished  in  the  oourts  of  the  atala  of  ths 
former's  resilience:  Berry  v.  Davvt.  Tl  Tex.  191;  19  Am.  St.  Refi  718^  and 
note.     v^sttUgn  corporation  doo^  busluess  hi  Ihe  stats  i 
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debt  dae  to  noo-rerident  employee,  oontracted  oatnde  the  eMe  mad 
from  garnishmeat  in  stele  whece  deiaedaat  and  gamiibee 
^ie.  B.  B.  Ook  w.  2%mifi9on,  Si  Kail  iaO»  47  Ahl  Rflfw  407» 


Ibyinb  V.  Palmbb. 

[91  Tevhebbmm,  461] 

Wills.  —  A  Lboaot  is  Subjiot  to  am  Bquitabli  Lisir  ob  Biort  ov  Sn- 
ow in  fsTor  of  the  eetete  of  the  tevtetor  for  all  debti  owing  from  the 
legatee  to  the  testskor  at  the  time  of  the  latter'*  death,  and  saoh  Uea  or 
right  of  set-off  ie  panunouattoany  lien  or  right  which  eaa  be  aoqnired 
by  any  aAsignee  or  creditor  9f  the  legatee. 

ExKcuTOBa  AND  Le;oat£B3.  —  Ir  A  Lbqatkb  18  Imdsbtbd  to  thb  Testator, 
the  erecntor  may  retain  the  legacy  either  in  part  or  fall  payment  of  the 
debt^  by  way  of  ee^^ift 

Cooper  and  Harwood,  for  Irvine. 

Neil  and  Deagonj  and  R.  P.  Raines^  for  Palmer. 

.  Lea,  J.  Complainant  filed  his  bill  in  this  case  on  Janu- 
ary 8,  1887,  against  W.  R.  Palmer,  Mrs.  Jane  James,  and  T.  J. 
Warren,  administrator  of  J.  W.  Hays.  He  charges  that  he 
had  recovered,  in  1883,  a  judgment  for  $1,631.73,  and  costs, 
against  defendant  Palmer,  and  that  said  judgment  was  still 
unsatisfied,  and  execution  had  been  returned  nulla  bona;  that 
in  December,  1886,  J.  W.  Hays  died  testate;  that  his  will  had 
been  duly  proven,  and  that  on  January  1, 1887,  defendant  T.  J. 
Warren  qualified  as  administrator  of  said  Hays,  with  the  will 
annexed;  that  by  the  terms  of  said  will,  defendant  Palmer 
is  made  a  legatee,  and  will  perhaps  receive  enough  money  to 
pay  the  debt  due  complainant;  that  testator  directs  a  sale  of 
his  real  estate,  and  that  the  same  be  converted  into  money 
and  divided  between  certain  of  his  relations,  one  of  whom  is 
defendant  Palmer.  He  prays  for  injunction,  etc.,  and  that 
such  decrees  be  rendered  as  will  subject  Palmer's  interest  in 
J.  W.  Hays's  estate  to  the  payment  of  his  debt  and  costs. 

Palmer  answered,  and  by  written  agreement  admitted  his 
indebtedness  to  complainant,  and  agreeing  that  his  interest  in 
the  estate  was  liable  for  its  payment. 

Warren,  administrator,  answered,  admitting  that  Palmer 
was  a  residuary  legatee  under  the  will  of  J.  W.  Hays,  but  set 
up  in  his  answer,  as  a  defense  to  complainant's  right  of 
recovery,  that  at  the  time  of  the  death  of  J.  W.  Hays,  defend- 
ant Palmer  was  indebted  to  him  by  accofunt,  and  that,  subse- 
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quently,  upon  a  settlement  with  defendant  Warren,  he  had 
executed  his  note  to  him,  as  administrator,  for  $454.72,  and 
insists  that  said  deht  is  a  prior  charge  upon  the  legacy  of 
said  Palmer  to  the  claim  of  complainant,  and  if  there  is  a 
residue  of  the  estate,  that  he  has  a  right  "  to  retain  the  same, 
or  enough  of  the  same,  to  liquidate  and  pay  off  said  debt  due 
the  estate  of  J.  W.  Hays,  and  his  righl  to  do  this  is  in  no  way 
affected  by  the  attachment  of  complainant."  There  is  no 
ieeue  or  controversy  as  to  facts;  the  only  issue  is  as  to  priority 
of  payment.  Complainant  insists  that  he  is  entitled  to  such 
priority  under  the  facts  stated,  having  fixed  a  lien  thereon; 
and  defendant  Warren  insists  he  is  first  entitled  to  retain 
enough  of  said  legacy  to  pay  what  the  legatee  owes  the  estate^ 

Upon  this  issue  the  chancellor  decreed  that  defendant  War- 
ren, administrator,  has  the  right  and  should  retain  out  of 
said  legacy  of  Palmer  a  sufficient  amount  to  pay  his  note  and 
interest  before  complainant  can  receive  anything  on  his  debt 
out  of  said  legacy;  that  defendant  Warren,  administrator,  has 
priority  over  complainant  From  this  decree  complainant 
has  appealed.  The  decree  of  the  chancellor  is  correct  The 
right  of  retainer  for  a  debt  due  the  estate  from  a  legatee  is 
an  equitable  doctrine  which  has  received  the  support  and 
sanction  of  courts  of  equity  from  the  earliest  cases.  The 
right  to  retain  is  grounded  upon  the  principle  that  it  would  be 
inequitable  that  a  legatee  should  be  entitled  to  his  legacy 
while  he  retains  in  his  possession  a  part  of  the  funds  out  of 
which  his  and  other  legacies  are  to  be  paid.  He  should  not 
receive  anything  out  of  such  a  fund  without  deducting  there- 
from the  amount  of  that  fund  which  he  has  in  his  hands  as  a 
debt  to  the  estate.  An  assignee  of  the  legatee  takes  his  legacy 
subject  to  the  same  equity  which  exists  against  it  in  his  hand& 
This  equitable  principle  and  doctrine  is  approved  by  all  the 
leading  text-writers.  In  2  Redfield  on  Wills,  581,  it  is  stated: 
"  There  seems  to  be  no  question  of  the  right  and  duty  of  the 
executor  to  set  off  any  debt  due  the  estate  from  a  legatee 
against  any  legacy  which  he  may  be  called  on  to  pay.  But 
this  right  of  retainer  does  not  extend  to  an  indebtedness  created 
after  the  decease  of  the  testator,  by  the  legatee  giving  security 
to  the  es^tate  for  the  indebtedness  of  other  parties.  It  has 
been  held  that  the  executor's  right  to  retain  upon  debts  due 
the  estate,  as  against  legatees,  is  prior  to  any  right  of  a  mort- 
gagee of  the  legacy." 

In  1  Pomeroy's  Eq.  Jur.,  sec.  641,  it  is  stated:  **  In  fact 
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sach  a  legacy  produces  no  effect  upon  the  indebtedness.  The 
only  effect  which  such  a  legacy  given  aimpliciier  can  have  is  to 
create  the  right  to  an  equitable  set-off.  The  legatee  might  not 
be  forced,  by  means  of  a  legal  action,  to  pay  the  debt  to  the 
executors,  when  he  could  in  turn  recover  back  from  them  the 
same  amount,  or  a  part  thereof,  by  virtue  of  his  legacy.  A 
court  of  equity,  in  order  to  prevent  this  circuity  of  action,  may 
permit  the  executor  to  set  off  the  debt  against  the  demand 
made  on  them  for  the  legacy;  and  if  the  estate  is  solvent,  so 
that  the  debtor  will  be  entitled  to  receive  payment  of  his  leg- 
acy, the  court  may  compel  the  executors  to  give  him  credit 
for  the  amount  of  the  legacy,  when  they  are  seeking  to  enforce 
the  claim  of  the  estate  upon  him  for  the  debt." 

It  is  said  in  Williams  on  Executors:  '*  Where  a  legatee  is 
indebted  to  the  testator,  the  executor  may  retain  the  legacy, 
either  in  part  or  full  satisfaction  of  the  debt,  by  way  of  set- 
off": 2  Williams  on  Executors,  1119.  So  also  Adams's 
Equity,  223. 

But  it  is  insisted  for  complainant  that  a  contrary  rule  pre- 
vails in  this  state;  and  we  are  referred  to  the  cases  of  Towles 
V.  TowleSf  1  Head,  601,  Mann  v.  Mann,  12  Heisk.  246,  and 
Steele  v.  Friersony  85  Tenn.  436,  as  sustaining  complainant's 
contention.  The  case  of  Towlea  v.  Towles,  1  Head,  601,  was 
the  sale  by  an  heir  of  his  interest  in  land,  and  the  adminis- 
trator afterward  sought  to  collect  out  of  the  land  a  debt  due 
from  the  heir  to  the  estate.  The  court  said,  if  the  sale  was 
bona  fide,  it  would  hold  against  the  debt  of  the  estate.  In 
Mann  v.  Mann,  12  Heisk.  246,  it  appeared  that  a  son  was  in- 
debted to  his  father's  estate,  and  was  insolvent.  His  interest 
in  his  father's  estate  was  attached,  upon  his  father's  death, 
by  some  of  the  creditors  for  their  debts.  The  administrator 
sought  to  have  the  indebtedness  from  the  son  to  the  estate  of 
the  father  given  priority  over  the  attaching  creditors.  The 
court  held:  *'The  son's  indebtedness  to  his  father's  estate  is 
not  a  lien  on  the  son's  share  in  the  father's  realty,  which 
share  is  therefore  subject  to  a  race  of  diligence  between  the 
personal  representative  of  the  father  and  the  other  creditors 
of  the  son."  Steele  v.  Frierson,  85  Tenn.  436,  was  where  there 
was  an  assignment  by  a  son,  before  his  father's  death,  of  hit 
interest  in  his  father's  estate,  his  interest  being  real  and  per- 
sonal. But  whether  there  was  involved  in  the  controversy 
before  the  court  any  personalty  does  not  very  clearly  appear. 
The  cases  referred  to  in  the  opinion  as  sustaining  the  position 
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MMumed  W9re  eaaMinvolTinff  realty  alone.  Bat  be  this  aa  il 
may,  the  partiea  were  eontent  not  to  raiee  or  present  the  quea- 
tion  of  retainer;  nor  waa  the  same  argued  before  or  paaaed 
upon  by  the  court  The  eaaea  do  not  saetain  the  contention 
of  the  complainant  Neither  of  the  caaea  waa  a  coDteat  be- 
tween the  legatee  and  an  execntor,  bat  were  caaea  of  realty 
which,  apon  the  father's  death,  deaoended  directly  to  tiie  heir, 
and  a  lien  had  to  be  fixed  either  by  attachment  or  assignment 
In  this  case,  it  is  a  legacy  in  the  hands  of  the  administrator 
citm  tutaTasnio  annexo. 
The  decree  will  be  affirmed,  with  costs* 


Wills  ~  DEDUcnotiB  smd  GbAson  AOAXNsr  DnraDonB.  —  Whea  aa 
heir  ow«d  the  intasUte  at  the  time  of  hie  death,  the  Mnoimt  of  tha  Uy| 
abould  be  deducted  from  such  heir*a  share  in  the  diatribntion  of  the  eeiatei 
i9kittemT.  ilf/^5N.  J.  Eq.99;iSAm.I>ec630.  Aatotheeffeotof  beqneatii- 
ing  a  legaej  to  a  debtor,  see  Rkkett  r.  IMngtUme,  S  Jdhaa.  Ou.  97;  1  Am. 
Deo.  168;  Zeiffkr  t.  SBbert,  0  Pa.  St  U;  47  Aa.  Di&  ttS;  CM  ▼.  < 
86  N.  a  296;  41  Am.  Bep.  468, 


Bailroad  V.  Sablbb. 

[91  TKlTKBSaBS,  OO&I 

Railroad  OoBPORATioini  — LiABiLrrr  or,  loa  Killiho  Stock. — If  ato^ 
from  being  frightened  by  a  moving  train,  mn  npon  a  treetle,  from  whi^ 
they  fall,  and  are  thereby  killed,  the  railroad  oorporation  ii  not  liable 
therefor  under  a  atatate  imposing  liability  for  atookt  ths  Idllfaig  m 
erippling  of  which  is  caused  by  any  moving  train,  or  engin«^  or  oan^ 

Chaptbb  101  of  the  statute  of  Tennessee  for  the  year  1891| 
the  coastrnction  of  which  is  involved  in  the  following  opinion, 
declares,  in  its  first  section, ''  that  whenever  any  stock  may  be 
killed  or  crippled  by  any  train  of  cars  or  locomotive  npon  an 
nnfenced  railway  within  the  state,  it  shall  be  the  duty  of  the 
section-master  to  notify  the  owner  of  such  stock  ";  and  in  sso- 
tion  2,  "  that  any  person,  company,  or  corporation,  or  lessee 
or  agent  thereof,  owning  or  operating  any  railroad  within  the 
state  of  Tennessee  shall  be  liable  for  the  value  of  any  horse, 
cow,  or  other  stock  killed,  whenever  such  killing  or  injury  is 
caused  by  any  moving  train,  or  engine^  or  eara  npon  siich 
track." 

Joseph  E.  JoneSy  for  the  plaintiff. 

CharUs  IL  Ewing^  for  the  ^^^'^danlL 
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LuRTON,  J.  The  act  of  1891,  chapter  101,  making  unfenced 
railiTMida  absDlixteljr  liabli  for  all  stock  killed  or  injured  on  or 
near  their  tracks  applies  only  to  injuries  resulting  from  actual 
collision  with  a  moving  engine  or  oar.  The  language  of  the 
act  forbids  any  other  construction.  The  injury  must  be  the 
direct  result  of  contact  with  *'  moving  trains,  cars,  or  engine." 
This  oonstruotion  had  been  given  to  the  old  law:  Milliken 
and  Ventrees'B  Code,  sees.  1298-1800;  Holder  r.  Chicago  etc. 
R.  R.  Co.,  11  Lea,  176. 

The  later  act  is  no  more  explicit  on  this  point  than  the 
former.  Similar  acts  in  other  statea  have  been  uniformly 
construed  as  applicable  only  to  oases  of  injury  from  direct 
collision.  Numerous  cases  are  cited  to  this  effect  in  7  Am.  A 
Eng.  Ency.  of  Law,  928.  To  the  same  effect  are  the  following: 
Burlington  etc.  R.  R.  Co.  v.  Shoemalm^  18  Neh.  369;  Holder  v. 
Chicago  etc.  R.  R.  Co.,  11  Lea,  176;  Croy  v.  Louisville  etc.  R*y 
Co.y  97  Ind.  126;  Knight  v.  New  York  etc.  R.  R.  Co.  (an  opinion 
of  the  court  of  appeals  of  New  York),  99  N.  Y.  25;  Interna^ 
Mortal  eU.R.R.  Co.  v.  Hughe^  68  Tejc.  290;  JeffereonvUle  etc. 
R.  R.  Co.  V.  Dwnlap,  112  Ind.  93. 

In  these  cases  the  animals  seem,  from  fright,  to  have  run 
ahead  of  the  moving  train,  and  onto  a  trestle,  from  which  they 
fell,  not  being  touched  by  the  moving  train. 

The  charge  was  erroneoue  upon  this  pointy  and  fixr  this  enor 
both  cases  must  be  reversed* 

Razlboad  CoMPAvm— Liabujtt  lom  Knj.nro  9iogk.-^A  nflroad 
company  is  not  liable,  under  the  Indiana  statute  of  1863,  for  iujurj  to  stock 
resulting  from  fright  at  the  ears,  where  the  injured  animals  had  not  been 
touched  by  any  oar,  locomotive,  or  other  carriage  belonging  to  the  eompanyt 
Peru  tte.  R.B.Oo.r.  Raakel,  10  Ind.  409;  71  Am.  Dee.  886^  and  note  eiti^ 
other  cases  decided  in  the  same  state.  The  liability  of  railroad  companiso 
for  killing  stock  is  discussed  generally  in  the  extended  notes  to  Tonawanda 
R.  It.  Co.  T.  Munger,  49  Am.  Dea  261-273;  Bame$  r.  Salem  tie.  B.  B.  G»., 
96  Am.  Dec  681,  6S2;  ^owmMft  sfe.  iTy  Oik  v.  Oelgert  BS  Am.  Bo(w  TOS-707. 
▲M.  e&  Bar.,  vob  xxx^—m 
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GoLB  Manufactubixq  Company  h  Golubb. 

m  Tbhnuub,  fiOSw) 

Abbitratioh  — ScnunsBiOH  to,  whsh  mot  a  Oondriov  PxHrnDKar  ro 
RiouT  OF  AarioM.  — If  a  oontraofe  for  the  erection  of  m  bofldiag  dMUret 
that  in  ease  any  diflbrenoe  ahonld  arise  between  tiie  parties  a«  to  the 
qnality  of  work  or  materials,  or  a«  to  any  other  qaestion,  the  sanie  diaU 
be  settled  by  arbitration,  the  contractor  may  neTcrtheless  Tt*int%in  an 
action  nnder  the  contract,  without  first  submitting,  or  offering  to  inb- 
mit,  to  arbitration.  The  breach  of  the  stipulation  to  submit  to  arbitn* 
tion  cannot  be  pleaded  in  bar  to  an  action  on  the  principal  oontraoti 
nnless  it  expressly  or  by  necessary  implication  makes  the  snbmissioa 
a  condition  precedent  to  the  maintonance  of  any  suit. 

IVTBRisT.  —  Thb  Allowanob  ow  Intbrbst  on  an  amount  due  upon  a  ooatraet 
rests  within  the  sound  discretion  of  the  ohanoellor,  in  TennoMee^  and 
the  supreme  court,  on  appeal,  will  not  interfere, 

Myen  and  Sneed,  for  the  plaintiff. 

W.  M.  Smithf  Casey  Youngs  and  Oantt  and  PaUenan^  for  the 
defendant 

L.  Lbhman,  S.  J.  The  bill  in  this  cause  was  preferred  by 
the  complainant,  a  corporation,  to  recover  from  the  defend* 
ant,  W.  A.  Collier,  the  price  and  valae  of  labor  and  material 
performed  and  furnished  in  the  construction  of  a  building, 
under  a  written  agreement  entered  into  between  them  on 
November  14,  1889,  the  portion  of  which  applicable  to  the 
question  raised  is  as  follows:  '*It  is  further  agreed  that  in 
case  any  difference  should  arise  between  the  said  Collier  and 
the  Cole  Manufacturing  Company  as  to  the  quality  of  work 
or  materials,  or  any  other  question  that  may  arise  under  this 
contract,  the  same  shall  be  settled  by  arbitration,  each  party 
selecting  a  good  man;  and  in  the  event  of  their  disagreeing, 
these  two  shall  select  a  third  party,  and  their  decision  shall 
be  final.  In  consideration  of  the  above,  said  Collier  is  to  pay 
the  said  Cole  Manufacturing  Company  nine  thousand  dollars 
($9,000),  more  or  less,  as  the  amount  may  be,  which  amount 
the  said  Collier  will  secure  by  deed  of  trust  on  nine  acres  of 
land  in  the  Kinnay  Heistand  subdivision  of  land;  said  trust 
deed  to  be  drawn  at  once,  and  held  by  E.  C.  Jones  until  said 
building  is  finished,  when  he  will  deliver  the  same  to  Mr.  W. 
I.  Cole." 

W.  I.  Cole  was  the  president  of  complainant  company. 

The  bill  further  alleges  the  execution  of  the  said  trust  deed 
and  delivery  of  it  to  E.  C.  Jones;  and  the  complainant  therein 
also  prayed  that  the  said  Jones,  who  is  a  deHsndant  in  the 
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eause,  and  Collier  be  decreed  to  deliver  up  said  trust  deed, 
and  also  asked  for  the  enforcement  of  the  same  to  satisfy  the 
amount  owing  by  W.  A.  Collier  to  the  complainant 

The  bill  contains  averments  of  various  demands  made  for 
the  delivery  of  the  trust  deed,  and  a  request  on  the  part  of  the 
defendant,  W.  A.  Collier,  to  have  a  submission  and  arbitra- 
ment of  the  claims  of  the  plaintiff  because  of  his  dissatisfac- 
tion, stated  in  a  general  way,  with  the  work  done  and  mate- 
rials furnished  by  the  complainant,  and  which  request,  it  i» 
averred,  was  made,  after  considerable  delay,  subsequent  la 
the  completion  of  the  building.  The  latter  allegations  atr 
made  in  the  bill  in  order  to  excuse  the  refusal  of  the  com-^ 
plainant  to  submit  the  matters  to  arbitration. 

The  defendant,  W.  A.  Collier,  demurred  to  the  bill,  assign- 
ing, as  ground  therefor,  the  failure  and  refusal  of  the  com- 
plainant to  arbitrate  differences  under  the  provisions  of  the 
written  agreement  of  November  14,  1889.  Such  demurrer 
was  overruled  by  the  chancellor,  and  thereupon  the  defend- 
ant, W.  A.  Collier,  filed  his  answer  and  cross-bill,  in  whichr. 
he  denied  that  the  complainant  had  complied  with  said  con* 
tract,  and  for  cross-action  set  up,  in  a  general  way,  without 
stating  the  amount  thereof,  damages  accruing  to  him  by  rea- 
son of  the  complainant's  failure  to  comply  with  its  contract,, 
and  arising  from  its  failure  to  comply  with  its  agreement  to 
arbitrate. 

The  complainant  made  no  objection  to  this  cross-billy  by 
demurrer  or  otherwise,  but  answered  the  same. 

The  chancellor  rendered  his  final  decree,  allowing  the  de» 
mand  of  the  complainant,  and  ordering  the  delivery  of  said 
trust  deed,  and  ordering  the  sale  of  the  land  embraced  therein 
for  the  payment  of  the  said  demand. 

Both  parties  have  appealed.  The  defendant,  W.  A.  Collier^ 
appealed  from  the  entire  decree,  and  the  complainant,  the 
Cole  Manufacturing  Company,  appealed  from  so  much  of  the 
decree  as  excluded  interest  on  the  amount  found  due  from 
May  1,  1890,  to  January  1,  1891,  or  only  allowed  interest 
from  January  1,  1891.  The  defendant,  W.  A.  Collier,  assigns 
for  error  that  the  court  below  erred  in  overruling  his  demur- 
rer and  subsequently  decreeing,  on  the  pleadings  and  proo^ 
that  the  agreement  to  arbitrate  was  not  a  bar  to  the  suit. 

We  do  not  deem  it  necessary  to  consider  whether  the  com- 
plainant, by  allegation  or  proof,  furnished  an  excuse  or  satie- 
factory  reason  for  fitiling  or  refusing  to  submit  any  matter  im 
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controverBy  raised  on  either  side  to  arbitration  under  the  pro- 
vfaions  of  the  agreement  of  November  14,  1B89.     Id  tbe  con- 
dition of  this  litigation,  and  under  i^  rales  of  lair  controlliog 
the  issues  made  bj  tbe  parties  and  the  proof  adduoedy  such 
inquiry  is  immaterial. 

The  position  of  the  defendant  is^  thai  in  tbe  oaee  of  any 
difference  or  controversy  between  him  and  the  complainant 
in  relation  to  any  of  the  mntters  contMned  in  their  agree- 
ment, no  suH  could  be  brought  by  the  complainant  until  there 
had  been  an  offer  made  to  settle  the  controversy  by  arbitra- 
tion; or  in  other  words,  that  an  arbitration,  cft  an  effiirt  to 
arbitrate,  was  a  condition  preeeient  to  the  right  of  tbe  com- 
plainant to  institute  its  suit.    This  oontention  is  erroneous. 

In  ffamilton  v.  Home  /tie.  Co.,  1S7  U.  S.  370,  the  paii^  of 
insurance  on  which  the  action  was  based  provided:  ^In  case 
differences  shall  arise  touching  any  loss  or  damai^e  after  proof 
thereof  has  been  received  in  due  form,  the  matter  shall,  at  the 
written  request  of  either  party,  be  submitted  to  impartial  ar- 
bitrators, whose  award,  in  writing,  shall  be  binding  on  Uie 
parties  as  to  the  amount  of  snob  loss  or  damage.**  Tlw  plain- 
tiff had  refused  to  enter  into  arbitration.  The  instmetion  of 
the  trial  judge  to  the  jury,  l^at  the  plaintiff  oovkl  not  main- 
tain his  action,  because  he  had  eo  refused,  was  adjudged  eno- 
neous. 

In  that  case  a  number  of  decisions  are  cited,  which  establish 
the  rule  that  the  breach,  by  the  plaintiff,  of  tiie  ac^neement  to 
submit  to  arbitration  cannot  be  pleaded  in  bar  of  tiie  aotion 
on  the  principal  contract,  unless  such  agreement  expresdy  or 
by  necessary  implication  made  the  sobmisston  a  condition 
precedent  to  the  institution  of  any  suit. 

Hamilton  v.  Home  Ins,  Co.,  187  U.  8. 870,  is  distinguished  by 
MV.  Justice  Gray,  who  delivered  the  opinion  thenun,  from 
Hamilton  v.  Liverpool  etc.  /na.  Co.,  136  U.  S.  242,  wherein  tbe 
policy  involved  contained  an  express  condition  that  noa^ 
tion  should  be  brought  until  there  had  been  a  sabmission  to 
arbitration. 

In  the  case  of  The  Ezeeleior,  128  U.  8.  40^  which  involved  a 
liability  in  admiralty  for  salvage  service,  tbe  parties  had 
agreed  to  submit  to  arbitration  the  amount  to  bs  paid  for  the 
service.  The  defendant  made  the  point  that  the  anit  could 
not  be  maintained,  because  of  the  omission  to  submit  to  arbi- 
tration, and  theooort  held  the  objeeticn  to  bs  inaffestoal,  and 
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said  that  the  remedy  of  the  defendant,  if  any,  would  be  in  an 
action  for  breach  ef  agreement  la  iubrait. 

In  this  view  of  the  ease,  ii  iaaleo  ntinecessary  to  discuss  or 
consfder  the  hiquiry  wh^therthrw  ogreemciyt  to  sobmit  to  ar- 
bitration was  void  because  it  operated  to  oast  tbe  jurisdiction 
of  tlie  courts. 

We  have  fully  investigated  the  evidence  contained  in  the 
reconi  mf  to  the  liabilrty  of  the  iMenii&nt,  W.  A.  CoHiev,  to  tke 
complainant  for  the  amount  rfafmed  by  the  plain tfif,amd  have 
therefrom  reached  the  conclusion  that  the  complainant  has 
fully  establiB}>ed  its  elalm,  and  that  the  defendAcit  has  failed 
to  establish  the  ilemaset  up  hf  way  of  aimuMLttiaa.  in  hia  eross- 
bfll. 

Tiiere  was  no  error  in  the  action  of  the  chancellor  !n  refus- 
ing to  allow  tike  complainant  interest  prior  to  January  1,  ISftl. 
That  was  a  noatler  which,  under  established  rules  of  law, 
rested  entirely  within  the  sound  dracreti^oti  of  the  dianeellor, 
and  with  the  exercise  of  which  we  do  not  feel  at  Kberty^to  in- 
terfere. 

Let  the  decree  of  the  chaneellor  be  aflBrmed.  The  costs  of 
the  chancery  court  will  be  paid  as  adjudged  in  theeoart  below, 
and  the  costs  of  thie  court  will  be  divided,  one  half  thereof  to 
be  taxed  against  the  complainant,  and  the  other  half  against 
the  defendant,  W.  A.  Collier. 

AaaaiaiRN-v  tc^  Sobsoi  ve  AuBnsAinnr:  8b«»  genecallj^  aite  ta  Com* 
merdai  Umion  Amur,  Co^  t.  Hoekmg,  2  Am.  8t.  Rep.  M6,  wh«re  referentes 
are  made  to  the  earlier  notes  oa  the  sama  subject  appended  to  AUegre  ▼• 
Maryland  Ins.  Co.,  14  Am.  Dec.  296;  NeUlelon  v.  OridUy,  5C  Am.  Dec  381. 
A  condition,  in  a  buiTding  contract,  that  all  dnpntes  coneemTng  tlw  yaliMof 
extra  werk  aliall  be  datermitted  by  arUtratioft  ia  Talid^  amd  preosdiaBl  to  ••• 
covery  1  Holmes  ▼.  Rkhsi,  56  Oal.  307;  Sa  Am.  Kefi.  54  Cooditioo  in  policy 
of  insorance  providing  for  arbitration  cannot  deprive  insured  of  his  right  of 
action,  unless  dearly  made  a  condition  precedent  to  the  existence  of  saoh 
right:  Birmingham  Fire  Ins,  Co,  r.  Faher,  126  Hi  929;  9^  Am.  9t.  Bep^  MS. 
Compare  Continental  Ins,  Co,  t.  Wilson,  45  Kan.  250;  t^Ia^9/L  Bsfi  HO; 
€hrman.Ammiomlma.  €•.  ▼•  AAfrAMk,  26  tfaU.  606. 
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Railroad  v.  Kelly. 

pi  TllcicsstBB,  6B9l] 
A  BaTUM>A1>  CbRPORATTOM's  LlABILTTT  AS  A  COMMOIT  OaSBIBB  TSBMIirAm 

when  the  goodf  are  mJelj  stored  in  iti  depot. 
Warkhoubbman. — Nboliobnob  gv  a  Wabkhousbmah  a  kot  Erabushbd 
BT  PBOOr  OB  ▲  FiBB,  Aod  the  dettmotion  thereby  of  goods  stored  with 
him. 

A  RaILBOAD  CoRPOBATIOB  is  LtABLB  as  a  WABBHOimBlCAH  BOB  THB  LOOB 

OB  GooM  nr  m  Depot  bt  Firb»  if  before  sach  fire  they  were  called 
for  by  the  consignee,  who  was  faUely  informed  by  the  employees  of  the 
corporation  that  the  goods  had  not  been  received,  and  he  was  thereby 
prevented  from  remoTiog  them.  Thongh  the  giving  of  this  false  infor- 
Buition  did  not  occasion  the  fire  by  which  the  goods  were  destroyed,  it 
did  eanse  them  to  be  left  in  the  depot  to  be  consumed  by  such  fire.  Not- 
withstanding the  fire,  the  goods  would  not  have  been  lost  but  for  the 
wrong  and  negligence  in  denying  that  they  had  been  received. 

NBOuaBMOB,  OB  What  a  PBOxnfATB  Causb. — The  proximate  oaose  of  SB 
injury  may,  in  general,  be  stated  to  be  that  act  or  omission  which  imm^ 
diately  causes  or  fails  to  prevent  the  injury;  an  act  or  omission  occurs 
ring  or  concurring  with  another  which,  bad  it  not  happened,  the  injury 
would  not  have  been  inflicted,  notwithstanding  the  latter. 

Damaobs. — MiASUBB  OB  Daicaobs  when  goods  shipped  over  railway  are 
destroyed  through  the  negligence  of  a  corporation  is  their  value  at  the 
plaoe  where  they  are  stored. 

LewU  Shepardy  for  the  plaintiff  in  error. 

Robert  P.  Woodard  and  W.  0.  M.  Thonuu,  for  the  defendant 
in  error. 

Caldwell,  J.  This  suit  was  brought  by  J.  W.  Kelly,  be- 
fore a  justice  of  the  peace,  to  recover  from  the  East  Tennessee 
Virginia,  and  Georgia  Railway  Company  the  value  of  five 
barrels  of  whisky.  He  recovered  judgment  for  $492,  and  on 
appeal  the  circuit  judge,  sitting  without  a  jury,  affirmed  the 
magistrate's  judgment,  adding  interest  thereto. 

The  railway  company  has  appealed  in  error,  and  in  this 
oourt,  as  below,  denies  its  liability,  either  as  couimon  carrier 
or  warehouseman. 

Kelly  purchased  five  barrels  of  whisky  in  New  York,  and 
caused  them  to  be  consigned  to  himself  at  Chattanooga,  his 
place  of  business.  The  East  Tennessee,  Virginia,  and  Georgia 
Railway  Company  was  the  last  carrier  over  whose  line  the 
goods  passed.  Oti  April  24, 1891,  that  company  unloaded  the 
whisky  from  its  car,  and  stored  the  same  in  its  depot  at  Chat- 
tanooga, where  it  remained  until  the  morning  of  the  29th  of 
the  same  month,  when  it  was  destroyed  by  fire. 

Kelly,  through  his  dniynjan,  culled  at  the  depot  and  de- 
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manded  the  whisky  on  April  25th,  &6th,  27th,  and  28th,  gener- 
ally  twice  a  day,  and  was  each  time  told  by  the  company's 
agent  that  it  was  not  there. 

How  the  fire  was  produced  is  not  disclosed. 

Under  these  facts,  the  railway  company  is  not  liable  as  a 
common  carrier.  Its  carrier  responsibility  terminated  when 
the  goods  were  safely  stored  in  its  depot,  and  before  they  were 
destroyed:  Butler  ▼.  East  Tennessee  etc.  R.  R.  Co,y  8  Lea,  82; 
Southern  Exp.  Co,  v.  Kaufman,  12  Heisk.  165  (last  paragraph). 

We  are  aware  that  the  authorities  are  in  a  state  of  irrecon- 
cilable conflict  upon  this  question,  several  of  the  states  having 
followed  the  lead  of  Massachusetts  in  holding  that  the  liabil- 
ity of  the  common  carrier,  ias  such,  is  ended  when  the  trans- 
portation is  completed  and  the  goods  are  safely  stored,  and 
several  others  having  given  their  sanction  to  the  doctrine 
announced  in  New  Hampshire,  to  the  effect  that  the  carrier 
responsibility  continues  until  the  consignee  has  had  a  reason- 
able opportunity,  after  the  arrival  of  his  goods,  to  receive 
them. 

Discussion  of  the  respective  considerations  upon  which  the 
two  rules  are  rested  by  their  opposing  adherents  will  not  be 
indulged  in  this  opinion,  since  this  court  has  heretofore 
adopted  the  Massachusetts  rule,  and  no  sufficient  reason  for 
changing  the  precedent  already  established  is  perceived. 

The  cases  of  Butler  v.  East  Tennessee  etc.  R.  R.  Co,,  8  Lea, 
82,  and  Southern  Exp.  Co.  v.  Kaufman,  12  Heisk.  165,  have 
been  followed  in  several  unreported  cases,  the  last  of  which 
was  East  Tennessee  etc.  Ry  Co.  v.  Oettys,  Tenn.,  Oct.  1892. 

In  2  Am.  &  Eng.  Ency.  of  Law,  391-394,  the  two  rules  are 
stated,  and  many  of  the  decisions  in  support  of  each  cited. 
Tennessee  is  there  erroneously  referred  to  as  one  of  the  states 
adopting  the  New  Hampshire  doctrine.  See  also,  on  same 
Bubject,  Story  on  Bailments,  sec.  543;  Schouler  on  Bailments, 
sees.  512-514;  and  Mecham's  Hutchinson  on  Carriers,  2d 
ed.,  sees.  867-374,  inclusive.  The  last  author,  in  section  370, 
correctly  places  Tennessee  among  the  states  following  the 
Massachusetts  rule. 

Then  as  to  these  goods  at  the  time  of  their  destruction,  the 
railway  company  had  ceased  to  be  a  common  carrier  with 
the  liability  of  an  insurer,  and  had  assumed  the  less  hazard- 
ous position  of  warehouseman,  in  which  it  was  bound  to  use 
ordinary  care  and  diligence  only,  and  was  responsible  alone 
for  the  consequences  of  its  negligence:  Schouler  on  Bailment8« 

Digitized  by  LjOOQIC 


904  Bailboad  9.  ExLur.  [Tau, 

tecs.  101,  613;  Lancas^  •Jtftlb  v.  MerchanUf  CoU»m-pnm  C^ 
89  TeiucL  35,  36;  24  Am.  St.  Rep.  68& 

Is  the  railway  company  liable  aa  warehouaeman?  If  tiie 
loss  resulted  from  its  negligeace  as  the  proximate  caoae,  yes; 
if  not,  no;  for  the  doctrine  of  proximate  and  remote  cause 
applies  here,  as  in  any  other  case  where  negligence  k  the 
ground  of  action.  The  harden  of  showing  n^Ugenoe,  and 
its  causal  connection  with  the  lose,  was  upon  the  plaintiff: 
Schouler  on  Bailments,  sec.  101;  LancatUr  MilU  v.  AfsrcAasIs' 
Coiton-preaB,  Co.,  89  Tenn.  85, 36;  24  Am.  St  Bep.  586;  Xo»m- 
viUe  eU.  fi'y  Co,  ▼.  ManchetUr  MilU,  88  Tenn.  653;  Hutchio* 
son  on  Carriers,  2d  ed.,  sec.  767. 

In  this  case,  there  is  no  proof  as  to  the  cause  of  the  fire;  henoe 
the  defendant  is  not  chargeable  with  negligence  in  causing  it 
Mere  proof  of  the  fire  and  destruction  of  the  goods  doe»  not 
show  negligence:  LouwMU  etc.  R*y  Co^  v.  Manchoiter  MUU^ 

88  Tenn.  653;  LancoMUr  MiUs  v.  UerchanU?  Coiiim^^pnu  Co,, 

89  Tenn.  35, 36;  24  Am.  St  Bap.  586.  Therefore,  if  the  plain- 
tiff succeed,  he  must  do  so  without  reference  to  the  cause  of 
the  fire. 

It  is  distinctly  shown  that  he  demanded  the  goods  several 
times,  and  that  Uie  defendant,  without  sufficient  excuse,  failed 
to  deliver  them.  That  alone  makes  a  clear  case  of  negligence; 
but,  manifestly,  that  negligence  did  not  cause  the  fire.  Did 
it  nevertheless,  proximately  cause  the  loss  of  the  goods? 

The  fire  and  the  loss  may  have  had  different  causes.  The 
fire  destroyed  the  goods,  but  it  does  not  follow  that  the  cause 
of  the  fire  and  the  cause  of  the  loss  to  plaintiff  were  one  and 
the  same,  in  legal  contemplation;  they  may  have  been  entirely 
different  The  failure  to  deliver  the  goods  when  demanded 
did  not  cause  the  fire,  but  it  did  cause  the  lost,  in  such  sense 
that  they  would  not  have  been  lost  without  the  failure.  Had 
the  defendant  delivered  the  goods,  they  would  have  been 
removed  and  the  loss  averted.  The  negligent  and  wrongful 
detention  of  the  goods,  and  that  alone,  expoeed  them  to  the 
fire;  and,  but  for  that  detention,  they  would  not  have  been 
destroyed,  though  the  fire  did  occur.  Thus  it  becomes  obvi- 
ous that  the  negligenoe  of  the  railway  company  waa  the  {prox- 
imate oause  of  the  loss.  The  causal  conneotion  between  tlie 
failure  to  deliver  the  goods  and  the  injury  to  the  plaintiff  is 
complete. 

In  a  late  case,  where  a  train  broke  in  two,  thereby  expo^inir 
cotton  on  the  rear  section  to  a  fire,  which  oonsumed  it,  Uus 
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HQurt^  speaking  through  Judge  Snodgraas,  said:  "The  proxi- 
mate oauae  of  an  injurj  may,  iu  geueral,  be  stated  to  be  thai 
aot  or  omission  whiob  immediately  causes  or  fails  to  prevent 
the  injury;  an  aei  or  omission  occurring  or  concurring  with 
Another,  which,  had  it  not  happened,  the  injury  would  not 
baTe  been  inflicted,  notwithstanding  the  latter.  Illustrating 
by  these  facts,  it  ia  true,  the  fire  destroyed  the  cotton,  and  in 
that  sense  caused  the  loss;  but  it  appears  that,  notwithstand- 
ing the  occorrenoe  of  the  fire,  the  cotton  would  not  have  been 
burned  by  it  had  not  the  breaking  of  the  train  while  it  was 
being  removed  happened,  so  that,  but  for  this  fact,  the  cotton 
would  have  been  saved.  This  [the  breaking  of  the  train] 
must  therefore  be  held  to  be  the  proximate  cause  of  the  loss, 
and  if  it  was  the  result  of  negligence,  the  carrier  must  answer 
for  it":  Deming  v.  Merchant^  Catton-praa  etc.  Co.,  90  Tenn.  353. 

That  definition  and  illustration  of  proximate  cause  is  con- 
clusive of  this  ease.  There,  as  here,  the  fire  which  consunied 
the  goods  was  caused  without  the  fault  of  defendant,  and 
there,  as  here,  ihe  goods  became  exposed  to  the  fire  through 
the  negligence  of  the  defendant,  but  for  which  the  injury 
would  not  have  been  inflicted.  There,  as  here,  that  negli- 
gence, and  not  the  fire  or  its  cause,  proximately  caused  the 
loss  to  the  owner. 

Lamoni  v.  NashvilU  etc.  B.  R.  Oo.,  9  Heisk.  58,  is  not  in 
conflict  with  the  case  last  cited,  or  the  decision  here  made. 

Our  attention  has  been  called  to  several  cases  from  other 
Btates. 

In  that  of  Burlington  etc.  R.  R.  Co.  v.  Arms,  15  Neb.  69,  the 
consignee  called  for  his  goods  several  times  after  the  arrival, 
and  was  told  each  time,  by  the  company's  agent,  that  they 
bad  not  been  received.  Thereafter,  without  any  other  n^li« 
gence  on  the  part  of  the  company,  its  depot  was  burned,  and 
the  goods  destroyed.  The  owner  recovered  the  value  of  his 
goods. 

In  Famlhner  v.  Hart,  82  N.  Y.  413,  87  Am.  Rep.  574,  the 
goods  were  called  for  upon  arrival  at  destination,  but  delivery 
was  refiised  until  the  next  day,  because  it  was  not  '*  conve- 
•nient"  then  to  deliver  them.  The  warehouse  and  goods  were 
destroyed  that  night  by  fire.  The  defendant  was  held  liable 
lor  the  loss. 

In  Kansas  City  etc.  R.  R.  Co.  r.  Morrison,  84  Kan.  502,  65 
Am.  Rep.  252,  the  owner  demanded  his  trunk,  and  was  in- 
fiurmed  it  had  not  come,  when  in  fact  it  had  come.    The  com- 
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pany*8  depot  was  subsequently  entered,  the  trunk  broken 
open  and  robbed  by  burglars,  without  fault  of  the  oompany. 
The  owner  obtained  judgment  for  the  contents  of  his  trunk. 

In  Richmond  etc.  R.  R.  Co.  v.  Benson,  86  Gk.  203,  22  Am. 
St.  Rep.  446,  there  was  a  deviation  in  route  of  shipmenti 
causing  some  delay,  and,  after  arrival  of  the  goods,  demand 
was  made,  and  delivery  refused.  The  goods  were  thereafter 
destroyed  in  the  depot  by  an  unprecedented  flood,  and,  upon 
suit  being  brought,  the  company  was  held  liable  for  their 
value. 

Though  decided  upon  similar  facts,  those  cases  are  not  of 
much  importance  here,  because  in  each  of  them  the  defend- 
ant was  adjudged  liable  as  common  carriers,  and  that  with- 
out reference  to  the  question  as  to  whether  or  not  its  negligence 
proximately  caused  the  injury.  In  the  Georgia  case  the  court 
said  that  the  wrongful  acts  of  the  company  constituted  a  con- 
version of  the  goods.  A  mere  inadvertent  statement,  by  the 
agent,  to  the  owner  demanding  goods  then  in  the  company's 
depot,  that  they  have  not  arrived,  is  not  a  conversion:  LouU^ 
vUle  etc.  R.  R.  Co.  v.  Campbell,  7  Heisk.  258. 

For  the  reasons  stated,  the  railway  oompany  is  liable,  in 
this  case,  as  warehouseman. 

The  goods  having  been  totally  destroyed,  the  measure  of 
damages  was  the  value  of  the  goods  at  Chattanooga:  Hutch- 
inson on  Carriers,  sec.  769;  Phosnix  Ins.  Co.  v.  Erie  Transp.  Co., 
117  U.  S.  322;  Mobile  etc.  Ry  Co.  v.  Jurey,  111  U.  S.  585; 
Dean  v.  Vaccaro,  2  Head,  489;  75  Ani.  Dec.  744;  Erie  Dis- 
patch V.  Johnson,  87  Tenn.  490. 

Affirm  the  judgment,  with  costs. 

Railroad  Companies,  when  tuub  LxABiLrrr  as  Ck>iiitov  Carribu 
Terminates.  —  Liability  does  not  terminate  until  th«  ear  oontaining  the 
goods  has  been  placed  in  such  a  position  that  it  oan  be  conveniently  nnloaded 
by  the  consignee:  Independence  Mills  Cfa.  r.  Burlington  tie.  Ry  Co.,  72  Iowa, 
535;  2  Am.  St.  Rep.  258,  and  note,  in  which  other  cases  in  the  American 
Decisions  relating  to  this  subject  are  cited.  If  the  owner  of  the  goods  per^ 
mits  them  to  remain  at  the  depot  an  unreasonable  time,  the  liability  of  the 
company  as  common  carrier  is  thereby  terminated,  and  it  becomes  liable  ae 
warehouseman  only:  Union  Pac,  R*y  Co,  ▼.  Moytr^  40  Kan.  184;  10  Am.  S^ 
Rep.  ]83.  See  also  note  to  Lancaster  Mills  v.  Merckania  etc  Oo.,  2i  Am. 
St.  Rep.  613.  After  placing  the  goods  in  the  warehouse,  he  is  liable  only  for 
or<linaiy  neglect:  Schfmk  v.  PhiiculelpJiia  Steam  Propeller  Co.,  60  Pa.  St.  109; 
100  Am.  Dec.  541;  Bunvuglis  v.  Grand  Trunk  B*y  Co.,  67  Mich.  351;  Oakes- 
tan  etc.  Ry  Co,  v.  Smith,  81  Tex.  479. 

Nboltoence.  —  Proximate  and  RsMarE  Cause:  See  iUnstrative  cases 
In  the  notes  to  Forney  t.  Oeidmacher,  42  Am.  Rep.  390-393;  Uemy  ▼.  DewuK 
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47  Am.  Rep.  S81-S87f  TfXIte?.  CMJr,  0S  Am.  Rapu  187-106.  la  deftermfning 
wh«l  m  a  proximate  eaoM^  the  trae  rnU  i%  to  oonaider  whether  the  injury  ie 
the  nataral  and  probable  oooseqnenoe  of  the  negligenoe:  WeH  Makouiog  7^, 
r.  WtUaom,  116  Pa.  St  344;  2  Am.  St  Rep.  804.  Thii  resnlto  from  the  prin- 
ciple  that  one  who  ie  guilty  of  negligence  ii  deemed  to  hare  foreseen,  and  i« 
liable  for  all  conseqaences  which  may  natarally  eneae  therefrom,  without  the 
intervention  of  tome  other  independent  agency,  althongh,  in  adranoe,  the 
actual  result  might  have  been  improbable:  Bunting  r.  HogaeU^  139  Pa.  St 
)G3;  23  Ain.  St  Rep.  192,  and  note;  Quifflqf  v.  Delaware  etc  Canal  Co.,  H^ 
Pa.  St  388;  24  Am.  St  Rep.  60 i.  Another  way  of  expressing  the  mle  is, 
that  if  the  facts  constitute  a  continuous  succession  of  events,  so  linked  to- 
gether that  they  become  a  natural  whole,  liability  will  attach;  while  if  the 
ehain  of  events  is  so  broken  that  they  become  independent  and  the  final 
result  cannot  be  said  to  be  the  natural  and  probable  consequence  of  the  neg- 
ligence, liability  will  not  attach:  Haverly  v.  8taU  Um  eie,  R.  R.  Co.,  135 
Pa.  St  60;  20  Am.  St  Rep.  848.  In  other  words,  there  must,  between  the 
injury  and  the  negligence,  be  a  causal  oonneotion,  uninterrupted  by  the  in- 
terposition  of  any  independent  human  agency:  Oterfm  v.  Somentit,  140  Pa.  St 
70;  23  Am.  St  Rep.  220. 

Mbasurb  or  Damaqbs,  when  personal  property  k  lost  or  destroyed  by 
the  negligent  act  of  another,  is  the  full  market  value  of  the  property  at  the 
time  of  the  loss,  and  interest  thereout  AtianUa  §lc  MUk  ▼•  Cofeif,  80  Qm.  146; 
12  Adl  St  Rep.  244. 


BioHARDs  V.  Statu. 

[n  TxMNKSsaa,  728.] 
Wmman — Oo-difuidahts —Right  to  Plaob  uhdbbthb  Bvli.  ~If^  dar- 
ing the  trial  of  two  persons  charged  with  orimOb  they  annonnoe  their 
purpose  to  testify  as  witnesses,  each  for  himself,  neither  can  be  placed 
nnder  the  rule,  and  excluded  from  the  room  daring  the  examination  of 
the  other. 

8.  O.  HeiskeUy  for  the  plaintiff  in  error. 
Atiomey'Oeneral  Pickley  for  the  state. 

LuBTON,  J.  John  and  James  Richards  were  jointly  indicted 
for  murder,  and  tried  together.  Both  were  convicted, — James 
of  an  assault  and  hattery,  and  John  of  voluntary  manslaughter. 
The  latter  only  has  appealed.  After  the  conclusion  of  the 
state's  evidence,  the  defendants  announced  their  purpose  to 
testify  as  witnesses,  each  for  himself.  James  was  first  offered 
for  exanii nation,  whereupon  the  court,  on  motion  of  the  dis- 
trict attorney,  ordered  that  John  should  be  placed  under  the 
rule,  and  excluded  from  the  court-room  during  the  examination 
of  his  co-defendant.    To  this  ruling,  and  against  his  oons» 
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qnent  axeluflion  from  the  eeuii-zoom  while  his  oe-defimdant 
WAft  being  ezemined,  John  Biehards  ^ceepted.  The  ruling 
of  the  court  irae  erroueons. 

The  constitution  guarantees  to  every  defendant  in  a  crimi- 
nal  prosecution  ''  the  right  to  be  heard  by  himself  aiui  his 
counsel  ^i  CoqbL,  art  1,  aec.  9. 

This  guaranty  inoludes  the  right  to  be  present  at  every 
stage  of  the  trial:  Andrews  v.  State,  2  Sneed,  550;  Witt  y.  State^ 
5  Cold.  11;  Cooley'a  Constitutional  Limitations,  390. 

It  has  been  suggeated  that  the  right  of  a  defendant  to  tes- 
tify in  a  criminal  proeecution  is,  by  the  statute  conferring  tfas 
right,  limited  to  tiie  delivery  of  evidence  '*  for  himself/'  and 
that  he  may  not  testify  either  for  or  against  a  co-defendant 
If  this  were  conceded,  it  would  neverthelesB  be  error  to  pre- 
vent a  oe-defendant  from  being  present  during  such  evidence. 
How  else  could  he  see  and  know  that  the  evidence  was  lira- 
itcd  as  indicated  by  the  suggestion,  or  that  the  jury  were  prop- 
erly guarded  against  giving  effect  to  it  as  against  the  absent 
co-defendant?    But  we  do  not  assent  to  the  limitation  put 
upon  the  testimony  of  such  a  co-defendant.     When  one  of 
several  defendants  on  trial  together  voluntarily  becomes  a 
witness,  he  is  a  witness  for  all  purposes.     If  he  knows  facts 
injurious  to  a  co-defendant,  they  may  be  brought  out  either 
by  his  own  counsel  or  by  the  state.    The  witness's  best  line  of 
defense  for  himself  may  lie  in  evidence  involving  the  guilt  of 
his  co-defendant     On  what  principle  shall  it  be  aaid  that 
such  testimony  would  be  inadmissible?    If  admissible  in  his 
own  interest,  how  is  its  effect  upon  his  co-defendant  to  be  pre- 
vented?   Practically,  it  could  not  fail  to  be  injurious  and 
prejudicial,  even  if  the  jury  were  instructed  to  disregard  it  as 
to  the  co-defendant  affected.    We  know  of  no  principle  which 
would  exclude  any  competent  evidence,  simply  because  it  came 
from  a  co-defendant  testifying  for  himself  under  the  statute. 
In  view  of  the  possible  prejudice  of  such  evidence,  or  of  its 
possible  advantage,  the  right  to  be  present,  and  to  hear  and 
examine  such  a  witness  when  testifying  for  himself,  is  an  im- 
portant right  toeveryotherdefendant  jointly  on  trial  with  the 
testifying  defendant     The  violation  of  this  right  is  dearly 
reversible  error. 

For  this  error,  as  well  as  for  another  occurring  in  the  chaigi^ 
and  which  we  state  orally,  this  case  must  be  reversed*  and  z^ 
manded  for  a  new  trial. 
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RiOBT  OF  AoovsBD  TO  BB  PRBSSTr  DuRiifO  HI8  Trial.  —  PH^tonor,  where 
ttie  felony  ia  capital,  ha*  a  right  to  be,  and  ronst  be,  personally  present  at  all 
Ulnae  in  the  oourae  of  hia  trial,  when  anything  is  said  or  done  aff«ctitig  him 
as  to  the  charge  against  him  in  any  material  respect;  where  the  felony  is  lens 
than  capital,  he  hat  the  same  riglit  to  be  present,  bnt  it  is  not  esiseutial  to 
MOTiotioii  thai  ha  most  be  so,  at  all  events:  SuUe  v.  KeUy,  97  K.  C.  404;  2 
Am.  St.  Rep.  299.  Caaes  sustaining  the  rule  that  a  defendant  testifying  in 
his  own  behalf  haa  a  right  to  remain  in  the  court- room  while  other  witnesaea 
ara  giving  thair  taatimonj  ara  Oanmm  w.  HtaU.  66  Miaa.  196;  Setf  ▼•  8ua$t 
66Miaa.mL 
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AmLLATB  PftOOBDUBi,  errort,  immaterial,  will  be  dlaregardeii  f7* 

Banks  ahd  Bam  kino,  cashier,  powers  anddoties  of,  247. 

trustee,  deposit  made  by,  may  be  paid  ont  on  his  oheok  withoat  c 
ing  the  beneficiary,  163. 
Bbmbvit  SociKTiKa,  change  in  beneficiary,  how  may  1m  made^  4S1. 
BouNDARin,  monuments  control  distances,  463. 

of  lands  fronting  upon  the  sea,  333. 

survey  as  actnally  made  controls,  453w 

Carrikrs,  power  of,  to  limit  their  liability,  87ii 

termination  of  liability  of,  906. 
Chattxl  Mortoaob,  removal  to  another  state  of  property  sobjeel  to^  tM. 
CoNFUCT  or  Laws,  contracts,  by  what  laws  controlled,  828. 

sale,  place  where  deemed  to  have  been  completed,  848. 
CoNSTiTirTioNAL  Law,  damaging  private  property,  provisions  prohibiting, 
837-839. 

taking  of  private  property,  injury  to  property  by  grading  streeti^  when 
i8a,&36,  837. 
CoirrRAOTOBS,  liability  of  municipal  corporations  l»r  acts  or  negligenoe  ol, 

411-418. 
OoNTRAors  for  building,  architect^  oertifioate  of,  may  be  made  prereqviaite 
to  action  upon,  617. 

for  building,  architect,  unreasonable  act  or  refusal  of^  618. 

for  building,  intentional  departure  from,  by  contractor,  618. 

for  building,  substantial  performance  of,  is  sufficient,  616. 

mistake  in,  due  to  oarelessness,  will  not  support  *  olaim  for  rtformatloa, 
621. 

reformation  of,  when  will  be  decreed,  62L 

nnilateral,  are  enforceable,  50. 
COMTBTAHOBS,  acknowledgment,  certificate  of,  attesting  by  deputy,  126. 

aoknowledgmeat^  certificate  of,  official  oapaoity  of  officer,  when  suA* 
ciently  appears  in,  125. 

acknowledgment,  certificate  of,  presumption  in  favor  of,  126. 

acknowledgment,  certificate  of,  what  should  state,  125. 

constitutionality  of  statutes  validating  void  acknowledgments  of^  lS8w 
Corporations,  residence  of,  892. 
Costs  in  mandamus  proceedings,  556. 
Criminal  Law,  false  pretenses,  crime  of,  where  consummalsd»  18C 

false  pretenses,  indictment  for,  sufficiency  of,  134. 

trial,  prisoner's  right  to  be  present  during,  909. 

PmaoM,  exemplary,  ground  for  allowance  o^  tt 
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Damages  for  grading  streets,  or  for  change  in  crado  ttieraol^  wImb  rNOP> 
erablo,  837-85a 

for  meotal  snffertng,  22,  711,  71 2L 

resulting  to  property  from  pablio  improTementi^  wlien  anul  1m  0om> 
pensated,  837-850. 
DKnNiTiON  of  eonveriiiou,  Mi 

of  demnrrage,  634. 

of  fixtnres,  491. 

of  guaranty  and  snretysbip^  723b 

of  hydraulic  iniuing.  552. 

of  perils  of  the  sea,  539. 

of  right  ef  sfanjpsfgt  mttamitm,  lOOL 

of  taxation  and  assessmenti  263. 

of  trespass,  487. 

of  watercoarse,  392. 
Dbmubraob,  burden  of  proof  to  establish  right  to^  6S8L 

charterer  or  consignee,  when  liable  for,  in  Ae  absence    *  contnol^  CI7« 

collision,  delay  caused  by,  when  gives  right  to,  099. 

consignee  is  not  liable  for  causes  over  which  he  luct  ao  wMttNl;  tt& 

consignee,  when  liable  for,  638*. 

custom  or  usage  cannot  destroy  rigkt  tc^  636. 

damages  in  the  nature  of,  may  be  recoTcred  for  JettntJai^  ML 

danage^  ueasi&re«f,.fdv  dshsy  of  Teasel,  0381  1 

days,  what  tD  be  oooutedin  oUitn  to9f  640. 

definition  of,  634. 

delays  of  consignee  whidi  give  na%  to  right  to^  636^  Q7. 

illegal  seizure,  when  creates  right  to,  639. 

inoi«dee  hire  of  crew  and  wharfage  leeS|  63& 

lay-days,  commencement  of,  639. 

lay-days^  definition  4)f ,  639« 

liability  for,  stands  upon  the  same  footing  as  liability  for  freight  ML 

liability  fee,  whea  fixed  by  contraoti  oaooot  be  »ToiAed  oa  the  giiiii 
that  the  delay  was  without  fault^  636. 

lien  for,  641. 

master  of  skip^  mistake  ol^  causing  delay  wffl  not  glvo  right  4s^  6S7i 

rainy  days,  wfasi  ars^  and  when  to  be  ezdaded  in  oompotiaf  tia%  6111 

right  o^  it  not  always  baaed  on  oontraol^  635^  699» 

strikes,  delays  caosed  by,  641. 

when  recoverable,  in  the  abeenoe  of  oontmel^  63flw 
DuBBSs,  threat  of  proeecution,  337,  338. 

threat  of  prosecutioo  of  relative^  388b 

Et.vtTnows,  irregQiarities  of,  when  will  be  disregarded,  966. 
EviDBNCB,  confesssions,  influence  which  will  render  inndmiMible,  16IL 

oonfessiotts,  preliminary  examination  tc  neoertain  whettier  they  art  w^ 
untary,  17<X 

opinions  of  persons  who  are  not  erperti,  when  ndmisiihle,  98,  9k 

opinions  of  witnesses  as  to  value,  89. 
KxBcuTiON,  exemption  of  farming  tools,  who  entitled  to^  894. 

exemption  of  property  Inpt  for  sate,  835. 

VxKB,  bailee,  liability  of,  fer  property  destroyed  by,  607. 

burden  of  proof  concerning  negligence  in  oontrallio^  lOIL 
eare  after  beiBg  net  o«lb  1 


Digitized  by  VjOOQIC 


Index  to  thjb  Notbb.  918 

VXRi,  oare  wfaiob  must  be  ased  to  prevent  spread  of,  508. 

oare  which  matt  be  used  to  preveat  ipread  of,  from  fnmftoet  ind  \0m% 

sose. 

clearing  land,  right  to  start,  for  purposes  of,  603* 

damages,  when  recoverable  for  injuries  oansed  by,  607* 

Instances  of  liability  of  owner  of  land  for  starting,  60i. 

instances  when  owner  on  whose  property  fire  wis  started  It  nod  UaUt 
for,  602,  603. 

kindling,  near  combustible  material,  604. 

kindling,  on  the  land  of  another,  liability  for,  606. 

liability  of  owner  of  property  who  sets  out  fire  on  his  own  land,  60QL 

negligence  in  starting,  existence  of,  is  a  question  for  the  Jury,  60S;  60IL 

presumption  of  negligence  does  not  arise  from  destrnetbn  ol  proper^ 
by,  502. 

right  to  start,  for  purposes  of  burning  fallow  and  woodland^  0081 

sparks  from  chimneys,  liability  for  injuries  oausikl  by»  606L 

spreading  from  clearing  land,  60S. 

started  by  negligence  in  use  of  steam  thrashing-machiiM^  602. 

starting  of,  when  the  presumed  cause  of  damage,  60lw 

used  to  create  motive  power,  liability  for  escape  o^  606. 

wind,  spread  of,  by,  liability  for,  604,  605. 
Fibs  Depabtmbnt,  liability  of  municipal  corporations  te  liigttgeni  m 

wrongful  acts  of  offioers  or  employees  of,  806^  890. 
FiXTOBBS  defined,  491. 

when  treated  as  personalty,  and  when  as  realty,  491. 
Fbaudulbmt  Convbtabobb  are  valid  as  between  the  pnrtias,  4S7« 

grantee  of,  when  may  be  allowed  expenditures  made  nndir,  447* 

recovery  by  grantor,  of  property  conveyed  l^,  447. 


Hospitals,  liability  of  municipal  corporations  for  negligence  < 

of  officers  of,  402. 
HvsBAND  AMD  WiTB,  antenuptial  agreements,  husband  must  prore  i 
of,  230. 

competency  of,  as  witnesses  for  or  against  each  other,  498. 

conveyances  made  in  fraud  of  husband's  marital  rights,  280. 
Htdbavlic  Mining,  eastern  cannot  create  right  to  deposit  ddbrk  tnm,  \ 
private  property,  567. 

dibris,  custom  cannot  give  right  to  deposit,  on  private  property,  6ff7. 

dibriSf  deposit  of,  not  sanctioned  by  laws  concerning  mining  rights^  661b 

dibri8  from,  deposit  of,  statutes  cannot  sanction,  656. 

dif>ri$  from,  joinder  of  parties  in  suits  to  restrain  depositing  d^  664. 

definition  of,  552. 

description  of,  eflfect  of,  553. 

when  amounts  to  a  naisanoe,  554. 

Insolybnot,  discharge  in,  does  not  affect  judgment  reoovorsd  in 
state,  343. 
discharge  in,  does  not  affect  resident  of  another  state,  348» 

yrTKJiBS,  disqualification  of,  on  account  of  interest,  158. 
JuDOMBNT,  lien  of,  time  of  duration,  how  to  be  computed,  200b 

of  what  conclusive,  765. 

parol  evidence  to  prove  what  was  determined  by^  766b 

satisfaction  of,  by  levy  of  execution,  246. 

▲M.  ST.  BBT.,  VOU  XXZ.-U 
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LdxLi  malice  in  pnblieation,  what  sufficient  evidence  of,  533b 
privileged  oommunicationay  olassificatioa  of,  633. 
protest  of  oommeroial  paper,  epeoial  damages  for,  whether  must  be  al- 
leged, 169. 
protest  of  oommeroial  paper,  whether  may  amount  to,  158. 
pnblicatioik  of,  what  is  sufficient,  633. 

Malioious  Probboutiok,  probable  oaose,  definition  of,  758. 
Master  amd  Sbrtant,  danger,  duty  of  master  to  warn  servant  of,  760. 
discharge  of  servant  before  the  expiration  of  time  of  hiring,  67. 
hire  for  a  year,  when  presumed,  67. 

orders  and  advice  of  master,  right  of  servant  to  rely  upon,  750. 
risks  which  servant  assumes,  7i9. 
MiOHAKiOB*  LiBNS  against  property  of  municipsl  corporations,  806b 

poles  planted  in  the  public  streets,  when  subject  to,  305. 
Mnu»R  of  title,  when  does  not  take  plaoe,  246w 
Hkakx  ov  Law,  relief  from,  when  will  be  granted,  461. 
If  ORTOAOi,  assignment  of,  by  assignment  of  debt,  422. 
MuHioiPAL  Bonds,  bona  JitU  porchasers  of,  when  protected  against  tsorsi 

vioes  in,  300. 
Issned  without  authority  of  law  are  void,  300,  618. 
pnrohasers  of,  must  take  notice  of  law  concerning^  800. 
MumoiPAL  Co&POBATiONS,  Contractors,  liability  for,  411. 
oontraotors,  liability  for  mode  in  which  they  act,  412. 
oontractors,  liability  for  negligence  of,  in  leaving  streets  in  dangerous 

condition,  412. 
oontraotors,  liability  for,  when  the  work  to  be  done  is  necessarily  dsa- 

gerons,  412. 
contractors,  liability  for,  when  their  wrongful  aot  is  sanctioned  by  their 

contract,  412. 
oontractors  not  liable  for  acts  which  are  not  nnlsanoes  nor  necessarily 

dangerous,  418. 
distinotion  between  different  powers  of,  877. 

duties,  governmental  or  discretionary,  liability  for  negligent  perform- 
ance of,  879. 
duties,  legislative,  no  liability  can  arise  from  not  exercising,  379. 
duties,  municipal,  liability  for  negligent  performance  of,  878. 
duties  prescribed  by  charter,  liability  for  negligence  in  performance  ci, 

87& 
duties,  public,  for  negligent  performance  of  which  no  liability  can  arisen 

382. 
duties,  public,  imposed  by  their  charters,  cases  in  which  liability  for 

negligent  performance  does  not  exist,  883. 
duties,  public^  liability  for  negligence  in  discharge  of,  881,  382. 
duties,  public^  prescribed  by  charter,  negligence  in  performance  of,  381, 

882. 
duties,  public^  voluntarily  assumed,  liability  for  negligence  in  perform- 
ing, 882. 
Are  department,  negligence  of  officers  of,  creates  no  liability  against, 

398. 
fire  department,  negligence  of  officers  resulting  in  collision  or  other  ao^ 

cident,  898. 
flre  department,  negligence  or  misconduct  of  officers  in  causing  destnM^ 

tion  of  property  to  stop  conflagratbns,  399. 
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MuHiaiPAL  OoBPORATiOKS,  fire  department^  negligenoe  respecting  olsteroi 

and  other  appliances  of,  899. 
hospitals  and  almshonses,  liability  for  negligence  of  officers  of,  402. 
incidental  powers  of,  225. 
liability  for  injuries  resulting  from  negligence  in  management  of  watei^ 

works,  400. 
liability  for^eglect  of  duties  undertaken  for  profit,  878. 
liability  for  negligence  and  torts,  classification  of  cases  in  which  it  does 

not  exist,  379. 
liability  for  negligeuoe  and  torts,  general  principles  controlling,  376. 
liability  for  negligence  and  torts  in  the  performance  of  public  duties,  381. 
liability  for  negligence  and  torts  is  restricted  to  mnnicipal  duties,  377, 

878. 
liability  for  negligence  and  torts  of  their  officers  and  agents,  876-413. 
Kability  for  negligence  and  torts,  tests  of,  876. 
liability  for  negligence  and  tiirts,  when  governed  by  the  rules  applicable 

to  private  corporations,  376,  377. 
liability  for  non-performance  of  duties  prescribed  by  their  charters,  378. 
liability  for  i|ot  adopting  proper  ordinances,  379. 
light,  power  of,  to  manufacture  gas  and  electricity  to  furnish,  to  citizens^ 

226. 
negligence  of  fire  department  or  its  officers,  398. 
negligence  of,  in  adopting  plan  of  public  work,  380.     . 
negligence  of,  in  business  which  city  engages  in  for  profit,  402. 
BOgligOQce  of,  in  management  of  a  building  rented  for  profit,  403. 
negligence  of,  in  management  or  maintenance  of  school  property,  398. 
negligence  of,  in  manafjement  or  maintenance  of  water- works,  398-401. 
negligence  of,  in  performing  goverymeutal  or  discretionary  duties,  379, 

881. 
negligence  of,  in  performing  private  municipal  duties,  376-378. 
negligenoe  of  officers  in  respect  to  public  streets,  cases  affirming  lia- 
bility of,  386. 
negligence  of  officers  In  respect  to  public  streets,  oases  denying  liability 

of,  884. 
naisances,  liability  for  aots  of  officers  engaged  in  abating,  410. 
nniMmoes,  liability  for  oreating,  395. 
nnisanoes,  liability  for  not  exercising  power  to  abate,  397. 
nnisanoes,  liability  for  plan  of  publio  work  which  must  result  in  creat* 

ing,380. 
miisances  resulting  from  defect  in  plan  of  public  work,  396. 
nuisances,  sewers  planned  so  as  to  discharge  their  contents  on  private 

property,  897. 
officers  acting  in  the  discharge  of  governmental  duties,  381. 
officers  acting  where  municipality  could  not  have  authorized  them  to 

aet»406. 
officers,  malice  of,  corporation  is  not  liable  for,  407. 
officers  not  appointed  by  the  city,  liability  for,  404. 
officers,  municipality  is  not  liable  for  their  neglect  of  their  duties,  403. 
officers,  municipality  is  not  liable,  unless  they  were  acting  in  the  di^ 

charge  of  corporate  duties,  404. 
officers,  surveyors,  not  liable  for  errors  of,  408. 
officers,  torts  of,  city  is  not  liable  for,  if  unauthorized,  608. 
officers,  torts  of,  general  rules  as  to  liability  of  municipality  for,  405. 
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MvnoFiL  OoKMnjenasn,  offc«ra,  torti  of,  while  aeting  wifliiB  ikm  i 

their  em^oyment,  408. 
iAeeta^  kn&gmtm  «f,  Bonioipelttf ,  wfaeo  liable  for,  407. 
erdinanoei,  not  liable  for  enaotiiig,  permitting  aet  wfaioh  prorwl  inju^ 

oM,379. 
erdixumoea,  not  liable  for  not  adopting  proper,  879. 
etdinanoei,  Toid,  liability  for  eafonring,  40S. 
pbyiieiaB  of  pnhUe  heapitali,  liability  for  negligenoe  er  want  of  aklll  o^ 

402. 
plan  of  paUio  wai^  liability  lor  injoriea  reinlting  from  error  in,  980^ 

887. 
'  plan  of  public  work  neceeiarily  inrdlTiag  injnrioQe  ooneeqiienoea,  SOOl 
plan  of  pnblie  work,  negligenoe  in  derising  or  adopting,  880l 
plan  of  pnblio  work  whiob  mnet  reealt  in  creating  a  nniimnoe^  880. 
police  department^  duties  of^  are  pnblio,  401. 
polioe  department,  liability  of,  for  inadequacy  of,  401. 
police  department,  liability  of,  for  wantonneei,  ruuhUineei^  er  diier 

misoondnot  of  aMmbers  of,  401. 
polioe-offioert  are  not  agenta  of,  401. 

polioe-offioen^  liability  for  their  attempt  toonforco  Toid  ordinancei,  40L 
police-offieere,  municipality  is  not  liable  for  manner  in  which  they  per> 

form  their  dutiea,  401. 
prisons  and  Jaili»  liability  for  nei^igeaoe  of  officers  ol^  40& 
public  pyipusss,  famishing  light  may  be,  5226. 
public  purposes  may  be  of  benefit  to  indiTiduals,  228L 
public  purposes  ot  famishing  water  soay  be,  225. 
public  services  in  which  they  engage,  225. 
sohools  and  school  property,  injiyies  resalting  from  oondition  of  sehcol 

building,  when  not  liable  for,  398. 
sohools  snd  school  property,  liability  for  negligenoe  in  management  o( 

898. 
aewers,  liability  of,  for  negligence  in  oonstraction  or  repair  o(  887 
sewers,  want  of  rspair  of,  388. 

streets,  change  in  grade  of,  damages  recoTerable  for,  848. 
streets,  change  in  grade  of,  liability  for,  389. 

streets,  change  in  grade  of,  no  liability  arises  from,  at  oommon  law,  835. 
streets,  changing  grade  of,  is  not  a  taking  of  property,  830. 
streets,  changing  gnule  of ,  so  as  to  ooter  np  property,  is  a  taking,  836b 
streets,  coasting  in,  liability  for  injuries  resulting  from,  388. 
streets,  culverts,  damages  for  failure  to  ssake  proper,  891. 
streets,  culverts,  liability  for  insufficient,  387. 
streets,  duty  of,  respecting,  is  generally  res^arded  as  ministerial,  886^ 
streets,  duty  which  mnnicipalittes  owe  to  persons  using,  58Sc 
streets,  establishing  g^rade  of,  damages  recoverable  for,  844. 
streets,  grading,  constitutional  provision  prohibiting  damaging  of  privali 

property  by,  837. 
streets,  grading,  damages  by  interfering  with  ingress  and  egrem  to  prop- 
erty, 842. 
streets,  grading,  damages,  consequential,  may  be  recovered,  8l8l 
streets,  grading,  damages  for,  measure  of,  845,  848,  849. 
streets,  grading,  damages  for,  statntm  autfaorising  roooveiy  let;  8181 
streots,  grading,  dansagss  for  subeeqnent  alterations^  84L 
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IfuvicavAb  CoRpaRAiioiis,  ttre^to,  prmding,  damagw  lor,  iMtk  0WBm  il 

properly  may  recover  mutt  be  differeal  from  IhaiffifliMod  by  IIm 

general  public^  840. 
otmU,  ffmdia^  riowefeo  to  dwelling  by,  wbotber  nuy  bo  rooovorodv 

ML 
otreets,  grading,  damages  to  private  property  (or  wbich  owner  may  ro» 

oover,  840. 
■treete,  grading,  for  the  first  time,  damages  reoovorablo  for.  Mi. 
streets,  grading,  liability  for  negligence  in,  889. 
streets,  grading,  recovery  for  damages  resulting  from,  837. 
streets,  grading,  so  as  to  obstruct  natural  watercourse,  or  interfere  with 

rights  of  riparian  owners,  390. 
streets,  liability  for  dangerous  machinery  left  In,  S86L 
streets,  liability  for  defects  in,  797. 
streets,  liability  for  leaving  in  dangerous  condition  while  improving  or 

repairing;  388. 
streets,  liability  for  permitting  nnoocnred  walls  to  rsmaia  in  or  nonr 

888. 
streets,  negligence  in  respect  to,  cases  affirming  liability  for,  888. 
streets,  negligence  in  respect  to,  oases  denying  liability  for,  884. 
streets,  not  liable  for  injuries  not  attributable  to  negligence,  888. 
streets,  notice  of  defect  in,  when  necessary  to  create  liability,  628. 
streets,  plan  of  improvement  of,  error  or  defect  in,  887. 
streets,  plan  of  improvement  of,  must  be  reasonable,  and  not  nooessarfly 

injurious,  387. 
streets,  plan  of  improvement  of^  need  not  bo  adequate  for  extraordinary 

emergencies^  388. 
streets,  surfaoe  waters,  ooncentrating  and  disdhargin^  upon  privals 
j  property  in  grading  streets,  391. 

streets,  surface  waters  flowing  into  depressions  or  rsTines,  liability  lor 

obstructing  or  changing  flow  of,  392. 
streets,  surface  waters,  grading  so  as  to  throw,  upon  land  where  they  did 

not  flow  before,  393-395. 
streets,  surface  waters,  intorfersnoo  with  flow  ol^  by  grading  stisoti^ 

891. 
streets,  surfaoe  waters,  negligence  in  not  keeping  in  repair  oswsrs  and 

oulverts  intended  to  carry  off,  S9S, 
iitrests»  watsroonrse,  natural,  most  not  bo  obstmotsdi  mm  rights  si  f^ 

parian  owners  interfered  with,  390. 
tax  colUctor%  when  liable  for  acts  o^  410. 
tssis  for  determining  liability  of,  for  torts,  878-878^  IDS, 
torts,  general  rule  as  to  liability  for,  405. 
torts,  uUrarkw^  406, 

trespsBses  committed  by  officers  or  agents  acting  in  good  hiHk,  408L 
trespasses,  when  liable  for,  407. 
trustees,  power  of,  to  act  as,  823. 
tfftra  piret,  defense  of,  against  liability  for  torti^  408L 
mlira  vires,  unlawful  acts  which  are  not^  408. 
wator  commissioners,  liability  for  act  or  negligence  of,  400. 
waters  works,  liability  for  injuries  resulting  from  construction  of^  4M 
water- works,  liability  for  negligence  of  persons  in  charge  of,  400. 
water-works,  negligence  in  supplying  wator  to  extinguish  fires,  899. 
wator-worki^  negligence  resulting  in  injuriss  of  a  privato  nature,  400. 
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M mnciFAL  CoBFomATiova»  water- works,  wbal  naat  ol*  art  piiblia  aad  i 

privato,  8M,  40Q. 
walliy  liability  for  oondition  of  paUiob  401. 
wfaarfM  and  piert»  liability  for  negligonot  in  i 
workbonaet  and  alnitbouaet  from  wbioh  toma  profil  ii  darirad,  liabili^ 

for  negligence  in  management  of,  381. 
workbootee  and  almibousee,  liability  for  n^gligenoa  im  imiag— i^ 

882. 

NiouOBKOB,  burden  of  proof  reepecting,  4(K 

liability  of  mnntcipal  oorporatione  for,  876-41S. 

presumption  of,  from  aooident,  79, 736. 
Nbolioknob  in  Use  of  Firb,  liability  for,  OOi-507. 
NaooTUBLa  Instrumbmts,  execation  of,  in  blank,  867* 

procured  by  fraud,  bolder  of,  when  deemed  to  be  a  porohaeer  la  food 
faith,  S08. 

taken  in  payment  of  anteoedent  indebtedness,  887. 
NoTioB,  recordd,  purchasers  of  land  must  take  notioe  ol  Isots  shown  by, 

236. 
NuiSANOB,  custom  cannot  confer  right  to  continue,  666. 

dibrii  from  mines,  deposit  of,  on  private  property,  66ib 

fUbris  from  miues,  deposit  of,  when  is  a,  66L 

(UbrU,  joinder  of  parties  depositing,  564. 

hydraulic  mining*  when  amounts  to^  653,  66i. 

inconveuieuce  no  ground  for  refusing  injunction,  667. 

joinder  of  parties  in  action  for  damages  inflicted  by,  666. 

joiuder  of  parties  in  suits  to  restrsin  depoeits  of  dAri$  in  streaaii^  664 

liability  of  city  for  creating,  395. 

liability  of  city  for  not  exercising  its  power  to  abate  or  mppran^  807« 

prescriptive  right  to  maintain,  cannot  exist,  667« 

private  persons,  when  may  sue  to  restrain,  662. 

streams,  casting  sawdust  and  other  refuse  material  in,  66flfe 

waste  from  manufactories,  deposit  of,  66L 

pARTmoir,  of  what  property  may  be  had,  206L 
right  of,  is  absolute,  207. 
who  must  be  parties  to  suit  for,  208. 
Pabtkbrship,  participation  in  profits,  when  does  not  ereats^  828L 
PoLiOBMBN,  jails  and  other  prisons,  liability  of  municipal  oorporations  lot 
acts  and  neglects  of  officers  of,  402. 
municipal  corporations  are  not  liable  for  acts  or  nagligaaoe  o(  40L 
Prihoipal  and  Surbtt,  agreement  to  extend  tima  of  payment^  when  i^ 
leases  surety,  338. 
securities,  parting  with,  to  the  prejudice  of  surety,  839. 
Poblio  Offiobrs,  municipal  corporations,  liability  ol^  for  wrongfol  or  nsglfti 
gent  acts  of,  376-413. 
right  of,  to  hold  over,  213. 
vacancies  in  office,  what  constitute,  218. 

Railway,  street,  duty  of  persons  using  the  public  highway,  460l 
Railway  Corporations,  expulsion  of  passenger  from  traint  what  amooBli 
to,  22. 
trespassers  on  traok,  duty  to  keep  lookout  for,  6lL 
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Railwat  C6bpoieation8»  tretpassera  on  traok,  engineer'!  right  to  pretnine 
that  they  will  move  out  of  barm's  way,  64. 
treepaweri  on  traok«  liability  for  iDJaries  to^  54. 

8gboou\  pablio,  liability  of  mnnicipal  oorporations  for  negligenoe  in  reepeot 

to»808. 
BamaQ  and  Admibaltt,  demnrrage,  635-64K 

direoti  definition  of  this  word  when  nsed  in  a  charter-party,  MO. 
dispatohy  definition  of  this  word  when  nsed  in  a  charter-partf,  MOL 
lay-days^  definition  of,  639. 
BxATum^  constraction  of,  by  officer,  when  will  be  followed,  206w 

"may,"  when  construed  as  equivalent  to  "shall,"  77ft. 
BropPAOE  or  Transitu,  right  of,  when  terminates,  166. 
fiTEiBTa,  oonoentrating  waters  in,  liability  of  mnnioipalitiea  for  injuries  re- 

■nlting  from,  888. 
■nlyerts  in,  liabUity  of  municipality  for  iDSufficient»  887,  89L 
daty  of  municipality  respecting,  ii  generally  regarded  as  ministerial, 

88ft. 
grade  of,  liability  of  municipality  for  changing,  888. 
grading;  liability  of  municipality  for  negligence  in,  889l 
grading;  so  as  to  obstruct  natural  watercourse,  390. 
grading,  so  as  to  throw  surface  waters  where  they  did  not  before  flow, 

393-395. 
grading,  surface  waters,  concentrating  and  discharging,  by  means  of,  391, 
grading,  surface  waters,  interference  with  flow  of,  391. 
grading,  surface  waters,  obatructiog  flow  of,  in  depression!  or  ravines  by 

means  of,  392. 
liability  of  muaicipality  for  dangerous  machinery  left  in,  888L 
liability  of  municipality  for  leaving  in  daugerous  condition  whilo  repair^ 

ing  or  improving,  386. 
negligence  of  municipality  in  respect  to,  cases  affirming  liability  for,  885. 
negligence  of  municipality  in  respect  to,  cases  denying  liability  for,  884. 
special  uses  to  which  may  be  put,  206. 
surface  waters,  liability  of  municipalities  for  not  keeping  in  repair  sewera 

and  culverts  intended  to  carry  off,  392. 
watercourse,  liability  of  municipalities  for  obstructing,  in  the  grading  ol 

•tnets,89a. 

See  MuifioiPAL  Ck>RPORATioini. 
fiuiTDAT,  works  of  necessity  which  may  be  done  upon,  87,  28b 

Taxis  Aim  AsssssMSins,  distinction  between,  253. 
Tklioraph  Ck>RPORATiON8,  messages  must  not  be  oral,  ft8L 

messages,  penalties  for  not  delivering,  532.  f 

Tftin>nR  of  mortgage  debt,  effect  of,  upon  the  lien,  461. 

when  and  how  must  be  kept  good,  to  save  costs,  460,  461. 

WaraBS,  surface,  concentrating,  by  grading  streets,  liability  of  mnnioipalitiea 

for,  391,  393. 
surface,  flowing  in  depressions  or  ravinee,  grading  streets  so  as  to  ob> 

struct  flow  of,  391. 
surface,  grading  streets  so  as  to  interfere  with  flow  of,  391. 
■nrface,  grading  streets  so  as  to -throw  upon  lands  where  th^  did  nol 

before  run,  893-395« 
snrfaos^  right  to  interfere  with  flow  o(  8901 
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Watie  OoMyAyrw^  liability  ot  to  eUiMoa  for  iaJviM 

to  furnish  water,  270. 
WAT^toouBsn,  defiDitioQ  of,  S9S. 

grading  of  stroeta  so  as  to  obstmot  or  interfere  witii  rl|^ti  ol 

owners^  Kability  of  nmnicipalitiet  for,  889. 
Water* WORKS,  management  by  mnnieipal  oorporations,  mIs 

respecting,  for  which  mnnioipalitiM  are  fiabl% 
Woxa,  oompetant  and  eredible  witnesses,  who  Kr%  881 

lettai%  when  may  be  admitted  to  probate  tm,  717. 
WmnHm^  opinions  ol^  whan  admiastbla^  88^  88. 
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ABUTTING  OWKJCR. 
9m  MumnpAL  OoBVOBAnosM^  11^  14 

AOdDSNT. 
8m  NiaiMBrci^  7, 16-18;  Railboaimi^  ?•  8k 

ACXXK7NTINO. 
flw  AcooraTB;  Oo-TsvANor;  Fraitdvliiit  Ckm  vif  ahohl  8L 

AOOOUNTa 

Biu  VOB  AoooTrMTDro,  Allegations  Nbckssart  in.  —  A  bill  seeking  relief 
Against  a  nsnrions  oontraot  cannot  be  upheld  as  a  bill  'for  an  accounting; 
unless  it  alleges  that  the  complainant  does  not  know,  and  cannot  by  the 
exercise  of  proper  diligence  ascertain,  the  sums  received  and  paid  by  him 
on  Buch  osurions  contracts  American  Freehold  Land  eie,  Oa,  r,  J^er* 
Mm,  587. 

ACKNOWLEDGMENT. 

L  DxiDS — SirrFiGiENOT  or.  —  A  certificate  of  acknowledgment  most  be  held 
sufficient,  when  it  shows,  either  alone,  or  aided  by  the  instrnment  ao* 
knowledged,  that  the  acknowledgment  was  made  before  or  taken  by  any 
officer  authorized  by  law  to  do  so.     Summer  v.  Mitchell,  106. 

SL  DsvDS.  —  Statutort  Requirement  or  an  Express  Statement  or  Fact 
in  a  certificate  of  acknowledgment  cannot  be  supplied  by  a  mere  pre- 
sumption of  such  fact.     Summer  ▼.  Mitchell,  108. 

IL  DxEDS  —  Evidence  to  Suffort.  —  When  a  certificate  of  acknowledgment 
to  an  instrument  states  the  title  of  an  officer  not  authorised  to  take  the 
acknowledgment,  but  the  signature  thereto,  together  with  its  suffix 
alone,  or  read  in  connection  with  the  instrument^  shows  an  officer  having 
such  authority,  the  signature  and  its  suffix  will  control.  Summer  v. 
MUeheU,  108. 

8.  Dkbds  —  Evidence  to  Support  — Presumfhon. —The  instrument  ao. 
knowledged  may  be  resorted  to  in  support  of  the  acknowledgment;  and 
when  the  same  name  appears  as  a  witness  to  the  execution  of  the  in* 
strnment,  and  to  the  certificate  of  acknowledgment  as  the  officer  taking 
it,  it  will  be  presumed,  in  favor  of  the  certificate,  that  both  names  repre- 
sent the  same  person.     Summer  v.  MitcJieU,  108. 

iii  Deeds  —  Deed  as  Evidence  to  Support.  —  When  a  deed  is  referred  to 
Ita  a  certificate  of  acknowledgment  in  such  manner  as  to  connect  the 
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former  with  the  latter,  or  make  it  snbstantiallj  a  part  thereof,  miA 
readiDg  them  together,  there  caa  be  found  a  anbetantial  oomplianoa 
with  the  demaode  of  the  statute,  the  certifioate  should  ba  mttained. 
Summer  v.  Miteltell,  106. 
tt.  Skal  IB  EviDKNCB.  —  When  an  officer  taking  an  acknowledgment  aCBxea 
hia  official  teal  thereto,  no  other  eTidenoe  of  his  official  character  ta  re- 
quired.   Summer  ▼.  liUehell,  106. 

7.  Dbbds— PBBSUMFnov  III  Favor  of— Offioial  Sbal.  —  Statntaa  regulat- 

ing the  recording  of  instruments  do  not  contemplate  the  inscription  of 
pnblio  official  seals  upon  the  record.  If  an  acknowledgment  of  an  in- 
strument as  recorded  showa  by  its  language  that  the  official  seal  of  the 
officer  taking  it  was  thereto  affixed,  the  alisenee  of  such  seal,  or  of  any- 
thing representing  it,  from  the  record,  or  a  transcript  thereof,  will  nol 
overcome  the  presumption  that  the  proper  seal  was  affixed  to  the  origi- 
nal.    Summer  Y,  MUehell,  106. 

8.  Dkbds.  —  A  Deputt  whose  principal  is  authorized  to  take  acknowledg- 

ments to  instruments  may  legally  take  them  in  hia  own  name  as  deputy, 
without  mentioning  his  principal     Summer  ▼.  MUeheii,  106. 

9.  Dkkds  —  AcKMOWLBDGMBNTB  BBFORB  Dbputt.  —  A  certificate  of  acknowl- 

edgment is  not  the  less  the  act  of  the  proper  officer  because  made  by  his 
authorized  deputy.     Summer  v.  JHUdiell,  106. 

10.  Dbbds — Agknowlbdghentb  bt  Deputt  —  Pebjiumption. — When  an 
instrument  acknowledged  in  another  state  is  valid  if  aoknowledged  before 
the  derk  of  a  court,  and  auch  instrument  appears  to  have  been  acknowl- 
edged before  the  deputy  clerk  of  such  court,  and  is  signed  by  him  as 
mch,  and  haa  the  seal  of  his  office  attached,  it  will  be  presnmed,  in  fa?or 
of  such  acknowledgment,  that  the  clerk  had  authority  to  appoint  a  dep- 
uty, and  that  his  acknowledgment  is  valid.     Summer  v.  Mitchell,  106, 

IL   IHITIALS    SUFFIdBNT    TO     IkDICATB     OfFICIAXi    CaPAGITT  —  ClBRIOAL 

Erbobs  do  not  Defeat.  — Initials  of  title  of  an  officer  are  sufficient  to 
indicate  his  character  when  taking  an  acknowledgment;  and  clerical 
errors  are  not  permitted  to  defeat  or  render  acknowledgments  ineflfeotual, 
when  they,  oonsidered  alone,  or  read  in  connection  with  the  instrumeal 
acknowledged,  fairly  show  a  oompliance  with  the  statute.  Summer  v. 
JUUcJiell,  106. 

IS.  Dbbdb  —  Official  CAPAomr  of  Officer.  —  A  oertifioate  of  acknowl- 
edgment, of  itself,  or  aided  by  the  instrument  acknowledged,  must  show 
the  title  and  character  of  the  officer  taking  the  acknowledgment,  bat 
this  may  be  shown  by  the  initials  of  the  office  as  well  as  if  his  title  were 
fully  written  out.    Summer  v.  MikheU^  106. 

18.  Deeds  — Official  Oapaottt,  how  mat  Appbab. — The  title  of  an 
officer  taking  an  acknowledgment  may  be  written  oot  fully  in  the  body 
of  the  certificate,  and  when  this  is  done,  its  omission  from  the  signaturi 
is  immaterial;  or  the  title  of  the  officer  may  be  affixed  to  the  signatu«b 
and  if  lo^  this,  of  itself,  is  sufficient,  and  the  use  of  initials  generally  un- 
derstood to  stand  for  the  title  of  an  office  will  answer  the  same  purpose 
as  the  full  title.    Summer  v.  Mitchell,  106. 

li.  Dbbds — Technical  Erbors  will  not  Defeat.  — It  is  tha  poliey  of  the 
law  to  uphold  certificates  of  acknowledgment,  and  whenever  substantial 
oompliance  with  law  is  found,  obvious  clerical  errors  and  all  technical 
defecta  or  omissions  will  be  disregarded.  Inartificialnesa  in  execution 
cannot  be  permitted  to  defeat  them,  if,  looking  at  them  as  a  whole^  they 
reasonably  and  fairly  oomply  with  the  law.    Smmner  T«  Mitekttt,  106. 
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UL  ObvmnniDVAL  Law— Powir  or  Lioislatuiia  otib  bmonri  Ao* 
KirowtSDOiOMTa.  —  In  the  absence  of  any  inhibiting  ocnutitntioiud  lim^ 
itation,  and  except  as  against  prior  vested  righto,  the  legieUtnre  hae 
power  to  cnre,  by  retroactive  legislation,  defective  aoknowledgmento  oi 
deeda,  in  all  cases  where  the  purpose  of  the  acknowledgment  if  tho 
admission  of  the  instrument  acknowledged  to  record  or  iti  ue  as  evi* 
dence.    Summer  ▼.  MUeheli,  106. 

IC   COKSTITUnOMAL  LaW  — POWBR  OV   LlOISLATtTltB  OTIB  AOKHOWLBDO- 

KMirra.  — A  statute  providing  that  deeds  theretoforo  ezeeated  and  ac- 
knowledged in  compliance  with  ito  provisions  shall  havo  the  «une  force 
and  effect  as  if  executed  after  ito  passage  Talidate%  tram  ito  approval, 
•very  prior  acknowledgment  of  a  deed  made  ont  of  tho  ttato  oooveying 
land  therein,  when  the  acknowledgment  of  anoh  deed  (mmfjttm  with  the 
prorisiona  of  anch  statnto.    Summer  ▼•  ifildtofl^  IM 

ACTIONS. 
U  FioHTnrc^  LuBiLirr  iob  Injurhes  LfiuonD  nr.  —  If  twoptnoiM  Tolna- 
torily  engage  in  a  fight,  either  may  maintain  an  notion  against  the  other 
to  recover  damages  for  injuries  received.  The  faot  that  tho  fight  was 
voluntary  if  admissible  only  in  mitigation  ol  damagea.  €h^ot$im  T.  OUd- 
den^AlZ. 

%  MONUMBNT  AT  GHAVX  OV  DSCKDBNT,  AonON  BT  HXIBS  VOB  IhJITBT  TO  OB 

Bbmoval  ot. — The  heirs  of  a  decedent,  at  whose  grave  a  monument  has 
been  erected,  or  the  person  who  rightfully  erected  it^  can  recover  dam- 
ages from  one  who  wrongfully  injures  or  removes  it^  or  by  an  injunction 
may  restrain  one  who,  without  right,  threatens  to  injure  or  remove  it, 
even  though  the  title  to  the  ground  wherein  the  grave  is  be  not  in  the 
plainti£^  but  in  another.  Mitchell  v.  Thome,  699. 
8m  Arbitration  akd  Award;  Carribrs,  9;  Oourtb,  2;  Exbcution,  1; 
LfsoLYBBroT,  1;  JmMMBNTB,  6;  Parbnt  abb  Ohild,  2|  Plbadino, 
1|  Railboads,  47;  Soibb  Faoias;  Tblboraphb,  8. 

ACT  OP  GOD. 
See  Oarribrs,  8;  Nbgligbnoi^  7« 

ADOPTION. 
See  Parbnt  and  Obild^  h 

AGENCY. 
]•  Ivramb  — OnbWho  Signs  a  Papbr  in  Blank,  and  IvtrustsItto 
■D  AoBHT  for  commercial  purpoees,  gives  him  apparent  authority  to  use 
it^  and  li  therefore  bound  by  a  promissory  note  which  Uie  agent  writes 
over  such  signature,  though  what  the  principal  intended  should  be  writ* 
ten  was  an  order  on  a  savings  bank  in  which  he  had  funds.  Breekeu' 
ridge  v.  Levm,  858. 

%  POWBB  OT  AtTOBNBT  TO  ASSIGN  JUDGMBNT  NBBD  NOT  BE  RbCORDBD.  ^ 

The  statute  requiring  a  power  of  attorney  to  be  recorded  does  not  apply 
to  a  power  to  assign  judgments.    Bw>%  v.  Morgan,  237. 
8m  Banks,  7-9;  Evidbnob^  8;  Palsb  Prbtbnsis,  3;  Fraud,  4;  Praxtdu- 
LBNT  GoNYBTANOES,  7,  8;  Insurancb,  5,  7;  Master  and  Servant,  8| 
Fbooih^  1|  Railboads,  10;  Tblboraphs,  1,  2;  Trusts,  6,  8. 
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It  Dow— -Bamr  to  Kill,  mb  "Svtsavcem.  —  A  property  owtm  wW  kespa  iw 
Aog»  and  wlMb  together  wiMi  his  family,  haa  been  aerioiuly  mad  niffbily 
annoyed  for  Moae  tiaM  by  »  ooagregatioa  <d  barking,  qaarrelhig,  and 
ightiag  doge  vpon  his  premiaea,  baa  a  right  to  use  all  reaaonaltle  and 
tewangy  meana  to  proteet  his  laauly  from  aneb  a  naisanoe^  and  he  can- 
not be  held  liable  for  the  Talne  of  a  dog  killed  by  htm  in  ao  attempt  to 
drive  tiiem  amay,  it  be  did  not  know  wiio  owned  any  of  them,  and  <fid 
Mt  ahoot  at  any  partionlar  dog.    Hvkboard  v,  Preatim,  4M, 

it  Wwmonoum  Dms^-Liabilbt  or  Ow»nn  hob  Auowui*  at  Labsk  — 
One  who  antece  tha  rear  el  the  premiaea  of  aaother,  throogh  as  open 
gata^  on  InwM  baanMa%  and  it  bitten  by  ferooioaa  doge  rvnoing  at  large, 
^  ubieli  ka>  has  no  neiioe^  may  reoover  of  tiio  owner,  wbo^  kngwiiig 
tha  Yiotona  ohaaaeter  af  Us  dog%  thns  allawa  them  to  ran  looae  an  his 
apen  premises.    Comoc^  ▼.  Otx^nt,  146. 

Sea  MvnoirAL  OoBPOKJomnfs,  7,  8;  Rial  Phopebtt,  1,  S. 

AOTffinrUPTIAL  OONTRAOXa 
See  Masriaox  and  I>nroKQik 

APPEAL. 

L  Failubx  ov  Pboov  Dux  to  Act  ot  Coobt  not  Avatlablb  ov  Afhul 
WHUr.  —  When  a  defendanV  while  giving  evidenoe  to  show  that  he  per- 
formad  the  acta  oomplained  of  under  the  authority  of  the  United  States 
government^  is  interrupted  by  the  trial  court  with  the  statement  that 
further  proof  is  unnecessary,  and  thereupon  desists  from  presentiog  far> 
Uier  evidence  on  that  point,  the  question  as  to  such  authority  cannot  be 
raised  by  the  plaintiff  on  appeal.     Benner  v.  AtlanUc  Dredaing  Co.,  64flL 

&  Vi&Dior  MOT  Objsotsd  to  not  Disturbed  on  Appbal.— Where  no  motioa 
is  made  in  the  trial  court  to  set  aside  a  verdict^  the  supreme  court  wUi 
assume  it  to  be  correct,  and  will  not  disturb  it,  if  there  is  no  error  in 
the  rulings  of  the  court  specially  excepted  to  daring  the  trial.  Wetter% 
Unhn  Tel  Oo.  v.  JonsB,  579. 

tw  DioisiON  ov  QuxsnoN  ot  Fact  bt  Tbial  Gourt  not  Disturbbd  osi  Ap- 
pbal WHBN.  —  Where  the  evidence  upon  the  trial  of  an  issue  of  fact  is 
oonflicting,  the  decision  of  the  trial  court  thereon  will  not  be  dbtnrbed 
by  the  supreme  court,  if  it  believes  it  to  be  warranted  by  the  testimony. 
Alabama  etc  R*y  Ch.  t.  BMing,  641. 

A.  JuRT  Trial.  »  If  a  Court  Instbuots  a  Jury  to  DisRsaARD  Etidenci 
which  had  been  received  against  objection  and  exception,  tha  eseeptioB 
is  therein  vitiated,  and  tiia  error  in  admitting  the  evidenee  is  no  longer 
available  in  any*appeUateprooeeding.  Atabamaeie^  it.  iL  Ox  v«  Fraaier, 
88. 

(L  BviDBNOB— Bbbonbous  Adkusion  or. — To  permit  a  party  to  prejadioe 
the  jury  by  giving  improper  and  immaterial  statements  in  evidmes  is 
reversible  error.     WiUiamg  v*  Clink  443. 

1  Opinions  op  an  Appbllatb  Coubt,  op  What  Conolusivb.— The  effect 
of  an  opinion  must  be  determined  from  examining  it,  and  ascertaining 
therefrom  what  the  court  had  agreed  to  upon  consultation.  The  court 
ooncurs  in  and  is  bound  by  the  opinion  as  it  appears,  and  not  by  any- 
thing  outside  of  it»  and  its  effect  cannot  be  limited  by  looking  into  ths 
record  and  showing  that  there  were  other  and  different  facts  upon  whieb 


Digitized  by  VjOOQ  IC 


Indsz.  Mi 

liio  ooarlmli^t  htewt  aoled  and  foundad  ili  Jadgmeal    Buok§  ▼.  Athem^ 

toa. 

%  JusoMnr  FoTAL  will  bb  Butdbbd  BT  AJTBLLATS  COUKt  WHBir.  . 
Where  tba  facts  an  not  uidupiito,aQd  all  the  nuitfeersi^pvar  on  the  faoe 
ef  the  record,  enabling  the  appellate  ooort  to  aaoertoin  and  declare  the 
Jvatioeof  the  caei^  it^lll  render  saeh  a  Jadgnent  at  will  teoore  to  each 
party  hia  Joat  rights,  instead  of  remanding  the  eaoae  for  a  new  trial. 
MtAfeew.  Be^nokU,  IM. 

flee  JMBOUMMQBi  JvDOioQfsai  111  MoHiaiPAL  OoRFOKATuwif  Nbw  TbIAL| 
BtATintM^  6|  Tkul, 

APPOIKTMSNT. 
See  Oiiiona,  1, 1. 

AFPRAISBMBNH 
flee  SzBOonoar,  U 

APPURTENANOBS. 
Av  AnuBTBiAHOB  IB  A  Tbiro  Bblonoivo  to  Airomn  Teibo  as  Pbiv- 
oiFAK^  and  passing  as  an  incident  thereto.  Therefore^  poles  planted  in 
tht  streets  of  a  city,  necessary  to  transmit  electricity  from  a  power- 
hoose,  are  appurtenant  thereto.  Badger  Lumber  Cbw  ▼•  Markm  Water 
Supplif  eic  Ookf  801* 

flee  Mbohabios*  Libbs,  & 

ARBITRATION  AND  AWARD. 
Abbttbatiob— SuBiasnoN  itH  whbb  not  a  Ck>NDiTiOB  Pbsobdeht  to 
Right  of  AenoB.  — If  a  conferaot  for  ^e  erection  of  a  hnJlding  dedaree 
that  in  case  any  difference  should  arise  between  the  parties  as  to  the 
quality  of  work  or  materials,  or  as  to  any  other  question,  the  same  shall 
be  settled  by  arbitration,  the  contractor  may  nevertheless  maintain  an 
action  under  the  contract^  without  first  submitting,  or  offering  to  sub- 
mit^ to  arbitration.  The  breach  of  the  stipulation  to  submit  to  arbitra* 
tkm  cannot  be  pleaded  in  bar  to  an  action  on  the  principal  contract, 
aanless  it  exprenly  or  by  necessary  implication  makes  the  submission 
*  condition  precedent  to  the  maintenance  of  any  soil.  Ook  Mfg*  Qo^  ▼• 
OMtr^  809. 

AROUlTECTa 
flee  GoNTBAom,  8L 

ARRBST. 
Pbosboutiov,  1,  ib  81 17* 

ASSAULT. 
7|  Railboaiib,  S1-8S$  RaiBp 

A8SSSSMBNTS. 
fln  MvnovAL  OovoBmoBa,  18, 14|  STATurafl^  8^  ^  %  Xum^  1»  H 

ASSETS. 
.    flee  MoRroAGB,  8-ia 
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ASSI6NMBNT. 
■ea  AoBHor,  2;  AmasiMKifT  vob  Bknsfit  or  Crbditorsi  Cosporatiok% 
6,  7;  Landlord  and  Tenant;  Lbqaot,  1;  Moktoaou,  2^  7-9;  N»- 

OOTIABLB  lN8T&UMBNTa»  6;  SaLBI^  6^  7. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORa 

ASSIQNBB  rOR  THS  BiNRFIT  OV  0RXDIT0B8  Ir&BYOOABLT  SlROIH  to  tVMt  tfa« 

aasignment  as  void  if  he  filet  an  attaehment  bill  against  the  assignor 
alleging  the  assignment  to  be  hmudnlent  and  yoid,  althongh  his  action 
was  prompted  by  the  mistaken  adrioe  of  his  attorney  respeoting  the 
validity  of  the  assignment  It  is  not  material  that  no  loss  or  injury 
occarred  to  any  one  from  the  proceeding  taken  by  the  assignor  in  hos> 
tility  to  the  assignment    CBryan  w.  Oktm^  868. 

ASSOdATIONa 

I.  BRNEvrr  Soonrrr,  Mbkbre  ov,  mat  Dntior  CiBxinaATR  lasiriD  ni  Fatob 
or  Strang  BR.  — A  member  of  the  Ancient  Order  of  United  Workmeo 
of  the  State  of  New  York  oan  legally  direot  the  sum  to  become  dne  at 
his  death  to  be  paid  to  a  stranger  having  no  insurable  interest  in  his  life, 
since  neither  the  statute  under  which  the  society  is  organized  nor  the 
by-laws  of  the  society  impose  any  limitation  on  the  persons  to  when  cer- 
tificates shall  be  payable.    8dbin  v.  Phinneg^  681. 

t.  Afpointbs  in  OBRTinoATR  or  BiNim  SoouTT  HAS  No  Vrstbd  Intb»> 
BST.  —  An  appointee  in  a  oertificate  of  membership  in  a  benefit  society 
acquires  no  vested  interest  in  the  sum  payable  thereunder  of  which  he 
cannot  be  deprived  without  his  consent,  sad  the  member  may  therefore^ 
during  his  lifetime^  at  his  will,  ohange  the  appointee^  from  time  to  tim^ 
as  he  may  elect    8abim  ▼.  Pkkmey,  681. 

8w  BBNBriT  SOOIBTIBS  —  LOM  OF  CXBTinOATB  —  CHANOX  OF  BrNSTICIART  BT 

Will.  —  When  a  certifioato  of  membership  and  insurance  in  a  benefit 
society  is  lost  or  mislaid  by  Uie  assured,  without  fault  on  his  part  "o 
tliat  it  is  impossible  for  him  to  name  a  new  banefioiary  in  the  maansr 
prescribed  by  the  by-laws  of  tho  soeiety,  a  oourt  of  equity  will  enforos 
hb  disposition  of  the  insurance  by  a  wiU^  la  wfaloh  ho  nkmes  a  new 
beneficiary.    Ortmd  Lodff$  v.  NoOt  419. 

ATTACHMENT. 

L  Oasnuhmbnt  of  Waobb  Dvb  fbok  a  OoRPORATioir  Ohaktbrbd  ni  Two 
OB  MoRB  Statbb  may  be  efFected  in  each  state,  though  such  wages  are 
due  to  a  non-resident  for  services  rendered  in  another  state.  Railroad  ▼• 
BamhiU,  889. 

S.  GoNrLTOT  or  Laws. -^  GARNisHiaBNT  or  Indbbtbdnxw  Arising  in  An- 
OTURR  Statb  under  a  oontraot  made  there  between  a  oitisen  thereof  and 
a  corporation  may  be  effected  by  service  of  prooess  in  this  state,  if  such 
oorporation  is  also  chartered  in  this  state  and  here  carries  on  busioesi^ 
though  the  person  to  whom  the  debt  Is  due  remains  a  non-resident 
Baaroad  v.  BamhiU,  889. 

8ee  AflsioviaMT  ior  Bbhbrt  or  OBSDrroBs;  RBrLXYDi;  Surbtiihip,  L 

ATTESTATION. 
See  Wills,  4,  6,  %  la 
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ATTORNEY  AND  CLIENT. 

Trusta  —  CoicviBBNTiAL  RELATIONS.  —  When,  Under  the  express  terms  of  a 
letter  of  attorney,  the  attorney  named  therein  undertakes  the  dnty  to 
proteot  his  olient,  his  estate,  and  his  best  interests,  a  relation  of  trust 
and  confidence  is  created  between  them,  and  whatever  is  thereafter  done 
by  the  attorney  in  hostility  to  the  duty  and  confidence  reposed  in  him  is 
a  breach  of  the  trusty  which  renders  the  transaction  voidable.  Darling* 
ton's  BUaie,  776. 

See  AanomuMT  vor  BuiifiT  or  Oridttoiui;  Fsaui>,  1, 8;  JuiXiWB,  S;  Libii% 
8;  MAUOioira  FBOSioimoN,  18;  Willb,  1-8. 

.  ATTORNEY'S  FEES. 
See  OoKTBAore,  10. 

AU8TRALIAK  BALLOT. 
8m  BLionoHi,  8w 

BAOOAOE-MASTER. 
8m  Ussm  AVD  Sbbyaxt,  6. 

BAILMENTS. 

1.  Bailmiht  iob  Hnui^DBiiAiro^FAiLVBi  to  RiruBir  —  BvRDnr  of 
Proof.  —  Proof  of  fitilurtt  by  a  bailee  for  hire  to  return  the  property  in- 
trusted to  him  upon  demand  is  not  proof  of  its  Ion;  but  a  ftulure  on 
his  part  to  give  any  sncfa  explanation  of  hb  neglMt  to  restore  tho  bail- 
ment  upon  demand  as  will  enable  the  bailor  to  tMl  his  good  faith  will 
be  suflScient  to  hold  him  to  proof  that  he  has  exeroisad  ordinary  diligenM 
in  the  oare  of  it     Woodruff  y.  PaknUr^  780. 

8L  Bailmsht  for  Hirr— Dbfbnbrs  bt  Bailer— TiiRiT  of  Baiucrht.  »  A 
bailee  for  hire,  where  no  hire  is  paid.  Is  entitled  to  any  inferencM  fairly 
deduoible  from  his  oonduot  in  the  oare  of  the  bailment^  whan  its  return 
is  demanded.  Proof  that  it  hM  Immh  stolen  without  ordinary  negleot  on 
the  part  of  the  bailee  is  a  good  defeuM  for  him.  Woodruff  v.  Painier, 
786. 

8w  LiARiUTT  OF  SiORR-KRRPRR  -^  Implird  CONTRACT.  —  A  store-keeper.  by 
opening  a  store,  thereby  InvitM  tho  publio  to  oome  in  and  transact 
business  in  the  usual  manner;  and  from  such  invitation  an  implied 
Mntraot  arisM  that  no  harm  that  can  reasonably  be  averted  shall  over- 
take customers,  the  oonsideration  for  such  Mutract  being  the  chance 
of  profit  from  their  patronage.  This  implied  oontract  extends  to  the 
safety  of  such  property  as  the  customer  necessarily  or  habitoally  carries 
with  him  in  pursuance  of  a  universal  custom.     Woodruff  v.  Painter,  786. 

4.  Storb-ksbprr  and  Cctstomrr  —  Carr  Rbquirkd  of  Store-kebpsr.  — 
A  watch  is  such  a  personal  belonging  as  men  usually  carry  with  them, 
and  remove  from  the  person  and  lay  aside  while  in  a  store  selecting 
and  purchasing  a  suit  of  clothes;  and  if  a  customer,  by  direction  of 
the  store-keeper's  salesman,  places  his  watch  in  a  designated  drawer  in 
the  store,  preparatory  to  such  selection  and  purchase,  the  store-keeper 
thereby  becomes  a  bailee,  chargeable  with  ordinary  diligence,  and  ro- 
sponsible  for  ordinary  neglect.      Woodruff  y.  Paintert  786. 

(k  Bailment  for  Hire  —  Customer  and  Store-keeper  —  Degrbr  of  Oari. 
«-  A  bailment  for  hire,  where  no  hire  is  paid,  requires  ordinary  diligeuM 
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on  flM  pwl  of  the  bailee,  and  makes  him  liaUo  for  otStataj  negleeft. 
Bamk  bailmont  earists  only  in  oaeea  wkere  the  bailment  is  a  neoeesary  n* 
ddest  of  tho  business  in  whioh  the  bailee  makes  a  profit,  aa  in  the  ease 
of  a  onstomer  and  a  store>keeper.     Woodn^  ▼.  Pabiier^  786. 

lb  LlABILITT    OT    SrORB-KXBPBa  —  CVBIODT    OV    CuSTOMBR'a    PbOPBBTT  — 

AuTHORTTT  ov  Salibmak.  —  An  open  store  is  an  inyitatiim  to  the  pub- 
lic to  enter,  and  wbaterer  a  oosteraer  neesssarily,  or  in  oommon  with 
people  generally,  habitaally  oarries  with  him,  and  mnst  neoessarily  lay 
aside  in  the  store  while  making  or  ezaouning  his  pnrchaaes,  ha  is  invited 
to  lay  aside  by  the  invitation  to  oome  and  parbhase,  and  haying  laid  it  aside 
upon  such  invitation,  and  with  the  knowledge  of  the  dealer,  he  has  com- 
mitted  it  to  his  onstody.  The  care  of  snob  property  is  within  tiie  anthor- 
ity  of  the  salesman  assigned  to  wait  upon  the  onstomer,  and  is  a  part 
of  the  transaction  in  which  he  is  anthorised  to  represent  his  employer. 
Woodrtify.  Pamier,  780. 

See  Plxdos. 

BANKRUPTCY. 
See  iKSDLTBror. 

BANKS. 

4.  DoTT  0¥  Bavic  to  Afplt  Depo0IT  to  Patmkkt  of  Not&  — When  a 
bank  becomes  the  holder  of  a  note  for'vahie  in  ibe  ordinary  oonrse  of 
bosiness,  and  before  mstnrity,  it  takes  it  relieved  ef  equities  existing 
between  the  original  parties,  and  may  recover  on  ite  title  ss  holder. 
While  it  may  appropriate  funds  in  its  hands  lielonging  to  any  previoos 
party  to  the  note  to  its  payment,  when  payment  is  not  made  at  tiie  time 
and  place  named,  yet  it  is  not  bound  to  do  eo^  exoept  as  to  the  maker* 
Mechanics  etc  BcuJs  v,  Seitz,  853. 

Ii  DuTT  or  Baitk  to  Apflt  Maksb^i  Bbposit  to  Patmbitt  ot  Notb.  ^ 
When  a  bank  is  the  bona  fidt  holder  of  a  note  at  its  maturity,  and  also 
holds  fands  of  the  maker,  it  is  bound  to  eonsider  the  interests  of  the 
indorsers  or  sureties,  and  to  apply  such  funds  to  the  payment  of  the  note. 
If  It  allows  the  maker  to  withdraw  his  funds  after  protest^  oavsittg  the 
indorsers  to  lose  thereby,  it  is  liable  to  them.  MttihafdcM  He,  Bank  v. 
SaiU,  853. 

8w  DuTT  to  Afplt  Dbpobit  to  Patmbrt  o9  Notb.  —  When  a  bank  is  the 
holder  of  an  indorsed  note  at  maturity,  the  maker  osmaot  reqnhrs  the 
bank  to  apply  the  indoner's  funds  on  deposit  to  its  payment,  nor  aom. 
plain  if  the  bank  reuses  to  do.  so.    Medkanios  etc  Baak  v.  SfilM,  858. 

4.  Application  or  Ikdobsbr'b  Dbposit  as  Patubnt  op  Notb.  —When  a 
bank  becomes  the  holder  of  an  indorsed  note,  aoquired  before  maturity, 
for  value,  and  without  any  notice  of  equities,  and  its  olerk  oharges  the 
note  to  the  account  of  the  indorser  upon  its  maturity  snd  protest,  but 
afterwards,  by  direction  of  the  bank  oaahier,  oorreots  this,  by  entry  of 
a  credit,  so  as  to  make  the  indorser*s  aecount  stand  aa  before,  the  aet  of 
the  derk  in  so  ohazging  up  the  note  ib  not  a  payment  divesting  the 
title  of  the  bank,  nor  is  the  subsequent  entry  of  the  oredit  bo  made  • 
new  purchase  of  the  note  after  protest,  and  subject  to  the  equities  be- 
tween the  original  parties  to  it,  but  llie  bank  may  still  noovsr  on  ths 
note  against  the  maker.    Medusnks  etc  Bank  v.  8tU^  85S. 

8.  IsraoLTBTT  Bakb;  Person  OoLLBortNo  Notb  throuoh,  Bntitlbdto  No 

.    Priorrt  ovbb  Othbb  Orbdttobs.  —  Where  a  bank  to  whioh  a  note  is 


Digitized  by  VjOOQIC 


mt  f«r  eollecticnili  psid  by  ehtok  on  iteeH,  drawn  by  one  of  Hi  ^mn  de- 
poeiton  haWng  ample  fundi  on  depotil^  whofe  aoeonnt  it  debits,  and 
then  remita  by  its  oheok,  bnt  faila  before  it  ia  paid,  and  paiaes  into  the 
faaada  of  a  reoeivar,  the  owner  of  the  note  haa  no  lien  on  the  aaaete  of 
the  bank,  and  ia  not  entitled  to  priority  over  its  other  creditora,  BU- 
Ung^ley  ▼.  PoUodt,  686. 

I.  Pkomibsoet  Noth  Patabui  to  Oashibr  of  Bank  mat  bs  Sctbd  on  bt 

Bank.  —  A  promissory  note  made  payable  to  the  cashier  of  a  bank  ia  to 
be  deemed  pi^able  to  the  bank,  and  the  bank  may  aue  thereon  aa  payee. 
JBrwm  etc.  Paper  Go,  v.  Faitners*  Nat  Bank^  246. 

7.  Dbposit  bt  Trustbi  aa  Aoxnt.  — When  a  trustee  deposits  money  in  a 
bank  to  hia  credit  aa  agent,  the  bank  is  discharged  by  paying  it  back  to 
the  person  who  made  the  deposit,  and  in  the  abseuoe  of  notice  or  knowl- 
edge to  the  oontrary,  haa  the  right  to  aaaume  that  he  will  appropriate 
the  money  to  ita  proper  uses  and  trusts.  Muniwrlyn  v.  Augusta  8av, 
Banh,  169. 

tw  Dbposit  bt  Tbustxb  as  Aobnt  —  DncAHD,  What  Sufficient  as.  — 
Whan  a  tmatee  deposits  money  in  bank  to  his  credit  as  agent,  a  check, 
drawn  by  him  aa  agents  presented  by  the  payee,  and  refused  payment, 
ia  a  soflBoiont  demand  to  enable  the  trustee  to  maintain  suit  against  the 
baidc  to  raooFor  the  amount  of  hia  depoait.    Munnerlyn  v.  Augusta  Sav, 

%  Dbpoot  nr  nKnm  — Patmbnt  bt  Bank.  — When  a  trustee  deposita 
money  la  bank  to  hia  credit  as  agent,  the  bank  is  discharged  by  the 
paymant  of  hia  ohecks,  whether  they  designate  him  aa  trnatee  or  not. 
Mumurlifn  ▼.  Augusta  Sav.  Bank,  159. 

10.  Liabiutt  of  Bank  Dirbci'ORS.  —  Bank  directors,  being  gratuitoua 
mandatories,  are  liable  only  for  fraud,  or  for  such  gross  negligence  aa 
amounta  to  fraud.  A  bank  direotor  cannot  be  held,  aa  such,  to  the  same 
ordinary  oare  that  he  takes  of  his  private  aflaira;  and  if  he  ezerciaes  the 
ordinary  care  which  bank  directors  usually  exercise,  he  is  not  liable  for 
a  misapplication  of  the  funds  of  the  bank  by  ita  ofiicera.  Swenizel  v. 
Penn  Bank,  718. 

II.  LiABiLTTT  OF  Bank  Dirbotobs.  —  Want  OF  Ordinart  Carb  which 
constitutes  negligenoe  on  the  part  of  a  director  of  a  national  bank  will 
constitute  negligence  on  the  part  of  a  director  of  a  state  bank,  and  will 
subject  him  to  the  same  liability.     Sweniul  v.  Penn  Bank,  718. 

12.  Bank  Dirbctors  arb  not  Guiltt  of  Gross  Nbgliobncb  in  not  exam- 
ining the  individual  ledger  of  the  bank  to  ascertain  its  financial  condi- 
tion, when,  by  the  rules  of  the  bank,  and  of  four  fifths  of  the  other  banks 
in  the  same  city,  bank  directors  are  not  permitted  to  see  such  book. 
SwenHul  V.  Penn  Batik,  718. 

IS.  LiABiLiTT  OF  Bank  Dirkotor  —  Mbasurr  of  Garb. — When  the  di- 
rector of  any  bank  performs  his  duties  as  such  in  the  same  manner  aa 
they  are  performed  by  all  other  directors  of  all  other  banks  in  the  same 
city,  he  is  not  guilty  of  gross  negligence  or  fraud.  Swenizel  v.  Penn 
Bank,  718. 

14.  Withdrawal  of  Depospt  bt  Director— Suspbnsion  of  Bank— ^Rb- 
FATMBNT.  —  When  a  direotor  of  a  bank,  acting  upon  information  ob- 
tained aa  such,  withdraws  the  deposit  of  a  partnership  of  which  he  ia  a 
member  on  the  day  of  the  suspension  of  the  bank,  he  will  be  ordered  to 
repay  it,  aa  he  cannot  thus  gain  a  preference  over  other  oreditora. 
Sweiitzd  V.  Ptnn  Bank,  718. 
▲M.  8r.  Rbp..  Vol.  XXX.  — flo 
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1&  lAABfLRT  ov  DiRioiOBS  VOB  Thsr  OF  Pessisibt.  —When  the  faa^ 
of  a  bank  art  stolen  by  ili  president^  assisted  by  ito  csshier  and  derk% 
hj  means  of  false  entries  wholly  conoealed  from  its  direotoT%  and  vhieh 
oonid  only  be  disoovered  by  an  expert^  while  the  reports  of  the  eondi- 
tion  of  the  bank  made  by  its  president  from  time  to  time  show  it  to  be 
in  good  financial  condition,  and  there  is  nothing  to  aroose  the  aospicioa 
of  the  directors,  they  oannot  be  held  liable  for  the  theft.  SwoUkI  ▼• 
Pmm  Bank,  718. 
See  AoKNor,  1;  Libbl,  2;  LoaTATioNa  of  Acnora^  8|  TROsn^  6^  QL 

BBNBEICIABIBS. 
See  Aaoaunoiras  Cobforation8»  6;  Nbqotiablx  IvsTBVMiina^  8L 

BENEFIT  SOOIETIEa. 
See  AasooiATioMS. 

BENEVOLENT  ASSOCIATIONS. 
See  AttooiAnom. 

BILLS  AND  NOTES. 

See  NlOOTIABLB  iKSTRUMSimL 

BILLS  OF  LADINO. 
t.  Bill  of  LADnro  n  Ck>KTRAGT  whose  Terms  cannot  be  Varied  bt 
Pabol  Evidenob.  —The  acceptance  of  a  bill  of  lading  by  the  shipper, 
with  knowledge  of  its  contents,  makes  it  a  binding  contract,  and  defines 
>  the  rights  and  liabilities  of  the  parties  to  it.  The  bill  of  lading  is  both 
a  receipt  and  a  contract  As  a  receipt,  it  is  explainable  as  between  the 
shipper  and  the  carrier;  bnt  parol  evidence  is  not  admissible  to  vary  the 
terms  of  that  portion  of  it  constituting  the  contract  Van  BUen  ▼.  A'ne- 
lon,  630. 

%   00M8IONOB*8  AOOEPTANCB  OF  BiLL  OF  LaDINO  MaKBS  HiM  SHIPPER  WHEN. 

—  When  a  consignor  accepts  a  bill  of  lading  in  which  he  is  named  as 
shipper,  his  aooeptance  creates  a  contract  which  fixes  his  relation  as 
BOoh,  and  imposes  npon  him  the  obligations  which  the  law  has  previonsly 
declared  to  be  assnmed  by  those  entering  into  snch  a  contract  The 
hct  that  the  consignee  takes  part  in  the  negotiations  as  to  the  rate  of 
freight  to  be  paid  does  not  c<mstitnte  him  the  shipper.     Fob  8Um  v. 

See  Oarribbe,  4^  9;  Sales,  6^  7;  Sbipfimo. 

BLACKMAIL. 
See  Maugious  Prosecution,  7. 

BLASTING. 
8m  Bbal  Pbopbrtt,  S. 

BONA  FIDE  PURCHASER 

loe  OoBPOBATiOBs,  0;  Co-temanct;  Estoppel;  Fraudulbnt  Conyetancb^ 

6;  Judicial  Salk.s,  1;  Sales,  6;  Spscino  PERfORXAHOi^  IL 
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BONDa 
HwioiPAL  OoRPoaATioiii»  25-80|  Suawmiufv  1-1^  1^  1 

BOOKa 
See  Bvu>BM<»^  11,  1% 

BORROWER  AND  LENDBa 
See  PABfrNEBSHiP. 

BOUNDARIBS. 

.  BovKDARm— HiOHWAT  OB  SiKKBT  1&— When  an  agreement  for  the 
porohaae  of  land,  at  a  certain  price  per  acre,  after  a  tnryey  ia  made^  oalla 
lor  a  street  or  highway  aa  one  of  the  bonndariee,  the  pnrohaaer  ia  bonnd 
to  pay  for  Uie  land  to  the  middle  line  of  snoh  street  or  highway,  nnleae 
a  oontrary  intention  plainly  appears.    Flrm$Um$  ▼.  Spaeter^  861. 

,  Bouin>ABT  OF  Town  Lots.  —  Purchasers  of  town  lots  have  the  right  to  lo- 
oate  their  lot  lines  according  to  the  stakes  set  by  the  platter  of  the  lots, 
and  no  snbseqaent  survey  can  unsettle  such  lines.  The  question  after- 
wards ii^  not  whether  the  stakes  were  where  they  should  have  been  in 
order  to  make  them  correspond  with  the  lot  lines  as  they  should  be  if  the 
platting  were  done  with  absolute  accuracy,  but  it  i%  whether  they  were 
planted  by  authority,  and  the  lots  were  purchased  and  taken  possession 
of  in  relisooe  upon  them.  If  such  was  the  case,  they  must  govern,  not- 
withstanding any  errors  in  locating  them.  Le  Com^  t.  Lu9dn%  460l 
See  Watxbooubsis,  2,  S. 

BUILDINO  CONTRAOra 
See  Abbitbatiom  and  Awabd;  Ck>NTRAon^  5-8. 

BURDEN  OF  PROOF. 
n  Bailmbnts,  i;  OARBiBBfi,  7,  9-11;  Fraud,  8;  Fbaudttlbrt  Cohtbt- 
AM0B8,  6;  Libbl,  5;  MALicfious  Prosecution,  5,  0,  15,  16;  Mi8Tab% 
1|  Nbouobnoi^  7,  %  16,  17;  Railroads,  24;  Rapi^  2. 

BURIAL-PLACES. 
See  Plbadino,  1. 

CALLa 

See  Watbrcoursbs,  a 

CARRIERa 

<i4»»T^a  OB  PA88BNOBB8 — Stbiot  Diliobnob. — An  Instruction  that  the 
law  requires  strict  diligence  of  carriers  of  passengers  is  n<^  unjust  to 
the  canier;  for  the  law  imposes  upon  carriers  the  duty  of  exercising  the 
hi^lMst  oare^  skill,  and  diligence  in  the  transportation  of  passengers,  and 
holds  them  responsible  for  the  consequence  of  the  slightest  negligence 
resulting  in  injury  to  the  persons  sustaining  that  relation  to  them. 
Alabama  eie.  B.  R.  Co.  v.  Hill,  65. 

CoMMOV  Oarbibb  mat  Adopt  and  Enfobob  Ant  Rbasonablb  Rboula- 
nON  as  between  itself  and  its  customers  for  the  conduct  of  its  business 
the  effect  of  which  is  the  protection  of  the  carrier  and  tha  banafit  of  tiM 
pnblie.    MIlUr  v.  Georgia  R.  R.elcOo.,  17a 
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8L  RwQUhATtoTn  —  Adoption  or.  —  A  common  earrior,  lli«i|^  m 

Hoo,  makes  a  regnlatioii  lU  owa  by  adopl;iiiqr  and  Mtfag  apgn  11^  in^ 
■pective  of  the  souroo  wheuoe  it  is  derived,  and  tho  fiiok  that  H  wai 
promulgated  by  a  perdoa  or  board  of  persona  represeuting  a  oombiiiatioa 
of  carriers  does  not  impair  its  effect  as  a  regnlatioa  of  the  oarriar  adopt* 
ing  it.     Miller  v.  Oenrgia  R.  R.  eic  Co,,  170. 

4.  Reoulattoics  —  How  Awwmn  Saippsss  witb  Nonoi.  —  As  betweoa  a 
carrier  and  its  oaatomers  who  have  notioe  of  its  regnlationa  before  ahip* 
meats  are  madsb  the  presumption  is,  that  the  parties  oontraoted  with 
reference  to  Midi  TCgalationa,  and  they  are  operative,  whether  indicated 
npon  b'dls  of  lading  or  not,  and  whether  the  shipmeota  aio  made  to  the 
order  of  the  ooQ8igaor«  with  the  oastomary  direction  to  notify  Ilia  oos- 
tomer,  or  direotly  to  the  onstomer  himself.  MlUsr  t.  0§»gia  MLJLttc^ 
Co.,  17a 

6»  RsouiATioH  lOR  UNLOAnmo  FauaBV-OABs  — Oovnauoriov.  ^Inoon- 
atming  a  regnlatioa  of  a  oommon  carrier  for  naloading  Creight-oan^  and 
providing  that  the  cara  are  to  be  placed  and  remain  aoceasiblo  to  Hm 
oonsignee  for  the  porpoao  of  nnloading^  tho  oonrae  and  azifeneiaa  of 
bnsineaa  are  neceasattly  to  be  regardedi  honce  the  cara^  after  their  ai^ 
rival  at  destination,  though  not  kept  aoceaaiblaat  every  moment  of  tima^ 
are  to  be  treated  aa  being  and  remaining  aocesaibla^  if  the  oarrier  ia  al» 
waya  ready  to  render  tiiem  ao  within  the  ahortaat  practicable  tima^  not 
longer  than  a  few  hoar%  after  being  notified  that  the  conaigaae  la  ready 
to  unload.    Miller  v.  Georgia  &  A  a<a  Cfo.,  170. 

C   Ck>MMON  CaRRISB  cannot  BT  CONTJIAOT  EZXICPT  HlKSlLV  VROM  JjIABIL- 

ITT  TOR  Negliobncb. — A  oommoo  carrier  of  freight  is  liable  for  injariea 
thereto  resulting  from  hia  negligence,  notwithstanding  he  haa^  by  apecial 
contract  with  the  shipper,  stipulated  against  liability,  except  for  injnriea 
caused  by  his  fraud  or  gross  negligence.  Johnto»  ▼•  ^^ci^ma  ela  Jtp 
Ob.,  534. 

7.  BuRDBM  OF  PROOV ON Garrixb  Qlaiiono  Exbmftion  whsn.— Whcna 
common  carrier  claima  exemption  from  liability  for  in|ary  to  gooda 
nnder  a  special  contract,  the  burden  of  proof  ia  npon  him  to  riiow  Umi 
the  loaf  or  damage  reanlted  from  one  or  more  of  the  excepted  eaaaaa  in 
the  contract^  and  without  hia  fanlt.  Johmom  ▼•  Alabama  etc  J^V  (^ 
634. 

tw  LiABiUTT  FOB  L088  OF  Bagoaob  BT  Vloosc  « A  common  carrier  ia  net 
liable  for  the  loas  of  baggage  destroyed  while  in  his  possemion  by  aa 
nnprecedentod  flood  amounting  to  an  act  of  Gbd,  snch  as  the  "  Johne- 
town  flood,"  in  the  absence  of  evidence  of  want  of  care  en  hia  part 
Long  V,  Pennejflvama  R.  R.  Oo.,  7882. 

9l  Ck>NMBonNo  Carkisrs,  Prbsuitftioiv  of  Loas  or  Frsioht  ov  Lcmi  ov 
Last  Onb.  —  Where  goods  are  shipped  in  cases  over  several  Knee  of  car- 
riers, npon  through  biUs  of  lading,  and  npon  arrival  at  iMr  destination 
one  of  the  cases  is  missing,  in  an  action  to  recover  for  the  loas^  braoght 
against  the  last  carrier,  the  burden  is  npon  him  to  show  that  the  leaa 
did  not  occur  on  hia  Une,  even  though  he  ia  an  independent  carrier,  hav- 
ing no  partnerahip  connection  with  the  others.  The  presumption  that  the 
loss  occurred  on  the  line  of  the  last  carrier  ia  not  overcome  Iqr  proving 
that  the  oar  came  nnder  the  seals  of  the  preceding  oarrier,  and  that  H 
had  no  end  windows,  it  not  appearing  thai  Hm  aeala  were  aafllcient  to 
bar  all  aoceas  to  the  car,  or  that  they  remained  unbroken  throngho-it 
the  journey,  and  it  not  being  shown  how,  when,  or  where  the  caw  waj 
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lo8l^  md  it  appaarinf  Ihafc  oae  of  the  oUmt  mam  had  been  ■omewhwt 
raooopervd.     Fahtm  v.  Alafnima  etc  Itp  Oo,t  576. 

IOl  Contract  LiMrrmo  Liabilitt — Bobdin  ov  Proov.  —  When  there  le 
proof  of  the  fact  of  injary  to  goode  dnring  traniportatioo,  but  the 
inaaaer  of  ite  occurrence  doea  not  import  negligenoe  on  the  part  of  the 
carrier,  he  ia  not  liable,  if  his  contract  ia  f or  a  limited  liability  only, 
nnleaa  there  Is  proof  of  negligenoe  aa  an  inducing  eanae  of  the  injnry, 
and  ^e  burden  of  making  auch  proof  ia  upon  the  ahipper.  Buck  v. 
PentuplwarUa  B.  JL  Co,,  800. 

II.  LiMiTATiDif  OF  LiABiLirr  — Btrdrv  ot  Proof.  ^  a  common  carrier  of 
gooda  may  limit  his  liability,  except  as  against  hia  own  negligenoe;  and 
his  liability  then  depends  upon  proof  of  negligence  in  fact  If  no  expla- 
nation 18  given  aa  to  how  an  injury  ooonrred,  a  presumption  of  negli> 
genoe  arises,  justifying  a  recovery  in  cases  where  there  is  no  other  proof 
than  of  the  delivery  of  the  goods  to  the  carrier  in  good  oondition,  and 
their  arrival  at  the  point  of  destination  in  a  damaged  oonditioii.  Smtk 
r,  Penntyhania  R,  R.  Oo,,  800. 

See  Bills  of  Lading;  Nioliornci,  6^  7,  16-18;  Railroabii 

CASHIBR. 

See  SURRTTSBIF,  lOl 

CHANGB  OF  ORADBL 
See  Municipal  GoRPORATiovfl^  22. 

CHARTERS. 
See  Corporations,  1;  Municipal  Corporations^  IL 

CHATTEL  MORTOAGBa 

L   ChATTRL  MoRTOAQRa,  AND  CONFLICT  OF  LaWS.  —  A  ChATTRL  MoRTOAOI 

BxacuTBD  IN  Anotubr  Statr  should  be  given  such  effect  aa  it  ia  enUtied 
to  in  the  state  wherein  it  was  executed.  UandUjf  ▼.  ffarrii^  822. 
IL  Cbattrl  Mortoaors.  —  Rbnoval  to  Anothbr  Statr  of  Propsrtt  whi^ 
ia  subject  to  a  chattel  mortgage  duly  exeouted  and  recorded  In  the  state 
where  the  property  was  situated  when  it  was  made  doee  not  deatroy 
ttM  lien,  and  Uie  mortgage  may  be  enforoed  against  an  innocent  pur* 
ehaaer  in  the  atate  to  which  the  property  was  removed.  The  construe 
live  nodoe  imparted  by  the  recording  of  the  mortgage  extends  le 
wherever  the  property  may  be  removed,  ffamilqf  v.  HarrUf  92% 
See  Partnbrshxp;  Surbttsuxp,  8;  Trial^  t, 

CHECKa 
See  Banks,  6^  8.  9;  Trur%  6. 

CmOSBS  IN  AcnoM. 

See  Jurisdiction,  8L 

CITIES. 
See  Municipal  Corporations. 

COLLATERAL  ATTACK. 
See  Judicial  SalrSi  A, 
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OOLLATERAL  SBCURinBBl 

SooPlkdqi. 

OOLUSIOK. 
8m  Bailroadi^  96,  SMIL 

OOMBINATIOKa 
See  Gahhibb%  & 

COMITY. 
See  Coo&TB^  L 

OOMMRRCB. 
See  Watbrooubu^  I* 

COMMERCIAL  PAPER. 
See  Nbgotiabli  IxtfTKUumar^ 

COMMISSIONEBa 
See  MvHidFAL  Corporatios%  tl^  Wk 

COMMISSIONa 
See  CoNTRAcn»  L 

COMMON  LAW. 
SeeRAPi,L  * 

COMPENSATION. 
See  Railroads^  491 

COMPLAINT. 
See  Plxadimcl 

CONDEMNATION. 
See  Ekinxnt  DomaiKi 

CONDITIONS, 
flee  In8URAK<»^  %  tw 

CONFESSIONa 
See  BviDBNoi,  4|  6. 

CONFLICT  OF  LAWS. 
8ee  Chattbl  Mortoagia;  CoHTRAon,  2-4;  CouM%  It   BfnmMMm  smb 
WiFi,  2;  Jorisdiotion;  Limitatioms  of  Aonoa%  1,  fl| 
11;  SALI8,  8^  4;  Usurt. 

CONSIDERATION. 
See  fkAVo^  8;  Nbgotiablb  lB8TRUMBim»  8; 

CONSOLIDATION. 
See  Railroaim^  L 
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CX)K8TITUnON& 
tn  AanowLBDOMm;  15;  Muhioipal  Ck>RroaATiov%  96}  Omana^  % 

Raileoam,  4. 

CONSTITUTIONAL  LAW. 
9m  LnuLATuxai  HuvicirAL  Corpobatio«%  2<  S5|  SrATunfl^  %  % 

TAzuia. 

CONSTRUCTION. 
8m  AflKvowLBDOMBiTT,  14;  CARKiBBa,  5;  BLBonoNi.  7s  Bxsounoif,  %Ai 
Husband  and  Wswm,  2;  Salbs,  1,  2;  Statutbs^  1,  S;  Watbb  Com* 

rANIBS^  8. 

CONTRACTia. 

L  0TATim  ov  Fbaitds  —  CoNTBAor  Takbn  out  ov,  bt  Rbbbbtatiov  01 
OmoN  TO  Tbbminatb  within  Tbab.  —  A  verbal  ooniimot  whtoh,  by  the 
toina  applicable  to  the  leading  tabjeot  thereof,  is  not  to  be  performed 
within  a  year  ia  taken  oat  of  the  operation  of  the  atatate  of  frauds  by 
the  faot  that  it  la  a  part  of  auoh  contract  that  either  party  may  right- 
fully terminate  it  within  the  year.  When,  therefore,  two  parties  enter 
into  a  verbal  oontraot,  whereby  one  of  them  agrees  to  procure  oonsign- 
ments  of  goods  to  the  other  for  one  year  from  the  first  day  of  December, 
and  the  latter  agrees  to  pay  a  commission  on  snob  oonsignments,  bat 
•nch  contract  permits  either  party  to  terminate  it  in  the  following  Jnne^ 
and  one  of  them  does  so  terminate  it,  the  reservation  of  the  option  to 
terminate  takes  the  contract  ont  of  the  operation  of  the  statute  of  frauds. 
Bhke  ▼.  Voiffi,  622. 

%  CoNfuoT  ov  Laws. — Mattbbs  Connbotbd  with  thb  Pbbfobmanob  of  a 
oontract  are  regulated  by  the  law  prevailing  at  the  place  of  performance. 
Waverly  NaL  Bank  v.  UaU,  823. 

t,  CoNiLioT  or  Laws.  — As  to  Such  Portions  ov  a  Contract  as  Pbbtain 
TO  AND  ArvBOT  THB  Rbm BDT,  the  principle  is  applicable,  that  all  mat- 
ters pertaining  to  the  remedy,  and  to  the  proper  course  of  enforcing  the 
oontraot^  are  determinable  by  the  law  of  the  place  where  suit  is  brought^ 
Stay  V.  Palmer^  67. 

4.  CoNVUCT  Of  Laws.  —  A  Contract  Valid  whbrb  Madb  is  generally  valid 
elsewhere;  but  to  this  rule  there  is  this  exception,  that  no  state  or  nation 
is  bound  to  recognise  or  enforce  contracts  which  are  injurious  to  its  own 
interests,  or  the  welfare  of  its  people,  or  which  are  in  fraud  or  violation 
of  ils  own  laws.     Wa$Mrboehr  v.  Soulier,  344. 

IL  CoNVLiOT  OT  Laws  —  Plaob  of  Performanob  —  Partnbrship.  ^  When, 
mder  the  law  of  one  state,  one  who  has  no  interest  in  the  business  of  a  firm 
or  in  the  capital  invested,  save  that  he  is  to  receive  a  share  of  the  profits  as 
oompensation  for  services^  or  for  money  loaned  for  the  benefit  of  the 
business^  is  not  a  partner,  and  cannot  be  held  liable  as  such  by  a  credi- 
tor of  the  firm,  a  contract  involving  this  question,  and  to  be  performed 
in  that  state,  will  receive  a  like  construction  when  brought  in  question 
in  another  state.     Waverly  Nat,  Bank  v.  Hail,  823. 

I.  BUBflTTANTIAL  PbRIORMANCB  OF  BuiLDIMO  CONTRACT,  RboOYBRT  ITPON,  MAT 

BB  SAD  WBBN.  —  When  a  builder  has  in  good  faith  intended  to  comply 
with  a  building  contract,  and  has  substantially  done  so  to  such  an  extent 
that  the  defects  are  not  pervasive,  do  not  constitute  a  deviation  from  the 
general  plan  of  the  work,  and  are  not  so  essential  that  they  may  not  be 
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remedied  without  difficnlty,  slight  defects,  caased  by  iiuidyertenceer«» 
intentional  omissions,  will  not  neceas'^rily  prevent  a  recovery  of  theooBp 
tract  price,  lees  the  amonnt^  by  way  of  damages,  requisite  to  indemnify 
the  owner  for  the  expense  of  conforming  the  work  to  that  for  which  hm 
oontracted.  And  whether  or  not  there  hai  been  a  snlMtantial  perform- 
anoe  of  the  contract  ia  osnally  a  question  of  fact    Crouch  ▼.  Gmtmamn^ 

6oa 

7.  FORFKITVBS  rOB  DsnOIKHOT  ni  WOBK  DONR  UNDBB  BuiLJ>niO  CoWTBAOt 

OANiiOT  BX  AasBRTSD  BT  OwiTXJfc  WBBN. — When  it  it  provided  in  a 
building  contract  that  if  the  contractor  shall  at  any  time  during  th^ 
progress  of  the  work  refuse  or  neglect  to  supply  a  sufficiency  of  mate- 
rials or  workmen,  the  owner  may,  after  notice,  finish  the  work  and  de- 
duct the  expense  inourred  thereby  from  the  amount  of  the  oontnet 
prioe,  and  the  owner  avails  himself  of  this  privilege,  he  cannot  assert  a 
forfeiture  in  respect  to  the  defioienoj  so  supplied  by  htm,  bnt  is  stsiply 
entitled  to  dednot  the  expense  inenrred.  Orwek  ▼.  Omtmamnt  008L 
li  ABcmTBor'a  Gxbtiii(utb,  Rbvueal  to  QvfM,  UmtBaaoNABut  whbv.  — 
When,  by  the  terms  of  a  building  contract^  the  architoot's  oertifioate  is  a 
condition  precedent  to  a  right  to  payment,  and,  after  the  wotk  has  been 
subetantially  completed,  the  architect  refuses  to  give  a  certificate,  his 
refusal  is  unreasonable,  and  the  failure  to  obtain  it  will  not  bar  a  re- 
cofvery  by  the  oontraotor.    Oroudk  ▼.  OtUmann,  008. 

BSBOUnOK  — BXBMPTIOlflL— A    COMTRACT   90  WaITB  ALL   RfOBTB   OF 

ExiMPTioif  FROM  KxMaunoM  appliee  only  to  the  exempuon  laws  of  the 
state  wherein  the  contract  was  made^  and  does  not  deprive  the  debtor 
of  the  benefit  of  the  exemption  laws  of  auQther  stats  in  which  he  is  sued. 
8ea^  V.  Palmer,  57. 

At10BMBT*8  FbI,  STIP17I.ATI0ir  FOB,  XR  UaOBIOUS  OOlfTBACT  FaUJB  WITB 

GoNTBAOT,  —  A  stipulation  in  a  nsnrious  contract  for  the  payment  of  an 
attorney's  fee  in  ease  of  litigation  falls  with  the  contract  of  which  it  is 
a  partft  and  cannot  be  enforced.  Atiuricam  Fr$6hM  Lomi  ele;  Os.  ▼. 
/ifersott,  587. 

Aooocntb;  ARBrrBATioN  aitd  Award;  Attachkbrt,  2;  BAiunirra,  S; 
fiiLLB  OF  Ladino;  Oarrurs,  0,  7,  10,  II;  OovRTB.  1;  DamaoiSi  1,  2; 
Equxtt,  2,  8;  Fraudulxnt  Contetanors,  4;  Husband  and  Wife,  2; 
Irsuraiior,  1;  InTBRRn;  JoiifT  LiABiLnr;  Marrxaor  ard  Divorcr; 
Martbb  and  Servant,  1-4;  Mistake;  Munioifal  OoRFORATiONa,  12; 
Nrootiari«r  Instbumrnts,  4;  Plradinck  2;  Railroader  26»  27;  Real 
Fbofbrtt,  3;  Sajjh,  1-8,  5;  Spboifio  FHRFORMARai^  1,  8;  BrAxvTRs, 
6;  SuBRTTBHiP,  4,  0;  Taxes,  8;  Tblbobafbb,  7;  Usurt. 

C0NXRACrrOR& 
■wOoRTBAiai%  8-8|  JBnoFFRL;  MROHANiGi*  Lnm^  8|  Rbal  PMFnrn  8L 

CONTRIBUnOK. 
See  Joint  LuBonT. 

OONTBIfiUTORY  KBGUOENOB. 
Am  Srryant,  7;  Negliornor,  8-10,  14,  18|  FabbtT  ab» 
Ohild»  2;  Railroado,  87,  88. 

CONVERSION. 
See  Pam  %aE!),  3;  Pledge;  Trover;  Tbostb,  61 
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OONVBYAKOn. 

1m  DiBlNl;  IlfSITBAIfOI,  4;  WATKBOOfOWKm,  %  t, 

OORPORATlONa 

RamymoB  ov.  — If  different  duirten  are  granted  for  the  ■anie  general 
bauueea  by  different  stntee  to  the  same  oorporatton,  and  an  orgaoisatioii 
ii  properly  effseted  under  eaoh  eharter,  the  oorporation  beoomes  a  ottiien 
el  eaoh  state,  and,  ae  enoh,  hae  the  proteotion  of  and  ia  amenable  to  lie 
laws.    Ri^lroad  ▼.  BamhiU,  889. 

UvnjL  VwB  — Broppml.— When  the  atockholdera  in  a  oorporation 
■ign  iti  articles  of  aaiociation  with  knowledge  that  the  object  of  the  oor* 
poratton  ia  to  engage  in  a  oertain  specified  business  in  which  it  doea 
engage,  and  it  incurs  liability  for  which  it  ia  aned,  it  cannot  plead  in 
defense  that  it  haa  no  authority  under  the  law  to  engage  in  anch  bnai- 
■eas.    Carton  OUff  8wx  Bank  ▼.  Oarmm  dip  MiemUar  Co.,  464. 

Ultba  Viais^EaTOPPU..  —The  plea  of  uUra  vhre$  should  not  prcTail, 
aa  a  general  rule,  whether  interpoaed  for  or  againat  a  corporation*  when 
it  wonld  not  advance  justioe,  but,  on  the  contrary,  would  accomplish  a 
legal  wrong.    Coraoii  OHy  809,  Bank  v.  Oarion  OU^f  EUvator  Oo.^  454. 

BtOOK  SUBSORIPTION— LlAJUUTT  OF  PrOMOTKB  OM  PkOMISB  TO  RSFUMD 

SuBfloumoM.  —  When  one  ia  induced  to  aubscribe  for  stock  in  a  rail- 
way corporation  by  the  promise  of  one  of  its  promoters  ^at  if  the  raiU 
road  ia  not  finiahed  within  a  certain  time  the  aubacription  ahall  be  ra> 
tnmed  by  the  corporation,  or  in  default  thereof,  by  the  promisor,  such 
promise  constitntee  a  contract  of  auretyship,  and  the  consideration  there- 
for is  the  subscription  by  the  promisee  to  the  stock  of  the  corporation, 
AUiton  Y.  Wood,  726. 

CORPORATIOK   OAMICOT  DiSORIMINATB  BITWEBIff  BONA    FiDB  PURCHASBRS 

or  m  Stook.  — In  the  absence  of  any  discretionary  power  expressly  re* 
aerred,  a  corporation  or  company  whose  stook  is  for  sale  in  the  open 
market  haa  no  right  to  so  diacriminate  between  6011a  Jide  purchasers 
thereof  aa  to  deny  to  some  of  them  the  right  to  make  their  title  effectual 
for  recognition  by  the  company  in  the  manner  provided  by  it  for  that 
purpose,  while  allowing  it  to  others.  The  right  to  perfect  the  transfer 
is,  in  such  case,  an  apparent  right  incident  to  the  purchase.  Biee  v. 
Boeh^eUer.  ess. 

TbUR  CbRTITIOATB,   AbUOHBB  or,  mat  COMPBL  TBAliarBR  THBRBOr  OB 

Books  of  Trostbbs.  —  Where  the  stockholders  of  oertain  corporations 
and  partnerships  and  certain  individuals  engaged  in  a  oertain  enterpriae 
create  a  trust  whose  object  is  to  authorise  the  trustees  to  control  and 
OMmage  the  bnsineas^  tmat  certiflcates  transferable  on  the  books  of  the 
tinateea,  upon  surrender  of  the  certificates,  are  by  the  trustees  issue  I  to 
the  partiea  to  the  agreement,  and  to  their  assignees,  who  are,  by  the 
terms  of  the  agreement^  the  benefioiariea  under  the  trusti  the  holder  of 
■neh  eertificatea  being  by  their  terma  anbject  to  all  the  terms  of  the 
agreement,  and  of  the  by-laws  adopted  in  pursuance  thereof,  as  fully  aa 
if  he  had  aigned  the  same,  such  certificates  have  on  tlie  back  a  blank 
form  of  transfer,  by  the  terms  of  which  the  transferee  ia  appointed  at- 
torney, with  authority  to  make  the  neceaeary  transfer  upon  the  booka  of 
the  tmati  and  anch  eertificatea  are  for  sale  in  the  open  market,  a  person 
who  pttrebases  one  of  those  certificates  in  the  open  market,  taking  from 
the  pereon  to  whom  it  haa  been  issued  an  assigument  thereof  in  a  duly 
iormal  manner,  and  demanda  that  a  transfer  be  made  to  him  on  the 
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books,  KnA  a  new  oeriifloate  itsnad  to  hfm,  offerlog,  vpon  eompHaaM 
with  his  demand,  to  torrendor  tho  old  eertUicato^  mj  i—fntiin  sa  m> 
tion  to  compel  taoh  transfer  and  the  istoanoe  to  him  ol  a  naw  eertifioata. 
The  qaality  of  transferability  gireii  to  the  oertifioate  imports  the  right 
to  make  it  effectnal  by  transfer  on  the  books,    ^et  t.  BwktfeUer,  65S. 

7.  Rmfo.sal  to  Tbaksfsb  Tbdst  Obrtifioatb  to  Aanonn  thssbof  kot 

JusnniD  BT  Hn  HoRnLmr  to  Trust.  — In  an  aotioa  by  an  anignee 
of  a  certificate  of  a  tmst  to  oompel  the  tmstees  to  transfer  it  to  him  on 
the  books  of  the  tmsti  where  the  answer  alleges  and  the  trial  oonrt  finds 
that  the  plaiutiff  was  a  competitor  and  riral  of  the  parties  to  the  tmst 
agreement,  and  had  been  engaged  in^ransactions  and  proceedings  hostile 
to  the  trust  and  to  them,  this  will  not  justify  the  refusal  to  make  the 
transfer;  and  where  it  is  not  shown  that  the  relief  sought  will  be  unjust 
or  prejudicial  to  the  legal  rights  of  the  defendants,  the  plaintiff's  motiTe 
in  seeking  it  is  not  legitimately  a  subject  of  oonsideratioii.  JKos  ▼.  Rodb^ 
/elier,  668. 
See  Attaohmrkt;  CAmRiERS,  8;  Bvidbmor,  li|  MiOHAHiOi'  LnB%  l-4s 
MumoirAL  Ck>RFOBATioNa;  Nmuobmo^  13^  20;  PBOcnib 

CX)ST8. 
Sao  Mandamus;  MoRTOAon^  7. 

00-TENANOY. 
Bona  Fidb  Enoumbranobr  oi  Oo-tbhant'b  Iwtbrbbt,  Riqbt  oi.  — Iba  Uaa 
in  favor  of  one  co-tenant  against  the  interest  of  another,  which  in  the 
partition  of  lands  held  in  common  is  allowed  for  what  may  be  found  due 
on  an  accounting  between  them  tonohing  the  receipts  and  disbursemants 
from  and  concerning  the  common  estate,  is  not  entitled  to  priority  orer 
a  bona  fidt  purchaser  or  encumbrancer  of  tha  interest  of  osa  of  the  oo- 
tenants  in  the  common  estate.  Bwm§  ▼.  DreyfiUt  fi39. 
See  Hombstbad;  PARTinoir;  PLBADHia^  1. 

COUNSBL. 
See  Nbw  Trial;  Trial^  11-11. 

COUNTIBa 
See  Faub  PRvnoraBS,  2,  4,  6;  Mubioipal  CoRPORATioir8»  27»  SSL 

OOURTa 

1.   COMITT,  PRINOIPLB  OV,  BOT  BXTBNDBO  TO  AbROOATB  SrTLSD  BuLBS  BT 

Which  Courts  arb  Ouidbd.  —  The  principle  of  comity  under  whi^  a 
contract,  void  where  made,  will  not  be  eufnroed  in  the  courts  of  another 
state,  even  though  by  the  laws  of  such  state  the  oontraoti  if  it  had  been 
made  there,  would  have  been  a  lawful  one,  is  ncTer  so  extended  as  to 
abrogate  the  settled  and  controlling  rules  by  which  the  courts  of  the 
state  whose  comity  is  invoked  are  guided.  American  Freehold  Land  etc, 
Co.  V.  Jefferson^  687. 

8.  JODOMENT  OF  ClROUrT  CoURT  OF  UnITBD  StATBB,  BffBOT  TO  BB  GiTRIf  TO^ 

IB  Statb  Ck)aRT8.  — State  courts  must  give  the  same  foiroe  and  effect 
to  a  final  judgment  of  the  circuit  court  of  the  United  States  that  they 
give  to  the  judgments  of  the  courts  of  their  own  state,  and  this,  although 
had  the  action  been  brought  in  the  state  court,  no  judgment  could  have 
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been  reoo Tared  therein.     Oceanic  Steam  Now.  Obb  ▼•  Oompai^  Tram' 
fUhmUea  StpaHola,  685. 
Bm  Aptbal;  KLBonoNs,  7;  Iksolvbitot,  1;  JoDoiHim,  7,  11|  MimiaFAL 
OoRTOJUTiOHS,  2|  8,  12|  26;  Tbiali  Usubt. 

CRIMK 
Bm  Malicious  pRosEoorioir,  h  % 

CRIMINAL  LAW. 

8m  KriDBiroB,  4,  5;  Falsi  Prbtkitsbs;  Fobokrt;  Labohtti  Mauoknto 

Pbosboutioh,  4;  FjciunRT;  Rape;  WiT«iau%  !• 

CROSS-EXAMINATION. 
See  Trial,  3;  WnNBSsia. 

DAMAGES. 
!•  PRosracnTTB  Prorts.  —  in  an  action  to  recover  for  Mie  Inreaeli  of  m 

oootnct  for  fnniiahiag  machinery  and  repairing  a  oostom  and  mann- 
faetnring  flonring-mill,  the  measure  of  damages  is  the  fair  rental  value 
•f  the  mill  daring  the  time  the  owner  is  deprived  of  its  use  after  the 
•zpiration  of  the  time  for  the  performance  of  the  contract;  bat  prospect- 
ive profits  of  such  mill  are  too  specalative  to  be  oonsidered  m  damages. 
HiUehimm  M/g.  Oo.  v.  Pinch,  463. 

&  Damaqms  lOB  Brbaoh  or  Contract  to  Ripair  Mill.  — In  an  action  to 
recover  for  the  breach  of  a  contract  to  furnish  machinery  and  repair  a 
flouring-mill,  4he  owner  cannot  recover  for  grMn  ground  and  poor  floor 
manufactured  to  test  the  mill  during  the  time  when  he  knew  that  it  was 
not  in  condition  to  do  good  work;  but  he  may  recover  for  his  time  lost 
and  the  amount  paid  his  employees  while  lying  idle  by  resMn  of  tho 
breach  of  the  contract.     Huicfdmon  Mfg,  Oo,  v.  Pinek,  463. 

H  Mbasurr  op,  ior  Convbrsion. — If  there  is  a  wrongful  conveMion  of 
stook  by  a  pledgee,  the  proper  measure  of  damages  therefor  is  the  valne 
of  the  stock  at  the  time  of  the  conversion,  with  interest  thereon  from 
such  time;  but  the  jury  may,  in  their  discretion,  if  they  think  the  jus- 
tice of  the  case  requires  it,  give  the  highest  value  of  the  stock  at  any 
time  between  the  conversion  and  the  trial.  Terry  v.  Birmingham  Nat 
Bank,  87. 

4b  What  Platntifp  was  Making  at  the  time  he  received  injuries,  by  which 
he  was  disabled  for  a  considerable  time,  may  be  proved  as  an  element  of 
the  damages  he  sustained.     Alabaina  etc.  B.  B.  Co,  v.  Premier,  28. 

•,  Impatrmbnt  op  Phtstcal  FcNcnoNS.  --The  fact  that  plaintiff's  in* 
juries  were  of  such  a  character  as  to  render  child-bearing  perilous  to 
her  life  is  admissible  in  an  action  for  compensation  for  personal  injuries, 
though  she  is  not  and  may  never  be  married.  It  is  to  be  assumed  that 
every  physical  function  and  capacity  is  of  importance  in  the  life  of  every 
man  and  woman,  and  that  occasion  will  arise  for  the  exercise  of  eaoh  of 
them.     Alabama  etc  B,  R.  Co,  V.  Hill,  65. 

ft.  Bamaois  por  Mental  Supfbrino  alone  cannot  be  recovered  in  any  ease. 
Citnpmany,  Western  CFnion  TeL  Co,,  183. 

7.  MBA3I7RB  OP  Damaois  POR  POLLUTING  Strbam.  —In  an  action  to  recover 
damages  to  a  farm,  caused  by  the  pollution  of  a  stream  running  through 
it^  it  is  error  to  admit  evidence  of  the  difference  between  the  value  of 
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the  farm  with  the  stream  clear  and  its  ▼alne  witli  the  ■beam  ponntad. 
Bat  if  the  jary  is  instructed  not  to  find,  in  anj  event,  the  differenoe  in 
the  Talue  of  the  farm  with  an  nn  polluted  and  a  pollated  stream  on  i^ 
and  their  verdict  shows  that  they  mast  have  disregarded  the  inoooipetest 
eTidence,  the  error  will  not  be  ground  for  reversaL  Mianst^ppi  JlUb 
Oo,  ▼.  8mUh^  646. 

t.  BxiMPLART  damages  may  be  awarded,  thongh  the  aotnai  Injory  soffsred 
was  nominal.    Alabama  ete,  B.  R,  Oa,  r.  SeOen,  17. 

9L  Exkmplart  Dau aoks  ari  hot  Rkoovsrabui  iob  Mkbs  NBaLiQurci. 
Richmond  etc  R,  B.  Co.  ▼.  Vance,  41. 

IflL  JuBT  Trial  —  ESxbmplart  D amaobs.  —  An  tnttruotiom  ta  a  Jwy.  that  il 
they  find  from  the  eridence  that  vindiotiTe  damages  shoold  be  giTan,  they 
have  the  right  to  give  snoh  damages  as  the  evidenoo  authoriaes,  no4  ba* 
yond  the  amount  claimed  in  the  complaint^  la  a  oorract  statement  ot  the 
rale  for  the  guidance  of  juries  in  the  assessment  of  pnnitiTe  damageai 
Alabama  etc  R.  R.  Co,  ▼.  Frazier,  28. 

11.  NaoLiaBNCR — Dorr  ov  Person  Injurbd  to  Bmplot  Pbtsiciait. — A 
parson  injured  by  the  negligence  of  another  is  not  unqualifiedly  boond 
to  engage  medical  aid  and  attendance  for  such  length  of  time  aa  hb  ia- 
juries  make  necessary;  but  if  a  man  of  ordinary  prudence  wonld  hava 
engaged  each  aid  and  attendance  more  promptly  than  the  injured  partj 
did,  his  delay  in  this  regard  may  be  taken  into  consideration,  and  eom- 
pensation  may  be  denied  for  damages  which  might  hare  been  ao  arerfeed. 
Vailo  ▼.  United  States  Express  Co.,  741. 

See  AoTiONS,  1,  2;  GoNTRAani,  6;  Eminent  Domain;  In^ctnotions,  2;  Jourr 

LlABXLITT;    JUDOMBNTS,    1;  LiBBL,    7;     M ASTER    AND     SbRTABT*     1-3; 

Municipal  Corporations,  22,  25;  NRai.iGBNCB,  1,  8,  4^  11;  Pabbbt 
AND  Child,  2;  Railroads,  3,  9-17,  21,  28, 32;  SHiPPtNO;  TBLBasann^ 
1, 1^  8^  9;  Tbial^  4;  Water  Companibs,  3;  Withbsbb^  & 

DEATH. 
See  Su&bttbhip,  1L 

DEBTOR  AND  CREDITOR. 

L  SvsROOATioVt  Pbbson  Who  Adtanobb  Monbt  to  Dibckarob  Lons  Ba* 
titlbd  to^  whbn.  — Where  a  debtor,  by  fraudulent  repreaentatioiu,  in* 
duces  a  person  to  advance  money  to  pay  off  liens  on  the  debtor's  property 
to  redeem  the  debtor's  property  from  execution  sale,  and  to  relaaae  a 
Judgment  of  hia  own  against  the  debtor  which  was  a  Uen  on  the  debtor'a 
property,  soeh  person  will,  as  against  the  debtor,  be  snbrogated  to  the 
rights  of  the  persons  whose  liens  hie  money  discharged.  Badber  ▼•  Plfm, 
231. 

&  Fraudulent  Convbtanobs  —  FRBFKRRiNa  Crbditobs  —  CoNiBssiosr  ov 
JuDQMBNT.  — One  who  is  in  debt  to  different  persons  may  give  a  prefei^ 
ence  to  any  one  of  them,  by  confessing  a  judgment  in  his  favor.  Hie 
faet  of  the  other  indebtedness  weighs  nothing  against  the  validity  of 
■ach  preference.    Kitchen  v.  McCloskey,  81 L 

Bee  AasiQNMBNT  roR  Bbnbfit  op  Ckbditors;  Banbb,  6, 14;  Costtracts,  \ 
9;  Bquitt,  8;  Evidbnob,  3;  Exbcution,  1,  2;  Fraudulent  Convbt* 
ANCEs,  9;  Homestead;  Insolvenot;  Judomentb,  2;  8, 8;  Judicial  Salrsi 
1,  6;  liMAor,  1;  MoRraAOEs,  5,  10;  Municipal  CoRMMUVimi^  Sfi| 
Parivrrshif;  Plbdob:  Surbttbiup,  4  7. 
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DECLAR^nOHflL 
8m  Fkkjubt,  2. 

DEEDS. 

lunovLABirT  Cubed  bt  Statutb — Rboobd  ab  Etidekck — Wb«n  Um 
•naotment  of  a  atatato  oarea  any  irregularity  in  the  acknowledgment  of 
»  deed  to  land  within  the  state,  which  has  been  preTioosly  ezecnted  in 
another  state,  the  record  of  such  deed,  made  prior  to  the  enaetment  of 
the  statnte,  is  also  cnred  and  rendered  valid,  and  either  snoh  reeord,  or 
a  properly  certified  copy  thereof,  is  admissible  in  evidence.  Bmmmtr  t« 
MUchell.  1C6. 

See  AamowLBPOMEKT;  Evidknob,  10;  FbaVo^  1;  FRAjDOiTLBirr  Cohtbt* 
▲9CI8;  HuBBAMD  AHO  WiFi,  1 ;  MisTAKi^  4,  5;  MomoAOBi^  8|  Plbad- 
nra^  I;  RAn.moAm,  84;  SuB^rrsHiP. 

DBPINITIONa 
AppvHeMmoe.    Badgmr  lAtnber  Oo.  t.  MaHom  Water  Suff^f  m»  Ck^  101« 
Bill  of  lading.     Vmn  Et$m  t.  Newkm,  630. 
Expert  witnesses.     jfcNally  ▼.  Colwell,  4M. 
"Hanffeiv."    MeNaU^  v.  Colweil,  A9i. 

"In  a  pleasing  manner."    Alabama  etc  R.  R,  Co.  Y.  Fraeiet^  ML 
"Johnstown  flood."    Long  ▼.  Penn$glmmtia  M.  B.  Co.^  73S. 
Malice.     Lun^ford  t.  Dietrich,  79. 
"Obtained."    Ootmor^.  State,  12G. 
"  Palace  horse-car."    Railroad  t.  Die$,  871. 
Parens  putrkB,     LomsviUe  etc.  R'y  Co,  ▼.  Blythe,  599. 
"Perils  of  the  river."    Crtseent  Itie.  Co,  ▼.  Vkkeburg  etc,  Paektt  Ck^  W* 
Probable  canse.     Lunnford  v,  DietMi,  79. 
Proximate  cause.     Railroad  ▼.  KtU^,  90^ 

"RaUway"  and  "railroads."    Ri^ert^  t.  Ceninl  TraeUm  0$..  Uk 
"Running  at  large."    Julienne  v.  Mayor^  526w 
"  Then  and  there."    Connor  v.  State,  126. 
Trespass.    Bwu$  ▼•  Kkrkpatriek,  485. 

DELEGATIOK. 
See  MvMioiPAL  Corpobatioh%  H 

DELIVERY. 
See  Fbaudulsmt  CoimnrAiiaB%  $-4b 

DEMAND. 
See  Bailmbrts,  1}  Bmumwib^ 

DEMURRAOB. 
SeettHimiio. 

DEMURRER. 

%m  iODQMXNTI,   1S| 


DEPUTY. 
BaeOfnoKaa»  L 
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DEVIS8L 

L  PxBPU'UfJim.  — Tsim  Okbatxd  bt  Will  n  war  Tllmil  m  » i 

upon  alienation,  when  a  vested  intereet  paaaet  to  the  deriaee^  whiob  to 
ean  tell  or  diepoee  of  at  pleMore,  and  it  ti  only  thotime  of  mLJafmrnA 
of  the  profite  of  the  deriae  which  is  postponed.  The  mere  faet  thai  W0 
time  ia  fixed  within  which  the  powir  of  sale  most  be  ezeroiaad  does  aoA 
of  itself  create  a  perpetnity,  as  it  mnst  bo  exerotaed  within  a  reaaonalila 
time;  and  this  ia  especially  so  when  it  ia  competent^  nndsr  tiio  tmal^  lor 
all  parties  in  interest  to  unite  at  any  time  to  defeat  snoh  power,  and  tako 

j        the  property  discharged  thereof.     Cooper*M  Atate,  829L 

S.  Mabriaob,  Conditions  in  Ristbaimt  of. — There  ia  a  diatinetion  bo» 
tween  conditions  in  restraint  of  marriage  annexed  to  teotamratary  4i^ 
positions,  and'restrainta  on  marriage  contained  in  the  Tory  tenna  of  Ifea 
limitation  of  the  estate  giren.    Ifona  v,  Jadttam^  8S8. 

1  Mabriaq^,  Rbstbaint  ov.  » A  Dflviai  of  his  homo  to  fhm  tertatort 
daaghter  for  her  natural  life,  unless  she  shall  be  marriodt  in  whioli  oaao 
her  life  estete  shall  cease,  if  the  apparent  purpose  of  the  wQl  appean  sol 
to  be  to  restrain  her  from  marriage,  but  merely  to  gfvo  hor  tho  «aa  «f  a 
house  until,  from  her  marriage,  she  will  probably  have  a  bonM  othanrin 
proWded  for  her,  is  not  against  pubUo  policy,  and  on  the  mairiago  of  Iha 
daughter,  her  life  eatate  terminatea^    IfofM  ▼•  /aebo%  SHL 

DIBBCTORa. 
See  Baves,  10-lflL 

DIRECrORT. 
fieeSTATun^ 

DISCHARGB. 

See  SUBRTBHEP,  1% 

DISGKDONATIOK. 
See  OoRroRATioN%  C 

DISBASK 
8aa  MAsnui  avd  SaBTAWi;  C 

DISQUALIFICATIOll. 

See  JuDOM. 

DOQ& 
See  Animaul 

DOMICILBL 
See  CoBPORATioira,  L 

DUB  PROOBSS  Of  LAW. 
Sao  MvmoirAL 
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DURESa 

To  THRKATnr  Ome  with  a  ortminal  proflecntlmi  w  a  olTfl  aetimi  ft  not  dii* 
reM,  when  he  it  belieyed  in  good  faith  t  l>e  liable  to  taoh  tait  or  proaa* 
eation.     Tkam  r,  Pinkham,  336. 

See  NlGOTIABLI  iNSTBUMMim^  H 

EASEMENTS. 
See  RailboaiMi  SSL 

EJECTMENT. 
See  Equitt»  6;  Bvidbncb,  12,  13;  JuDOMBHTiy  llL 

ELECTION. 
See  JuDOiiBNTS,  2;  Landlobd  and  Tbnaxt»  L 

ELECTIONS. 
I.  ELXcnoNs,  Po¥rxR  or  Lbgislatdrb  to  Prbscbibx  KAirirxB  ov  Holdino. 

—  It  it  within  the  power  of  the  legislature  to  preaoribe  the  manner  of 
holding  elections  and  the  mode  in  which  electors  shall  ezprest  their 
choice.     Panning  ▼.  Wmberg,  254. 

t.  SLBcnoir  Held  at  Time  not  Authoktzxd  bt  Law,  Void.  — The  election 
of  a  person  to  an  office  held  at  a  time  which  was  no^  aothorited  by  law 
it  void.     Kmherlin  v.  State,  208. 

t.  AutTRALiAN  Ballot,  Modb  in  Which  It  wsm  be  Stampbd.  — An  elec- 
tor voting  under  the  Australian  system  mutt  indicate  his  choice  by  stamp- 
ing one  of  the  squares  of  his  ballot;  he  cannot  stamp  hit  ballot  eltewhere, 
and  leave  the  election  board  to  guess  at  hit  intention.  Pamdng  v,  Wim- 
berg,  254. 

4.  Elector  must  Vote  in  Manner  Prescribed  bt  Law.  — Where  the  law 
requires  on  elector,  in  voting,  to  express  hit  choice  by  stamping  certain 
designated  squares  on  the  ballot,  if  he  does  not  choose  to  indicate  his 
choice  in  the  manner  prescribed,  he  cannot  complain  if  hit  ballot  it  not 
counted.     Parving  v.  Wimberg,  254. 

0w  Ballot  not  to  be  Kbjeoted  becausb  Indorsed  bt  Clerk  in  Wbono 
Place.  —  The  statute  requiring  the  clerks  of  election  to  indorse  their 
initials  upon  the  ballots  is  mandatory,  but  the  requirement  that  the 
initials  shall  be  indorsed  in  a  particular  place  on  the  back  of  the  ballot 
it  directory  merely.  A  ballot  indorsed  at  an  improper  place  cannot 
therefore,  for  that  reason  only,  be  rejected.     Parving  v.  Whnberg^  254. 

C  Ballots  Placed  bt  Mistake  or  Election  OmcER  in  Wronq  Box  mui» 
BE  Counted. —  A  ballot  cannot  be  rejected  in  making  the  eonut  becantt 
the  election  officers,  by  mistake,  have  placed  ii  in  the  wrong  box.  Fat' 
ving  V.   Wimbt^g,  254. 

7.  CoNSTRDcrioN  or  Statute  Accepted  bt  Election  OrrioERs  not  Ignored 
BT  Courts,  unless  Palpablt  Wrong.  —A  construction  of  an  election 
law  that  has  been  accepted  and  acted  upon  by  the  officers  whose  duty 
it  is  to  admi  111  iter  the  law  will  not  be  ignored  by  the  courts,  nnlett  It 
it  palpably  wrong.     Parving  v.  Wimberg,  254k 

H  Mbrb  Ibbbgularities  ov  Elkotion  OrncERs  do  not  Vitiatb  BLaonoB. 

—  Mere  irregolaritiet  on  the  part  of  eleotion  officer^  or  their  omiMJf  km 
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obserre  some  merely  directory  provision  of  the  law,  do  not  ▼ftiate  um 

election.     Parmng  ▼.  Wknberg,  264. 

Bee  Municipal   Corporations,  27,  88;  Offiobbs.  2;  S;  drATurn^  2. 

ELECTRIO-LiaHT  COMPAKIBa 
See  Mbohanios*  Likns,  3^  4^ 

SMB£ZZLE.>fBNT. 
See  Negotiablb  Instrumkhti^  H 

EMINENT  DOMAIN. 

CONDSMNATION  OF  LaND  OP  MiNOR  NOT  NbOKSSART  WHUf  GOARDIAN  An 

CoMPANT  Agues.  —  A  statate  providing  that  the  goardian  of  any  inCaa^ 
nam  eomjtoi^  or  insane  person  may  agree  with  a  railroad  company  opoa 
the  damages  to  be  paid  for  land  of  his  ward  taken  by  it,  or  release  his 
ward's  claim  for  damages,  dispenses  with  the  necessity  for  the  oondeoi- 
natioa  of  the  land  in  cases  where  the  guardian  and  the  company  cbb 
agree.    Xotti»is</e  etc  R"y  Co.  ▼.  Blyihe,  599. 

ENTIRETY. 
See  Insvrakck,  1. 

EQUITY. 

L  EQinrr  Assnuis  Jurisdiction  whbrb  Rbmiot  at  Law  Inadrquatb.  « 
When  the  remedy  at  law  ia  inadequate,  equity  will  assume  juriadictioD. 
McAfee  v.  ReynohU,  194. 

2.  Void  CSontract,  Eqctitablb  Kbltrp  against,  Dbnibd,  unless  Complain- 
ant Subbots  TO  DO  EQurrir.—  Although  a  contract  is  void  under  the  laws 
of  this  state,  so  that  no  action  can  be  maintained  for  its  breach,  a  court 
of  equity  will  not  relieve  against  it,  unless  the  complainant  will  submit 
to  Ao  equity,  regardless  of  the  terms  or  of  the  invalidity  of  the  contract. 
American  Freehold  Land  etc  Go,  v.  Jeffertton,  687. 

t.  Relief  against  UsaRious  Contract  —  Condition  upon  Which  Granted 
IN  Equttt.  —  Courts  of  equity  in  this  state,  when  applied  to  by  a  debtor 
who  seeks  relief  against  a  usurious  contract  governed  by  the  laws  of 
another  state,  will  require  the  complainant  to  do  equity  by  refunding  or 
tendering  with  his  bill  the  principal  of  the  debt,  with  legal  inberesk 
American  Freehold  Land  etc  Co,  x,  Jefferm>n,  587. 

i.  Lien  or  JuDaoiBNT  Paid  off  Kept  Aliys  bt  EQorrr  wren.  —  Whaa 
the  purchaser  of  land  pays  off  a  judgment  for  which  he  is  not  lia  de. 
with  the  manifest  intention  to  keep  the  lien  thereof  alive,  equity  wiD 
preserve  it  for  his  protection  and  use  for  equitable  purpoeae.  Boot  v. 
Morgan,  237. 

&  Jurisdiction  to  Cobipel  Satisfaction  of  Mortgagr.  — In  an  action  of 
equitable  ejectment,  the  common-law  side  of  the  court  has  no  jurisdic- 
tion to  compel  the  defendant  therein  to  satisfy  a  mortgage  for  which  he 
has  received  credit.  The  only  remedy  is  by  bill  ia  equity.  Oerman* 
American  TUU  etc  Co,  v.  Shnllcross,  751. 

See  Associations,  3;  Banks,  1,  4;  Evidenob,  12,  13;  Fraud,  1;  Fraudu« 
lent  Convetances,  1;  JuDOMENrs,  13;  JroioiAL  Sales,  5;  Libn.'I.  1; 
Merger,  2;  Mistake,  2,  3;  Mortoages^  7»  8;  Pleadino,  ^  10|  Spaa- 

FIO  PRRPORMANUB. 
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BRA8URA 

8m  SmUETTSBXFy  %  9,  • 

EBEOIL 
I  AmALi  DAMAawa,  7|  JoDomiin,  %  11, 12;  Mmtak^  U  VtauawoM^ 
9, 10}  Kflw  Tbiali  PuADiva,  8;  Railroam^  7»  1^  Bbal  Pbotsbtt, 
Si  TmUlU 

ESTATES. 
Bm  Damaa,  %  9%,  Fbaoddlbnt  Comybtatom,  8l 

B8T0PPEU 
(HI  nn  Past  o»  TAX-FATnt  ov  ▲  MvmoiPAUTT  in  objeotisg  to 
or  resisting  o  pnblio  improyement,  or  the  issuing  of  munioipal  boikU  ia 
■id  of  a  nJlrooA  cerpontion,  may  estop  them  fiom  of tenrMde  deoyiog 
Hobilitj  for  eaeh  impcovement^  if  daring  tbsir  isMtioB  »  oontnotor  or 
other  penon  faoo  inevrod  liabilitiei  or  mode  oiipeaditofso  ia  good  faith, 
m  the  boado  have  posiod  into  the  hands  o<  toaa/ds  pmrehasoHb  HtUck' 
Imm  HcM^JLOo^r.  Owaminfeagj  i»  87a 
8eo  AoBHor^  1}  Cobpobations,  2,  3;  Municipal  OoBPOBATiiOii%  16^  27} 
Raiuioads,  27;  SvbbttbhiPi  I. 

BVIDBNO& 

L  JvmniAL  Nonoi  of  Wkat  Elbotrigxtt  n.  —  Hio  oonrte  take  jodioial 
notioe  of  electricity  and  of  its  nature,  bat  not  of  the  Tarioas  methods  of 
generating;  transmitting,  or  nstng  it.    Chrnq/brdtvUlB  ▼.  Braden,  214. 

%  SrATUTBS  or  Sistbb  Statb.  —  Conrts  do  not  take  jndioial  notice  ol  tho 
•tatatea  of  another  state.  They  can  be  proved  only  by  prodnetng  lhem» 
or  a  oertifled  copy  thereof,  in  evidenee.    Summer  t.  MtiekeS^  10(1. 

i.  Dbolabatiomb  and  ADMiasiONB  ov  AN  AoxHT  as  to  past  transactions  da 
not  bind  hit  principal,  and  are  not  admissible  aa  eyidence  against  him. 
Terry  ▼.  Birmingham  Nat  Bank,  87. 

L  CtoNrBssiONS  ABB  NOT  Adhissiblb  IN  Etidbnob  in  criminal  cases,  whea 
there  is  any  reasonable  ground  to  beliere  that  they  were  induced  hf 
hope  or  fear.    Oreen  t.  State,  167. 

&  Confession  as  Etidbnob,  whbn  not  Adicusiblb.  --  A  confessioa  of  crime^ 
made  by  a  prisoner  accused,  to  a  sheriff  and  a  third  person,  who  is  pecuai- 
arily  interested  in  his  coaviction,  and  which  ia  induced  by  a  remark 
made  by  such  third  person  to  the  prisoner,  that  "  if  yon  know  anything, 
it  may  be  best  for  you  to  tell  it,"  is  not  admissible  in  evidence,  and  if 
admitted,  should,  on  the  inducement  appearing  during  the  course  of  the 
trial,  be  withdrawn  and  excluded  from  the  jury.     Green  ▼.  State,  167. 

ti  Bailboad  Corpobations  —  AocTDBNT.  — |The  testimony  of  a  witness,  thai 
to  the  best  of  his  judgment  the  rail  broken  was  on  a  rotten  eross-tie, 
but  that  he  would  not  be  positive,  is  admi^ssible,  because  it  is  merely  a 
statement  of  a  fact  according  to  the  bast  of  his  reooUectwn.  Alabamm 
ete,B.B.€a.  v.  fftO,  65. 

f.  Plaintiff  may  be  permitted  to  state  that  ho  was  insisting  *'  ia  a  pleas- 
ing manner  "  that  he  be  allowed  to  aontiBae  his  journey,  whea  an  as- 
aaalt  and  battery  npon  him  by  a  brakenna  is  attempted  to  be  palliated 
ar  iaatifiod  an  tha  groaod  that  an  attaok  by  the  pUintiff  oa  tha  hraka* 
BMa  waa  apprehended  by  the  latter  whan  ha  made  aaoh  aaaaall  Al^ 
hama  etc  JR.  JR,  Oo.  t.  Fragier,  28. 
Ax.  Br.  RBP.,  TOL.  XXX.— aO 
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fL  Jm  Jkx  Aonoir  to  Reoovsk  vom  Fcbsoval  Injubibs,  !b  which  tiM  ful 
and  extent  of  the  injuries  aaffered  by  plaintiff  are  in  iasne,  it  is  proper 
to  admit  endence  that  plaintiff  always  had  good  health  np  to  the  time 
ol  the  alleged  injury,  that  her  physical  organs  had  performed  tiietr 
fnnctiooa  naturally  and  regularly,  that  afterwards  she  suffered  great 
pain,  oould  not  sleep  without  opiates,  nor  walk  any  distence,  and  that 
her  physical  organs  acted  irregularly.    Aidbama  Oe,  B.  B,  Oa.  t,  BUi^ 

H  FiiUB  nr  Mill — Ltabilitt.  —  In  an  action  to  recoTor  for  damages  to 
surrounding  property,  caused  by  aocidentaL  fire  in  a  saw- mill,  OTidenoe 
that  one  of  the  "  hangers  "  in  the  boiler-room  of  such  mill  was  charred 
1^  fire  sev^eral  years  previously  is  irrelevant,  and  inadmissible  to  show 
negligence  in  tha  matter  under  oonsideratioii.  McNaUn  ▼.  Ov/vefli 
494. 

10.  Copt  of  Bsoord  of  Dbku — Objbctiom,  whxh  Waiyxdu — If  the  in- 
troduction of  n  eertifled  copy  of  the  record  of  a  deed  in  evidence  b 
not  objected  to  on  the  ground  that  it  has  not  been  shown  that  the 
original  is  nol  within  the  custody  or  oontrol  of  the  party  offering  the 
oopy,  such  objection  will  bo  deemed  to  have  been  waived.  Srnnmer  v. 
ilito&6tt,106. 

IL  Books  of  ▲  Pbitatx  Oorpobatiov  are  not  admissible  as  original  et-i- 
denoe  against  third  persons  ef  facto  therein  stoted,  when  the  person  who 
made  the  entries  in  such  books  is  alive,  and  may  be^  but  is  not^  called 
mpon  to  testify  concerning  the  facte  detailed  therein.  Terry  ▼.  ittnnliv 
ham  NaL  Bank,  87. 

Ml  Boou  of  ▲  Stock  ExoHANaa  are  nol  admissible  against  a  pledgor  ioi 
the  purpose  of  showing  that  oertoin  stocks  were  sold  as  directed  by  • 
power  fd  attorney  ezecnted  by  him,  the  date  of  the  sale,  and  the  pries 
realised,  if  the  secretary  who  kept  such  books  ii  still  living,  and  might 
be^  but  is  not,  called  to  testify  regarding  the  transaction,  though  tfai 
stock  exchange  was  by  the  power  of  attorney  constituted  an  agent  of  ths 
pledgor  for  the  purpose  of  making  the  sale.  TVrry  ▼•  ^tmuji^Aafli  NaL 
Bamk^* 

UL  JvBOMaiiT  IN  EQiTiTABLa  EjBom BMT  —  BviDXHoa  AS  TO  Mattbrs  Lm- 
•ATBD.  —On  the  trial  of  a  bill  in  equity  to  compel  the  satisfaction  of  a 
mortgage  and  judgment  and  the  extinguishment  of  ground-rent,  ex« 
trinsic  evidence  is  admissible  to  prove  that  in  a  prior  action  of  equiteble 
ejectment  between  the  same  parties  the  defendant  was  given  credit  for 
such  mortgage,  judgment,  and  ground-rent,  if  the  judgment  therein  is 
so  general  as  not  to  show  what  particular  matters  were  litigated.  Otr- 
maoi' American  Title  ele.  Co.  v.  8kallcro$9^  751. 

14  JuDGMBXT  — EviDsifoa  TO  Show  What  was  Lrtoatkd. — When  the 
record  of  a  judgment  in  equiteble  ejectment  is  general,  extrinsio  evi- 
dence is  admissible  to  prove  what  particular  matters  were  litigated. 
Oerman-Amerieam  TitU  eic  0(k  r.  SKallcnmt  751. 

8ss  AonoMSt  1;  AoKNOWLBDonHT,  3-6,  15;  Afpbal,  1,  S-5;  Bills  of  Lad- 
nra,  1;  Oarrikbs,  8;  Dakaoics,  7,  10;  Dsbds;  Frauoouiht  Gokvbt- 
Avoss;  lN8«7&Airo%  7;  JoDOiCBifTS,  1;  LAHOXMr,  1;  Mauoious  Paosr 
ounov,  7,  8^  15-17;  Mast  an  and  Sbrtamt,  8;  Mistaki,  4,  5;  Nso- 
uoavo^  1,  8,  8,  9;  Pbbjitrts  Railroads,  7-lQ^  IS,  94,  82;  41,  48} 
Rapb,  1,  8;  Salrs,  2;  SsDvonov,  2|  TiLMBAna^  S|  Xuii^  2-4, 6, 10| 

WnXfl^  1-^  WlTJIBSBIB. 
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KXAMINATION. 
8mTbul»  lii 

EXEOUnOM. 

L  JEzmrnovB. »  Dutt  of  Oitviokb  LsYTura  upoh  Goods*  uiy  portidB  of 
which  is  exempt  by  Uw,  is  to  have  an  inveatory  and  appraisal  made,  aod 
to  permit  the  debtor  to  eeleot,  or,  upon  his  neglect,  to  seleot  for  him^ 
property  to  the  amoant  allowed  by  law.  Ruling  in  this  duty,  the  offloer 
is  liable  to  an  action.     HnicKhuon  ▼•  WkUmart^  431. 

&  BxsMFTiON  Of  Grain  roB  Suppobt.  —  Under  a  statute  exempting  from 
execution  grain,  meat»  vegetablei,  groceries,  and  other  provisions  on 
hand  necessary  for  the  support  of  the  debtor  and  his  family  for  one  year, 
he  is  entitled  only  to  the  grain  necessary  for  food  of  himself  and  family 
for  that  time,  and  is  not  entitled  to  hold  as  exempt  an  amount  of  grain 
sufficient^  in  the  absence  of  other  property,  to  support  him  and  them  for 
a  year.     Oeorge  ▼.  Hunter,  326. 

t.  BxKMpnoN  OP  Farm  Tools,  Who  mot  Entitlxd  to.  —  A  statute  of  ex« 
emption  is  construed  with  reference  to  the  situation  and  rocation  of  the 
owners  of  property,  and  therefore  a  statute  exempting  from  ezeontion 
oertain  implements  of  agriculture  will  not  entitle  a  merchant,  part  of 
whose  stock  in  trade  consists  of  such  implements,  to  hold  them,  or  any 
of  them,  aa  exempt  from  execution.    FUe$  ▼.  SievetUf  838. 

4  BzBMPTioirs  —  Farmbrs.  —  Under  a  statute  exempting  from  sale  on  exo* 
cation  the  **  tools,  implements,  materials,  stock,  apparatus,  team,  Tehide, 
horses,  harness,  or  other  things  to  enable  any  person  to  earry  on  the 
professicMi,  trade,  occupation,  or  business  in  which  he  is  wholly  or  princi- 
pally engaged,  not  exceeding  in  Talue  #260,"  a  yearling  steer,  a  heifer, 
two  spring  caWee,  and  a  quantity  of  hay,  oats,  oorn,  cloTcr-seed,  and 
cornstalks  belonging  to  a  farmer,  are  exempt  to  the  statutory  amovnt 
from  leTy  on  execution  against  him.     Huiehinrnm  ▼.  WkUmqret  481. 

See  CoHTBACTTfl,  9;  Dbbtob  aitd  Cbboitob;  Fbaitoitlbiit  Coiiybtahgb,  S; 
JuDOMBim,  10;  Mbchamios'  Libns^  1|  Rbplxviv;  Tbotbb,  % 

BXRCUXORS  AND  ADMINISTRATOBa 
See  Laoiunr,  2;  Mortoaobs,  3»  8-10;  SuitrnwuF,  11. 

KXEMPnOK. 
8so  Ooirniioni  9;  XzicunoH;  Homsraas;  Tbotbb«  % 

XZPERTS.  1 

Boo  WmiBsai^  t-7« 

EXFBBS3-MBSSEKG1SR& 
Boo  ILkim  An  Sbbtabt,  6;  RAn.»OAB%  ML 

EXPULSION. 
Boo  Bailboads^  18L 

FALSE  PKBTENSS9. 
L  Gknu  Of,  WHBBB  OoRSUMMATBn,— Tho  rooeipt  or  olitalBiBg of  bmmjw 
property  obtained  under  false  pretenses  is  the  oonsummatioa  of  Iha 
eflense;  and  if  the  false  pretenses  aro  made  in  ooo  jurisdiotion,  bat  Iho 
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pmperty  li  iJbUbt^  ht  mmObm,  ffat  pwawmUta  mnl  U  isriltelid  fa 
the  latter  fniMiaiian.    CbHMr  ▼,  Jfafe,  18IL 

&  Inionavr  man  Aulbom  wmamm  PsoFXBrr  was  Owuimm^  —  Aa 
fadietmoit  far  nhtiining  ammasf  Iqr  ■!■■■■  of  him  pwteinai  whiah  al- 
1*088  tluit  MiaK  ysetenaet  vase  aada  m  »  oartaia  aoantj»  Uoi  faila  ta 
Btata  wiiaw  tha  waaaf  waa  obtabwd,  ia  faaoiBaianl  Ommot  ▼.  AMfe 
128. 

H  XiiaicBiitMv  mn  iLuMV  sbas  PMnannr  wis  OwfinroiK  —  Aa  fa» 
daafemeot  for  oliiaiDiiig  monajr  ondar  lalaa  prafeanaa^  allaging  that  tha 
peraiMi  deEraiidad»  or  hia  agant,  waa,  by  reaaoa  of  and  m  relianoa  apoa 
tha  aHagad  f alae  preteoaaa,  tndaead  to  part  witii,  and  did  pari  witliv  hn 
oamorvlilp  in  anofa  waaaef^  ia  inaaiffieiaiit^  aa  not  allagiiig  thai  tha  moa^ 
«M'«abfcatiiad''bf  orthnnchaiiahprateoaak    Oonnor  t.  <SCa«^  ISQu 

ii  Av  TiininniaitT  loa  OBTAUiiva  Mosnr  by  maana  of  falaa  pr6taiiaa%  al- 
iegad  to  have  bean  mada  in  a  oartain  ooonty^  bat  failing  to  allaga  wfaara 
tha  mcmey  waa  obtainad,  and  atating,  in  anothar  oonnt^  that  tha  party 
defnnadady  ''than  and  ther^"  relying  npon  andi  pratanae^  and  baliaa- 
ingin  thair  trath,  waa  "than  and  there  "  indnoad  to  part  with,  and  did 
part  with»  hia  ownarahip  in  anoh  niQaay»  ia  inanffioiant  for  not  allagiog 
where  tha  money  waa  obtained^  or  that  it  waa  obtained  in  tha  Jariadi^ 
tion  where  anch  pretenaea  were  made,    Oomur  ▼•  StaUf  126» 

i.  Ah  iHTOonfaar  ioe  Obtaikiho  Mfunr  by  meana  of  falaa  pratanae%  al- 
laged  to  have  faeaa  made  in  ana  or  two  plaoea^  f  oUoarad  by  tha  naa  of  tha 
phraaa  "  than  and  theaa  "  in  ahai^ging  the  obtaioiag  of  tha  money,  ia  in* 
Boffioi^nt  and  uncertain  aa  to  the  JDiiadicUonal  locality  whara  tha  money 
waa  obtained  and  the  orime  oommitted.    Oonnor  ▼.  Stait^  128L 

1  iMBumanurr  In diotmbht  mot  dracD  bt  Statutb.  —  An  indietnuent  for 
obtaining  money  by  falaa  preteaaaa»  whioh  is  nnoartain  and  insnlBaiaot 
for  not  aJl4iging  whara  tha  money  waa  obtained,  or  that  it  waa  obtained 
in  the  ooonty  where  tha  pretenaea  were  mad^  ia  not  oorad  by  a  atatntB 
proTidiiig  that  in  all  oaaaa  where  an  indiotabla  oflfonae  ia  peipetrataA 
within  the  atata,  and  tha  aame  shall  oommenea  in  one  ooonty  and  t«r> 
minata  in  anothar,  the  peraoa  offuiding  ahall  be  liabto  ta  indiatmaBt  fa 
either  ooonty*    Gaaaar  t.  8iat^  12flL 

FALSE  REPRESBirr ATIOlf a 
Bee  Fbauii^  1|  MoRTOAoaa^  1;  Konoi^  Sy  SvBBmnp,  !• 

FBBflL 

Sea  CoaraAOXB^  IQl 

FBLcanr. 

Baa  Malioioub  Paosicunov,  1, 

FBNCaflL 
Bee  Rbal  PROFurrr,  % 

FIGHTlMk 
See  AoTioH%  L 

FIRHa 
jfaa  Mnvmmm,  t|  Kbouokitc^,  1-9;  Railboaim,  Si  'Bmmx 

WAnsHousaMBN;  Watek  CovPANin^  9;  Wmmaa^  &. 
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ilXTURSd. 
Baim.  —  When  »  portaiUe  w^w^mM  fa  wM  %b4 
mdin^d  intorMrt  m  a  €■»%  wHh  fMrmfanmi  %» 1 
mm  ilM  mill  «hM«M  and  ia  aijMent  tarvw*ipib  liM  i 
the  tiU«  and  right  of  pimnmiim  antil  the  mill  is  faHy  paid  fm;  nd  tha 
^midee,  after  making  part  payment,  seti  np  the  mill  on  Ua  farm,  Moking 
in  and  arehtng  up  the  beiler,  setting  the  engine  m  hrick-woffk  sad  bolting 
it  thereto,  roo6Dg  the  engine  and  bofler,  bvl  leaiiaf  tha  adU  sad  ear^ 
nage  macovered,  tbey  do  not  thereby  beeone  ftrtasos  so  as  ta  psss  as 
aaoh  to  a  aabseqnent  pnrdmser  off  the  farm.  Afbsr  a  nfamal  %a  pay  the 
leinaiader  of  the  parohase  price,  he  is  liabU  kk  tMaav  far  tim  mill 
Xajuis^ /iisa  ilSi  ITorfa  v.  If  aOer,  481. 

FORBGLOSUE& 
flaaMexMi«iH^l»lk3^C 

70RFEITURB. 
Bee  C6irnLLOi8,  7|  Mastmi  iuio  ftmvain^  1,  IL 

FORGKBY. 
Iwifffrmif rr,  Ww it  iwrar  ft 1 1 Tn ■       la  indistmrnil  far  aifaabift  f  Mfahbig, 
sad  passing  a  laltc^  lorge^  and  eoaaterfait  aadar  iar  moaay,  ivinoii  fails 
ta  allege  any  persoa^  firm,  oorporatioa»  ar  < 
sach  order  waa  nitered  ar  pamsd^  and  faib  ta  4 
aay  statement  that  the  person  to  or  apoa  a4iom  iti 
was  ta  the  jnrecs  nakoairny  is  iatsUy  dsfaaUaa.    tfsoAmi  aw  i 
See  HaoonAaui  IirsntinanL  ^  fll 

I 

^  FRANOfllSBS. 

fltoe  MaoHAiiiQB'  Lmra,  9;  4;  Rinjiaiiii^  4^  dl^  if. 

FRAUD. 

L  Wmohrawnv  Ounsioir  vo  Riad  Dsu>  bspobb  flwiaa  It  awr  Baa  la 
Eqvitabui  Ransv  wemk.  — Where  an  aaat^  fa  wboss  afltiylifm  and 
sare  for  their  welfare  her  nephews  and  nieoe  ooafids^  and  har  attorney, 
whom  they  know  and  respect,  present  to  tiiam  far  aiaaatiaa  a  deed  of 
faad,  fslsely  representing  to  them  that  it  fa  aa  iastrnmeat  simply  em- 
powering her  to  eolleot  the  rents,  when  m  faot  It  fa  a  dead  af  bavgau 
aad  sale  ooaTeying  the  land  to  her,  and  they,  relying  npoa  tnah  repre- 
asatations,  exeonte  l^e  deed  without  reading  it^  their  omiseion  to  read 
the  deed  before  sigmng  it  will  not  defeat  theor  right  to  aqaitahie  relief, 
aad  %a  have  the  deed  set  aside.  Hm  law  does  aat^  fa  saeh  a  esse^  lm« 
pate  faesonaable  negligence  to  an  omtesion  of  Tigilaaee  aad  ears  which 
fa  proonred  by  the  frand  of  the  wrong*doer.    Smkh  ▼.  BmUik,  617. 

%  KiooTiABUi  iNffTBUMSNTS.  — NoTioB  ov  Fraitd  in  the  Origin  of  a  negotia- 
bfa  instmment  fa  not  inferable  from  negligence  on  the  part  of  the  holder, 
nar  beeanse  facts  existed  which  onght  to  hare  put  hiav  as  a  prudent 
amn,  en  bfa  gnard.    Bredtenridffe  ▼.  Lewk,  SOS. 

&  Tiunmi— Olaim  or  TRnarn— Burdut  or  Proov.  — Whea  a  sfafas  fa 
soaght  to  be  established  by  one  holding  a  fidaciary  reUtUm  to  aaether, 
—  as  attorney  and  client,  — against  the  person  or  estate  which  he  is 
le^airsd  to  proltsot^  the  burden  of  establishing  the  claim,  both  ae  te  its 
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fdnMH  md  oontideratUm,  k  vpoo  him  fa  whom  Um  oontidi—  li 
rtpoted.  He  mast  thow  folly  aod  oleariy  that  th«  tnmnetion  wm  the 
free  end  intelligent  aot  of  his  principal,  folly  ezplaiiied  to  hiss,  aad  thi^ 
irrespective  of  any  sdmixtore  of  deceit^  impositaoiip  ofrteadiin^  m 
other  positiTe  fraod.    DarUrngtomU  BdOk^  776. 

4.  Truisb  ABnnio  oor  ov  CoMfiDBfTUL  BiLinoiit  wa  moi  coQitiad  to 
any  specific  association  of  the  parties  to  them.  They  eztend  to  and  «is> 
brace  partners  and  oopartner%  principal  and  agent»  master  and  euiian^ 
physician  and  patient*  as  well  as  trostee  and  esital  qiu  tnuiL^  goardiaa 
and  ward,  parent  and  child,  and  hosbaad  and  wife.  DarUrngtotC*  i~ 
77«. 

Boe  BiRKa,  10»  18}  OAmKnaa,  0;  OoErrBACTTfl,  4;  Labobvt,  f; 
A«o  DiTOBOi;  Mbbou,  S;  llviinnPAL  OoBPOEanoa^  S;  No 

FBAUDULBNT  OOmTETANCICa. 

L   f  EAUDVLBKT  TEANSraR  09  BMOmfBERBD  PbOFBBTT,  OkBOITOBS  ] 

TO  RiooYBE  02CLT  Valub  OF  iMTXRBaT  TRAKsvBEftiD.  —  When  pcrscoal 
property  pledged  to  secore  the  payment  of  a  ralid  debt  is  fraodolently 
.  transferred  by  the  owner,  his  creditors  are  not^  upon  the  setting  aside 
of  the  transfer,  entitled  to  reoovar  from  the  frandolent  traaaferee  the 
foil  Talne  of  the  property,  bat  only  iti  Taloe  after  dedacttng  the  aoMont 
of  the  debt.  And  however  scandaloos  the  fraod  may  be^  a  eoort  of 
eqoity  cannot,  by  way  of  paniahmeqt  for  his  partioipatioa  la  the  fraad, 
award  ja«1gment  against  him  for  a  s«m  azceediag  that  ndoa.  HmmStm 
Nat.  Bank  v.  Hai$tead,  098. 

1  Crbditobs  mot  Limitbd  to  Priob  Rbobitbd  bt  Veaudoluit  TkAI»> 
FBREB  WHUf .  —  Where  property  fraodolently  transferred  is  sold  by  the 
frandolent  transferee  for  less  than  iti  Yaloe^  the  creditors  of  the  trans* 
ferrer  are  not  limited  io  their  recoTcry  to  tiie  amoont  reosiTod  for  the 
property,  bnt  may  recover  its  fnll  raloe  at  the  time  ol  the  transfer. 
HamiUoH  NaL  Bank  v.  Halitead,  608. 

8l  Feaddolsnt  Convbtano^^  Dbbtor  Pbooubihq,  to  bi  Madbto  Avothbb 
AoQUiEBs  No  Bstatb  thbrbbt.  — A  debtor  who,  being  finaneially  em- 
barrassed, parchases  land,  and,  for  the  porpose  of  hindering  and  delay- 
ing  his  creditors,  takes  the  deed  in  the  name  of  another  pereoa,  has  ne 
legal  estate  in  the  property  so  conveyed  which  can  be  reached  by  eie- 
ootion,  or  which,  on  his  death,  will  deecend  to  his  heirs;  aad  if^  aftsr 
the  death  of  soch  debtor,  the  person  to  whom  the  conveyance  wae  nude 
conveys  the  land  to  a  third  persou,  without  ooosideration,  except  an  oral 
agreement  that  in  esse  any  of  the  heirs  of  the  deceased  shoold  tua  wp 
in  distrees,  he  will  help  them  to  the  extent  of  one  or  two  hundred  dol* 
lars,  such  third  person  is  not  liable  to  the  heirs  of  said  deeeseed  in  ea 
action  brought  against  him  by  them  for  an  accounting,  and  to  oonpel 
him  to  pay  to  them  the  Talae  of  the  land,  less  the  soms  paid  bj  him  fer 
taxes  and  improvements.     Robertmm  t.  Sapre,  627. 

4  Snforcbmknt  of.  —  When  a  conTcyanoe  is  execnted  to  defraad  credi- 
tors, and  is  without  coosideration  as  between  the  parties^  the  law  will 
not  aid  either  of  them,  bnt  will  leaTc  them  where  they  have  pot  tbens* 
selves,  withoot  relief.  If  the  contract  or  conveyance  is  execotoiy,  it 
will  not  be  enforced,  and  if  execnted,  it  will  not  be  reUered  agpinst  II 
it  has  been  performed  in  part,  it  will  be  given  eflfoct  so  far  as  execnted, 
aad  held  void  so  far  as  it  remains  nnexecated.     Wiiikum  ▼•  OUi  4UL 
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Iw  8alb— CiUKOl  or  Pbrnnnoif .  —  When  thert  li  boI  tneh  m  eluuig«  ol 
potetiioo  u  will  remove  the  preeamptiiNi  that  the  aale  is  fnndaleQt,  ilit 
•liU  open  to  the  purchaser  to  show  that  the  Mile  wae  made  in  good  faith, 
and  without  any  intent  to  defraud  creditors.     Hopkhu  t.  Bishop,  480. 

iL  Bali  ~  Tsmporart  Chang b  of  Possisnoir — BvftDEg  or  Paoor.  —  Whoa 
a  son  tells  a  stock  of  goods  to  his  father,  notifying  his  clerk  andorediton 
of  the  Mde,  and  delivering  the  key  of  the  store  to  the  purchaser,  there  it 
in  law  a  sufficient  immediate  delirery;  but  if  the  purchaser,  who  ia  nol 
a  merchant^  does  not  remain  in  the  store,  and  returns  the  key  thereof  to 
the  Tendor  a  few  days  after  the  sale,  and  employs  him  to  sell  the  good% 
■o  that,  so  far  as  outward  appearances  are  concerned,  the  son  is  mnning 
the  business  after  the  sale  the  same  as  before,  there  is  not  such  oonthi- 
Bed  change  of  possession  as  will  remove  a  presumption  that  the  sale  is 
fraudulent;  and  the  burden  of  proof  is  upon  the  purchaser  to  show  thai 
it  was  bona  fid/t  and  without  iutent  to  defraud  creditors.  Bopkkm  t. 
BUhop,4S0. 

%  Saui  —  CoNTiMinTT  or  Chanoi  or  Posssssiom. — When  a  father  purohasss 
a  stock  of  goods  from  his  son,  the  purchaser  need  not  remain  in  the  store 
and  personally  manage  the  business,  in  order  to  constitute  sooh  ohangt 
of  possession  as  will  make  the  sale  valid  against  oreditors  of  the  vendor, 
fle  may  employ  an  agent  to  manage  the  business,  but  he  oannot  sslsol 
his  vendor  as  such  agent,  unless  something  is  done  to  give  the  pnblio  to 
understand  that  the  possession  of  the  vendor  is  the  possession  of  the 
purchaser,  and  that  there  has  been  an  open,  visible,  and  substantial 
change  in  the  possession  of  the  goods.     Hopkins  v.  Bishop,  480l 

H  Salb  — Chanoi  or  Posfussiow  —  Ehplotmbnt  or  VBNi>OR.»WhMia 
sou  sells  his  father  a  stock  of  goods,  and  delivers  the  key  of  the  storo  to 
him,  there  is  in  law  a  sufficient  immediate  delivery,  and  if  the  porohassr 
afterwards  goes  into  the  store  and  assumes  the  management^  the  msro 
fact  that  he  employs  the  vendor  to  assist  him  in  the  business  or  its  aMi» 
agemeot  will  not  militate  against  his  actual  and  continued  possession  of 
the  goods.     Hopkins  v.  Bishop^  480. 

fl  Ck>Nmsnm  or  JinMMSirr  bt  Qnb  Bbotrbb  in  faror  ol  aaothory  for  % 
debt  justly  due,  does  not  raise  a  presumption  of  fraud  a«  to  other  eredl* 
tors.  If  fraud  is  alleged  in  sooh  case,  it  must  be  olearly  and  distinotif 
proved.  Trivial  oiroumstances  will  not  bo  oonsidorod  a«  oridsoso  of  VL 
ir.MeOlo^,SU. 

fits  Dbbtoe  abb  Obbdrob,  S|  MoBiroAOBi^  1 

OABKI8HMENT. 

See   ATTACHMBEIVi 

GRANTS. 

See  Watbrcoubsbb,  % 

GRAVES. 
See  Actioits,  2;  PLBADiNa»  L 

GROUND-RENT. 
See  EriDKNOB,  IS. 

GUARDIAN  AND  WAHDl 
DoKADTs  Fbavd^  4;  Lbodlatubi^  %  % 
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HIOHWAYS. 

L  Usi  or  Stbxbt.  iob  Movino  Housi  hot  OaDiKiftr  Uol  — TIm  «a  ol « 
street  for  the  parpoae  of  moring  a  house  U  not  aa  ordiaaiy  and  moal. 
bat  an  extraordinary  and  uousaal,  use.    ITUliami  v,  Ciimea^  iTy  Oa.*  201. 

%  Iaabtlttt  or  Township  loa  Defict  CoNouaRiNo  with  Bxtbaorddtaby 
Gauss.  — When,  from  eztraordiQary  oanse^  for  the  eziatenoa  of  whioli 
township  officers  are  not  responsible,  and  of  whioh  they  cannot  be  pre- 
gnmed  to  hare  had  notice,  a  driver  loses  control  of  hia  horsey  and  they 
afterward  oome  in  contact  with  a  defect  in  the  highway,  tho  township 
is  not  liable  for  the  resultant  injury  or  damage.  Sdki^er  t.  Jadam 
Township^  792. 

H  LuBiLiTT  or  To whship^Kbguobmok.^  Where  tho  proximate  mam 
<yf  an  injury  on  a  highway  is  the  fright  of  a  horse,  and  that  fright  is 
not  caused  by  any  defect  in  the  highway,  or  by  any  negloot  of  dn^  mi 
Hie  part  of  the  township  officers,  the  township  is  not  liable^  although 
the  injury  is  caused  by  the  frightened  horse  ronning  into  a  defeot  in  the 
highway,    Scha^er  v,  Jaekton  TownAip,  702. 

C  LiAfiiLiTT  or  Township  roB  Kxgliobnob.  — When  the  negligenM  d  a 
township  in  allowing  a  highway  to  remain  out  of  repair  ooneors  with  sa 
extraordinary  outside  cause  in  producing  an  injury,  the  township  is  Ml 
liable,  but  the  concurrenoe  of  an  ordinary  outside  cause  with  saoh  n^glk 
genoe  will  not  so  relieve  it.    Scha^er  ▼.  Jadcmm  Towmiu^  702. 

&  To  Bbnokb  Township  liable  for  injury  caused  by  defeots  in  a  pvUis 
highway,  such  defeot  must  bare  been  the  sole  efficient  oanse  sf  the 
injury.    Schaeffer  ▼.  Jackson  Twnuihipp  792. 
See  BouHDA&ns,  1;  MunigipaIi  Gobpokations^  2S;  23;  SrBini. 

HIRINO. 
See  MaiTBB  An  Sbbvajr; 

H0MB8T£AD. 

L  HOHBSTBAD  Of  TlNANT  IN  Ck>M110N,  Ck>-TnrANTli  OomORT  VOT  KMa» 

BART  TO  ExnxBiiflB  OP.  —  A  debtor  ooonpying  laad  as  a  tssant  in  oomnMB 
may  have  a  homestead  exemption  therein,  and,  as  against  creditors.  Us 
oo-tenant*s  consent  to  suoh  ooonpsaey  is  not  essentiaL  Lewif  t.  WkHtf 
557. 

%  HOMBSTBAD  EZBMPnON  Or  TENANT  IN  GOMMON,  BXTBNT  Or.  — Tbe  clsisi 

to  the  homestead  exemption  in  property  held  in  common  is  regulated 
and  bounded  in  extent  and  ralue,  just  as  in  other  cases.  The  tenant  im 
oommon  has  no  floating  claim  to  exemption  in  the  entire  estate.  He  ii 
protected  in  his  occupancy  of  a  homestead  of  proper  quantity  and  ralos^ 
but  no  further,  and  whatever  interest  he  may  have  in  the  remaindar  ol 
the  oommon  property  may  be  seised  and  sold  to  satisfy  the  demands  «f 
his  ereditors  in  proper  cases.  J^eiets  v.  WhUe^  557* 
See  InsubanoIi  ii 

HOUSS-MOVINa. 


i 
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»  m  HmsAVD  ahs  Wim  Jwwir  ^-Whw  a  •ooT«7ano6  la 
to  bnsbftiid  and  wife  Jointly,  a  pnrohaaar  of  tbo  hnilMuid'a  interest  takat 
nothing  during  tha  Ufa  of  Am  wifia,  And  not  avan  at  bar  daath,  if  tha 
boabaud  predecaaaaa  bar.  Boyertown  NaL  Bank  ▼•  Hartjaaa^  751t 
OoxFUOt  ov  Lawi  —  M^aaixo  Woman  a  Bond  and  Mobtqaob  Oot« 
■uraD  BT  TBI  Lbc  Rh  Sitjl  —A  married  woman^a  bond  %Md  mor^ 
f^ia  for  liie  pnrobaaa  price  of  land  aitoatad  in  ana  atate,  asaontad, 
deliTarad,  and  to  lie  performed  in  that  atato»  and  upon  wbioh.  aooording 
to  ila  Uw%  aba  ia  tiabla  notwitbatanding  her  oovartare^  will  be  oonatmad 
in  tba  oowrte  of  anotberatate,  ao  aa  to  seoare  to  ber  tbe  adyantagea  and 
anforae  againal  bar  tba  obligation  of  bar  eontraot^  in  aeoordanoa  witb 
Hm  Inwa  of  tba  jteto  where  it  waa  axeented  and  dalifafad.  B<mm  ▼• 
Jliioiaft  797. 

WxfMMsn^  %  8. 


DiPBAOHMBNT. 
AaaluAJ^C 

nfOORPORATION. 

8aa  MUXUIFAL  GORPORATIONfl^  1,  S. 

INDEMNITY. 
Baa  Joint  Liabiutt. 

INDICTTMENT. 
Aaa  VAUBPumNsn,  2-6;  FoBasBr;  LAmoiNT,  1,  & 

INDOBSBldENT. 
lea  Bam^  S^  Moimtublb  IBsrauMBN9Sl^  %4fB,l, 

INFANr& 
■rr  DouiB,  1;  MamnEB  and  ScRrANV,  1{  Pabbnt  and  Oulb^  1 

IKHBRXTANCB. 

8aa  VkAUDDLBNT  OONTBTANCBS,  iL 

INJUNCTION. 
1.  MoviBO  HoasB  aobobs  Street-rail wat  Track  Enjoined  when.  —  Wben 
Ibe  moving  oF  a  bonae  across  the  track  of  an  eleotrio  street-railway  no- 
aaaaitatea  tbe  atoppage  of  traffic  for  many  hoars,  and  tbe  catting  or  do* 
■traotion  of  the  wire%  anoh  moving  may  be  restrained  by  the  ooorts, 
aren  thoagh  the  common  counoil  of  the  city  has  failed  or  refused  to 
take  any  steps  to  prevent  such  injury  or  destr action.  WUUanu  ▼.  CfUi- 
aena*  JTy  Co.,  201. 
%  iNJVNcmoN,  Damaqbs  Allowed  ctfon  Dissolution  ov.  —  When  an  injnno- 
lion  to  restnun  the  sale  of  land  under  a  trust  ^9ed  is  dissolved,  the  party 
aajoinad  is  entitled  to  the  statutory  damagaa  allowed  by  tbe  oode^ 
I  ▼.  Dregfiu,  639. 

Sea  AcrnoNSi  8. 
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INBAini  PKRSOHa 
Bee  iMiiwi  Dfjauau 


DffSOLYSNOT. 
VAi  L4W.  ^Ddohabob  bt  ▲  Stats  Ooukt  ef  m 
▼Mil  from  hie  debit  eeimol  efleel  a  ereditor  who  wm  a  noa-readeal 
•C  Ihe  flele  wImb  Ihe  inaolTenoy  prooeedinge  were  beg«ii«  thoagk  he 
WM  a  reddeal  Ihereof  when  Ihe  debl  wai  oontraoted,  mileM  he  pretei 
hie  elaim  is  Ihe  insoWenoy  eoarl,  or  otherwiee  appeared  thereiB.  B^ 
eaaee  Ihe  inaoWeoey  eoarl  did  not  baTe  jnriadiolioii  orer  him,  il  eoold 
Dol  diacharge  hie  righl  of  aelion  to  reoover  Ua  debt    FuUmw,  BiOmtm, 

%  JvDQMMMT  Obtaikbd  PnrDiHO  PROOUOiirM  Df  Bahkbuptot  Qpes  a 
debl  proTable  Ihereiii  ie  barred  by  Ihe  aabeeqneol  dieeharge  of  the 
Jndgmenl  debtor  in  aneh  bankmptoy  prooeedinge.  Loehtimtt  t.  Sterna/^ 
8a7. 

8oe  Bavs%  ft)  JuBnDionoir,  1;  Lavdlobd  Am>  TiVAirf!. 

IKSTRUCrnONS. 
8oe  Afpial,  4;  OABBnBa»  1;  Damaqm^  7,  10;  Labobrt,  9;  Mistake  1| 
Nbouobso^  9^  Vh  Hbw  Trial;  Pbbjqrt,  S)  Rial  Fmanatrr^  t| 
Tbial,6-1Qi 

IKSUEANOB. 

1.  Bhtibrt  of.  «If  inaoranoe  ia  effeotod  upon  real  and  penonal  piopeily 
by  a  policy  ahowing  Ihe  amoani  for  which  each  ia  inanred,  and  Ihal  Ihe 
preminm  ia  a  grosa  anm,  Ihe  oonlrad  ie  diriiible,  and  Ihe  mortgaging 
of  Ihe  peraonal  property  wilhonl  the  conaent  of  Ihe  inanrer  oannol  aroid 
the  policy  aa  to  Ihe  real  estate.    Oemum  /na.  Ob.  t.  Turk,  S13. 

S.  Un  OT  Pnxiasn.  —  One  brief  riolalion  of  the  torma  of  a  polii^  of  ire 
inanranoe  for  neoeaaary  work  inoidenlal  to  Ihe  preeenralion  of  Ihe  ia- 
anred  properly  will  nol  be  oooaidered  a  bceaeh  of  a  oondilion  preeorib- 
ing  Ihe  ase  of  Ihe  pramieee.    Kmg  t.  Oermam  ate.  /na.  Odl»  720. 

&  UsB  or  PRnasss—BRSAOH  or  OowDmoH. «  When  a  poUoy  of  fire  in- 
anranoe on  a  canning  factory  and  Ihe  gooda  Iherein  proridea  Ihal  the 
premieea  ahall  not  be  need  for  any  other  pnrpoae  than  alorage^  the  bnfld- 
hig  of  a  fire  in  Ihe  fnmaoe  nnder  Ihe  engine^  on  the  inanred  properly, 
lor  the  pnrpoae  of  emptying  Ihe  boiler  and  pipee  therein,  to  prereal 
Iheir  freeiing  daring  the  winter,  ia  not  inch  a  breach  of  Ihe  oonditicn 
ae  will  avoid  Ihe  policy  in  eaee  the  property  ia  dealroyed  aa  the  reenll 
of  bailding  anch  fire.    Krug  r,  Oermam  €k,  ln$,  Cbi,  7S0. 

4  ImSVIIAIIOB.  —  OONYETANOB  OV  HOMnXBAD  BiADB  BT  A  HUSBAHD  ALOB^ 

and  which  ia  therefore  void*  oannol  afleel  a  policy  of  inanranoe.  Or> 
man  ln$.  r.  York,  318. 
§k  KoTioi  or  Salb  and  Mortoaob.  —  Ndioe  of  Ihe  eale  of  Ihe  proper^  in- 
anred, and  Ihe  aaaeni  of  Ihe  inanrer  thereto^  together  with  notice  to  the 
local  agent  of  a  mortgage  taken  to  aecnre  Ihe  payment  of  a  portion  of 
Ihe  pnrchaee  price,  ia  aufficieni  to  operate  aa  an  aaienl  oq  the  pari  of 
Ihe  inanrer  to  Ihe  giving  of  the  mortgage,  Ihongh  Ihe  policy  of  inanranoe 
eontaina  a  proviaion  Ihat  if  Ihe  property  ihall  be  thereafter  mortgaged 
without  the  consent  of  the  company  being  indoraed  thereon,  il  ahall  be* 
eome  nnll  and  Toid»  and  Ihal  no  agent  ahall  have  power  to  alter  or 
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«b«iig»  Hm  f&nm  of  Hi*  poll^,  or  nilw  aay  faitooomoat 
Omnium  /sm.  Odk  ▼•  Tark,  SIS. 

iL  MABun  IvflinLAvoi—  ''Pbsils  or  thb  RnrBR**  winnv  Turn  or  FMp 
■nr  or.  — Injiuy  to  ooHon  whioh  is  wol  by  bring  thfowB  frani  Hm  dook 
into  tho  riTor  by  Iho  laddeii  careening  of  a  ateainboat  ii  a  peril  of  the 
riTor  within  the  meaning  of  a  policy  of  marine  insurance,  notwithstand- 
ing the  OMMoing  of  the  boat  may  hare  resulted  from  the  negligence  or 
nnilrilll^laeM  of  those  engaged  in  unloading  her.  To  relioTO  from  liabil« 
hy  biouao  of  aots  of  the  mnoter  or  erow»  thore  mnst  bo  wani  of  good 
faith  and  hones^  of  purpose.  Ortaead  Im.  Oo.  t.  VkUbmrg  tic*  Packti 
Co,,  537. 

7*  DnouMUEi  or  Tnu  —  HoaBAifo  ahd  Wire  ^  BviDuroB  id  Show 
AoiNOT.  —  When  n  poliey  of  fire  insnranoe  prorides  that  it  shall  bo 
mid  if  the  interest  of  Hm  insured  is  not  truly  stated  therein,  and  it  is 
taken  out  upon  property  of  a  wife  in  the  name  of  her  husband,  without 
Botioe  to  the  insurer  of  her  ownership^  she  oannot  rsoover  for  the  loss 
in  hor  own  namo|  nor  is  eridenoe  admissible^  in  such  oase^  to  show  that 
the  husband  was  aotfaig  as  her  agent  when  he  prooured  the  insurance, 
in  the  absenoe  of  nn  oflbr  to  reform  the  polioy  or  to  show  that  the 
inowur  know  of  the  agenoy.  Dffenbamgk  t.  Umlam  fkt  Itu,  Oow,  809. 
Bee  AisoozATioiii. 

INTEBS3T. 

Tmm  Au/fWAmm  or  InmHirr  on  an  amount  due  upon  a  oontruet  rests  witUn 

the  sound  disorotion  of  tho  ohanoellor,  in  Tennessee,  and  the  supreoM 

•ourtbonsppeu^wiUnotmterfere.    CM  iCTgk  6bi  ▼.  Obtter,  8W. 

Bee  BQvnrr,  Sb 

DTTBRMENT. 
Bee  Plbaddio^  L 

INTBRSTATB  OOMBCRRCm 
flAia  or  LiquiOM  m  aor  nr  «hb  OuoniAii  Packaom  when  the  pnrohassr 
I  the  right  to  examine  the  liquors  in  such  packages  and  to  retnn 
I  if  not  satisfaotory,  because,  under  such  oironmstanoes,  the  sale  caa- 
aot  bo  oompleted  until  the  paokages  are  broken  and  the  liquors  samplsdi 
•  ▼•  BctUkr.  S44. 


nrrozicATiNG  uquoRa 

I  IinaBOTAn  Com mxbob;  Nnouonra%  1. 
INVENTORY. 

r,  1{  MOKTOAOH^  SL 


JOINDKR. 
Bee  PuuBiHOk  SL 

JOINT  LEABELITT. 
Fampt  OnamuMb  to  Fat  Damaobb  ron  Air othub's  Nioltoi 

10  iHBimriTr.  —  A  person  who,  without  fault  on  his  own  part,  has  been 
oon^ellsd.  by  n  Judgment  of  a  oourt  having  jurisdiction,  to  pay  dama^ss 
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the  Utter,  whether  oontraot«»l  reUtioas  «x«4  hetve«i  Xkmmtar  aals  aii4 
the  i%lU  to  «mIi  iadfity  4ee»  aofc  aifead  npM  tht  Im^  ftka  (he 
leiig  diiei  ewreii  to  tii>  frty  eharged  with  the  liahitt^aipewel  eg  per* 
Healer  dn^  not  to  be  n^igeal    OeMmkSieamSmk  Ok  v.  < 


JUDOSdL 
.  DiBQivAUfniiM  —  Wnn  bow  bov  DntvAUfS. — II  ie  aot  a  &- 

qnalificatioa  perm  to  try  ea  iadiotmeot  for  perjury  that  the  preaidiaf 
jadga  ie  tha  ea«e  wha  preeided  at  tha  trial  im  which  the  alliged  per* 
fary  wee  emiHattted»  aad  aha  at  thatnel  of  another  aihuei  lor  peqniy, 
whoteetiflediathefirateaee^  Jfer deea  aay  dieyMtiieetiea  laaaJtCraai 
tiieCaet  thataaeh  Jodfa ie ennviaaed  al  thafailtol  *ha  aecaaedfroB 
ieoteeoaHiig  to hae kaawladfe dadi«  theeaaneal  the paariaas triala. 
ff^Bmw.Stmte,  147. 
,  DfBQVAUfxoAnoM  ~  What  bom  Ba*  DuaqpMjfC-^A  Jadfa  li  aol 
per  m  diaqaaliiUd  to  preaidw  aa  the  trial  af  aa  ■atie^BMBl  ler  perjary 
beoaaae  he  ie  aaaviBead  af  the  galH  of  the  aaeaeetU  Asd  haa  paiaately 
aad  nnofBoially  adviaed  the  priaooer'a  aoaiieel  to  indaoe  hia  diaat  ta 
plead  guilty.    B^/Um  w.  State,  HI. 

JaDQMENXa 
.  JuBOMBBT  fOB  Damaow  fOB  NaoufliBO^  BOW  Fam  Otuuajattwm  or 
AonoM  TO  Rboovbb  Amoujit  Paid  PoBaoAifT  mxasia  — In  an  aetioa 
brought  to  reoorer  the  amount  which  the  plaintiff  haa  been  compelled  fay 
the  judgment  of  a  court  having  junadiotion  to  pay  for  the  alleged  nagli* 
gence  of  the  defendant,  the  jadgmeot  ia  the  first  action  ia  proof,  in  the 
eeoond  action,  of  the  liability,  and  the  amount  thereof,  of  the  defendant 
In  the  first  action  to  the  plaintiff  therein,  where  notioe  of  that  aetioa 
and  an  opportunity  to  defeud  it  were  giTen  to  the  wrong-doer,  but  it  ia 
not  conclusive  evidence  of  the  liability  of  the  defendant  in  the  eeocad 
action  to  the  defendant  in  the  fint  aotloii.  Sndh  IhMity  araet  be  e^ 
tobliahed  by  evidence  outside  of  the  record  in  the  first  aetioB.  Onrmk 
Steam  Nov.  Oo.  t.  Oompanki  Tremeatkantiea  MepaMa,  686. 

Judoubbt  AOAnisr  Ohb  of  G^tsbal  Jowt  DmoRS,  wbbn  wotBib  lo 
Action  against  thb  Qthbrs.  — The  common-law  n^  that  a  Jadgmeal 
against  one  of  aeveral  joint  dabtora  ia  ahar  to  an  action  against  the 
others  rests  upon  the  idea  of  an  election  by  the  creditor  to  toke  such  a 
Judgment,  in  which  case  the  exttngntshawnt  ef  his  cause  of  action  by 
the  recovery  of  tlie  jndgaient  ia  preenmed  to  have  baea  iatonded  by  him; 
but  this  rule  has  no  application  to  a  case  in  which,  without  the  consent 
and  in  spito  of  the  opposition  of  the  crafitor,  a  judgment  against  all  the 
Joint  debtors  is  facated  by  the  oonrt  aa  to  oaa  of  Ihem,  who  is  let  in  to 
contest  his  liability.  In  such  a  oase,  the  debtor  let  in  to  answer  cannot 
■at  np  the  Judgment  againat  the  olhier  debtors  aa  a  bar,  and  it  is  error 
to  dismiss  the  complaint  on  the  greand  that  the  debt  has  beaa  BMrgsd. 
hi  the  judgment.    Heekemann  r.  Young,  655. 

JuDOMRNT  Lien,  AcrioN  to  hatb  ficpuBiOBUJt  ov,  Dbolabbd^  Maibtiaib* 
^BLB.  — Ou«  who  hoUls  a  judgment  which  ia  a  liaa  aponiaal  i 
maintain  an  action  to  have  his  lien  declared  superior  to  a  I 
to  be  «uperi<ir  to  it.    McAJt€  v.  JZeyaofci^  IML 
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IL  Jmammn Lam vor Tfnwmmtum  AmmrmMxrnLknom Fnnmro Sim. 
•^Tbe  Uan  of  ft  Jmdgmeiii  wlikh  «a9iftt  yMding  loH  OAimol  U  tofoffvad 
•gftinal  aa  inferior  lien,  althoogh  tkm  mil  wm  oommtnotd  bitot  it  «b> 
pired.    ITe^/te  t.  iS^MUi^  194. 

&  Ijkm  ov  Tua  bktwux  BBoiaoro  San  um  Dmdiov  auam  0ErBA« 
AonoK. — The  lapee  of  time  between  the  bringing  ol  ft  enil  and  the  ren- 
dering of  ft  deoision  cannot  operate  to  defeftt  tho  plaintiiri  oaoae  ol  ao- 
fion,  whero  he  ha*  been  gnilty  of  no  laobeo  in  iti  pioeeeftHon,  McA/m 
▼.  Be^obU,  IM. 

6L  Lnv  OF  JuDQMxn  war  AyiiorsD  bt  Lapse  ov  Tnoi  vouniQ  Wmom 
Cbbi»itos*s  Rjonm  Tod.  «  The  time  during  which  the  hands  of  a  jadg- 
ment  creditor  are  tied  by  ft  atatntory  prorieioo  restraining  proceedings 
to  enforce  the  judgment  for  the  period  of  one  yeair  after  the  death  of  the 
debtor  cannot  be  considered  in  computing  the  timo  during  which  the  lisa 
of  the  judgment  continues  in  force.    MeAfm  t.  Reynold»t  IM. 

7.  Lns  OF  JoDomifT  Fixid  bt  Statutb  ganmot  bb  Pbolohobd  bt  Ooitsi; 

^The  lien  of  a  judgment  which  is  created  and  limited  by  statute  can- 
not be  prolonged  by  the  courts  beyond  the  period  fixed  by  the  legisla* 
tnre.    McA/te  ▼.  Reynolds^  104. 

8.  SATisFAonojr  of  JuDOMKin;  Ejctbt  ov»  Eqoifalbmt  to  Patmbbt  whbh. 

—  Where  a  Judgment  creditor  buys  at  his  own  sals^  his  entry  of  satis- 
faction of  the  judgment  is  cquiTftleot  to  payment  hi  money.  Botm  ▼• 
Morgcutf  237. 

9L  Lbtt»  how  Fab  SATisFAonoN  of  JuDomifT.  — A  lery  is  prima /ocfo  n 
satiefaotion  of  the  judgment  to  the  extent  of  the  value  of  the  property 
knried  upon.    Boo$  r.  Morgan^  237» 

lOt  JiTDOMBNT  BzTiHOinsHXD  BT  Salb  WHBif.  ~The  sals  of  land  nnder  ezo- 
ontion  and  the  payment  of  the  bid,  when  it  is  sufficient  to  satisfy  the 
■mownl  dne^  ortinguidi  tiM  jndgmenk    Bwm  t.  Mergtm,  St7« 

11.  JvDQMmm  ROT  Void  oanbot  bb  Yacatbb  bt  8amb  Omtbt  jit  Svbsb- 
qvBHT  Tbrm.  —  Unless  a  judgment  is  void,  it  cannot^  at  a  subsequent 
term,  bo  raeated  9t  rerersed  by  the  court  that  rendered  it  For  mere 
If  1  egnlarities  or  errors  of  mw,  the  appellate  court  alone  can  re  Terse  or 
annul  a  judgment  after  the  term  Bt  wluch  H  is  rendered.  Ahbama  tte» 
JTy  Co.  T.  BoUUnff,  641. 

BL  MonoH  TO  Vaoatb  Judombbt,  Bbrobb  hot  Govbidsbbd  vroir.  ~  Upos 
ft  motion  to  Tacate  a  judgment  made  at  a  subsequent  term,  the  sufficiency 
of  the  dedarfttionoo  a  demnrrer,  or  of  the  retvra  of  the  summons  on  its 
fkoo,  and  the  action  of  the  ooort  in  allownig  a  judgiMntftf  default  to  bo 
■at  aside,  the  aberiff 's  return  to  be  amended,  and  judgment  by  default 
to  be  again  taken,  ftsd  a  writ  of  inquiry  to  be  then  immedisitely  oxeouted 
and  followed  by  judgment  final,  will  not  be  saniidersd,  since  all  these 
matters  invoWe  a  question  of  error  or  not»  and  not  of  jurisdiction.  Akh 
bama  etc.  iTy  Co.  t.  BoUHmg^  641. 

lai  JvDOMBNT  in   EqUITABLB  BjBOTMBIfT   IB  COBOLUSITB   ROT   ORLT  SS  tO 

the  title  of  the  land  in  suit^  but  it  has  all  the  conclusiveness  of  a  decree 
in  chancery  aa  to  every  other  matter  litigated  in  that  acUoo.  Qermamf 
Amerkan  Tide  etc  Co,  v.  Shallerom,  761. 
8eo  AoEKOT,  2;  Appxal,  7;  Ooorts,  2;  Dbbtob  ard  Cbbditor,  ^  EQinTr» 
4;  BviDBNOB»  is;  18;  Fbaudulbrt  Cortbtarces,  1,  Oj  Irsoltbrot, 
2;  JiTDiciAL  Salb^  1,  6b  0;  LanxanoBB  ov  AanomM^  1,  % 
8g[bb  FAoiAih 
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JUDIOIAL  irOTIG& 

JUDIOIAL  8ALB& 
1.  JiTDOMmHT  OBVDiiom  BuTiKO  AT  Ku  Owii  Salb  vof  BoNA  Foni 
CHA8BB.  —  A  judgment  creditor  who  pardiaeee  at  hk  own  m1«  m  < 
able  with  notioe  of  all  irregularitiei^  for  ho  ia  aol  a  bomaJkU  ] 
Booi  ▼.  Ifofyan,  237. 

ti   COMPOTATIOH  OP  TUf B    WITHIH    WhIOK  RmOBMFTIOV  OAV  Bl  ICaBB.  — 

In  oompattng  the  tiino  within  whioh  redemptioa  from  *  ^eriff '•  nlo 
can  be  made,  the  day  of  the  aale  mnet  be  exolnded.    Baeketr,  Fprne^  SSI* 

SL  Shkrifp's  Salb  Mbrblt  Ibbboulab  mot  Collatbballt  Attackablb.  «« 
A  sheriff  'b  sale  whioh  ie  merely  irregolar  oannot  be  attiokod  ooUateiml^. 
Boos  r,  Morgan^  887« 

1  Shbritf's  Salb— Land  Bbtawbd  bt  Dbbtob  lo  bb  8olb  bbvobb  Trmx 
Alibnbo.  —  Land  tnbjeot  to  the  lien  of  a  jadgment  nmst  be  told  in  ikm 
inverse  order  of  ite  alienation,  oommencing  with  that  remaining  ia  tha 
judgment  debtor,  and  going  next  to  that  last  aold  by  him,  and  oae  who 
has  purchased  1%nd  from  the  jndgment  debtor  whUo  it  waa  aubjeol  la 
the  lien  of  the  jadgment  may,  by  a  timely  and  appropriate  applicatioB 
to  a  ooart  of  equity,  compel  the  sheriff  to  first  seli  the  land  roomiiiiag 
ia  the  hands  of  the  debtor  and  the  landa  aold  by  him  ib  tha  iBvana 
order  of  their  sale.    Botm  t,  Morgan,  SS7. 

1.  Salb  om  Satisfibd  Jihkimbnt  Vom. »  A  sheriff 'a  «da  ^oa  b  i 
Judgment  is  Toid.    Bom  ▼.  Morgam,  tt7« 

JURISDIOnOK. 

L  IbIOLTBMOT.  » JuBOMOnOH  OV  A  StaTB  CoUBV  id  DlBCBfJBOB  ▲  i 

ov  THB  Statb  fbom  hu  Obuoatiob  to  a  Crbbb  op  Abothbb  SCAl^ 
when  the  latter  has  not  in  any  way  submitted  himaslf  or  Us  claim  to 
sudi  court,  cannot  exist,  though  the  contract  was  asada  aod  waa  to  ha 
performed  in  the  state  in  whioh  the  debtor  reoidea^  and  tiie  obligee  waB 
also  a  citiaen  of  the  atate  whaa  the  obligatioB  waa  cootnoted.  FmUmw. 
Baman.  940. 

%  CoHPLict  OP  Lawi.  — OHoen  di  AonoH  ha?a  bo  aHmt^  and  fallow  tha 
peraon  of  the  creditor,  and  cannot  be diachargod  by  aooart  which  haaaa 
Jurisdiction  orer  hia  peraon;  and  it  cannot  have  auch  JuriadioiioB,  walas% 
at  the  beginning  of  the  prooeodinga,  procem  ooold  haTc  beem  aarrad  aa 
hhn  within  the  atote.    FuUem  w.  BOlmam,  840L 

8ee  Bquitt,  1,  5;  Falsb  PBBTBMaBa,  1,  2,  4-6;  Ibboltbboi^  1|  JuBomB^ 
12}  Rap%  2;  Sfboipio  Pbbpobiiabo%  % 

JURY  AND  JURORa 
See  Appbal,  4;  Tbial 

JUSnOB  OF  THB  PBAGB. 
See  MALioioua  Pbobboutiob,  1& 

LAOHBa 
See  BsTOPPBL}  JuDQumtm,  9k 
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LANDLORD  AND  TENANT. 

L  IiraoLTiNOT — LsAfln.  —  Ah  Assiokbb  ni  IiiflOLVBiicr  may  •1«ol  toMoafl 
A  lease  in  Uror  of  the  uwolrent^  bnt^  io  the  abeenoe  of  toob  eleofeioii«  he  haa 
ao  estate  in  the  leaaed  property.  He  umj  be  required*  within  a  reaaon* 
able  time,  at  the  instanoe  of  the  insoWent^  to  elect  whether  or  aot  ha 
will  accept  the  estate  aa  lessee.    Bodidt  t.  Bunker^  864. 

S.  iHSOLTXflor — Lbasbs.  —  k  DiscHAROi  in  insolvency  does  not  relieve  a  lee- 
see  from  the  payment  of  rentsccraing  snbseqaently  to  the  assi^^ninenti  la 
the  absence  of  statutory  provision  to  that  effect    Modkk  ▼.  Butdter^  d&L 

LARCENY. 

L  Ltdiotmbnt  —  BTiDszicn  of  Rktobk  la  Opbh  C!oubt.  ^  It  ia  essential  W 
the  validity  of  an  indictment  that  the  records  of  the  court  show  afilnn* 
atively,  that  it  was  returned  or  filed  in  open  eonrt  The  bare  title  of  a 
ease,  accompanied  only  by  the  technical  name  of  ft  erima  appearing  im 
the  minutes  of  a  court,  is  not  suflSoient  evidence  to  show  that  an  indio^ 
Bent  was  so  filed  or  returned,  and  when  the  presentment  and  fiUng  ol 
a&  indictment  ia  supported  by  such  evidence  alone^  it  amy  be  defeated 
by  plea  in  abatement.    Cfbodmm  v.  BuOe^  1S5. 

%  Laxcbht  inTolves  felonious  intent^  and  fraud  or  seoretaveness  ia  ita  effM* 
tuation.  Therefore,  an  instruction  that  larceny  ia  ordinarily  the  taking 
and  removing^  by  tretpaas,  of  personal  property  which  the  treapaner 
knows  belongs  to  another,  with  intent  to  deprive  him  ol  his  property^  li 
rightfully  refused.    Luntford  w.  Dieirkh,  79. 

9k  JjAboehy  9t  Falsb  PaBsoHATioir  —  Ixmommn^  WKur  Lnumonurr.  — 
An  indictment  for  larceny  in  procuring  property  by  falsely  personating 
another,  which  faila  to  allege  that  the  property  fraudulently  obtained  was 
intended  by  the  party  from  whom  it  waa  obtained  to  be  delivered  to  the 
party  alleged  to  have  been  falsely  personated,  and  which  alao  iaila  to 
allege  that  the  property  waa  received  by  the  defendant  with  intent  to 
•onvert  it  to  his  own  nae^  is  fatally  def eetiveu    OoodMn  ▼•  Biaie,  US. 

LAW  OF  PLAGE. 
Bee  OoHiLiDT  ov  Lawbi  Comtraoi^  XZ^^k 

LEASE. 
Bee  Lamslobd  Am>  Tevaht;  RAn.nftAfii^  H  4  ^7. 

LSaAGT. 

L  Wiixa  —  A  LiOAor  n  Subjiot  vo  ah  Eqottablb  Lnur  on  Riobt  ov 
Sbt-oit  in  favor  of  the  eetate  of  the  testator  for  all  debts  owing  from  tha 
legatee  to  the  testator  at  the  time  of  the  hitter's  death,  and  such  lien  or 
light  of  set-off  ii  paramount  to  any  lien  or  right  which  .can  be  acquired 
by  any  assignee  or  creditor  of  the  legatee.    Irvine  v.  Palmer,  893. 

%  EaoouTORS  AHD  LiOATSvs.  — If  A  Leoatbs  la  Imdebtsd  to  the  Tbta^ 
TDK,  the  executor  may  retain  the  legacy  either  in  part  or  full  payment  el 
the  debt^  by  way  of  set-oflL    Irvine  v.  Palmer,  893. 

Baa  MoBTOAOii^  8-10;  Pabxht  ahd  Child,  1|  Trvbol  L 

LEGISLATURE. 
1»  FoLicB  PowBR  OF  Stati,  DsLiOATioir  OF,  TO  MuHiciPAL  OompomATiOMk 
^Although  the  police  power  primarily  inherea  in  the  states  the  Isfislatnia 
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may  delegate  a  larg*  aiwiUi  u  el  ft  to  i 

WerMdAom  tha  MvalMlaC  i 

%  OaauMTimogAL  Law^Powib  or  IjnuBMannui  »  ADnHHom  QviB- 
DIAH  TO  Comner  Wabi>*8  Lasm.  —  Tbe  legUUtma  has  power  to  aoofer 
upon  gaardiana  tha  aatbaritj  to  aoDTej  to  a  railroad  compaay  the  nglit 
of  way  over  tbo  Uadt  of  tlioir  wards.  Xha  powor  roeidoe  a  ift^  aa  pmrvm 
jpairimf  to  preeoribe  enoh  rolea  aad  regnlatione  ae  may  ba  proper  ler  tin 
managemeat,  superintondonoe,  and  dispotitloa  of  the  property  ol  per- 
sons nnder  disability.     Louiswilk  ete.  i^jr  Oa,  ▼.  Blythe,  599. 

H  KVAGTMSNT  aV  LaW  AuTHORIZINO  GUABDIAH  TO  OOKTBT  WamA  LAVB 

HOT  KyaaflKti  OF  JuDicfiAL  PowBB.  —The  enaotment  of  lawa  aathei^ 
isiag  guardiaaa  to  oonyey  tho  lands  of  their  wards  is  not  the  azeroiM  if 
Jodicial  power  by  the  Ic^Iature.  Nor  are  siioh  laws  nnooostitatiooal 
bacaasa  tfaay  do  not  previda  for  notice  to  tho  ward  whoea  land  ii  aoA* 
Teyed.  LminiUt  tic  JEfy  Go.  w.  Blytkt^  699. 
Asa  AouMwuuMMairv,  15^  16;  BLvmoM^  1;  JvDOMm%  7| 

OOBPORATIOn^  9;  RAIfcEOAIi%  1|  SrAXUTHb 

LBTTEBS. 
Sea  Ldil»  0|  Malksious  PaoBoeuTiov,  7|  Wn&%  l-IL 

LEVY. 
8ea  Ssaoonav;  JvDaian%  a 

1.  PovuoATioir  m  Falsi  PBomr  bt  Kotawt  Pobko.— Tha  \ 
a  notary  pablia,  of  a  draft  for  noa-aooepteaoe,  before  daa  i 
fbr  payment^  is  nnanthoriaed,  and  iti  pwbiioatioo  is  a  libaly  for  wUah  tha 
■otary  is  UabU  ia  an  aatioa  by  ths  aesoptor^  wha  aUevfea  that  tha  pro* 
tait  and  its  publication  wore  falsely,  frandnlently,  and  maliciooaly  iiiad% 
and  calonlated  to  injnra  him  m  his  areditaad  bnsineiib  ifay  ▼•  Jmm^ 
I6i. 

ft  Bahks— LiABiLmr  lom  Malicious  Pbotkst  ov  Drar  bt  Kotabt  Pv» 
ua  —  A  bank  is  not  generally  liaUa  for  the  negligence  or  miseondnat  at 
a  notary  public  employed  by  it  to  proteet  negotiabla  paper  ia  hia  i 
eapacity.  To  render  the  bank  liable  as  a  joint  tort-feasor  witii  a  i 
public  for  negligently  and  maliciously  procuring  the  latter  to  : 
faUa  protest  of  a  drafts  the  malice  of  the  bank  in  the  1 
be  specially  alleged  and  proved.    May  ▼•  J<m€»t  164. 

ft  PuBUGATioN  OF,  GoMPLBTB  WHIN.  —  Where  a  persoot  to  whom  a  < 
is  preseated  by  atcorneys  in  behalf  of  their  client^  in  raplying,  < 
.   his  privilege  by  sending  to  the  attorneys  a  letter  containing  < 
statements  concerning  the  client,  the  pablieation  is  aomptete  ^ 
libelous  letter  is  received  and  read  by  the  attomeya.    Alabama  tfs>  JV 
Ch.  V.  Brooka^  628. 

4  QuALiFisD  Privileob  of  Pjkbsoh  Applied  to  fob  IinoBXATsm.  <— 
A  person  to  whom  application  is  raadis  for  inforaatien  may,  irithin  tht 
limits  thereof,  write  or  speak  words  which,  under  oihar  airoaoMtaosi^ 
would  subject  him  to  a  suit  for  IfM  or  shmdar,  but  the  soopa  af  tha  da- 
famatory  matter  must  not  exoead  tha  axigeaay  of  tha  us—iim.  Aad  ha 
I  from  tho  oaeasiaB  to  gra«^  hIa  amfts^  ar  la  stslaas 
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iMtolibelmitBiaHsrwhiokkftAMtaatbeUeTvtoUtnw.  AhbamaMe. 
JTy  Co,  T.  Brooi$,  628» 

H  Mauo^,  BiTHonr  of  Froov  of ,  om  PLAXiiTCFr,  wimr  Oommunioatiov 
PxiviLBOUi.  — In  an  aetioa  foi  libtl^  il  the  oommniiioatioii  wm  prir* 
il«ged,  the  burden  of  proving  malice  ie  npon  the  plaintiff,  who  matt  oflar 
■oma  eridenee^  of  ibr  ezittenoe  beyond  the  mere  falsity  of  the  oharge. 
Alabama  etc  R'y  Oa.  ▼.  Brooki,  52S. 

H  MoTivi  roR  Makuto  Libklovs  Statkhkit  Qokstiom  iob  Jost.  —  In  aa 
action  of  libel  ibrwriting  a  letter  containing  libelooa  atatemente,  the 
qnestion  whether  the  writer  believed  the  troth  of  the  atatementa  it  for  the 
jury,  and  hia  assertion  is  not  eonduaive  of  what  tha  motive  waa.  itfa- 
ftosiHi  ite.  iTf  €kk  ▼•  Brmlb,  fl2& 

%  Bailboad  Oompaht  Liable  fob  its  SupBBiirrBNDBifT'a  Aor  nr  Wbit- 
nro  WHEB.  —  A  aailrosd  company  is  liaUo  for  a  libelooa  letter  written 
by  its  anperintendent  ia  anawev  to  a  claim  for  damagw  pteecBtod  lo 
the  company^  where  the  writing  of  anch  letter  la  withim  tM  aaope  cl 
hif  anthonty.    Aiabama  etc  R"%C^w^  Broekt,  598. 

LIOiBNSfl. 
8aa  IfmnaiBAL  OimvoBAnaM%  1% 

UENa 
L  Lmr  Kept  Altvb  where  RQvrrr  Requibee  It. — A  lien  wfll  ba  kepi 

alira  whore  equity  requires  it,  and  the  partiea  intended  that  it  shonld 

aaibeeartinpiisbed*    Badbtrr.  Pifne,  231. 
JL  YotiUitTBXB,  OB*  Who  Adtaitobs  Monvr  to  Pat  oft  Lnxs  u  not,  —A 

paraoa  who.  in  order  to  protect  his  own  interest*  advancea  money  to  pay 

off  Uena,  ia  not  a  volnnteer.    Backer  r,  Pfpte,  231. 
flaoBABKB,  5;  Chattel  Mortqaoes;  Co-xENAiior;  Debtob  ajid  Cbbditob; 

Bqvitt,  4;  Judgtvents,  3,  4-7;  Judicial  Sales,  6;  Leoaot,  1|  Mb- 

ohabiob*  Libbs;  Mobtoaobb,  1,  ^  7>  9,  10;  SuBBmnxp.  4» 

LIMITATIONS  OP  AOnONS. 

L  JaDGMENTS.  — Ip  ab  Aotiob  is  Brouoht  in  One  Statb  vpon  a  Jndgment 
rendered  in  another,  the  statnta  of  limitationa  of  tha  former  state  most 
control.     Rice  ▼.  Moore^  313. 

t.  Judgments.  —The  Rbviyob  op  ▲  Judomebt  in  tha  slate  in  which  it  was 
rendered,  without  personal  serrioe  on  the  defendant  or  tha  entry  of  hia 
appearance,  cannot  prevent  the  operation  against  aach.  Jndgment  of  the- 
statute  of  liinitationa  of  another  state.  In  which  the  defendant  resided  at 
Ac  time  of  snob  rerivor,  and  in  which  an  action  ia  thereafter  attempted 
to  be  maintained  against  him.  The  mnning  of  such  statnta  must  be 
oompnted  from  the  original  entry  of  the  Jadgment*  if,  doriag  all  tho  time 
thereafter,  the  defendant  was  personally  present  within  tha  staAa  ia 
which  he  ia  sned  npon  the  jadgment.    Bice  t.  Moore,  318. 

SL  Babxb  abd  Banking  —  General  Deposit  ^  Demabsw  «  When  a  deposit 
ia  bank  is  general,  with  nothing  fixing  any  time  or  terma  for  ita  repay- 
ment, the  statute  of  limitationa  doea  not  oommence  to  run  ia  fsiror  ot 
the  bank  nntil  after  demand  and  refusal  to  pay,  proHdad  thay  eeour 
within  a  reasonable  time,  and  before  the  right  to  damaad  tha  dapoaifchas 
become  stala     Munnerlyn  v.  Augusta  8av,  Bank,  169. 

See  Judgments,  6,  7;  Neootiablb  Ibbtbuments^  4|  PuuDiMib  I* 
AH.  Bt.  Rap..  Vol.  XXX.— tt 
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MAIMTKNANCK 
8m  Mmohablb  IxnminiBiii%  & 

HAUCK 
8m  Loml,  1,  K  ft)  IfAUoioua  PBonoinirar*  fA  %  l^H. 

MALICIOUS  PROSBCUnOir. 

L  The  ImI  Ihal  the  Mmplainl  againsl  dtfenduil  ohargsd  bo  legal  4 

doM  nol  oouftitato  any  dtfooM  to  an  action  for  maliciooipfOMCiitioa,  if 
raoh  eompUint  was  an  effort  to  diarge  a  felony,  and  tho  aooMod  wm 
arreeted  and  tried  in  tho  eame  manner  ho  woold  havo  been  if  a  otrietly 
legal  prooeeding  had  bMii  institnted.    Fbm  t.  Frimk^  349. 

S.  Tbb  Makhto  Of  a  Cobbbot  Statbhbbt  to  «hb  Maoistbatb  who  iMoed 
the  warrant  of  arreat  will  not  reliore  the  proeeentor  from  liability,  il^ 
after  making  aaoh  atatemont,  he  Torified  *  complaint  charging  a  crimi* 
nal  offenee.    Lunsford  ▼.  Dieirid^  79» 

SL  Mauob  doM  not  neoeeiarily  coniiet  of  a  dedre  to  injBre  tho  accBaod.  Any 
other  motive  than  a  bomi  fidt  porpoM  to  bring  him  to  pnniahmeBt  m  a 
Tiolator  of  the  criminal  law,  or  aaiodatad  with  Rich  pnrpoae,  ia  mali- 
ciooa.   ^WhatcYcr  ia  dona  willf ally  and  pnrpoMly,  whether  tho  Biotiro 

I  bo  lb  injure  the  aconted,  to  gain  aomo  advantage  to  the  prooecnlor,  or 
throogh  wantonneea  or  reckleanieea,  if  it  bo  at  the  aame  time  wrong 
and  nnlawfol,  within  the  knowledge  of  the  actor,  ii^  in  legal  oootempl*- 
tioD,  malicioasly  done.    Luntford  v.  DktriAt  79. 

i.  Malicb  mat  bx  Ihve&bbd  tbom  Abskhob  ov  Pbobablb  Oatob.  Imm- 
fatd  T.  DktriA,  79. 

1.  Thb  Bvbdbk  of  Pboof  Rbus  upon  PLAnmrr  in  an  aoticii  for  Malloma 
proeecntion,  to  ahow  that  the  prosecntion  of  which  he  complained  wm 
both  maliciooa  and  without  probable  canae.    Lrnn^ord  v.  Deitrkk^  79. 

C  Thb  Bubdbn  of  Proof  of  Pbobablb  Caubb  moat  bo  aaanmed  by  the 
defendant^  if  the  plaintiff  wm  tried  and  aoqoitted  of  the  i 
Lunrfwrd  v.  Dkkrkk,  79. 

I.  BviDBMOB.  ^  In  aa  action  for  malidona  proMcntioe  for  blackmail  in  i 
ing  a  letter  to  the  defendant^  thrMtening  him,  m  a  phyaidan,  with  an 
action  for  malpractiM  while  treating  the  plaintifl^  the  defendant  ia  not 
entitled,  m  evidenM  of  probable  canse^  to  introduM  teatimony  tending 
Ib  prove  that  hie  treatment  of  the  plaintiff  wm  profeaaionally  oorceot 
andakiUfnL    J^  v. /ViiO^  848. 

fk  Btidbhob  of  thb  Amxibtt  of  thb  Pbosboutoa  to  havo  the  plaintiff  ar* 
leatad,  and  hia  efforto  to  procure  or  aid  anoh  arreat^  JamateriaU  m  tand- 
faig  to  eatabliah  malice.    lAmtford  v.  Dktrkk,  79. 

il  Pbobablb  Oausb  is  a  reaaonable  gronnd  of  cMpicion,  anpported  1^  cir* 
onmatancM  anfficiently  strong  in  themtelvM  to  warrant  a  oantions  maa 
in  believing  that  the  person  aocnsed  is  gnilty  of  the  offeoM  charged. 
Lumtford  v.  Dietrich,  79. 

Ml  Pbobablb  Oaosb  cannot  be  Mtablished  merely  by  proving  th»t  tiie 
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pwwacntion  wm  ■aderUkm  from  paUb  mothrt^  iMmtfwd  ▼•  Dklbri^ 
79. 

11.  Paobabu  CUvvl  —  Bbuvt  dt  thb  QtJswi  or  ah  Aooa«n>  it  aa  mmm^ 

tial  •lomont  of  proUabU  oaiiM,  and  if  raoh  balief  b  nol  generated  in  th* 
mind  of  the  proeeontor,  it  ia  not  material  that  the  known  facts  and  eir* 
enmstanoes  were  tnoh  as  might  hare  generated  it  in  the  mind  of  n  pra^ 
dent  and  cautions  man.    Lunrford  t.  ZMefriel.  79. 

12.  Pbobabls  CAan.  —  Mbrb  SuanoioH  on  Bblibv,  however  honestly  or 
intensely  entertained^  nnleas  supported  by  facto  known  to  the  proee- 
ontor  whioh  would  justify  a  reasonable  and  cautious  man  in  belisTing 
the  aocttsed  to  be  guilty,  cannot  constitute  probable  oansew  Lunafof^ 
Dietrich,  79. 

ISL  Pbobablb  Cavsb.  —  CovirsBL  abb  Adthsb  or  ▲  Trial  Jvwnam  ia 
favor  of  the  institution  of  a  criminal  proeeoutionv  given  upon  a  full  and 
fair  statement  of  the  facts  by  the  complainant^  cannot  exonerate  him 
from  responsibility  as  would  the  advioe  of  a  oonnselor  of  law  under  the 
same  circumstances.    Finn  v.  Frink,  348. 

14.  IvrBRiNOB  or  Mauob  cannot  be  drawn,  la  aa  action  for  malicions 
prosecution,  from  mere  want  of  probable  cause,  when  other  circum- 
stances disclose  aa  entire  absence  of  malioe.  Madiion  v.  Pmmiybxuiin 
B.  R.  Co,.  756. 

15.  Iktkbbngb  or  Maliob  from  Want  or  Probablb  Causb  ~  BumDnr  of 
Proof.  ^  Evidence  by  a  plaintiff  in  malicious  prosecution  of  his  arrest, 
and  of  his  subsequent  discharge  by  a  magistrate,  raises  a  presumption 
•f  want  of  probable  cause,  from  which  an  inference  of  malice  may  be 
drawn.  The  burden  is  then  on  the  defendant  to  disprove  malice,  unless 
its  absence  ia  disclosed  by  the  further  evidence  offered  by  the  plaiutiflL 
Madi9on  v.  Pmntyhtainkk  IL  S.  Ob.,  756. 

ML  Wart  or  Mauob.  ^  Defendant  in  aa  action  for  nudioions  proeeoutioB 
ia  not  liable  when  the  inference  of  malioe  drawn  from  the  presumption 
of  want  of  probable  cause,  arising  from  the  discharge  of  the  plaintiff 
by  a  magistrate,  is  disproved  by  plaintiff's  evidence  showing  an  entire 
absence  of  malice.     Madkon  v.  Pennsyhatiia  R,  R  Ob.,  756. 

17.  Want  or  Maliob.  —  Plaintiff  in  malicions  prosecution  is  not  entitled  to 
reoover  when  his  own  evidence  shows  that  his  arrest  was  caused  by  the 
police  alone^  and  for  the  purpose  of  diaoovering  the  perpetrators  of  a 
aaries  of  crimes  against  the  defendant^  thus  showing  an  entire  want  of 
Bialica  oa  the  part  of  the  latter.  MaMam  ▼•  Ptmuinhania  R.  R.  (h,, 
7M. 

MALPRAOnOB. 
See  Malioioob  PROOBOunmr^  7. 

MAKDAMn& 
QmoBB  PsBflOBALLT  LiABLB  Foa  CoBXB  DV.  ^ Where  Jadgmaatgoia 
against  a  atate  officer  in  a  proceeding  agamst  him  by  fiHMMianMii^  he  ia 
personally  liable  for  costs,  like  any  other  litigant;  bat  if  saoh  ooata  wero 
properly  inenrred,  he  has  a  cUim  againat  the  staia  lor  i 
RM$  V.  Siom.  06L 

MANDATORY. 
8aa  Statotbi^  51 

MAKDATUli. 
8eeBABX%lQL 
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UJLmJWMffTUUSQ^  COMB. 

B—  Watbbooubsh^  §k 

K4RKKCS. 

8m  00SFOBATIOa%  II  ft 

MARBIAGS. 
8m  Vwna^  8.  8;  Sbimweioi,  !• 

IffABWAOB  AND  DI^OBOL 
AamrumiL  CoRTRAor  Pbooitkid  bt  Feavd  Sit  Asdm 

•D  iatonfM  boabaad,  by  bmm  uftMtntitigi^  dttipHaa,  and 
▼mteise^  frA«d«lnaly  iBiiiiMi  lum  lukmukA  wiim  to  wcati  t 
tU  MBtnoi  ilM  vuLf,  •iUt  ih»  nunlAfB^  Mid  b«ion  Ui 
Mdi  ooMtaot  M^Msdisf  MidalMhMtlMrigkttopiov^life 
after  uuurriage,  for  the  pnrpMt  ol  riioipi«g  lluil  htr  Ml  te 


8m  Hubbahd  akd  Wm. 

MAfiIBB  ASD  SBBYAMT. 
p  jonr  Cbicd.  —OoankMir  SnnnD  sr  ▲  ] 
I  to  be  earaed  bj  hM^  i%  ia  Imp^  1 
tnd  therefore  oa&not  be  afwded  or  diedBrmed  fay  her.  KenM^  ft  wmA 
oontrael  itipiilatM  that  the  wegMebeU  be  faid  t»  her,  hot  thiit  i(  she 
leaTW  the  employment  withewt  firat  f^bmg  tvoipaeka'  iiatM%  er  faBa  le 
work  ftothfuUy  daring-  the  period  of  two  WMka  altar  ^rmg  nalteef 
the  mtentioa  to  leaver  then  the*  ■  anoi  apaoiied  ahall  be  ioEfeUad  ta  her 
employer  m  liqnidated  damagea»  and  any  be  dadaoted  from  wageeidne^ 
Moh  afeipahitioB  m  twJML  and  MfaroMbU  VmmemmJ^  Ok  t.  /mm% 
MB. 

Daxaoml— Tn  ItiOBv  or  Air  Bmh^im^tt  DnuPii  a  Bam  dnanm 
MM  IjqmuawD  Bamacm  horn  tlw  wagM  of  anen^kyea^  whokaMa  the 
aarriM  withoat  Brat  giving  proviou  notfee  of  hii  intentian  to  do  a%  m 
atipolated  m  a  oontraet  of  employaaeal^  oannot  bo  delMted  by  thnen- 
pleyM  rataming  on  tb»  nest  day  allna  ^itthig  worh.  and  eAai*g  to 
wwk  oat  her  notioe.     TeimemM  Mfg.  Ooi  ▼•  Jamtm^  866^ 

DamaokSi  OoMTRAor  lOE  ijQuinAmii^  mnar  SunAzvABLi.  -*  ▲  imldM 
breaking  off  of  a  oontnot  for  aarrioM  by  either  pnrty  uitoItm  andi  dif* 
fiooltiea  ooDoeming  the  actual  lose  m  renders  a  reaaonable  agrMment 
for  atipQlated  damagM  apprc^rinte  and  ralld.  Therefore,  if  a  oontraet 
fcr  Mir iaen  atipniatea  that  if  the  omployM  ahall  leavn  the  aarfiea  wit^ 
ooit  giviag  two  weeka'  previooa  notioe  of  bia  intention  m  to  do,  be  ahall 
feafeiEt  a.  apeeiAad  Mni»  whioh  may  be  dednoted  from  wages  doe  hii^ 
oneh.  atapniatioia  in  vaUd,  eepeeially  if  the  atroamaUnoss  and  nntnre  of 
the  employment  are  aach  that  it  will  be  difflonlt  t^oaloalata  with  any 
oertainty  the  aotaal  lose  aeaidtRig  frainr  abandoning  the  ( 
withont  preyiona  notice.     Tbuaeaaee  ifff^  Ofk  t.  Jtamm,  8M. 

MoNTHLT  HiBuio.  ^If  ono  10  employed  to  be  paid  by  the  month  n  i 
nated  price,  thia  oonatitnten  nn  onhiM  oontraet  by  the  month,  whidi  the 
employer  oannot  terminate  at  will,  and  nnder  whioh  be  la  liable  for  a 
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txpixalioii  of  thft  month.    Mom  t.  Decatur  Lmmd  Me,  CkL»  UL 

IL  MAnn  hot  Liabls  sob  Aat  ov  Ssbtaiit  jiot  EvoiaaD  ^AMmrKiariR'a 
BirHJiB8B.  — A  master  ii  not  liable  for  tke  wroi^ful  «et«l  iiie  eenrant^ 
wilees  each  aot  wm  done  hj  the  eerrant  while  he  wae  oqgiic^  abent  hia 
aaster*!  baainea^  Wher^  therefor^  a  Irnggnge-mBater  on  a  railway 
train,  at  the  aolicitation  of  the  expresa-measemrei;,  leavea  hie  oam  oom- 
partmenft  and  |;oea  into  that  of  tha  expreaa-maaseaga^  and  while  there 
m  terrifiaa*  bctx  whoia  ridii^  in  that  part  of  the  ear  that  ha  jnmpa  from 
the  car  while  it  ia  jrunnii^  at«  h^gb  rate  of  apeed,  and  ie  killed,  the 
railway  company  ia  not  liable  for  the  wrongful  act  oT  the  bi^ga0a-maa- 
ter,  nnlaaa  it  waa  done  while  he  was  about  the^onyanjr'e  hneineae  and  in 
the  performanoe  of  some  4nty  with  reapeot  to  the  lM|y.  LaukvUk  etc 
£>  Gou  T.  Doi^lcm,  582. 

Mb  MAtxxE'jB  LiABiLtrr  for  SnvAirr'B  Comm  ujucativo  a  OonxAOioua  Dis- 
XAOL  —  A  railway  oorporation  ia  not  liable  to  onenentraotii^  amall-pox 
from  its  ticket  agent  when  Tiaiting  its  office  for  the  purpose  of  purchasing 
n  ticket,  if  the  corporation  had  no  knowledge  that  its  i^ant  was  afflicted. 
The  negligent  or  accidental  a<yt  of  the  agent  in  imparting  the  oontagiooa 
disease  to  the  purchaser  of  the  ticket  waa  not  within  the  aeope  of  hia 
employment^  so  aa  to  charge  hia  principal.  Long  t.  Cktoago  etc  R,  B. 
th.^  f71. 

f.  Bisks  ov  BMrLomsiiT.  —When  «  aarvmnt,  amipeotiap(«  danger  ant  ne- 
oeaaarily  incident  to  hia  empUyymeat,  eomplaina  theretf  -%o  hia  master, 
who  asaures  him  that  he  ia  in  no  danfer,  he  hnn  a  right  ta  rely  vpou 
thai  aasBTaDce;  and  if  he  is  efOhaeqaeatly  injnred  hy  the  denjippT  com- 
plained of,  he  cannot  be  deemed  to  be  guilty  of  eoatribntery  negiigeuce. 
Wagmr  r,  Joffne  OfiemiecU  Oo,,  745. 

C  Risk  ov  EMPLonraNT  —  NnoLiouion,  whbn  ^QwmHi  ov  Vaer.  — 
When,  in  an  action  to  reoever  lor  ia  Junes  eaataiaed  by  ieiialing^mes 
of  nitrie  ncid,  the  -proof  iftiows  that  plaiiitiff  w«a  employed  aa  an  out- 
side oommon  laborer,  but  was  ordered  by  his  employer  te  "do  inside 
work  in  eomieetion  with  a  maaefaetartDg  pnooeas  in  which  nitric  acil 
was  nsed,  eroWing  poisonevs  fames,  of  which  defeadaKt  had  knowiledge 
and  had  warned  other  workmen,  but  the  evidenoe  iB  oeuflieting  sm  to 
whether  or  not  plaintiff's  injury  eoald  hare  beenoansed  hy  saeh  fames, 
and  aa  to  whether  er  not  he  knew  or  had  been  warned  that  they  were 
dangerons^  the  qneation  ef  negligence,  both  on  the  port  of  plain  tiff  and 
defendant,  shonld  be  anbnritbed  to  the  jury  ier  aletenMuttieo.  Wag- 
ner T.  Japie  Ohemhal  Oo.,  746. 

il  Employbb  will  bb  PRBSUMBn  TO  BB  Faviliab  WITH  BanoBBS,  latent 
ns  well  aa  patent^  ordinarily  accompany  log  tlie  haeiaeaa  an  wftaoh  lie  ai 
engaged.     Wagner  v.  Jayne  Chemioal  Oo,,  74S. 

M.  DuTT  ov  MAorBB  to  Pbovibb  BOB  AMD  Wabit  8bb¥Aot. — Aa  em- 
plojrer  is  bound  to  exeroiee  teasonable  precavtion  aigainat  injury  "to  hit 
employees,  while  in  his  senrice  and  ebeyiag  ius  orders,  fie  a^nat  pro- 
Tide  snitable  instruments  and  means  with  which  to  eacry  ea  the  busi- 
'  nem  whioh  he  acts  them  to  d^  and  must  warn  them  of  M  dai^gars  to 
whioh  they  will  be  exposed  ia  the  oonrae  Md  Shetr  mBptnynent^  except 
those  which  the  employee  may  be  deemed  to  have  feveaeea  ns  aeces- 
sarily  incidental  to  his  mBpieyaMnt,  or  which  may  be  open  and  obvious 
to  a  pemon  of  his  experience  and  understanding,  or  such  aaihe  employer 
oannot  he  deemed  to  have  foreseen.     Wagner  t.  Jayne  *  ImnJcai  Co.,  74A. 
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IL  Rno  m  Kkflotmsht— Fmcn  or  Nitric  Aonii.  ^Tbere  k 

in  lh«  Miiploymeiit  of  ft  eommoQ  laborer  that  presapposes  any  seuiitilit 
knowMgtt  of  th«  property  of  aoida»  or  thai  poiaonooi  fames  an  lUoriy 
io  be  erolved  in  ft  mannfaotaring  prooees  in  whiok  nitrio  add  ia  Baed, 
•Ithongh  such  f  nmea  are  perceptible  to  the  aensea.  Hence  it  is  not  pr^ 
■amed  that  such  laborer  either  poeeeaaea  or  profe— ea  aoch  knowledgi^ 
and  without  some  tnoh  preTiona  knowledge,  the  danger  from  expoenre 
to  aodi  fnmea  ia  not  open  and  obrionst  and  snch  laborer  cannot  be 
deemed  to  have  aaaiimed  snob  riak,  unknown  to  him,  though  natoimlly 
and  reaaonably  inoident  to  hia  employment.     Wagmer  ▼.  Jagm  Ckanad 

\%  Bon  AasmfSD  bt  Sbrtart.  —An  employee  will  bo  deemed  to  have 
aasnmed  all  riaka  naturally  and  reaaonably  incident  to  hia  employment 
and  to  hftTO  notice  of  all  riaka  which,  to  a  peraon  of  hia  experience  and 
understanding,  ara^  or  ought  to  bs^  open  and  obnouUi  Wagmet  r.  Jo^gm 
CkemkalCo.,7Ui. 

Sao  BAiLMurrs,  <  6;  Btidencb,  6,  7;  Fraud,  4;  Libel,  7;  Vbouqbkoi^  I* 
10}  RAiLBOAOi^  6,  8^  14»  20-29^  SI,  88;  TuLBORAPHay  8w 

MECHANICS'  UENS. 

L  MBOHAinaB'  Lnm  cuwbot,  as  a  Obmbral  Bitlb^  bb  BirroRaBD  AOAntv 
Propbrtt  bot  SaBjBor  to  Batm  ubdbb  Exbcutioii;  but  if  properlj 
bdonga  to  a  oorporation  having  power  by  ita  voluntary  act  to  create  a 
lien  thereon,  whereby  it  may  be  subjected  to  seizure  and  aale,  it  may 
abo  be  subject  to  a  mechanic's  lien.  Badger  Lumber  Gx  t.  Mariem 
Water  Snppi^  ef&  Oou,  806. 

%  Thb  Fact  that  Propbrtt  is  upob  ob  within  a  Panuo  Strbbt  does  not 
prevent  a  mechanic'a  lien  from  attaching  in  favor  of  a  contractor  who 
furnished  it,  if  it  ia  rightfully  there  under  a  franchiae  granted  by  the 
municipal  authoritieai  Badger  Lumber  Oa»  t«  Marian  Water  Supp^f  cte. 
0^,301. 

ti  Fob  What  Appurtbit anobs  xat  bb  EMfOROED.  —  Poles  planted  in  the 
public  atreeta  by  an  olectric-light  corporation,  and  connected  with  tti 
oleotrio-light  plants  machinery,  and  power-houae  aituate  upon  ita  roal 
eatate,  are  appurtenant  to  auch  plant  and  realty,  and  entitle  the  persoa 
who  aupplied  them  to  a  lien  thereon,  under  a  atatute  granting  a  lien 
to  any  person  furniahing  materiala  for  erecting,  altering,  or  repairing 
any  building,  or  an  appurtenance  of  any  building,  upon  the  whole  piece 
or  tract  of  land,  the  building,  and  appurtenanoea.  Badger  Lumber  etc 
Oo.  T.  Marion  Water  Supply  etc,  Co.,  801. 

4,  Mbohabiqb*  Libkb  aoaibot  Propbrtt  op  Quasi  Pobuo  Corpobationb.  — 
The  property  of  an  electric-light  corporation,  having  a  franchise  from  a 
4»ty  to  occupy  ita  streeta  in  the  tranamiaaion  of  light  to  ita  inhabitaata, 
ia  subject  to  a  mechanic's  lien  under  a  atatute  granting  such  lien  to  aoy 
mechanic  or  other  peraon  who  ahall,  under  contract  with  the  owner  of 
«ny  tract  of  land,  perform  labor  or  furniah  material  for  erecting,  altet^ 
Ing,  or  repairing  any  building  or  appurtenance  to  any  bailding.  or  any 
oreotion  or  improvemsnl  Badger  Lumber  Co.  ▼•  Mariom  Water  S^^ppig 
JftkOk.  806w 

MENTAL  ANQUI8H. 
See  DAMAOBfl^  6|  NBauosNOB^  4;  Tblbobaphb^  %  t. 
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IfERGBR. 

1.  l>oonmni  ot^  irov  Appltoasli  aoainbt  Psiiaoir  pATma  Debt  vob 
Which  Hs  is  itot  Liablk.— Tbe  taohoioal  dootrino  of  mtrger  can- 
not  be  applied  against  a  pancm  not  liable  for  ft  debt^  wbo  pays  it  off  to 
proteot  property  aoqnired  from  the  person  primarily  liable.  Boo$  ▼• 
Morgan,  297* 

%  For  PBSTBirrEi]^  wrsbb  Fraud  oh  Wroho  wovld  Result.  — Merger  is 
never  prevented  when  frand  or  wrong  woald  result  if  it  were  defeated* 
If  ft  legal  mle  secnres  justioe,  equity  does  nothing  to  defeat  its  opera* 
tioo,  bat  gives  It  somplete  and  effeetive  fores.    Boo$  t.  Margtm^  W. 
See  JuDOMKNTa^  % 

UI3KO>2ER. 
8m  PboorsSi  % 

MISTAKBL 

1»  Rbiobmation  aw  Oomtr act,  Diobxb  or  Proov  NnsssAvr  nr  Aorwv  nm. 
—In  an  action  to  reform  a  written  oontraot  on  the  ground  that,  owing 
to  a  mistake,  it  fails  to  express  the  agreement  which  the  parties  to  it 
actually  made,  it  is  incumbent  upon  the  party  alleging  the  mistake  to 
slearly  establish  it  by  satisfactory  proofs,  but  he  is  not  bound  to  estab- 
lish the  mistake  beyond  a  reasonable  doubt.  It  is  not|  therefore,  error, 
IB  an  action  upon  a  oontraot,  in  which  the  answer  sets  up  a  mistake,  and 
asks  for  a  reformation  thereof,  for  the  court  to  refuse  to  charge  the  jury 
**  that  the  burden  of  proof  is  on  the  defendant  to  sat^fy  the  jury,  be* 
yond  a  reasonable  doubt,  that  there  was  a  mutual  mistake  in  this  case. " 
Souihard  v.  Ourley,  642. 

%  MiSTAKB  OF  Law  —  Equitablb  Rkltbt.  —  When  parties,  with  knowledge 
of  the  facts,  and  without  any  ineqai table  incidents,  have  made  an  agree* 
BMut  as  they  intended  it  should  be,  and  tbe  writing  expresses  the  trans- 
action as  it  was  understood  and  designed  to  be  made,  equity  will  not 
allow  a  defense,  or  grant  a  reformation  or  rescission,  although  one  of  the 
parties  may  have  mistaken  or  misconceived  its  legal  meaning,  soope^  or 
efbot     Benard  v.  CHnk,  468. 

ti  MurrAKB  OF  Law— Equitablb  Rblibf.  —  When  a  person  is  ignorant  or 
mistaken  with  respect  to  his  own  antecedent  and  existing  legal  rights. 
Interests,  or  estates,  and  enters  into  some  transaction,  the  legal  scope 
and  operation  of  whidh  he  correctly  apprehends  and  understands,  for  the 
purpose  of  affecting  such  assumed  rights,  interests,  or  estates,  equity 
will  grant  relief,  defensive  or  affirmative,  treating  the  mistake  as  analo- 
gous to^  if  not  identical  with,  a  mistake  of  fact.     Renard  v.  Olinik^  453. 

IL  Dbbdb— Rbformatiob  of,  fob  Mistakb  —  Bvidbnob  Iksufficiknt  to 
Justift.  —When  a  wife's  name  is  mentioned  in  the  recitals  of  a  deed  as 
ft  party  thereto^  but  she  is  neither  named  nor  referred  to  in  the  granting 
or  operative  clauses  of  the  deed,  where  the  name  of  her  husband  alone 
ftppears,  and  the  proof  shows  that  the  party  drawing  the  deed  was  in* 
structed  to  make  it  to  the  husband  and  wife  jointly,  but  a  mortgage  of 
the  same  date  recites  that  the  husband  is  the  sole  owner  of  the  land,  the 
•videnoe  Is  not  sufficiently  dear  and  certain  to  reform  the  deed  on  the 
ground  that  the  name  of  the  wife  was  omitted  therefrom  by  mistake,  and 
that  it  was  intended  to  convey  the  land  to  the  husband  and  wife  jointly. 
Boiftfiown  NaL  Bant  r.  Hartman^  769. 
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i.   DlSM  — RlfORlTATXOV   OF,    MB   IfmiKB.  —  BvXBmCB   SOfVICnHT  TO 

Eimiif  A  DamD  4a  tlM  giioiuid  of  mittiVt  aoafc  htt  oUv;  pmoia^  «ai 
iodttbitoMa,  «ad  of  nok  w«ight  ood  dinetoMSM  to«ttebliik  tho  fiofei 
ftUagtd  Iwiyoiid  %  lOMootUU  doobk     i^qyii-roiMi  HaL  3aak  w.  Mmtmm^ 

See  ELionoRfli  (L 

M0KUHENT8. 

MORTGAGES. 

L  SUBROOATIOll,  DoonUHB  OF,  APPUOABLl,  THOUOH  RiORTB  OF  ThIRD  PiB» 

■0118  Imtbrybni^  WBur.  —  Wh«ro  a  mortgage,  indooed  hy  tb«  tend* 
•tool  repreMiitotioiM  of  tho  Bortgagor  €hai  hit  mortgage  woold  tiiorabj 
baoomo  tha  aanior  liati,  paya  mtmtff  to  remora  prior  liana  oa  tha  prop- 
arty,  ha  ia  antitlad  to  be  aubrogatad  to  the  righta  of  tha  holdara  of  aoch 
prior  liana,  aa  againat  o  pamo  wiraaa  liaa  ia  prior  to  tha  lian  of  tha 
■■%i^%  bwt  i— far  to  tha  liana  aatiadad,    Aidher  «•  i^i^  fiSL 

&  ijmiQmmwn  ov— Bimi«  m  Ammmwm  •— Xha  aaaignaa  of  %  aMaigaga 
aad  aoaoaqpaayiof  ■agatlii4a  aoia^  tranaiewed  hafara  loatnrily  aad  for 
9k  f  hiaUa  oonaidaratiao,  takaa  tha  aaaoiitiaa  feea  of  aoy  a^ttaa  oriatiBg 
hatwaaii  tha  arigiaal  portiaa  of  whioh  ha  had  bo  natiaa.  JTiUhMf  r. 
jreFM,4Sa. 

li  Patiuwv  <if  idmMMwm  Mo«ioai}&  —  Whan  a  nortganaa  aaijgi  tha 
aaartgaga  o»d  o  nagotiahla  aota  aaoorad  tharaby,  baf ora  naterity^  and 
lor  o  valoohla  aonaidetattoa,  and  tha  aiar%agar,  withoot  IraovrMga  of 
onah  oaaigmBiant,  pi^  tha  wnrtfay  daht  to  tha  adminiatmtorof  tha 
original  mortgagee  without  reqairing  the  pnodootioa  of  the  aota  and 
wartgaf^  anoh  payaMot  4a  jio  dafaaae  ta  foraalaanra  of  the  aMMtpja  hf 
tha  aaaignee.     Wiilimmt  f.  JGeyoi^  488. 

4  Fatmuiv  of  AflHQiu»  MoBvoAOB— CoHanoaiMii  cv  Svaroic^A 
■latata  raaitiag  tiM*  *'iha  reeordh^  of  aa  aaaqpMaent  of  a  aMictgaga 
ahall  Bot,  of  itaalf,  he  deemed  aotioe  of  anoh  aaaigiyneot  to  tiia  aiort- 
§ago^  ao  aa  to  invalidate  aoy  payment  made  hy  him  to  the  mortgagee,* 
doea  not  anthoriie  the  mortgagor  to  paar  the  morljgaga  to  one  aot  the 
holder  of  the  aegotiahlo  note  aeonred  tharaby,  bnt  it  oa^maaaa  thai 
the  mortgagor  ahall  not  be  required  toamwah  the  raoeod  before  anaking 
payment  to  the  one  friiMi  jSzoieontitled  toiooeivea^  mtk%  ia  eaae  tiie 
mortgage  ia  aaoompanied  l^  a  negotiable  noK  >•  the  holder  thoraoCp 
WUUoumw.  K€9m.4»L 

ib  MoavQAoa  to  Dsfeaub  QamiTOBa— Biobt  of  Mokdoaooe  to  Jomuii 
Valxditt  of.  — In  aa  aotioa  by  a  mortgagee  to  ealoroe  a  mortgage  tiie 
mortgagor  may  anooeaafnlly  diapiite  its  Talidi^  by  ahowing  that  it  wao 
girea  vithoat  aay  oeoiideration,  and  lor  the  pnrpoaa  at  4affnmdiog  hia 
Ofoditon.     WUBmm  ▼.  Oiimk^  4d8. 

i.  lloKraAia&  — A  TaMiMUt  or  thb  FmuL  Aaom  dne  apea  «  moiAgage 
diaohargea  the  mortgage  lien,  if  the  teadar  ia  rafaaad  withoat  adaqoafce 
OKoaea.    Jtoard  t.  Climk^  458. 

I.  MoBTQAas — TaxDtt  as  BisoHAaaB  of.  «>Wbaaaa  attempted  Imooloe- 
are  of  a  mortgage  at  laar  faaa  proved  inefleotnal  beoaaee  aa  aangameal 
of  the  mortgage  waa  not  of  reoord  at  the  time  of  aaeh  atteaapted  iora- 
oloaao^  aanbaequent  tender  of  the  amoaat  dae  apoo  the aaortgagab  ez- 
oluaive  of  the  oosta  of  anoh  lorecloanra  proeeeding;  ia,aot  aaffieiant  to 
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4iMlutfg«  fli«  lUnirf  Ifae  mortgiga,  and  tlia  aorigagM,  after  offering  to 
appljr  tha  aoDoy  toadarad  apoa  the  morl^gage  daU^  aad  baring  this  offer 
lafaaad,  mmj  meintain  a  bill  ia  tquiif  to  foraoloaa  the  mortjuga.    Senard 

A  XxaooTOBS  AHP  Admucwaatobs— ArvQZXTiuurr  or  MeRTOAaoB  as 
£s«Hm»i  n  Kor  Patmsxt  of  MoATOAaa.  —When  a  mori^^agor  is 
appoiatad  aaEaeatar  of  tha  will  of  bis  mortgitfpiMV  and  iavantoniaa  the  ra* 
aoidad  morijgaga  aa  pari  of  iba  aasats  of  tha  astate^  witbont  mantioiiiiig 
tha  mortgaga  aot^  wbioh  is  prodaoed  in  oeurt  aad*  treafead  as  aasats  dua- 
iDg  the  administratioQt  bis  appointmeiit  aa  azeoutor  will  not  operate  to 
diacbaige  the  mortgage  and  note^  bat  thay  beeooie  asaets  of  the  estate, 
and  may  baiagall/  aasignad  to  a  legatae  under  an  order  of  final  distriba- 
tion.  Snob  legatee  mmy  then  maintain  *  bill  to  foreolose  the  mortgage, 
ahhongh,  prior  to  ita  assign  men  t  or  diatrilmtioi^  and  to  the  final  disoharga 
of  tha  ezeontor,  be  had  represented  the  mortgaged  land  to  be  aaencam* 
bared,  and  bad  aold  it  to  a  third  parson,  raoeirad  the  porcbase-moaejib 
.aad  axeootad  n  wacraaty  dead.  In  anob  case  the  f  nrobase-money  re* 
aeired  by  tba  axaootar  will  bo  applied  to  tha  pay  tnant  of  the  mortgage 
dobt^  and  the  baknoa  due  on  soob  debt  will  be  daoUred  a  lion  on  tha 
land  in  favor  of  aaoh  legatee;  and  as  tha  pnochasar  from  the  oxeontor 
baa  a  oamplata  sama^y  at  law  npon  bis  warcantj  of  titles  the  fact  that 
bo  bas  ahaoooded,  laaring  no  property,  affords  nogronad  for  eqnitable 
vaKaf  against  aaoh  legatee^    Crew  r.  Comani^  427. 

H  XzaouiDBS  jjn>  AmcnrxfEaAioas — AFPOUfrMjuiT  of  MasroAOOB  as 
ExicuTOR  DOBS  HOT  AfFiOT  EQurTT  OF  RsDEM PTiOK.  —  When  amort- 
gi^jar  is  apipoiatad  axaoator  of  the  will  of  Ids  mortgi^ea^  aad  aocepts  tha 
inal^  tba  mortgage  debt  ia  aot  thereby  diaehai|(ed  aa  a  Ilea  against  the 
Jaad,  aad  it  hereby  baoomas  an  asset  of  the  eatata,  bat  tba  eqnity  of 
ladamptioa  doea  aot  tbaraby  beoome  snob  an  asset,  and  if  tha  mortga/^e 
dabt  is  asaigned  to  a  legatee  on  final  distribution,  tha  latter  does  not 
aaqniTB  any  intantst  ia  money  thexwaf  tar  reoeivad  by  the  eTecntor  ai>oa 
bia  aale  of  aoob  efoity  of  redanytian.    Qrow  y.  Qman^  427. 

JflL  SZFODTOBS  AMD  ADMUnvrEATOBS  —  APPOCN'OiKNT  OF  DkBIKMI  A8  PaT- 

MKMT, — The  aqnitabla  mle  that  if  a  debtor  ia  appointed  executor  of  the 
will  of  bia  oreditor,  aad  aooepta  the  tmst^  tha  debt  is  presumed  to  bare 
baan  paid,  and  ta  treated  as  assets  ia  the  baada  of  the  executor  for  tha 
payment  of  debts  aad  legacies,  does  not  operate  to  diauharge  a  lion  by 
wbiob  sncb  debt  is  aeoored.    Grow  t.  QmaiU,  427« 

il»  CiovFLicT  OF  Lawi — Plaoe  OF  PsaFoaiCAiTOB.  —  When  a  bood  and 
juortgilga  for  tba  parohaae  of  real  eat&te  in  oae  state  are  executed  ia 
aaother  atate,  but  ahow  upon  their  face  that  they  are  to  be  performed  in 
tba  atata  wJiaio  tba  land  ia  aitnated,  their  Talidity,  nature,  obligaiioi^ 
aad  interpretation  maat  be  governed  by  the  laws  of  tha  latter  state,  al* 
tboogb  broQgbt  in  qneation  in  aorae  other  atate.    Bamm  t.  BirckaU,  797. 

Um  OmiSFtm»  liomoaaaaf  BQuirr,  f ;  Sramao^  12;  HuaaAao  ajoi  Wif% 
%  lMi>Ba»n%  1,  •;  u«H^»a^  4;  SuaamiuFf  7|  UaB»T» 

liULTITAHIOUSNSS& 
flaaSLaAMMQ,  10. 

MUNICIPAL  OORPOaATION& 
!•  Bfioifio  En  uxbratiom  of  GoRFORATa  Powaas  »  Sxatusi^  Erfw  of.  — 
When,  in  a  general  atatute  for  the  inoorporation  of  cities,  there  is  a  apeeifle 
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•numeratioo  of  eertda  powers  which  wonlcl  Mong  to  the  eorporatiee, 
withoot  speeiflo  onameratioii,  the  ipeoific  ttatate  is  to  be  regarded,  boI 
as  the  sonrce  of  the  power,  but  as  a  mere  deeUumtioa  of  a  pre-oziatiiig 
powoTy  or  of  a  power  inhereat  in  the  Very  natare  of  a  manioipal  oorpor^ 
turn,  and  essential  to  enable  it  to  accomplish  the  end  for  which  it  ii 
CNated.  And  the  enumeration  of  powers,  including  a  portion  of  thosi 
MnaUy  implied,  does  not  necessarily  operate  as  a  limitation  of  oorponts 
powei%  excluding  those  not  enumerated.     Cratqfordsmlk  r,  Braden,  211 

ft  MvifidPAL  OoRPoaATioir  has  No  AuTHORmr  to  Dbcidb  Liqal  GojrrBO- 
▼XRSiBS.  — The  act  for  the  incorporation  of  cities  does  not  rest  in  ths 
common  coancil  of  cities  the  power  to  determine  legal  controversies  eon- 
eeming  personal  or  property  rights,  but  the  decision  of  such  eontroveraiei 
■mst  be  made  by  judicial  tribunals,  and  to  them  an  injured  party  has 
a  right  to  appeal  for  a  yindioation  of  his  rights.  WtUianu  r,  (Siitemf 
B'jf  Oo.,  201. 

ft  Disoasnoif  of  Muhioipal  Oobporatioks  not  Sitbjbct  to  JaDioi al  Ooii- 
TBOL.  —  The  discretion  of  municipal  corporations,  within  the  sphere  of 
their  powers,  is  not  subject  to  judicial  control,  except  in  cases  whsse 
fraud  is  shown,  or  where  the  power  or  discretion  is  being  grossly  abused, 
to  tho  oppression  of  the  citixen.    Orawfordsdlie  ▼•  Bradent  214^ 

4  LiaRT  TO  PBiTAra  OoNsiTiCBBa,  MuNioiPALTTT  MAT  FuBNiss.  —  A  mu- 
nicipal corporation  may  establish  and  maintain  works  for  lighting  its 
streets^  and  may  at  the  same  time  famish  the  light  to  the  inhabitant^ 
to  light  their  reeidences  and  places  of  business.  Oraw/onUmUe  r.  Bradem, 
•     214 

ft  POWSR  TO  LiQHT  CiTT  ImPUX8  PoWBB  TO  SrLBOT  MbAHS  OV  DoDI«  ML 

—The  power  to  light  the  streets  and  public  places  of  a  city  carriee  wiA 
it  incidentally  the  farther  power  to  procure  or  furnish  whatever  is  ne- 
oessary  for  the  production  and  dissemination  of  the  lighti  Oraa^crd*' 
mUe  V.  Braden,  214 

ft  PowBB  TO  LioRT  STassTa  07  Citt,  Imflebd  and  Inhksuit  Mitnioipal 
Powuu  —The  power  to  light  the  streets  and  public  places  of  a  city  is 
one  of  the  implied  and  inherent  powers  of  the  municipality,  necessary  to 
properly  protect  the  lives  and  property  ef  its  inhabitants,  and  as  a  oheck 
on  immorality.    CrautfortUviUe  r.  BreuUn,  214 

h  Dooa  Running  at  Larob,  Gmr  Ordinance  mat  AuTHORm  Kilubq 
or,  WITHOUT  Notice.  —  A  municipal  corporation  may,  in  the  exercise  of 
the  police  power,  provide  by  ordinance  that  unmuzzled  dogs  running  at 
large  shall  be  killed.  8uoh  ordinance  does  not  violate  the  constitutional 
rights  of  the  owners,  althoagh  their  property  is  destroyed  without  no- 
tice to  them.    Julienne  r,  Majfor^  626. 

ft  **  Running  at  Largr,"  BAbanino  ov.  —  A  dog  found  in  a  street  of  a  eity, 
unmazsled,  and  unaccompanied  by  its  owner,  is  deemed  to  be  "  running 
at  large,"  within  the  meaning  of  a  city  ordinance  authorizing  the  killing 
of  dogs  so  foand,  and  may  be  lawfully  killed  by  n  police-officer,  althoagh 
it  has  just  escaped  from  confinement,  and  the  owner  is  in  pursuit  of  it^ 
Julienne  v.  Majfw*,  526. 

ft  PowBR  Of  Municipal  CoRPORAtioff  to  Presbrvb  Hkaltb  and  Saibtt or 
its  Inhabitants.  —  The  legislature,  by  the  act  authorising  the  organisip 
tion  of  B  municipal  corporation,  expressly  delegates  to  the  municipality 
the  power  to  preserve  the  health,  safety,  and  property  of  its  inhabsi 
tanta.    OratqfardnilU  t.  Braden,  214 


Digitized  by 


Google 


Irdsx.  971 

ML  ODBPOftAVI  FUHOTIUKS,  EXBROm  OF,  OAV  BK  QviSTTONlD  BT  StATB  OHLT 

V.  —  Whare  there  ia  an  aaaumption  of  corporate  rights  and  foiio* 
,  and  an  exeroise  of  nich  rights  and  functions  nnder  claim  and  oolor 
of  law»  only  the  state  can  question  the  ralidity  of  the  assumption  and 
•zeraisa  of  sndh  fnnctions  and  rights,  and  an  indiridual  cannot  success- 
fally  assail  them  in  a  ooUateral  proceeding.  WiUianu  r.  CUksen§'  ICff 
On.,  201. 

IL  RnoLirnoir  ob  Ordinaitob,  Orrr  vat  Employ  Bithbr,  whbn.  ->  Where 
A  eity  council  has  power  to  act  in  a  giren  case,  and  its  charter  does  not 
presoribe  the  manner  of  action,  it  may  accomplish  its  object  by  resoln- 
tioo  as  well  as  by  ordinance.    Oraw/ordsvUie  v.  Braden,  2\i, 

It.  BxoBT  TO  XJwm  Stbbbv  oarhot  bb  DisT&oYBD  OB  Ikpaibbd  whbv.  — 
Where  a  right  to  use  a  street  is  acquired  pursuant  to  a  statute  and 
^  under  a  license  from  the  mnniotpality,  it  is  in  the  nature  of  a  contrael 
fights  and  the  municipality  itself  cannot  destroy  nor  materially  impair 
ft;  and  tha  courts  must  decide  all  controTersies  in  which  such  rights  are 
inrolYed.     WiUkmu  r.  OHketu*  ICy  Co.,  201. 

11.   AflOBBBMBBT   ON  ABUTTING    PbOPBBTT  VOB    SwBBFINO    StBBBT    18    NOT 

Tax.  —  An  assessment  made  against  the  owners  of  property  abutting  on 
streets  required  to  be  swept  and  sprinkled,  for  the  purpose  of  paying  the 
ozpense  of  such  sweeping  and  sprinkling,  is  not  a  tax,  but  a  local  assess- 
■Mntfe  and  a  statute  authorising  such  an  assessment  does  not  violate  a 
oonstitntional  provision  requiring  an  equal  and  uniform  rate  of  taxation. 
RehJKn  ▼.  Fuekring,  247. 

14  PouoB  PowBB,  Local  Absbhsmbntb  vob  Swbbping  Stbbbtb  Pbopbb 
BzBROiBB  OP.  —  Since  the  public  in  general  has  an  interest  in  keeping  the 
streets  free  from  filth,  a  city  may,  in  exercising  the  police  power  con* 
lerred  upon  it  by  the  state^  order  them  swept;  and  as  the  abutting  prop- 
erty owner  derives  a  benefit  from  such  sweeping  not  enjoyed  by  the 
general  public^  he  may  be  required  by  assessment  to  pay  the  expense  of 
soch  sweeping;  and  such  an  assessment  does  not  amount  to  a  taking  of 
private  property  without  compensation  and  without  due  process  of  law. 
BeMben  v.  Fuehring,  247. 

1&  Bbtoppbl.  —  The  doctrine  of  estoppel  has  been  extended  to  municipal 
corporations  as  to*  matters  within  the  scope  of  their  powen  and  the 
powers  of  their  oflScers,  so  as  to  bind  them  by  their  own  acts  anil  ac- 
quiescence, and  the  acts  and  acquiescence  of  their  officers,  whenever  an 
estoppel  would  exist  in  the  case  of  a  natural  peraon«  Hutchinson  etc, 
B,B.Co.Y,  ConuTiMsionen,  278. 

IC  A  Mctnioipal  Corpobatiok  Lbating  Umoitardkd,  in  the  night-time^ 
and  without  danger-signals,  an  excavation  extending  upon  or  near  to  a 
cross-walk  in  a  public  street  is  guilty  of  gross  carelessness.  OlcUke  v. 
JfteM,d08. 

17*  Nbqligbnob — Conoitrbbnt  and  Oontributort. — If  a  woman,  walking 
in  the  night-time  on  a  cross-walk  in  a  public  street  is  caused  to  step  to  one 
side  to  avoid  collision  with  persons  approaching  from  the  opposite  direo- 
tion,  and  is  injured  by  .falling  into  an  unguarded  excavation  by  the  side  of 
the  walk,  the  municipality,  through  whose  negligence  the  excavation  was 
thus  left  unguarded,  cannot  avoid  liability  on  the  ground  that  the  injury 
partly  resulted  from  the  negligence  of  the  persons  thus  approaching,  nor 
on  the  ground  that  the  plaintiff  was  guilty  of  contribntory  negligence  is 
■topping  aside  from  the  walk.  The  divergence  from  the  crosis-walk  is 
Bot  ordinarily  evidence  of  want  of  care.    OkUhe  v.  Migee,  308. 
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Iti  Bbobsb  Of  Oasi  OTMt  8TEnT8  Impoud  vrosL  — ( 

iireeti  is  the  iiieMiirt4if  diliyinee  impoMd  apoo  *  oHHiioipAl  •■■["»■ 
Am.    II  jg  nol  an  inrotir  agMiiat  u^nry  to  panooa  amg  iU  ili— !■ 

m  Dmon  n  SniR  OamuroruMr— HoKxciBAUzr  fioim>  so  Zaks  Ho- 
TMa  ov  8uoB  AS  Obdzxaat  GabI  mu.  Disgdtxb.  ~  Whoio  jui  olatnio- 
HoQ  in  a  ttraol  ia  oreatad  by  a  oi^  itMlf,  or  is  permitted  oalM«reot«d 
hj  aaolfaic,  Iho  oi^  aaal  lako  aoftioa^rf  snoh  daiiotain  the  oliitiniitiBa 
•a  ordinary  ooro  will  diseorac    NttbiU  w»  Or$mM%  tSL 

fll  8nBR,  SntuoTomB  in,  must  bb  Mam  amd  Kett  KmtnntAWt.r  Safe, 
—  A  stmotnra  in  a  pnblio  stroal  OMial  baotootadinonaliAaiaaBar  and 
witiiaoeh  materials  aa  to  ha  fSssonih|y -sof^  nod  aaat  fca  kept ina  «ls 
ooodition.  U  ia  aa  mooh  the  duty  of  tho  oi^  to  mslro  prqpsr  sepairs 
from  time  to  time  aa  to  mako  tho  atmetnaa  as  fa  nqginaMjit  Jimkiu  ▼. 
QvtmMs  fl21> 

fL  If mnoiFAUTT  Ohabobabli  wish  Cqmmov  Kxowubo^  Bmmm  as  Kaiw 
VBAL  PuBoif.  —  A  mnoisipol  osupirstiMi  is  liablo  fior  iigni:r '■■•Itiag 
from  its  defeotira  simotnraa,  whaiv  hf  raaaanohia  diMgaas^  it  night 
hoTa  aoqnirod  knowlodgs  of  tho  dalook  TTiaooniinnii  hnowladeaof  man* 
kind  M  to  the  aotian  of  thaolamaoti^  and  tholiks^  iatehoAttahnted  to 
■ranioipalities,  Just  aa  to  natnral  paraoaa.    UmbiU  m,  QnmudU^  S2L 

tL  Damaom  vor  Ghahoi  ur  OaAoai  or  Stebb.  —  AjmpeiV  osraar  who 
has  hnilt  a  honse  apon  hia  lot  in  onoformitiy  with  the  aTistii^  phfiioal 
grade  of  on  old  and  open  highway  oan  raGOSMr  dsiaagss  from  a  oity  for 
dspreciatioo  in  the  ToUie  of  tho  pBoper^«  oansad  by  oha^giiy  Aho  siiol 
ing  physioal  eleyation  of  the  highwi^  in  front  of  tho  lot  to  anafaim  to  a 
plan  or  regalation  lagslly  oonfirmod  after  the  ImildiAgof  tha^honai^  sooh 
plan  being  the  fisst  regulation  of  grad%  and  diflering  ^oai  theonsting 
physioal  aletrntioa  of  tho  old  highway  in  front  of  ^faa  lo^    O'Srim  w. 

J8L  LiABiLiTr  or.  —  Whan  a  poblio  ofllaei^  in  the  liaoof  hia  datie^  doea 
a  pnblio  work  within  a  town,  far  tho  paldio  benefit  or  as^  the  town,  in 
tho  absenoe  of  any  direction  to  him,  is  not  liable  lor  his  nuaaoodaet  in 
snoh  work,  thongh  it  aippolntod  bim,  and  ia  oUigod  to  pi^  the  oeatsof 
tho  work,  and  therefore  a  town  ia  not  answerable  toono  wiioea  proiperty 
was  taken  aod  naed  in  the  oonatmotion  of  a  highway  bj  a  lughway  tur^ 
▼oyor,  eharged  with  tho  dnty  of  opening  and  keeping  in  repair  all  publie 
highways,  and  ulio  ii  appointed  and  paid  1^  the  town.  Ooddard  ▼. 
Harpiwett,  878. 

IL  UBOovmrunoKAL  Seatotb^ — LiABoar  iob  Aon  oatBB.  —  A  eilf 
noting  nnder  anthori^  of  a  atatnte  afterwarda  daolarod  nnoeostitniionsl 
ia  responsible  tot  all  damages  snstained  by  its  aohi,  bat  nn  oflioor  or  agent 
of  o  city  who  acta  by  its  direction  in  tho  prendses  is  not  ipersonally  re- 
aponaibK  u>d  tho  aamo  mla  appliea  to  a  oitiasn  wiho  sots  as  tho  nsas 
representatire  of  snoh  ofiOoer  in  the  periormanoe  of  n  dnty  whieh^par* 
ontly  aod  by  oolor  of  law  rests  npon  him  as  a  oitiaag,  and  whioh  would 
neoessarily  be  performed  by  the  offioer  without  any  personal  liability  if 
the  oitiasn  relused  to  obey  tho  mandate  of  the  offioer*  Daan  w,  MeUon, 
700. 

M.  UirooifanruTioBAL  Sxatotb — LiABiLirr  iob  Aon  vvdbb.  — A  oitisaa 
subject  to  tho  duty  of  olieying^  and  who  does  obey  Mtkd  oxeeote,  the 
mandatoiy  order  of  a  oity  passed  by  it  by  Tirtoa  of  astatnto  aftorwards 
declared  uneonetitntionaj,  is  not  pomonally  liable  in  *'^"*«jt  for  the  r^ 
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Nh  of  bfa  Mt  In  meh  mM%  Iwwfw,  th«  eity  |g  iiable.  Dmm  ▼. 
Jftfwwif  7901 

i— ¥ois  Cayunm  —A  oorp«niliMi  hwing  a»  legal 
9fU  power  IvuMM-  b«B4»orobHg«tioa»  of  •  Uimling 
it  is  Mting  M  a  mimieipal  corpovation  and  »  tho 
I  of  legal  oorporaie  poMrvr.  This  riila  does  not  apply  ^ 
wboM  organtaatioo  io  irrognlar  mofoiy;  Imt  if 
I  or  •ttatvlo  dfiatai  that  oortaiit  aeto  da«o  or  emissiona 
ooeorring  in  an  e£Ebrt  to  organize  auch  corporation  elmll  reniier  rotd  the 
•ittenipt  to  org«aw»  il^  thei  oowt  will  not  disregard  enek  prohibition- 
ait  the  iaatanco  of  n  oreditor  deeaeved  by  tho  appoanuioe  of  a-  legal  or- 
gniililiun>    ifmoAf  ▼.  Atketm,  85& 

lUnuHMn-AiD  Bov si^  Bwoipmi.  to  Ooanwm  VAunnr  ok,  — A  town- 
■Up  in  eetepyed  from  olninung  that  a  petitien  lor  a  apodal  election  was 
not  aignod  hy- tbo  leqniaito  mamkow  at  tas-payeaa^  if  the  fae^  that  it  waa 
■0  aigned ia  eateied on  the  joamala  of  the  benrd  of  oonnty  eeMniiiMiuera 
in  oideilng  tlin  aleetiDn,  and  an  doethm  m  tfaareaf  ter  had  at  witidi  the 
propoaition  to  isane  bonda  ia  oarried,  and  they  are  afterwarda  iienod  in 
dna  form,  oontaimng  all  tho  reeitala  leqvired  by^  law,  in  eonaideratioa  of 
whi^  the  railroad  ia  looated»  oonatmetedy  equipped,  and  opamted,  with* 
ent  objeotion  or  pEOtest  front  any  of  the  eiticena  of  the  townahip. 
BwidUntomeIc  S.  R.  Co.  w,  C<mmdamomr%  S73* 
BAiutoAB-Aift  BoHBft  ^  A  FnrMifa  cm  thb  Pmct  or  Cotnrrr  Oowm it- 
SI0NSB8  that  the  preliminary  atepe  reqnirod  by  law,  eoeb  aa  a  petition 
aigned  1^  two  fifidu  of  tho  tax-payeca,  or  eloetion^  and  a  maiw^  Tote^ 
have  been  taken  ia  oonelnsiye  ia  f av:or  of  n  railroad  eorpoeation  wliieh 
aeoepta  bonda  or  n  anbecription  based  npon  ineh  finding.  Hwtekbmm  de» 
it.  iZ.  Cbi  ▼•  Oomtm88kmtr9,  273. 

MmiemjL  Bohus — Issoahob — Valzditt.  —  When  the  power  to  iann 
wntar*worka  bonda  ia  veated  in  a  viilnge  oooneil^  ancb  bonds  are  not  bind- 
ing npon  the  village  nntil  ita  eannoil  haa  mot  aA  a  legal  meeting  and 
voted  to  iasno  the  bonda^  or  aothoriaed  their  iaane.  FortemonfA.  8tuk 
Bmk  r.  rUhge  t^  AMe^,  51h 

Municipal  Bouds — Issitanob  —  Validttt.  —  When  the  power  to  imn 
water  worka  bonda  ia  iraatod  in  n  oity  oonnoil,  a  resolution  of  aneii  oonnp* 
oil  anthoriaing  its  preeident  and  olerk  to  aign  such  bonds  confers  no 
anthority  npon  anch  officers  to  issue  and  dispoeo  of  tiie  bonda  after  lign- 
ing  them.    PortmouOi  8m,  Bank  r.  Village  o/Athlev^  fill. 

,  MraioiPAL  Bouds —  DBrxNsn  against.  —  Purchaser  o!  municipal  wateri 
works  bends  ia  bound  to  take  notice  of  the  law  under  which  thoy  are 
issued,  and  of  the  recorda  of  the  city  issuing  them,  and  when  such  records 
disdnae  that  they  were  not  issued  in  compliance  with  law,  the  pnr^ 
chaser  takes  thorn  at  his  peril,  and  they  are  not  binding  against  the  city. 
Pmimumih  Stuk  Bank  ▼«  Village  of  AMk^^  51L 

eSnoFPBi;  HiQHWATB^  2-6;  Injunctions,  1;  LnonLATUBV,  1;  Mbohan« 
nmf  Liura^  S;  Nmliosnos,  12;  la^  19,  20;  TBtn<m»  1-8;  Watbr  Ooi» 
PAMm;  3;. 

MUTUAL  BBN£FIT  SOCIETIE& 
See  AssooiATiOMB. 

NAVIGATION. 
Sen  Bba*.  PnorsaTT,.  8;  WAxsBOOiTBais,.  I. 
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KBQLIQENCK 
L  Tatm  —  HiBRB  or  Emtlotbm.  —  Ib  an  aetion  agdnsl  s  ntll-owiMr  te 
wpgyr  lor  damagci  owned  by  §n  iptwid  from  the  aecid»Btd  bMnmg  ^i 
hit  ww-mil^  eridenoe  that  the  flnoiMi  «ad  engineer  of  the  mill  wen  m 
the  habit  ef  wnng  intoxicating  liqaor,  and  were  oooaaionally  under  ifei 
faiflnenoe^  ie  inadmiaaiUe  to  show  negligence*  in  the  abienoe  of  proof 
that  Moh  liquor  habit  or  oeeasional  intozioation  had  any  bearing  upon 
the  origin  of  tiie  fire^  or  anything  to  do  toward  prerenting  iti  extinotwa, 

t.  FtBM— LuBiLmr  los.  — The  owner  of  a  aaw^nul^  anrroonded  by  hi* 
flammable  material,  and  in  which  a  fire  ia  liable  to  break  oat  a*  any 
tim%  ia  bonnd  to  exereiae  only  raoh  eare  to  prevent  the  deatraotioB  of 
mrrounding  property  by  aoddental  fire  atarting  m  mdi  mill  aa  a  maa 
of  ordinary  pmdenoe  had  oantion,  under  all  the  einmmataaoei,  would 
eseroiae  in  refereaeo  to  property  of  the  aame  kind  similarly  titaatod, 
and  belonging  to  himaeUi  But  to  operate  audi  mill  without  any  app& 
aaoeo  or  means  at  all  to  extinguish  firea  is  negUgenoe^  as  matter  of  law. 
MeNaiig  w.  Oobodi,  49L 

IL  FnuB^LuBiLRT  ov  MiLb^iwiriE  nr  Rbpbot  vo.  —-In  an  aetion  to 
reoorer  for  damages  to  adjacent  property,  cansed  by  aoeidental  fire  origi- 
nating  in  a  saw«millt  eridenoe  of  the  praotioe  and  appliancea  used  at  other 
similar  mills  at  different  placeSi  necessarily  under  different  oonditiono 
and  snrronndingi,  is  inadmissible  to  show  nsg^igeneo  in  the  esse  under 
consideration.    MclTattp  w.  OolweU,  404. 

4  Damaom.  —  MsB>  FaiORT  ob  IdazrrAL  Aooitt  cansed  by  a  railway  ao- 
eident^  unaccompanied  by  some  j^ysical  injury  to  the  person,  is  too  r^ 
moto  to  sustain  an  action  for  negligenoe,  although  it  produoes  permanent 
injury  to  the  nervous  system.    Swing  ▼•  PtttaNcrpl  eC&  S^p  Co.,  709. 

i.  NaGLiOBHOi^  ov  What  a  Pboximats  Oaubb.  —The  proximato  canes  ef 
an  injury  may,  In  general,  be  stoted  to  be  that  act  or  omission  which  im- 
mediately caasee  or  fails  to  prevent  the  injury;  aa  act  or  omission  oconr* 
ring  or  concurring  with  another  which,  had  it  not  happened,  the  injury 
would  not  have  been  iiiflicted,  notwithstanding  the  latter.  BaUroad  r, 
Kelip,  902. 

fi.  P&mTMFrxov  ov.— Iv  a  PAaBsvoxB  Raanris  Injubib  vboh  rsa 
DxRAiLMBNT  of  a  railway  oar,  the  presumption  is  that  such  derail- 
ment resulted  from  the  negligence  of  the  carrier.  This  presumption  can 
be  rebutted  only  by  satisfying  the  jury  that  the  derailment  was  not  dne 
to  any  negligenoe,  and  ooold  not  have  been  prevented  by  the  exercise  ef 
the  highest  degree  of  care,  skill,  and  diligence  on  the  part  of  the  earner. 
Alabama  etc  B.  B.  Ch.  r.  Hill,  65. 

7»  NxQLiaBNOB,  WHXN  MOT  PuxsuiiKD  VROK  AooiDKNT.—  When  the  loss  ef 
property  in  the  hands  of  a  common  carrier  is  cansed  by  an  unprecedented 
flood,  amounting  to  an  aot  of  God,  and  is  not  dne  to  the  failure  of  any 
of  the  appliances  of  transportotion,  no  presumption  of  negligence  ariaas 
from  the  accident  which  will  oast  the  burden  of  proof  upon  the  carrier 
to  show  an  absence  of  negligence  on  his  part  Long  v.  PmmtgiKmk 
R.  B.  Co,,  732. 

fl.  EviDBNCB.— BuRDBH  ov  Pbovino  Oomtributobt  NxoLiosiroB  of  the 
plaintiff  rests  upon  the  defendant.    Alabama  ele.  B.B.Oo.r.  Framtr,  8S. 

••  CoMTRiBUTOBT  Naauosiroi  Qunnoir  vor  Jubt  whbn.  —When  ccih 
tribotory  negligence  ia  rslied  on  as  a  defense^  unless  evidence  thereof  ii 
•o  plain  and  convincing  as  to  leave  no  doubt  in  the  minds  of  : 
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BMB,  H  fa  mot  for  Um  oonrt  to  penmplorlly  Initrnot  for  the  defendaal 
NeMU  r.  OremwOk,  621. 

Ml  WlLLTOL  lajVBIKB.  —  A  PlIA  of  TBI  COlCTBIBUTOBT  NiGUOBNOB  OV 

THE  PLAiHTvr  18  iKtuVfioiBiiT  when  the  oomplaint  alleget  that  iujariet 
were  wilifally  inflicted  upon  plaintiff  bj  one  of  defendant's  employees 
while  BOtinff  within  the  scope  of  his  omployment.  Alabama  €te,  B*  IL 
Ox  T.  FroMier,  28. 

11*  Pbkxmftort  iNBTsuonoir  iob  DnrENDART  Imp ROPBR  wnnir.  —  In  an  ao- 
tion  to  reooTer  damages  for  alleged  negligenoe,  where  tho  defendant's 
frtedom  from  cnlpabilitj  is  not  so  manifestlj  dear  as  to  leave  no  room 
for  differenoes  of  opinion  among  roasonable  men,  the  question  of  negli- 
gence ought  to  be  left  to  the  jury,  and  it  is  error  to  instruct  peremptorily 
for  the  defendant.    NeMU  w.  OrtenviUe,  621. 

UL  MnridPAL  Cobpo&atioiii  ^Srnura,  Nkougbnoi  ur  Usi  or.  —  A  par- 
■on  desiring  to  cross  a  street  is  not  confined  to  the  crossing,  but  may 
assume  that  all  parts  of  the  street  whioh  are  intended  for  travel  are  rea- 
sonably safe.  He  may  therefore  cross  at  any  point  without  being  liable 
to  the  imputation  of  negligence,  if  ho  has  no  notice  of  any  dangerous 
ezcaration  or  obstruction.    OlaiAe  t.  if  loee,  808. 

llL   PbOZIMATB  AMD   RbMOTB   CaUSB    ApPLIBS   to   MUNIGIPALITiBS.— The 

rule  that  a  person  ii  responsible  tor  such  consequences  of  his  fanlt  as 
are  natural  and  probable,  and  might  be  foreseen  by  ordinary  forecast, 
bnt  not  for  such  as  are  the  result  of  an  extraordinary  event,  not  likely 
lo  be  foreseen,  applies  in  actions  against  municipal  and  quasi  municipal 
corporations,  as  well  as  to  natural  persons  and  private  corporations. 
Schaeffer  r,  Jaekion  Towtukip,  792. 

14.  OONTRIBUTORT  NbOLIGKNOB  —  WhBZT  QuBBTION  IOB  JUBT.  —  When  a 
person  passing  along  a  sidewalk  in  a  city  observes  a  trunk  suddenly 
pitched  toward  him  from  defendant's  delivery  wagon,  and  in  seeking  to 
Bvoid  being  struck  by  the  flying  trunk,  moves  toward  the  center  of  the 
sidewalk,  keeping  his  eye  on  the  trunk,  and  in  so  doing  taWa  over  an- 
other trunk,  placed  upon  the  sidewalk  by  defendant^  thus  sustaining 
injuries  for  which  he  seeks  to  recover,  the  question  of  his  contributory 
negligenoe  in  the  matter  is  for  the  jury  to  determine.  VaOo  v.  UiiUed 
8kUe§  EoBpreu  Co,,  741. 

lA.  SuDPBK  Pbbzl  —  Pboxwatb  Causb.  — When  a  person  has  been  put  in 
•ndden  peril  by  the  negligent  act  of  another,  and  in  an  instinctive  effort 
lo  escape  from  that  peril  falls  upon  another,  the  negligent  act  is  the 
proximate  cause  of  the  Injury,  and  it  is  immaterial  that  under  different 
dronmstances  ho  might  and  ought  to  have  seen  and  avoided  the  latter 
danger.     Vallo  w.  United  StaUs  Bxpnm  Co.,  741. 

10.  OoMMOV  Oabribus  — P&EsuMPTioir  or  Neouobkob.  ^Ab  Injurious 
AooiDBHT  alone  raises  a  fnima  fade  presumption  of  negligence  on  the 
part  of.  the  carrier,  and  devolves  upon  him  to  disprove  such  negligence. 
Buck  V.  PemugUnfda  R.  R.  Co,,  800. 

17,    COMMOB    <Ub&IBB  —  CONTRAOT    LlMITIHa    LlABILITT  —  NbgLIGBNCB, 

WHBB  QuBsnoN  POB  JuRT.  —  When  goods  of  a  delicate  and  fragile 
cliaracter  are  shown  to  have  been  shipped  in  good  order,  and  delivered  in 
iMid  order,  nnder  a  contract  limiting  the  carrier's  liability,  and  it  is  also 
ibown  thai  the  goods  wsre  carefully  packed,  and  liable  to  break,  with 
Ike  most  careful  handling,  and  that  there  was  no  collision  or  wreck 
Anring  thohr  transportation,  the  carrier  is  entitled  to  have  the  question 
•f  negligenoa  considered  by  the  jury,  with  proof  on  his  part  as  to  Jnsl 
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bow  IIm  MoldAiit  hsppMMd;  to  relievo  Ima  of  flio  prarampftioBrof  i 
gonoe  oraing  from  ito  oooazreaoo.    Bttek  ▼.  Ptenmaifhanki  R,  R,  Ckk^  80QL 

m  Pkbuuttion  OV,  VSOM  AoorvBHT.  —  Negligenoe  h  not  presumed  againit 
o  common  carrier  from  the  mere  happeaing-  of  sn  accident;  wbea  tbt 
aocideat  it  due  to  an  independent  canse,  and  not  to  the  faflnre  of  anj 
of  the  appliances  of  transportation.     Long  v.  I^csmMglmnia  R.  R.  Cb.,  738L 

01  Pbozimatb  Causk— Sudobm  Pkril. — When  a  person  passing  aloog 
a  sidewalk  in  a  oity^  is  ao  suddenly  put  in  peril  by  seeing  a  tnnik 
pitched  toward  him  from  defendant's  delivery  wagon  as  to  leave  no  time 
for  consideration  of  the  way  of  escape;  and  nnder  the  ciroamatanoeB  it 
la  natural  for  him  to  instinctively  retreat  in  tiie  direction  of  an  ohetrae- 
iioa  placed  upon  the  sidewalk  by  defendant,  and  having  his  eye  fixed 
«pon  the  danger  from  which  he  is  fleeing;  he  feUs  over  snob  obstnietio^ 
tiie  negligent  throwing  of  the  tmnk  is  the  proxiuialo  canoe  of  the  injniy. 
VaUo  V.  UnUed  State*  Bxprus  Co.,  741. 

Ml  OoNCUBBUfOS  ow  CAUSES  Apflibs  TO  MvyidPAiiTm.  —The  mis  that 
of  the  ooncnrronce  of  an  ordinary  oaase  witli  the  negligenoo  a  partf 
will  not  relieve  him  from  reeponsibility  for  the  resultaut  injnry  sppliea 
•■  against  municipal  and  qmui  municipal  corporations,  as  well  as  to 
private  persons  and  oorporatioas.    Scharffer  v.  Jaetaon  Tamttdk^  7K 

8m  Banks,  10-18;  Cakruhs,  1,  6;  10,  11;  Damaobs,  9,  11;  EriDBiGm; 
Feaub;  Highways,  3-5;  Insubanok,  6;  Joint  Lubilttt;  Jitdombnti; 
1;  LiBBL,  2;  Mastsb  and  Sbrvant,  6,  8;  BCuNitnPAL  Corforation^ 
17-19;  Pabbnt  and  Chili\  2;  Railroaim,  3,  6^  7,  9,  19,  22;  28^  a(- 
88,  40-42;  Real  Profbbtt,  8;  6;  Trlbobafhs,  9;  Warkhousuisbi 

WaTBK  Ck>MPANIB& 

NBOOXTABLB  INSTRUMENTS 
1.  Town  Obdnbs  arn  not  Steiotlt  Ck)M mbboial  Papkb,  both  when  Mgo 

tiable,  may  be  transferred  as  if  they  were.     WiUU  v.  Fnnekt  416u 
%  Onb  is  ▲  Holder  of  a  Notb  fob  Vaujb  in  Dub  Goursb  of  Tbam  ff 

he  takes  it  as  a  consideration  for  his  indorsement  of  another  nolib 

Roach  V.  WoodaU,  883. 

ii  CONSIDBRATION. — PbOMIBSOBT  NoTB  GiVBN    FOB  MONBTS   WhIOK  TSB 

Mabbb  has  Embbzzlbd  is  founded  npon  a  good  consideration,  and  ob» 
not  be  avoided  on  the  ground  that  it  waa  procured  by  threatenii^  to 
prosecute  him  for  his  embezzlement.     Thorn  v.  PbMam,  336L 

4i  Indobsbr  of  Town  Ordbrs,  LiABiLnT  of.  —  A  payee  of  a  negotiable  is* 
strument  transferring  it  by  indorsement  either  before  or  after  maturity, 
whether  it  be  strictly  commercial  paper  or  not,  as  town  orders,  thereby 
gnaraotees  the  genuineness  of  the  writing  and  the  validity  of  thepromma. 
If  the  writing  is  forged,  or  void,  or  uUra  vires,  the  indorsee  has  the  right 
to  elect  either  to  rely  upon  the  contract  of  indorsement  or  to  sne  for  the 
consideration  paid.  In  the  latter  event,  the  statute  of  limitations  mns 
from  the  date  of  the  payment  of  the  money,  and  in  the  former,  from  tho 
time  when  the  indorsed  promise  becomes  due.     Willia  v.  Freneht  416L 

ib  If  AN  Indorssmbnt  is  Fobobd  bt  Onb  Lawvollt  in  Possbsbiob  of  a 
note,  which  cannot  be  transferred  without  indorsement,  and  he  traasfeto 
it,^  so  indorsed,  to  an  innocent  purchaser  for  vaTue^  the  latter  does  ael 
acquire  any  title  thereto.     Roach  v.  Woodall,  883w 

8>  AssiQNM BNT  BBFORB  Maturitt  —  RiOHTS  OF  Pabtibb.  — The  maker  of  a 
negotiable  note  cannot  assume  that  it  has  not  been  assigned  or  firane- 
ferred,  and,  by  making  payment  thereof  before  maturity  fo  the  original 
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bolte,  defeat  the  rights  tf  s  pnrebaeer  lor  Tahie  before  mttiullfL  WB» 
Bmmr,  X«yei^4S8L 

%  Am  Acoominmiawm  IvDOssn  ef  s  promiieoiy  mI»  wke^  efNrHlidie- 
iMMved.  tekee  il  op  er  othenriee  eisqairee  tItU  tv  it  bolde  H  with  the 
IMM  rights  M  wefe  hdd  bj  the  original  pajes^  and  onnnot>  en  the 
ground  that  it  was  partly  paid  by  the  discharge  of  his  own  demand  to 
tiie  holder  of  the  note,  be  affsoted  bj  any  eqnitablo  defense  whieh  oonld 
Bot  hove  been  asserted  against  the  latter.    Brtekenridge  t.  LewU,  86S. 

IL  Tnirtr  fboh  Ck>irFn>BMTiAi.  Rblation  —  Umou  amd  Nbpbbw — Yam 
TtULVtAonom,  —  Wlien  a  man,  eighty  •three  years  old,  goee  to  reside  with 
hk  nephew,  ooaferring  upon  the  latter,  by  letter  of  attorney,  fnll  power 
to  manage  his  estate,  worth  about  nhie  thoosand  dollars^  and  a  lev 
months  thereafter  gives  the  nephew  his  note  for  seren  thousand  doUar% 
in  ooneideration  for  past  senrioes,  and  oare  during  the  remainder  of  Irfi 
lifev  foch  note  ie  Toid,  in  the  absenoe  of  affirmative  proof  by  the  beneA> 
oiary  of  past  senrioes  rendered,  or  a  oontraot  for  future  maintenanos^ 
and  that  the  maker  was  fully  informed  of  the  oontentsof  tiie  note^  tko 
eflbet  to  result  from  Us  signing  it^  what  proportion  of  his  estate  would 
be  required  te  pay  it,  and  the  amount  remaining  to  pay  legaeise  prti 
▼ided  for  in  his  wilL    DarlingUm**  StUOe,  Tit, 

Em  Aonor,  1|  Bancs;  Fbahs^  2;  Lmi^  I,  S|  MosmuAH^  t-4t  BommWb 

8BIF,  ?-•. 

NBW  TRIAL. 
JvRT  Tbial.  —If  OBjiomnriBLi  SrAnmiiTi  avd  Abovmihti  axm  Kim 
BT  CouKaBii»  which  ho  soboequently  withdraws^  and  which  the  court  Ia* 
strocts  the  jury  to  disregard,  they  do  not  constitute  grounds  for  a  new 
triaL  Such  statements  or  arguments  cannot  be  reviewed  or  otherwise 
oonsidered  upon  appeal,  when  it  is  admitted  that  the  trial  court  oommit* 
ted  no  error  in  respect  to  them,  and  ruled  properly  when  its  attentte 
waa  directed  thereta  Alabama  etc  R.  B,  cik  r,  Fradtt^  & 
Sea  Afpbal^  7;  Pkbjubt,  B;  Szatuti%  ii 

KOTARIES  PUBUa 
See  LiBBL,  If  % 

Nono& 

L  NonoB  OF  Faoib  Exhibitbd  im  Pitbuo  Rboobd^  Pasnai  Boom  io 
TaK&  —  Partiee  are  bound,  in  the  abeenee  of  fraud,  to  take  notiee  of 
facts  exhibited  in  a  public  record.    Batket  ▼•  Pyne^  831. 

%  Falsb  Rbpbbbbmtatiov  ab  to  Fact  Cobtauibd  ib  Pubuo  Rboobd  mat 
BB  Rblibd  upob.  —  A  false  representation  made  for  a  fraudulent  pur* 
pose  may  be  relied  upon  by  the  party  to  whom  it  is  made^  although  the 
repreeentatioa  is  of  a  fact  contained  ins  public  record.  Bodurw.Pyn^ 
SSL 

flee  Bakk%  7f  Oabbibbb,  4;  Chattbl  Mobtoaobs;  Fbadd^  S;  Ibbubabob, 
6;  JvmoiAL  8albb»  1;  Maotxb  aicd  Sbrvabt,  1-4,  12;  Mobtoaqbs,  4; 

IIVKICIPAIiOOBFOBATIOB%  7,20,  21,  31;  PlBDOB;  Sv&BIBBIFt.ll  TbBB- 

KUISAHCK 
See  ABOfALfl^  L 
A&  8&  Sbp^  Vol  xxx^tta 

Digitized  by  LjOOQIC 


978  Index. 

officers. 

L  Db  Facpio  Owwiosm,  Pxrsoh  Aonsio  xjwdwm  ktfoiantmn  n,  mEor.— A 
person  acting  m  »  depntj  therifl^  under  appotntment  by  the  ■herif^  ii  a 
4e/aeto  offioer,  Although  he  has  not  qualified  as  preecribed  hy  law,  aad, 
aa  between  third  persons^  his  aoti  most  be  held  valid.  Alabama  etc  B^jf 
Oo,  ▼.  Bolding,  541. 

%  OrncsR,  Right  of.  to  Hold  ovbr  until  Qvaufikd  Booaamom  ELScna 
—  Where  an  officer  is  la«rfaUy  in  the  possesaioo  of  an  offiee,  uidera  eoa- 
■titoti<mal  or  statutory  provision  to  the  effect  that  he  shall  hold  until 
his  successor  is  elected  and  qualified*  his  right  to  hold  over  oontinuss 
witil  a  qualified  successor  has  been  elected  by  the  nine  electoral  body 
as  that  to  which  he  owes  his  election,  or  wbiel^  by  law«  ia  eatatled  ts 
elect  a  eucceesor.     KhnberUn  t.  State,  208. 

IL  Appoiktmiuit  to  Officb  Void  whxn  No  Vaoavot  Bbam.  -*  Aa  af> 
pointment  to  fill  a  vacancy  in  an  office  in  which  aovaoanoy  eiista  is  vuid. 
Kimberlm  v.  8taie,  206. 

4  Vacanot  di  OmoB  dom  not  Ooour  whkrb  Pntsiur  Slaokui  Dm  wm» 
lOBS  Hi  QaAUvm.  —No  vacancy  In  an  offios  oooon  where  the  persos 
sleeted  to  fill  it  dies  before  he  qualifies,  or  dies  aftsr  the  poUs  ais  sloss^ 
and  before  the  result  has  been  ascertained.    KbnberMm  v.  State^  906L 

8ss  AoKNOWLBDOMKNT,  1,  8»  4i  6-13;  Banks,  10^  16|  BLionoii^  t-8|  Ek» 
COTION,  1;  HioBWATB,  2, 8;  Mandamus;  Munioifal  Cobporaiii»%  1% 
tl^  9^  80;  Railboad%  9^  10;  Rsflbvin}  SumnrsHir,  IL 

OBIOINAL  PACKAGB8L 

8SS  IVTSBSTATS  OON 

OPTION. 
8ss  CoNTSAon,  1;  Vendor  An 

ORDERS. 

8SS  NiOOTIABLB  IHBTMUMBWl^  1,  i, 

ORDINANCES. 
8es  Municipal  Corporation^  7»  IL 

PARENT  AND  CHILD. 
L  Ah  Adoptsd  Child  Takes  a  Lioaot  given  to  one  of  Us  sdoptsd  psrsal^ 
who  dies  before  the  testator,  where  the  statute  anthoriiing  the  adoptioR 
declares  that  the  child  becomes^  to  aU  intents  and  purposes^  tiis  diildel 
its  adopters^  the  same  as  if  bom  to  them  in  lawful  wedlock*  IfarrM  v. 
Preeeott,VJO. 

%  JUDOMBNT  — RSOOTKRT  BT  MiNOB  AS  BaR  TO  PARKNffli  AonOR.  ~  WhsR 

an  action  by  a  minor  son  for  negligent  injuries  is  proeeoRted  by  his  6uhsr 
as  his  next  friend,  a  recovery  for  the  value  of  the  services  of  the  sen 
during  his  minority,  insisted  upon  by  the  father  as  an  element  of  dam* 
ages,  is  a  bar  to  a  subsequent  action  to  recover  for  the  loss  of  sach  ssr« 
vices,  brought  by  the  father  in  his  own  name;  but  such  reoovery  wiUnol 
bar  Uie  right  of  the  father  to  recover  the  amount  expended  lor  the  soa 
Ir  nnrsin^  medicine^  and  Bwdioal  attendsRos^  ia  the  shssnss  of  ssntrib* 
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«lot7  B«gllgeiiM  OQ  the  port  of  the  ton  or  Ui  pannlii    Bak$r  ▼.  FUM 
tie.  R.  B.  Co.,  47L 

SBRTAin;  L 

PABOL  EVIDBNOI. 
8m  8aub»  2;  Will%  % 

PARTIB8. 
8m  Plk^dimo,  4,  9,  10;  TnmL 

PARTITION. 
FiBTrnoir  «v  Buildiiio,  Storik  op  Whioh  asi  Owhis  bt  Dnmov 
0W1IBR8,  NOT  Dbcrssd  WHEN.  —  Where  land  ia  imrehased  and  a  bnild* 
ing  ii  erected  thereon  by  three  parties  under  an  agreement  that  one  sbaQ 
own  and  nee  the  land  and  the  first  story,  the  seoond  shall  own  and  um 
the  seoond  story,  and  the  third  shall  own  and  om  the  third  story,  witk 
the  right  of  ingress  and  egress,  there  oan  be  no  partitioo  among  tlM 
partiMi  AmcUrmm  School  Tp,  r.  MUroif  Lodge,  20^ 
See  Co-TurAiror. 

PARTN£RSUIP. 

ftuBoro  or  Tnowm  a»  Crratuio.  —When  one  party  agresib  in  writings  wHh 
another,  in  oonsideration  of  a  share  of  the  profits  la  a  business  in  whioh 
the  latter  is  to  embark,  and  not  as  a  oontribntioa  to  tho  oapital  of  a 
partnership,  to  fnmish  him  with  a  certain  sum  of  money,  from  time  to 
time^  its  repayment  to  be  seonred  by  chattel  mortgage^  with  as  option 
to  repay  bef<»re  the  expiration  of  the  foil  term  in  which  it  may  bo  ds« 
manded,  the  party  thus  furnishing  the  money  to  hare  no  control  of  the 
business,  in  which  there  is  to  be  no  partnership  exMpt  as  to  the  profits^ 
•nob  agreement  doM  not  create  a  partnership  as  to  third  persons^  but 
merely  creates  the  relation  of  borrower  and  leader  betwoon  the  parllM 
to  it.     fVamri^NiU.  Bamk  t.  HaU,  829. 

8m  Bakki^  14;  CAB»Ti«a^  9;  CoimtAon,  5;  OoutiOJawMM,  9$  WtULvm^  C 

PAYMENT. 
8m  Bavkv,  1-4i  7-9;  OovTBAon,  10;  FBAVDOLBmr  OcnryiTAiraB,  $-8t 
JuDGMBNTa,  8;  MoKxoAan^  8;  ^  8^  10;  NMonABiia  iMnmouMwa^  6^ 
PLiDOi;  SuAnraBiP,  7»  9. 

PENALTY. 
8m  Tblxqeapbi^  61 

PERJURY. 

L  AmUBBiBiLirr  ov  Etidbnok.  —  On  the  trial  of  as  IndiotmeBt  for  perjury, 
CTideoM  is  admiftiible  to  show  that  the  accused,  in  a  prirate  interview, 
endeavored  to  influence  a  third  person  to  give  falM  erideuM  in  the  wme 
case  and  in  respect  to  the  wme  matter  in  which  the  alleged  perjury  was 
committed,     ffefim  r.  State,  147. 

%  ADMisaiBiLirr  or  Dbolabations.  — The  whole  rti  getim  of  a  transaotioa, 
including  declarations  made  at  the  time  by  the  partioipanti^  are  admiasi* 
ble  against  one  aoonsed  of  perjury  to  show  thai  bit  swoni  i 
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LfllaoMtiA'aooiirtofraooffd.  Ibt  jiidi- 

I  in  thttfe  OMt  m  nol  lorimdl  j  proTed  b j  the  prodnelioa 

I » lywi  — MwiiCiuilid  cepy  th«r«ol^  and  mob  foraial 

proel  iaaolvimd,  iMtnMiMMhMMi  npQAthe  hypothads  that  the  cam 

I  ilhgwl  p«3W]r  WM  •onunitted  hM  beem  duly  prorad  by 

l«ilitl«theMoiiMd,i£  oooTialad.  to  a 

MwtriaL    H^fUmw.Siaii,Ul. 

B»qoBD  Vwamuaat  «o  Ooiiyicrnoir.  —To  oooTlot  m  penoa  of  ponory» 

aU«t*^  ^  ^B!^  ^^*>^  **">"'^^*^ '■^  ^^  ^'^  ^  *  *■■*  ^  *  ^<^*^  ^ '^^^'^ 
I  if  «bo  noood  ii  Iha*  ooM^  or  of  a  d4y  ant] 
»  k  ooMBtiali  aaloia  tho  f ornal  ptoofa  of  i 
;  an  waivod  or  dkponood  with  ^  admiwiaa  ot 

800  JVDVH. 

PXELPXTUITIKflL 
8oo  Dmtmm,  1;  Tmpwi^  4 

nOUmi AL  FB0PSRX7. 

1;  IrainuMO%  1;  I«UNBn^  4l 


nsaON AL  EIOHT& 

800  if VnOVAK  OoSrORATTOll^   li 

PHT8I0AL  RXAiraf  ATIOir. 
SooTbiai^  Ui 

PHTSIOIAMS  AKD  SUBORONa 
8oo  Daium^  11|  Vftagn^  4}  Mauaum  PBoaaoonwiy  7|  Wauwmm^  1, 

PIBR& 

800    WHARTVi 

PLBJL0IMO. 
1.  OoMPLAiMT  nr  Amnov  to  BxntLAiv  Spouivnoir  or  BintriL-FLAci,  Svv* 
noixiror  or,  —  A  oompUint  in  ao  aotion  to  raatrain  the  defeodant  from. 
romoTiog  graTe-atoiiee  aod  interfering  with  a  family  burial-ground, 
whioh  allogeo  that  the  father  of  tho  pkintHCs,  to^^ether  with  hia  brothen 
and  eiaten,  owned,  aa  tenante  in  oommon,  the  farm  upon  whioh  aaid 
family  bnrial-gronnd  ia  laid  oal^  wberoia  the  anoestom  and  oollatOFol  iol> 
atiToa  oi  tho  phintMh  had  from  time  to  timo  been  buried,  mmL  their 
giaTOs  marked  by  moanda  aod  memorial  otonoi;  that  aaid  oo-tenaoli 
oonveyod  oaid  form  to  tho  pereoo  from  whom  the  defendant  deraigne  iier 
titles  **  OKoeptJng  and  reeerriBg  the  rif^of  iatermoot  **  ia  said  lot|  **  au  J 
alao  a  right  of  way  to  the  aame,  to  all  tlM  graatota  of  thia  deed,  aad  to 
Ihair  hak  or  haiaa  foroTer"!  that  tho  lather  of  pUintifib  and  all  the 
grantora  ia  aaid  deed  are  now  dead,  and  aaid  reaorrod  right  of  family 
Imriai  haa  deaoeoded  to  tho  pUiatiifa  aa  Iwira  a*  law  of  tiw  graatora  ia 
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■Jdaaed;  that  Um  defMiaant  lioldt  tU  fann  rabiMl  W  Mdd  rwenratioa 
•■i  «XMptiM{  mmL  Utti  alM  iMunmived  apwftol  IbafoiM*  iatloti^ 
hntml  gro— d,  daalw ytd  ao—  al  tha  gr>f<8  iti w  Mariiiiig  tiia  graye>  of 
Ibt  anpttiM  mmL  lahtif^  af  iha  phiatifc^  gwidad  aawy  Ika  aiaaadi  of 
tU  gEMrat  mmL  oUtUnted  aU  taaoMaf  tliaaD,  and  valaaM  a  rigbfe  ol  way 
to  Um  phlntjfh  to  and  from  tnd  grooad,  aad  thxaatoas,  by  gnuUaK  and 
Urtlin^  to  dastroy  il  ai  a  barial-plaee,— atato^  faoto  aafficiaat  toooiuti- 
tota  a  enae  of  aalias.    JOtiektU  r.  Tkorm,  m», 

%  Boj.  MNi  BaLor  iiaaans  UaoBiaiia  Oosnuov  fiMPHMaaui  vmw.  —  A 
Ml  aMkiag  laliaf  agaiasi  a  nwriaiM  oaalrart  ia  ilii— iiilili  il  ifc  iaiU  to 
■bow  an  offor  by  ikm  awplainaa*  to  da  tbafc  afaifty  witlMO*  wkitk  tho 
eoortwUldaaynliaf.    Ammiom  frukoULtrndtttt.  Qa  t.  J^fkmm,  587. 

&  JoiNDaB  OF  Plbas^Gbhiral  DamnuuHL^Wbaa  a  good  and  a  bad 
plaa  ara  Joined,  both  ahonld  aai  ba  ak-iolun  out  an  ganatal  doniurrer. 
Mtmnerl^ny.  AugwdaSm,  Btmk^  IfiH 

^  DBMaRRSR  OH  OaoimD  ov  DxFaor  ov  PAvnia  man  BneuiOALLY  Point 
oirr  PABnouLAB  Dbtiox;  — Wbaa  a  doaranrer  to  a  oompUunfe  is  based 
ao  the  ground  that  there  ia  a  defect  of  partiea  pfaualiff  or  dafeodaat,  the 
partionbur  defaot  relied  on  mnat  ba  painted  aot  speoiAeally.  Mitekeli  r. 
Thome,  699. 

i»  Joint  Obnkbal  Dimubrkb  by  two  daffeadanto  to  a  decUiation  wfaioh 
seto  forth  a  good  eanae  of  action  aa  to  aitlier  of  tlMm  aboold  be  orer* 
mled.    Maif  r.  t/bnep,  164. 

t.  Ebbor  without  Pbbjudiob.  —  If  two  pleaa  are  in  legi^  aontemplation 
the  Bama,  and  the  court  enetoiai  a  demawar  to  mm  and  aliowi  the 
other  to  stand,  the  defendant  is  not  injured  theaebj.  Atabama  tie,  JLJL 
On.  T.  Fragier,  28. 

f.  Btatotb  07  liiMiTATiONB.  —  A  DsKUSBMi  wiU  bo  cQitidBed  to  a  complaint 

j  if  it  appears  therefrom  that'the  alleged  caoaa  ol  aotioo  la  barred.  JUet 
▼.  Moort,  81& 

H  Dbmitsbib,  Otb&buijno  ov,  jror  Bbvbbbiblb  Bbsob  wjuk.  -^Hw  orer* 
mling  of  a  demurrer  to  a  plea  cannot  ba  ravarsibla  error,  where  the  de- 
fenaee  set  up  are  substantially  availed  af  aader  other  -^etik  Ahbama 
ele,  S'ff  Oo.  r.  Brooks,  628. 

H   DbXITRRBR  to  CbMPLAIMT  InTBRPOSABLB  OlfLT  VOB  OBJBOTI058  APPBA  RINO 

OH  ITS  Faob.  — A  demurrer  to  a  oomplainfe  can  ba  intorpoeed  only  for 
objections  appearing  on  ito  face.  Where^  therefore^  a  plaiatiff  sues  as 
heir  af  a  deceased  person,  a  demurrer  to  the  oomplalnt  aa  the  ground 
tiiat  other  heirs  are  not  made  parties  cannot  ba  eaatainad,  mless  it  ap> 
pears  from  the  complaint  that  there  ara  other  heirai  MMtkeM  w,  Tkormt^ 
v99. 

ML  BQorrr  PUAiHira— Pabths.— Whanacaaaeof  eompbdntiieiieeom- 
Men  to  all  tiM  plaintHb,  the  right  under  which  all  dafaa  Is  preeiaely  the 
nme  as  to  each,  the  complaint  of  all  is  against  ^m  bbbm  dsfeadani  for 
the  doing  of  aato  which  affect  all  alike  and  in  the  eaaie  aaaaer,  the  de- 
ienae  set  up  ia  oommoo  to  all  the  plaintifFs,  aad  the  testiasony,  proofs^ 
aad  decree  are  alike  ae  to  all  of  them,  a  bill  filed  by  several  each 
plaintiA  against  a  commoa  defendant  is  not  mnltitarloaa  Mtaferlif§  n 
Oiairal  fVa€«oii€bb,  76a 

8ae  JvBaimni^  1S|  Ldbi^  S|  lUnjtOAD^  %  \%  Vk^  TSiaoBAnn^    If 

Tboybb,& 


Digitized  by  LjOOQIC 


982  Indbz. 

PLEDOBL 
nor  Ouicrr  «v  Oovrmuaow  of  stoek  pMg«d  to  bin,  II  ImmDi 
it  without  giving  aotioo  to  tbo  placlflor  and  Mporti  the  aala  MiMim 
mmd»  to  another  peraon,  who  aamndera  the  oartifieata  and  obtains  naw 
anaa  in  hia  own  name,  if  snoh  peraon  narar  paid  anything,  and  hb  name 
was  Btad  bj  tha  p\9dg99  to  aflfeot  the  aala  for  the  Utter^a  intareatk  and 
tiie  atook  waa  always  in  the  posseaaion  of  andi  pledgee^  and  h^  on  lean* 
ing  that  tha  sale  was  invalid  for  want  of  notioa  to  tha  pledgor,  ther^ 
nftar  gavo  naw  notioa  to  tha  latter^  and  nadar  anoh  noiioa  aold  the  staek 
and  applied  the  prooeeds  towards  the  payment  of  the  debt  aaanad  hf 
tha  pledgor.     Terrp  r.  Birmmgkam  NaL  Bank,  91. 

8|  BviBB«o%  12|  FEAODULurr  Owtbtamh^  !• 

POIJO& 
8ae  ICaucboui  fBOBnonmnL  I7« 


POLIGS-OFFICAR^ 
BeeMuHioiPAL  OoBPonATnni^  H 

POUOB  POWXB. 
Bee  Lmulatusi^  1}  MmnoiPAL  OinroBAimn^  7»  IL 

FOLLUnOK. 
8ae  Damaoh^  7;  WAXBBOOvmi^  ^  lb 

POSTPONBMENT. 
See  TniAi^  1. 

FOWBR  or  ATTOBKET. 
Sea  Aaammt  %%  BrmiHoi,  12;  NnoriAiu  lawmmiMii^  IL 

PRBFBREKCB8. 
8aa  RAirK%  14;  Dbbtob  and  OBmtroi^  % 

PRBSCBIFnOK, 
8ae  WATBBOovsaa^  4 

PRESUMPTION. 
\  lonrowuDOinuiT,  S;  4»  7»  10;  Caraixbi^  4»  11;  Fbatovlsmt  Ocnmr- 
Ason,  6,  9;  HiGHWATB,  2;  IfAuraoim  PnoancunoH,  1ft,  19;  MAsm 
AiTD  SuTAiiT,  9, 11, 12;  Nbouoxmo^  6^  7t  16-18;  RA^.BOanl^  1%  Bai^ 
%  WAsnnqouB8i%  2. 

PRINCIPAL  AND  AOBNT. 
See  AoBNor,  1. 

PBIVILEaBD  OOMMUNIOATIOlia 
See  Ijoas^^^ 

PRIVITY. 
Bee  Watkb  OoMr  aitzh^  H 
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PROBABLB  OAUSm 
8m  Mauoiops  PMonoumni,  9^  MC 

PR0CB8& 

X  BuMMOHi^  Bbktioi  €9t  «i  AoBicT  OT  OowoKATioH  SufwmMWi  —  BirHw 
•f  ramiiKNu  on  tiM  ttetioii  ftgeiil  of  a  nulroAd  oompMij  ia  mfldiBi  toM^ 
tlM»rifle  a  Jadgmoni  aguott  the  eorporatioii,  whether  iti  priiMipal^  pliM 
of  boaiBeM  ii  in  the  eounty  in  whioh  the  aotioa  is  bronghl  or  mt/k  Ak^ 
bama  He  Ity  Co.  ▼.  Botding^  541. 

%  MnNOMBB  —  Pbbsom  SaBD  AND  Sbbvbd  bt  WmoBO  Namboabhov  DlBil» 
aABD  Summons.  —  A  penou  ■uinmoned  by  a  wrong  oame^  who  is  therebj 
informed  that  he  it  tned,  althoagh  not  correctly  deeeribed  by  hk  Irae 
BAOM,  if  he  Appears  and  does  not  plead  misnomer,  waiTOi  it^  and  will 
be  bound  by  a  judgment  in  the  wrong  name.  Li  the  applioation  of  thie 
rale^  BO  distinction  is  made  between  natural  peraona  and  oorperatJWML 
Alabama  ete.  B*f  Co.  ▼.  Boiding,  641. 

SbB  AtTACHMBICI^  S;    JVDOMBNIB,    12;  JuBISDICTIO«|    LUHfAVIOn  OV  ▲» 

TIONS,    8. 

pROFrra. 

See  Pabvmbbship. 

PROPERTY  RIGHTS.  ' 

See  MuKioiPAL  Gobpobatioii8,  % 

PBOSPEOTIVR  PROFIia 
See  Damaobi^  L 

PROTEST. 
Bee  Bahkb,  2,  4;  I^bbi,  1»  % 

PUBLICATION. 
8aB  Ldbl,  1,  8;  WiLLi^  1-JL 

PUBLIC  POLIOT, 
Bee  Dbtob^S. 

PUBLIC  WAT& 
Bee  Wbabybl 

RAILROADS. 
L  OoHBOUDATioir  eat  Railwat  CoMFABiBi^  Biohtb  AoquiBBD  BT.  —  WIms 

the  legislatore  anthoriies  the  oonsolidation  of  two  or  more  railway  eom* 

paaiea,  the  oonsolidated  oompany  Buoeeeds  to  the  property  of  eaeh  e( 

the  companies  held  by  it  before  the  oonsolidation.    LtmkMi  efe.  iTf 

Oo,  T.  Blythe,  699. 
ti  A  Railroad  Cobpobation's  LfABiurr  ab  a  Commov  Gabbibb  T^BMBi 

BATB8  when  the  goods  are  safely  stored  in  its  depot    BaUroad  t.  M%k 

902. 
S.  Damaobb.  —  Hbasitbb  or  Damaobb  when  goods  shipped  ofw  nflway  ara 

destroyed  through  the  negligence  of  a  corporation  is  their  vafaM  bI  Iht 

plaee  when  thef  are  stored.    Baiirmdr.  KeU^,WX 
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4b  OOMMOR  OaBRIKBS  —  RmULATIOIIS  IB  10  flfO&AGB  ZM  014BB.  —  WImB  tlM 

eiutoiiMn  of  a  owiltr  b j  railwaj  bav«  tiie  privflaft  of  unloading  e«n 
in  which  iheir  freight  is  shipped*  tho  oarrior  may  mdopfc  aad  onfovoa  a 
TCasonabU  regalafcion  as  to  tho  time  within  whioh  tho  mn  maj  ba  wm^ 
loaded  by  oostomara  without  any  storaga  diaige%  andfiz  a  icasoaaUanbi 
al  atocaf  a  per  day  to  ba  charged  for  the  naa  of  the  can  ao  bng  as  tiisy 
lanain  nnloadcd  beyond  the  time  fixed  by  the  VQgnbrfioa  for  fraa  ator> 
aga    MUler  ▼.  Georgia  JL  A,  ete.  Co,,  170. 

§k  Common  Ca&riebs  —  KiouLATioy  as  to  Storaok  ih  Oabs^Whbi  Baa* 
■ON ABUL  —A  regulation  made  by  a  railway  company,  by  which  it  chaigei 
freight  atorage  on  each  car  at  the  rate  of  one  dollar  per  day  for  areiy 
di^  that  the  ear  remains  nnloaded,  after  a  reaeicoable  and  fixed  tiaie  ia 
given  in  whioh  to  unload  it  free  of  charges  for  steiage,  ia  not  leadered 
unreasonable  because  cars  are  of  different  aiaae  and  lapatjUy,  nar  b^ 
eaoae  fractiona  of  a  day  are  charged  for  aa  a  whole  day,  nar  becaaae  the 
rate  of  atorage  in  warehoaaes  and  eloTatora  ia  leaa.  On  tiie  eontrary, 
each  r^alalion  ia  reaaooable  aad  Talid.  MUUr  t.  Otorgia  <&<&«!&  Ga» 
170. 

IL  A  Railroad  Corporatigh  la  Liable  as  a  Warkhoitskmah  worn  thb  ham 
Of  GooM  IN  ITB  Dbpot  bt  Fisj^  if  before  anoh  fire  they  were  caUad 
for  by  the  conaigaee,  who  waa  falsely  informed  by  the  employeee  of  the 
corporation  that  the  gooda  had  not  been  reoeivedy  and  he  waa  thereby 
prevented  from  removing  them.  Though  the  giving  of  thia  falae  infcr« 
mation  did  not  occaaion  the  fire  by  which  the  gooda  were  deatroyed,  il 
did  cause  them  to  be  left  in  the  depot  to  be  consumed  by  such  fire.  Not- 
withstanding the  fire,  the  goods  would  not  have  been  lost  but  for  the 
wrong  and  negligence  in  denying  that  they  had  been  received.  Railroad 
▼.  Kelly,  902. 

IL  Nboliqbnob  Prbkumbd  tbom  Hafpbnino  of  Injurious  Aoozdbvt  whbb; 
—  When  a  person  passing  along  a  street  under  an  elevated  railroad  is 
atruok  and  injured  by  a  broken  bolt  attached  to  an  iron  plate  or  dipb 
which  falls  upon  him  from  the  structure  above^  a  presumption  arises 
that  there  was  negligeooeon  the  part  of  the  railway  company  in  permit- 
ting the  structure  to  get  out  of  repair;  and  this  presumption  ia  not  over- 
come by  the  testiinony  of  its  traok-walker  and  inapector,  to  the  effect 
that  it  waa  hia  duty  to  examine  carefully  all  the  rails,  awitchea,  aignals, 
bolta,  and  fastenings  of  all  kinds,  and  to  keep  them  tight,  and  that  he 
performed  thia  duty  to  the  beat  of  hia  ability.  But  even  if  thia  evidence 
were  anfficient  to  remove  the  preaumptton,  still  the  eredibility  of  the 
witness  would  be  involved,  and  be  a  question  for  the  jury,  ainea  ha 
would  be  a  person  interested,  and  possibly  aotaated  by  a  motive  te 
ahield  himaelf  from  blame,  and  it  would  be  error  to  direct  a  verdict  for  the 
eompany.     Volkmar  v.  ManhaUan  B^jf  Cdl,  07& 

H  AooiOBNT.  ^In  an  action  for  peraonal  injuriea  auffsred  through  the  de- 
railment of  a  train  of  eara  in  which  plaintiff  waa  a  paaaenger,  evidanos 
ia  admiaaible  which  tenda  to  prove  that  rails  and  oroaa-tiea  in  tiie  neigh- 
borhood, aa  well  as  those  where  the  accident  occurred,  were  old,  rotten, 
•Bd  decayed.  Such  evidence  is  competent,  both  beoauae  the  defeetlvt 
ties  and  rails  may  have  imparted  an  irregular  motioa  to  tiie  can  and  cooi 
tributed  to  the  accident,  and  because  it  aupporta  an  inference  that  de- 
iendant*a  employeea  knew  of  the  perilooa  conditaoa  of  tiie  track,  faioludni| 
the  portion  eonriating  of  the  broken  rail  and  the  tiea  benealb  Ift  whan 
Ibederaament  took  place.    AkhamaoU.  ML  tUQ^r.  BU^U^ 
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VAmmm  mat  wm  Awi 
PA  Raimmad OoBVOftAnoii lor panMwl i^jwkt I 
I  «f  «Mk  a  dMiMfeMTAiid  deipM  M  to  I 
,  ]MidiN«|{vd«f  tlMMl*4y«f«liftpahUa.  Hmm  nMk  <Ubm§m  aaf  to 
MvaidMl  wben  inJarlM  hart  b««ii  reoeivad  by  a  paMenger  fiMi  th«  d»* 
EMlnaBl  «f  a  train,  and  arorj  othar  oroi  tie  within  iv«nty-fl«a  to 
Ikirtjr  fMt  waa  to  rotten  that  tha  apikoa  aoold  be  pnllad  evi  by  hand, 
and  had  baan  to  Ihia  aooditian  lor  at  iaaat  tvo  waaka,  and  tharo  wm 
arideaaa  taading  to  ahow  tkiat  tha  oonditioa  ol  aaoh  tiaa  was  known  to 
tha  offioara  of  the  defendant.    Bkhmimd  eie.ILB.Cfo,  ▼•  Vanee,  4L 

ML  Damiam.  —  SxxifFbART  Damaomm  ahoold  not  be  awarded  againat  a  raiU 
way  oorporatioa  becanaa  ol  tiie  derailment  ol  a  train  on  aoconnt  ol  rotten 
aroaa-tiea,  aided  by  a  broken  bolt»  il  there  ia  no  evidenoa  that  dafeod- 
aat'a  affiaera  or  agante  know  of  any  delect  in  the  bolt.  Whan  an  injury 
ia  i^odaced  by  the  oo-oparation  ol  two  independent  oaaaea,  the  axiatenoe 
•f  ana  ol  whidi  ia  unknown,  and  tha  other  ia  insnffleient  to  prodnoe  tha 
laenlt  without  the  oo*<iperation  ol  the  nnknown  aanse,  knowledge  ol 
the  ezietonaa  ol  tha  other  oanae  doee  not  make  a  ease  lor  tha  allowanaa 
of  pnnitira  damagaa.    Jikkmomi  He,  JL  JL  C«k  r.  Vwno^  41. 

!]•  DAMAaM.  —  Ejcbmplart  DAHAOfii  may  be  awarded  to  one  raoeiving 
panonal  iajnriea  while  a  passenger  on  a  railway  oar  Irom  its  derailment^ 
il  the  oondition  ol  the  rails  end  oroes-tiea  and  tha  Isot  that  old  rails 
ware  being  ased  constantly  to  repair  the  old  track  satisfy  the  Jnry  that 
the  rails  nsad  in  tha  track  were  old  and  the  oross-ties  decayed  and  rot- 
ten, and  that  the  defendant  knew  of  their  condition  and  was  guilty  ol 
recklessness  and  wantonness  in  continning  to  run  trains  o^er  a  track  ia 
so  dangerous  a  oonditioa.    Alabama  tie.  R.  B,  Co,  t.  HUk  ^ 

1&  NiaLioaNOB.  —  BxaafFLAST  DAMAOia  may  be  imposed,  though  there  ia 
not  an  entire  want  ol  care  in  the  maintenance  of  a  railway  track  upon 
which  a  passenger  train  is  derailed,  i^  notwitiistanding  the  exercise  ol 
eome  care,  the  track  is  oouscioasly  left  in  such  a  condition  that  to  run 
trains  over  it  would  probably  result  ia  the  disaster  which  ooonrred. 
Ahbamatlc  A  R.  Co.  r,  HiU,  66. 

IIL  Dahaom.  ^  Btidbnob  that  thb  Plaihtifv  had  hsb  JifWAst  Di  Han 
Ariu  when,  after  being  tekeu  past  her  atotion,  her  request  that  the 
train  return  to  such  stetion  was  refused,  and  she  was  directed  to  get  off 
in  a  drinag  rain,  where  there  was  no  shelter,  ia  admissiUla,  becanaa  it 
tends  to  aggravate  the  wrong  of  the  conductor  in  requiring  the  plaintiff 
to  leave  the  train  where  there  was  neither  station  nor  ahelter.  A  labama 
€te.B.M.OQ.  ▼.  SeiUr^  17. 

14  BXKXFLABT  DAMAOtt. —  Ij- A  Ck>HDOOrOB  OF  A  RAILWAY  COMPANT,  acting 

within  the  range  of  his  employment^  alter  having  passed  a  stetion  with* 
out  allowing  a  passenger  to  alight,  willfully  refuses  to  ratuxn  with  tha 
train  to  such  stetion,  and  compels  the  passenger,  who  is  a  woman  encnn^ 
bored  with  her  baby  and  baggage,  to  alight»  in  a  driving  rain,  two  bun* 
dred  yards  from  each  stetion,  and  irom  any  shelter,  whereby  she  ia 
nnnacesaarily  exposed  to  the  elemente  while  walking  that  distenor,  to 
the  injury  of  her  health,  this  misconduct  on  the  part  ol  snob  aondnctcr 
ia  such  willlal  wrong,  and  is  accompanied  with  anch  rackleaa  disregard 
ol  aonseqnancea,  necessarily  injurious,  as  aathoriasa  the  jury  to  award 
exemplary  damagea.    AkUwma  etc  B.  B.  OOk  v,  Seiier%  M 

Wib  PLBADma  —  DAMAaiB  VDB  OABRTIHa  PAlBBVOUt  BBTOND  HU  SkABOH. 

•^  Whai^  to  as  actioa  against  a  railroad  oorporatioi^  the  complaint  al- 
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kgtt  wroog  Mid  iMgllgenM  in  failing  to  slop  al  a  tlatioB  to  pan^  a 
pawangtir  to  alighti  and  that  aftar  andi  atation  waa  paaaad,  tba  eon- 
dnotor  rafoaad  to  ratom  to  IK  and  diraetad  tlM  paaaongar  to  gU  ot  ia  a 
Mrtng  rain,  tha  damagaa  raooraraUa  oannot  ba  Umitod  to  tkav  aw 
ing  from  tha  fallnra  to  atop  at  tha  atation  in  tha  fliat  inatana%  toit  in- 
duda  thoaa  reaulting  from  tha  rafoMl  to  ratnm,  and  from  diraetiiig 
plaintiff  to  alight  in  tha  rain.  Atabamm  etc  B.  B.  0&.  r.  SeBen,  17. 
19.  A  Pamucoib  oh  a  Fshoht  Traih  k  antitlad  to  ba  aat  down  aft  tha 
station  to  which  ha  haa  pnrohaaad  a  tiofcet^  and  maj  raeorar 
for  baiQg  oarriad  bayond  anoh  atation  and  compellod  to  ali^t  i 
hnndrad  yarda  therafrom  in  a  driving  rain,  and  at  a  plana  whara 
was  no  Bheltar,  precisely  tha  aama  aa  thoagh  tha  train  warn  ooa  nMd 
exclnaiTely  for  paaaengera.    AUbama  tie,  JL  R.  Ox  r,  SeBen,  17. 

17.  BxpuLBioN  FROM  Tbaik.  —  One  doea  not  naeeaaanly  leave  a  train  Tohuk 
tarily,  thongh  no  actaal  force  ii  employed  to  put  him  olt  Ha  may  be 
coerced  by  the  direction  of  the  oondnctor  that  ha  alight»  and  by  toe  fMt 
that  if  he  doea  not  do  ao^  ha  will  ba  carried  atxll  farUiar  beyond  the  ela- 
tion of  his  deatinatioB.    Alabama  tie.  R.  JL  Oo,  r,  Mkr%  17. 

18.  Plbadxno.  —  Ah  ATBRmutT  that  thb  VujXTm  was  Put  otF.  on  Oos- 
PBLLBD  TO  OnT  OTV,  of  a  railway  train  at  a  pmnt  beyond  tiia  station  of 
her  destination  may  ba  supported  without  proof  of  the  nae  of  fbres^  aa 
by  eridenoe  showing  that  after  carrying  plaintiiT  past  anoh  station  tha 
condnotor  of  the  train  refnaed  to  retam  thereto^  and  directed  plaintiff  to 
alight^  and  it  was  necessary  to  leave  toe  train  to  avoid  being  carried  a 
still  greater  distance  from  tlie station.  AhbmmatU,  AJLik^r,  SeUtn^ 
17. 

19l  Plxadino — KsouoiHOi.  —In  an  action  against  a  railroad  oompany  for 
injuries  caused  in  operating  the  road*  the  plaintiff  need  not  aver  tha 
particular  defect  in  toe  oondition  of  toe  track  or  machinery  in  whieh 
toe  negligence  consisted.    JUebmomd  etc  B.  B,  Ox  r.  Pianofl^  41. 

fOl  DaMAGBS.  —  BXSMFLABT  DaMASBB  MAT  BB  AlLOWBD  AOAIMV  A  RAILWAY 

Corporation  iob  ah  Assault  aho  Battbbt  on  the  pereon  of  toe  plain* 
tiff  by  defendant's  brakeman,  becauae  toe  plaintiff^  toongh  not  rightfully 
on  toe  train,  would  not  undertake  to  get  off  wliile  it  was  running  aft 
such  a  rato  of  speed  aa  to  render  the  attempt  hstrdonai  AUbaam  elik 
B.  BC(kr,  FroEkr^  28. 

SL  Railroad  GoRPORATiOH'i  LtAULiTr  iob  Aon  ov  Rbahrmah.  -*If  a 
brakeman  is  sent  by  toe  conductor  to  inform  a  person  on  toe  train  that  ha 
must  get  ofl^  which  toe  bralceman  does,  and  such  person  not  complying 
wito  toe  demand  that  he  get  ol^  because  toe  speed  of  the  tnan  was  anoh 
as  to  render  any  attempt  to  leave  it  dangerous^  the  brakeman,  in  tha 
presence  of  toe  condnctory  toereupon  oommifes  an  aasaalt  and  battery  oa 
such  person  to  coerce  his  will  ao  toat  he  would  get  ofl^  tiia  aot  of  tha 
brakeman  is  within  toe  line  of  his  duty,  and  tha  oorporation  is  answer* 
able  toerefor.    Alabama  Me,  B.  B.  Co,  v.  Fraaier,  28. 

SL  Railroad  Corporatioh  is  Answbrablb  vob  Willful  IfaooHPuoroF  m 
Smplotbb,  if  he^  while  acting  within  the  range  of  hiaamployntent,  does 
an  aot  injurious  to  anotoer,  either  torough  negligence,  wantonnees,  or 
intention;  but  if  ha  go  beyond  the  range  of  lus  employment^  and  of  his 
own  will  do  an  unlawful  aot  injurious  to  another,  his  employer  ia  nol 
liable  therefor.    Alabama  eie.  B.  B.  Oo.  r.  Ataiwr,  28. 

18.  EviDBNOB  — 3URDBH  OP  Pbooy.  —  I^  In  ott  notion  for  aa  awsnlt  oommit* 
ted  on  tha  plaintiff  by  a  brakamaa  of  a  railway  train,  tiMdatedant  pleads 
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that  tlM  f or<M  «Md  WM  naoMsaiy  to  remoT«  tli«  pUInilff  froan  IIm  train. 
th«  d«f«ndAnt  mutt  annme  th«  bnrden  of  proring  tho  mmwltf  of  Hm 
foroe  omployed.  Alabama  Me,  B.  M.  Ok  ▼.  /Vocfsr,  S8L 
9L  ETiDBif<ni — Rib  Qmerm  —  In  an  notion  against  a  railroad  oonpaay  ta 
reeoTor  damagea  for  an  assaalt  and  battery  oommitted  bj  a  brakoman  on 
a  person  not  rightfully  on  tho  train,  in  whioh  be  olaima  that  tho  aaeanlt 
wa«  withoat  Jnstifloation  or  palliation,  and  the  brakeman  tiiat  it  was 
oommitted  nndor  apprebeneion  of  an  attaok  bj  tho  plaintiff^  aU  that  oo- 
earred  between  plaintiff  on  one  hand,  and  tho  oondnotor  and  brakeman 
on  the  other  —  the  manner,  language,  and  oonduot  of  tho  partiea  jnet 
before  and  leading  np  to  the  assault  —  constitute  part  of  the  ret  g€$t<9f 
and  evidenoo  of  them  is  admiwiblo.  Alabama  oMl  il.  IL  Cm  ▼.  Fraaierf 
28. 

Sft.  BXPRBaa-MKBRBNOBB,  RaILBOAD  OoMPAHT  HOT  LUBU  fOB  WbOBOIVL 

A0X8  OF.  —  An  ezpress-mesaeager  on  a  railway  train  ii  not  the  servant  of 
the  railroad  company,  and  the  oompany  is  not^  theroforsb  linbla  for  hh 
wrongfal  acta.  LouitvUle  etc  iT'y  (h.  t.  Dentghea,  682. 
98.  Railboad  Gobforatiohs  Bnoaobd  ni  Oabktiho  Litb-8tock  eannol^ 
by  contraoth  exempt  themsolTea  from  liability  for  thoir  own  negligenoa. 
Railroad  ▼.  Diee,  871. 

87.   RaTLBOAD  Ck>BP0BATI01l8^SHIPPBB,  WHBH  WOV  ESTOmD  BTHISOOll. 

TBACr.  —  Agreement,  in  a  contraot  for  the  shipment  of  liTo-stock,  that  tho 
shipper  has  examined  and  found  in  good  order  tiio  oan  prorided  for 
transportation  of  his  stook,  and  aooepts  the  same,  and  agroea  that  they 
are  suitable  and  sufficient,  does  not  estop  him  from  proring  that  sndi 
stook  was  injured  by  a  defect  in  one  ol  tiio  oars,  nor  from  recovering 
damages  sustained  from  such  defect.    BaUroad  ▼.  Dife^  871. 

tt.  Railboad  Oobpobations  Usnro  Oabs  of  Othib  Gobpokatio98.  -^  Gab*-' 
BTKB  cannot  Bsoafb  Rbspobsibilitt  by  oariyiag  its  freight  in  oars  for* 
nished  by  or  owned  by  another  oorporation.    RaUroad  t.  Diee^  871. 

S9l  Railroad  CoBPOBATioirB  Shiffino  Stook  iir  "Palaob  HoB8B-CAB»''pri^ 
cured  from  another  corporation  at  the  reqvest  of  the  shipper,  ii  norar* 
tiieless  liable  for  any  injury  resulting  to  stook  from  a  def eot  in  such 
car.    Bailtvad  r.  Dieet  871. 

SQL  Railboad  Comfant  CABBmro  Liyb-btook  hot  Jubtifibd  in  Rbfusino 
TO  Lay  out  Oab  whbn.  —  Where  it  is  found  that  cattle  being  trans- 
ported  in  a  railroad  car  with  hogs  ars  suffering,  tho  oondnotor  of  tho 
train  is  not  justified  in  refusings  upon  tho  shipper's  rsqusst»  to  lay  out 
the  oar  at  a  station^  merely  beoanse  the  stock-pen  at  that  station  is  un* 
safe  for  hogB»  it  not  appearing  that  the  eattle  could  not  be  separately 
unloaded,  or  that  the  railway  oompany  was  under  no  duty  of  haTing  a 
pan  safe  for  hogs  as  well  as  for  eattlo,  Jokmom  ▼.  ^Mormi  ete.  JTy  Oo»» 
084. 

n.  RBOBX.Bn  Injitbt  of  Tbbsfabsbbs.  —If  Onb  Who  Walks  ufok  a 
Railboad  Tbaok  about  midway  of  a  trestle  one  hundred  feet  long  and 
fifteen  to  twenty  feet  high  is  seen  by  the  engineer  of  an  approaching 
train,  which  could  have  been  stopped  by  prompt  action  on  the  part  of  such 
engineer  in  time  to  prevent  injury  to  the  person  on  the  traok,  and  tho 
engineer  speculates  upon  the  chances  of  tho  latter's  reaching  the  end  of 
the  trestle  l>efore  the  train  does,  until  it  is  too  late  to  stop  the  train,  and 
he  is  run  over  and  killed,  the  railroad  corporation  is  answerable  in  dam* 
ages,  because  it  was  recklessness  for  engineers  to  speculata  Bpon 
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tt.  RAO.WAr  CosfOKATioiiB— TiiaBPAasBU»  Dorr  tol^ Av  gwwmi  b 
cfawge  of  a  railway  train  does  not  owa  a  drtj-  to  tnmftam&n  to  keap  any 
■pecial  lookovl  for  thorn,  or  to  withdraw  his  lookoat  i 
IraiU  of  hb  ongiB«b  to  look  aamm  the  oooatiy  to  a  1 
there  u  any  one  thoraon.  Heaet  It  is  onor  to  admit  evidoBoe  i 
that  by  ee  loolciii|i;  the  treepaeur  on  enoh  trestle  eonld.havo  been  aesn  m 
time  to  aTotd  injury  to  Usi.    Onfraf  i2.  J2.  #<b.  Cbu  t.  Vtnghma,  fiOi 

n.  LiABiurr  ov,  vo«  Knusa  Stock.  —If  sto^  from  being  IngfatoneJ 
by  a  monng  train,  ran  npon.a  tresy%  irom  wfaioh  they  isD,  and  are 
thereby  killedt  the  raibroad  corporation  is  not  lieble  therefor  nnder  a 
etatoto  imposing  liability  for  etoek,  the  killing  or  orippling  of  wfaioh  is 
oansed  by  any  moving  train,  or  engine,  or  oers.    AejAwhIt.  SmtUgr,  8ML 

SI   OOKSIDVRATIOM,  BRlOTIOir,  AND  MAIimNANOB  OV  RAILWAY  STATIOir  OV 

Land  is  Valvablk  —  The  ereetUm  and  maintenanee  of  a  railway  sti^ 
tion  OQ  land  of  a  ward  eonToyed  by  his  guardian  to  the  oompany  is  • 
raloable  oonsidsration  for  snoh  oooTeyanoe.  Lotiisvitte  eic  B^  CXx  r. 
Blyth/t^  599. 

SI.  STRSKT-XAiLWATa— RiBBT  TO  Uu  OT  Strbxt.— The  ri^t  of  araawi^ 
in  a  street  is  only  an  easement  to  use  the  highway  in  oonunaa  with  thr 
publia  It  has  no  ezdasive  right  of  travel  upon  ito  traok,  and  it  is 
bound  to  nee  the  same  oare  in  prerenting  a  oolUsioa  as  is  the  driver  of 
a  wagon  or  other  vebiole.    itocher  v.  Eiuit  DeiroU  eC&  i?V  ^»  ^^» 

SS.  9TRBET-nAiLWAi8 — RiOHT  TO  Bsim  ON  Tbaok.  —  A  person  is  not  nsgil. 
gent  nor  a  trespssaer  in  driving  upon  a  street-railway  traok  in  the  night> 
time.  He  hse  the  same  right  to  travel  upon  it  as  the  railway  oompany, 
save  that  it  is  his  duty,  when  he  meets  a  osr,  to  get  off  and  give  the  osr 
precedence.    RoMcker  v.  Soii  DeiroU  efa  B^f  Ok,  447. 

S7.  Strrbt- RAILWAYS  — LiABiLirr  AT  Cbossino  —  DoT7  or  TmATiuai  TO 
Look  and  Listcii.  —  A  person  about  to  oross  a  street-railway  traok 
need  not  stop,  but  he  must  look  and  listsn,  so  as  to  avoid  walking  or 
driving  directly  in  front  of  a  moving  osr;  and  if  he  fails  to  so  look  and 
listen,  he  is  gnilfcy  of  contributory  negligenoe^  and  eannot  recover  for  in- 
juries resulting  from  being  strnek  by  the  oar.  Oorson  ▼.  iWsral  Arerf 
etc,  Ity  Co.,  727. 

SS.  SrKBKr-RAILWATB — IdABILirT  AT  CBOOHNOa — OONTRIBOTORT   NiOLI- 

GENoa  or  SsRVAHT.  —  When  a  wagon  is  ornshed  at  a  oroesing  by  ooliisioa 
with  a  street-car,  caused  by  the  negligenoe  of  the  driver  of  the  wagon, 
who  is  in  the  employ  of  ito  owner,  eueh  owner  is  affected  by  the  negli- 
genoe of  his  servant  and  eannot  reoover  for  the  injury.  Oanom  ▼.  Ad- 
eralSirMi ete.  JTy  Cb.,  737. 

Si.  Strsbt-railwatb— RiOBT  loUu  or  Stbkr— Dorr  fo  AtoidCoi.- 
usioK.  —  The  superior  right  of  a  street-railway  oompany  to  ttie  use  of  that 
portion  of  the  highway  designated  for  its  use  must  be  exercieed  with  dae 
ORUtion  and  regard  for  the  righto  of  travnlen  thereon;  and  the  fset  thai 
it  has  a  prescribed  ro«to  does  not  alter  ito  duty  to  the  pBblifl^  who  have 
a  right  to  travel  upon  ito  traok  niitU  met  or  overtaken  by  tto  eam 
Ra$eher  v.  Ecui  DeiroU  iTy  dh.,  447. 

Ml  STRerr-RAiLWATa  — Outt  to  Puvkmt  OoiiiiniON.  —  As  between  n 
street-osr  company  and  the  driver  of  a  wagon  or  oouiilNi^  the  duty  rssto 
upon  the  oompany  to  furnish  ito  oars  with  light  at  nighty  or  give  wamiag 
signals  of  approaoh,  and  if  it  fails  in  this  duty,  and  deea  not  ran  Ito  oan 
•e  elowly  as  to  avoid  ooUiaion,  it  is  gnilftgr  of  asglifSM^  if  the  driw  if 
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H.  •nuT-BAXirirAT^CoKunoir  wm  Vaims— Xmnroi  ov  Kaou* 
«BNS,  — la  la  MtioB  to  iMorvr  for  injarj  looMTad  ia  a  ooIliiioB  with  a 
out  wlttlo  diiTinf  npoa  a  streei-Eail  vaj  tia>k  ia  IIm  aight^tiaM^  oridMioo 
li  adaiWIilo  to  shoirthat  the  pvbUo  irwa  la  Iki  hM%  ol  driving  and 
toaToliag  apoa  aoeli  traok,  Mbeuing  apoa  tho  qaMlkm  of  nogligenoe  in 
ranaing  a  oar  at  aight  withont  aaj  hMd4i^rt^  or  athir  light  of  any  kind. 
ilioidUr  ▼.  Bui  DOrtM  J^y  Cb.,  447. 

dft  STaaa^^mAiLWATB^CoLLiMoa  wrb  VsRiabi^NaouaaiioB  loa  Jvar 
10  DsTBaMiNB.  —  In  an  action  to  reoovw  for  injury  rvoeirad  in  a  eolliiion 
with  a  oar  while  driviag  upon  a  itraai-railwaj  traok  in  the  aight-timei 
the  qnestioB  of  reaaopaMo  diligenoe  and  ordinary  earo  to  prevent  ool« 
liaion  on  the  part  of  the  plaintifi^  and  of  negligence  oa  the  part  of  the 
railway  company,  ia  for  the  jury  to  determine,  under  cTidence  showing 
that  the  car  was  not  lighted,  and  was  ronntng  at  the  rate  of  fifteen  or 
tweaty  miles  an  hoar,  and  that  the  plaintiff  and  another  person,  a  short 
distance  behind  him,  did  not  see  the  car  until  the  collision  was  incTitoble. 
Biurher  t.  £aai  DUmU  i2'y  Cb.,  447. 

4Sb  Stbkbt-bail.watb.— TaBMS  "  Railway"  ahu  "BAXLaoAD'^AaaSTiiOM* 
TMOUS,  and  have  no  distinct  and  independent  meaning  In  themselvei* 
When  either  is  used  in  a  statntory  or  constitntional  proTision,  and  the 
context  is  without  indication  that  a  particular  kind  of  road  is  intended, 
the  provision  will  be  deemed  applicable  to  erexy  specieo  of  road  em- 
braced in  the  general  sense  of  the  word  used.  Hence  general  authority 
to  railroad  oompanies  to  lease  their  property  and  franchises  will  in* 
cludo  street-railway  as  well  as  steam-railroad  oompanies.  Rafferti^  ▼• 
Central  Traction  Co.,  763. 

44.  Stbkbt-railw ATS  — Right  to  Usb  SxaBEiak— Powaa  to  Lkasb  ahd 
Ofbbatb  the  property  and  franchises  of  passenger-railway  oompanies 
necessarily  includes  all  the  franchises,  rights,  and  privileges  of  the  com* 
pany  leased,  and  among  these  is,  necessarily,  such  right  to  occupy 
streets  and  lay  tracks  as  the  leased  company  is  possessed  of.  Rafferiff 
T.  Central  Traction  Co,,  763. 

4&  STRiar-RAiLWATB— Right  to  Ubs  Strsbt. -*  Under  a  statute  pro- 
viding that  a  street-railway  company  organiaed  thereunder  may  lay 
tracks  upon  any  street  upon  which  ''a  passenger-railway  now  is  or  maj 
hereafter  be  constrncted,"  such  company  may  enter  and  lay  tracks 
upon  streets  not  before  occupied  by  passenger-railwaya.  Bt^erlp  v. 
Central  Traction  Co.,  768. 

4fti   StKEBT-RAILWATB  — LlABILITT  lOB  LeABB  OF    FaAVOHISB  —  EXOBSSIVB 

ExBRCisB  or  PowEB.  —  When  a  street-railway  corporation  has  leased 
the  property  and  franchises  of  another  railway  company,  in  excess  of 
its  lawful  anthority,  it  is  liable  therefor  to  the  state,  but  not  to  private 
persons,  unless  they  have  sustained  private  injury,  for  which  they  are 
entitled  to  legal  redress.  Rafferty  v.  Central  Traction  Co.,  76S. 
47.  Street- RAILWAYS.  —  Right  or  Aruttino  Ownbb  to  Ubb  or  Strbbt  is 
the  same  after  car  tracks  are  laid  thereon  and  the  cars  running  as  it  was 
before.  If,  at  any  time,  he  has  occasion  for  the  presence  of  vehicles  on 
the  street  in  front  of  his  property,  to  teke  away  or  deliver  persons  or 
goods,  he  may  exerclBC  that  right  for  such  reasonable  time  as  is  neces- 
my  for  his  purpose^  and  i^  ia  such  exercise  of  the  rights  the  passago  of 
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rtrtel-mw  li  impeded,  tii^  mwl  widt     Btgltrtg  ▼• 
Cb.,  76S. 

iH  S-nisn— 8rftBsr-»AiLWAra  hov  ADMnmrAft  SiBTRVDm.  —  TIm  mi- 
thorixed  om  of  a  publio  ilrMt  for  ilvoot^railroad  porpoM%  bo  SMltv 
wbftt  tho  motor  powor  amy  b«^  k  not  tho  impooUioo  of  laaddttiooai  mi^ 
Titude,  and  daao  not  ontitlo  tho  abutting  Und-ownert  nlong  tho  itrMl 
to  oorapensatioo  for  tnoh  oae.    Bt^firtif  t.  Omtital  TraOkm  Oo^»  TO. 

8«6  Carribra;  OoRPORATioNi^  4;  Kmutbht  Domadi;  Bszopfil;  Sramrai^ 
6,  7:  lMJURonoM%  I;  LioiBLATvm^  S;  Libii^  7;  UAsrmm  amv  Sibc 
TAiTT,  fi^  6|  MujixoiirAL  CoiiFOBATioii%  S7»  501  Maouonoi^  •;  Fbo* 
oui^  L 

BAILROAD-AID  BONDS. 
Sea  Eroffbl}  MmioiPAL  OonFOBinonk  f7,  9B, 

RAtK 

1.  Assault  to  Rapb  ^  BTiDiNcn  of  Oapaoitt.  —  At  oommoo  law,  *  bof  «•• 
der  tbe  age  of  foartaea  years  cannot  in  point  of  law  bo  guilty  of  an  issinlt 
witb  intent  to  commit  rape,  and  if  ho  is  nnder  that  ago  al  tho  tfano  of 
the  alleged  offenne,  CTidence  is  inadmissiblo  to  show  that  in  point  of 
fact  he  oonld  commit  the  oibnse.    MtKbmff  t.  SkOe^  140l 

S.  Assault  to  Rapb. — A  Bot  vhdbe  tbb  Aob  ov  Foubtbbv  Ybabs  Ii 
always  presamed  to  bo  ineapable  of  being  guilty  of  attempting  to  osa- 
mit  rape;  and  in  these  Jurisdictions  where  such  presumption  nyky  bs 
rebutted  by  proof  of  capacity,  the  burden  of  sneh  proof  is  upon  the 
prosecution.    McKhmif  ▼.  Vitals,  14a 

S.  AflSAuuTTo  Rapb.  —  A  BoT  vndbbthb  Aob  of  V6uktbbii  Tbabs  ssbbo^ 
nnder  the  statutes  of  Florida,  be  legally  oouTicted  of  an  assault  to  osa* 
mit  rape,  in  the  absence  of  any  OTidenoo  of  his  OB§asity  to  osMiniit  sMh 
offense.    MtKim^  t.  StaU.  14a 

RBAL  PROPERTT. 
L  Lahih>wnbe  is  Liablb  fob  Injubibs  to  diocsK  Bmnmiv  at  Lami^  0» 

OABIONBD  BT  BBBOHOBi  OB  BZOATATIOHB  SO  BMlds  OQ  his  land  BS  tO  bs 

obviously  dangerous  to  animals  straying  tfaoreon»  whsro  the  i||^  si 
animals  to  run  at  large  is  recognised  by  law.  Hwrd  ▼.  Laeff^  61. 
IL  OwHBB  OF  Lard  d  Liablb  fob  Injubibs  to  Ajiimals  Caubbo  bt  a 
Barbbd-wirb  Fbnob  not  constructed  as  an  ordinarily  prudent  husband- 
man const^mcts  such  fences,  if  the  right  of  such  animals  to  mn  at  large  Is 
recognised  by  law,  and  they  stray  upon  such  land  andoomo  intooontaet 
with  such  fence.    Hwrd  ▼.  Laqf^  61. 

%.  OoMTRAOrOR  DOING  PUBLIO  WoRK  UNDBB  AUTHOBirT  OF  UnITBO  StATBS 

NOT  Liablb  fob  Injubt  to  Indiyidual  wbbm. — Where  a  contracter 
does  public  work  in  a  proper  and  careful  manner,  nnder  a  contract  with 
the  govern uient  of  the  United  States,  which  that  government  has  an* 
thority  to  make^  be  is  not  liable  for  any  injury,  direct  or  oonsequentisl, 
to  private  property  that  may  result  therefrom.  Where,  therefore,  a 
contractor,  while  blasting  rocks  in  a  navigable  river,  for  tho  purpose  of 
removing  obstrnctions  to  navigation,  under  a  contract  with  the  United 
States  government,  injures  a  bouse,  distant  three  thousand  feet  from  the 
place  of  the  explosion,  the  injury  not  being  caused  by  casting  any  ma- 
terials upon  the  premises,  but  simply  by  the  vibrations  of  the  earth  cr 
by  the  pulsations  of  the  air,  he  is  not  liable  for  the  injury  in  an  i 
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brcmghl  ftgalnsl  Uiii  bj  the  own«r  of  tilt  haam,  withoat  dtooI  «(  negll* 
genoe;  and  a  charge  to  the  jury  that  if  the  exploetons  mjared  the  hoase^ 
he  Is  liable,  without  regard  to  the  qnestion  ol  negligeaee^  It  error.  Bern 
ner  ▼.  AtlanUe  Dredging  Co.^  649. 

FiRiB— Duty  ahd  Liability  or  Mill-owner  inRksfeotto.— When 
firet  are  liable  to  ortgioate  in  the  engine  or  boiler  rooms  of  a  eaw*millf 
and  the  conetraction  of  the  mill  is  snoh  that  the  surroundings  are  In* 
flammable,  so  that  flre  Is  liable  to  spread  rapidly  when  onoe  ignited,  it 
is  incumbent  npon  the  person  operating  the  mill  to  take  oare  that  firt 
shall  not  consume  it  and  spread  to  other  property,  by  keeping  on  hand, 
not  only  persons  to  watch  the  fire  and  keep  it  within  the  fnrnaoe,  bnt 
also  some  appliances  for  extinguishing  fire,  in  case  it  should  accidentally 
escape  and  ignite  some  part  of  the  building.     MtNoBig  ▼.  Ookotttt  494. 

STRxnt — Right  to  Usb  Sidbwalx  fOR  Businmb  Pubfoohi. — Oocopantt 
of  places  of  business  upon  a  public  street  have  a  right  to  nae  the  side* 
walk  in  front  of  their  premises  in  receiving  and  sending  out  merchandise^ 
bnt  they  must  exercise  this  right  with  a  doe  regard  to  the  safety  of 
pedestrians;  and  what  la  such  reasonable  length  of  time  as  foth  pertooa 
may  allow  their  property  to  remain  upon  the  sidewalk  without  incnrring 
the  charge  of  negligence  is  for  the  jury  to  decide  nnder  the  eironm* 
stances  of  taoh  particular  ease.  VaUo  ▼•  UmUd  SkitM  Mepreti  Cb.,  741. 
It  BowDi^RiBt;  FtETiTsn;  Imsctravoi,  1;  JusGicxim^  8;  Mrokahiob' 
haan,  8;  MoBTOAon,  II;  Municipal  CoRFOiUTioHt,  S;  28;  Nrqu* 
QEKOE,  1-8;  Pastitiov;  Railboam^  47,  48;  SPBomo  Psriobmabo^  8| 
Statotb^  %  Tazii»  ti 

RBALTY. 
8te  Rral  Propr 


BBBUTTAU 
tftt  NBOuanrcip  6;  Rir^  % 

RBOEIFT. 
9tt  BiLiA  OF  LADirn^  !• 

BBCSrVERai 
9ttBAirxii^8^ 

RECORD. 
)  AoKMOWLRDOiEnra;  7,  16;  Agehot,  2;  Affial.  6^  7t  Ghatrl  Moaib 
aAon,  2;  DxxDt;  Btidenob,  10, 18;  Judomrmii,  I;  LiBOBirT,  I;  MoBi» 
•Aon^  ^  7f  8|  MumoiFAL  CoRFORAnoRt,  27»  81;  Nonoii  Pimai^ 

%^ 

RECOUPMENT. 
8eeSALn,& 

ftSDEUVSRY  BONDa 
See  Svrrttihif,  L 

REDEMPTION. 

ttt  JVMOU&  8AUi»  2}  MOBNAAR^  0}  SVBHAT;  TaZM^  H 
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RBOULATIONS. 

RBIMBURSBMENX. 

RRT^RASaL 

RBfilT. 
!>»  TkvAMT,  8;  Watsi  OoHrian^  ^  & 

BEPLEVDf. 
lamif  Offnnt^  Demand.  —An  owner  of  p«nni 
nftj  maintnin  repKerin,  withont  prior  demand,  againot  an  oflloer  who  hM 
it  nnder  attaohmant  or  exaoation  againal  a  third  pvaon  Im  i 
Hmufoond.    ffopkmBr.Bi9hop,4afk 

BBSCISSIOK. 
800  Mdtau,  & 

RSS  OBSTJL 
Sm  Fbuurt,  2}  Raiukkaim^  SC 

RBSOLUnONa 
8to  MuJiiuiFA&  ConroRATioHa^  tl«  HL 

BISTRAINT  or  MARBIAOl. 
8oe  Drrai.  1;  S. 

EBTROACXIYX. 
8oe  SrATom. 

RBVSNUIL 
SooTAxn^  L 

BBVBRSAU 
Sm  Damaoo^  7;  FLBAumi  C 

BBVISW. 
Boo  Hiw  Taials  Tbiai^  L 

REVIVOR, 
tio  LmiTATioim  or  AcnoNi^  2}  Sciu  Faisal 

RKVOCAHGN. 

Soe  SunnrsHiP,  1% 
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BIGHT  OF  WAT. 

Sm  Ltoim.atpbb,  2;  PLSimiro,  L 

RIPARIAN  RIGHTS. 
8m  Watbbooubsis. 

SALES. 

L  OoHTBAor  or  Salb  —  Cokstbootioji.  —-When,  at  the  time  mi  agreemmil 
it  entered  into  to  fnrniih  &  qaantity  of  harrow  teeth  of  "regular  pattema, 
■Qch  aa  heretofore  famished,'*  the  partiea  test  the  quality  of  the  teeth 
which  have  heen  famiahed,  the  agreement  moat  he  oonstroed  to  mean 
that  the  teeth  to  bo  fnmiahed  are  to  correspond  in  qnality  with  the  teeth 
theretof<»o  famiahed.     Harrow  Sfn'ing  Co,  ▼.  Whipple  Harrow  Co,,  421. 

ti  CoitTRAOT  OF  Salb  —  OoirsTR VCTioia  —  Etidbnos.  —  Under  a  contract 
by  which  the  aeller  agrees  that  shipmenta  of  the  goods  will  be  made  aa 
apoeified,  and  that  "wo  will  also  agree  to  furnish  what  additional 
omonnta  of  Iho  ahoro  goods  yon  may  raqnire  for  jonr  season's  trade  upon 
tiie  same  terma  and  conditions,  but  are  to  have  reasonable  time  and  no- 
tice in  which  to  fill  any  additional  amount,  aay  about  thirty  days,** 
the  aeller  must  hare  a  reasonable  time  after  the  goods  are  specified  or 
named  within  which  to  make  the  shipment;  and  although  the  buyer 
may  show  by  parol  that  he  ga^e  an  order  for  go<>ds  on  the  day  that  the 
oontraot  waa  made,  he  cannot  Tary  the  terms  of  the  agreement  by  parol 
proof  that  .the  seller  agreed  to  keep  the  goods  on  hand  ready  for  imme* 
diate  shipment     Harrow  Spiing  Co.  r.  Whipple  Harrow  Co.,  421. 

H  Whkbi  Dbbhsd  to  bb  Madb.  —  If,  in  the  state  of  the  rendee's  reel- 
donee,  a  oontraot  is  made,  to  the  effect  that  the  vendor  will  ship  certain 
property  from  another  state  in  original  packages,  which  the  vendee,  after 
receiving,  shall  have  ten  days  to  return,  if,  ou  examination,  they  shall 
prore  not  satisfactory,  any  sale  resulting  from  such  contract  and  ship* 
ment  must  be  deemed  to  hare  been  made  in  the  state  of  the  vendee's 
residence,  becauae  it  is  rooomplete  until  delivery  is  made  there,  and  he 
has  had  an  opportunity  to  examine  the  property  and  to  elect  whether 
ho  will  keep  it  or  not.     Waeserboehr  ▼.  BouUer,  344. 

4.  CoHiuor  or  Laws  — Illegal  Sales.  — The  Price  or  Articlbs  sold  and 
delivered  in  a  state  where  such  sale  ia  legal,  if  nothing  remains  to  be 
done  by  the  vendor  to  complete  the  transaction,  can  be  recovered  in  a 
state  where  such  sale  is  illegaL     Waeeerbodur  ▼.  BouUer,  844. 

0u  Damages  —  RBOOUPMEinr.  — In  an  action  by  a  seller  to  recover  for  goods 
fnmiahed  under  a  written  contract,  the  buyer  may  recoup  his  expenses 
incurred  In  making  salee  in  expectation  of  the  delivery  of  the  gooils 
within  the  time  specified  in  the  contract,  and  which  he  failed  to  com* 
pleto  because  of  the  failure  of  the  aeller  to  so  deliver.  Harrow  Spring 
Oa.  ▼.  Whipple  Harrow  Co.,  421. 

C  BfovrAOB  nr  TkUMSinr-*  Whbh  hot  DBrEATBD.^When,  after  freight 
and  wharfage  are  paid  and  receipted  for,  the  bill  of  lading  shown  but 
not  assigned,  and  the  goods,  though  upon  the  Wharf  at  their  destination, 
ore  not  actually  delivered  by  the  oarrier  to  the  consignee,  the  right  of 
stoppage  in  traneiiu  still  ssists,  as  against  a  bona  fide  purchaser  who  has 
paid  value  and  baa  delivered  the  receipted  freight  and  wharfage  bills, 
and  an  order  upon  the  carrier  for  the  goods.  In  such  case,  if  part  of  the 
goods  have  been  delivered  uuder  such  order,  the  right  of  stoppage  in 
AM.  St.  Rip.,  Vol.  XXX.  ~6S 
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traiuUu  stm  ezisfci  M  to  th«  Mmaiadflr 
0«*eaii  Stf!  irMkip  Cck  ▼.  SkrBdk,  I6i. 

1.  SxopFAOB  nr  Ttuxam  —  flow  Deixatb^  amd  whui  9roJL  '. 
Th«  right  of  stoppAfo  iKHroiMiiK  oan  only  bo  dofoatad  l^oeteal  ] 
io  the  Tondao,  or  a  htmaJUU  onigninont  of  tho  bill  of  Boding;  and  n  i 
of  the  oarrior  to  dispenae  with  tho  prodnctioa  of  tho  awignod  bill  of  b^ 
log,  and  to  deliror  tho  goods  to  tho  bolder  of  tbo  looeiptod  bflla  iar 
freight  and  wharfage^  does  not  defeat  tho  right  of  ftoppago  In  ArwMftL 
Ocetm  BimmMhip  Obu  t.  ShikK  16i. 

tao  AoKvowuBDOMaiiT,  6b  7;  Btidbnoi,  IS;  Fixhtkvi  fkAvsuunrv  Otoi> 

▼KTANOIil  6-8;   IXTMBSTATB  OOMmBOB;    PlIDOB}   YBBMHI  AMU  PoBp 

SALESMEN. 

floo  BAZLMBVlfli  4  C 

8ATI8FAGTI0K, 
tio  Bqvir»  5t  BnDBvai^  IS;  ivwrnwanM^  %  % 

8GIRB  PACIAa 
A  SoiBB  Tagias  toroTire  a  Judgment  ia  not  a  new  aatioQ,  but  IIm  ooolbnaMi 
of  an  old  ono.    Biu  t.  Mooir%  818. 

SBCURITIEaL 
See  SunBTTBHiPt  ^  7« 

'  SBDUOTIOK. 

^  L  SsDiranov  bt  Pbbsitasiov.  — Sednotion  may  bo  aooompllabod  by  moanaaf 
inflaenoa  and  penua8ion»  intended  to  roaoh,  and  aotaally  raaehingi  that 
raenlt,  without  a  promiae  of  marriage  or  iMoaniary  adrantagaw  Snoh 
offeotnal  peranaaion  aotlrely  eausing  the  aednction  may  bo  aa  dialinot  a 
grievanoo  aa  more  Tonal  repreaentationa»  whioh  appeal  to  aoyetonanaai 
moro  than  toexeited  feelinga.     HaUodt  ▼.  fianqr,  462. 

ft  BBDucrioN  BT  Pbrsuasiov  —  BviDBN CI  EvTABLisHnco.  —  In  Btt  aotion  for 
redaction,  eridenoe  that  the  defendant  took  the  plaintiff,  a  girl  alzteea 
yeara  old,  liring  with  hnr  parenta,  and  hitherto  ohaata^  to  a  danoa  araaa 
diatanoe  from  her  homa^  that  upon  thoir  arriTal  ho  proonred  a  bedroom 
for  the  expreaa  porpoae  of  debauching  her,  and  immediately  oommoaoed 
hia  iudeoent  propoaal%  and  that  Uto  at  night  thoy  loft  too  ball*ioom  and 
went  to  the  bedroom  at  hia  aolioitotion,  where  he  aooompliahed  Ua  por- 
poee»  makea  out  auoh  a  oaae  aa  ahould  bo  aobmitted  to  tho  jwy  i 
proper  inrtmotiona.    HaUock  ▼•  Kinmiff  4A% 

SEBVICBS. 
■n  Ani4caDmT,  1;  Ooimuoia*  6;  Mastbb  is»  8bbtavi|  Vi 
hmBXJMMnn,  8;  Pabbbt  avd  OtaiL%  % 

8BRVlTUl>EaL 
See  Bailboaim^  481 

SET-OFF. 
See  Lboaob; 
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8HSRirFSl 
•l  JinwiiBRi%  12;  JvmaiAL  Saui^  f-t|  Ofiion%  1| 
BuBxrnairt  If  Trbspam^  2;  Tboteb,  2: 

SHIPPING. 
DBMinuuai^  IUmiaib  nr  Natvbb  ov;  RiooTnuBLB  nuxH  Oomoojiob 
WRBV.  — WImi*  bo  ptovinon  is  bumI*  ia  b  bill  of  lading  for  tho  poj- 
BOBt  of  domnrrogo  by  tbo  oonrignoa,  damagM  In  Ibo  aatiiio  of  domnr- 
ng*  wukj  \m  rtoovwol  from  tiio  ooosignor  in  oaao  bo  datoins  tho  votMl 
lor  loading  lor  an  nnraasonabla  tioM.  Fob  SUm  t.  Nnoiomp  WH 
tm  Ibsuxabo^  C 

SITUS. 
Sao  JDBisDionoB,  % 

SLANDER. 
Sao  LDBb 

8PB0IFI0  PS&FORMANOB. 
L  Sraomo  Puiobicabci  of  ▲  Ubilatsbal  Gomtbaot  may  bo  doaraed,  if  il 
li  Ibir,  JBat»  oad  loaaooabla^  and  tha  party  aought  to  ba  charged  has  to 
bonnd  binwalf  aa  to  maat  tha  requiramenta  of  the  atatnto  of  franda,  and 
tho  other  par^  baa  alaatad  to  treat  tha  aontraat  aa  binding,  and  to  an- 
leroa  H.    Hioit  ▼•  Parkt,  47. 

&  SpMHIO  PBBffOBKABOB.  —  POOSISSIOB  OF  TBI  RbAL  PBOrBBTT,  tho  titlo 

to  whiah  oomplainant  aaaka  to  obtain  by  a  bill  for  spacifia  perf orinanca,  ia 
not  eaoantial  to  anatain  tha  jurisdiction  of  tho  court  to  award  tha  relief 
prayed  for.  Mom  t.  Parit,  47. 
SL  Sraoim  Pbbiobmabob.  —A  VKHDn  or  Ohb  Wbo  has  Aobbbd  to  Sbia 
«B  CoHTBT  BiAL  Pbopbbtt  may,  nnlesa  lia  ia  a  purohaaar  in  good  faith 
•ad  without  notiaa^  ba  oompalled  to  perform  tho  oontraat  of  his  TenUor. 
Mom  ▼.  Pmriit  47. 

8P0UATI0N. 
Saa  Plbadiho,  L 

STALE  DEMAND& 
Sao  LmiTATioiis  of  Aomun^  H  I 

STATES. 

Sao    AaKBOWUBOMBBT,    10;    AtTAOHMENT;    ChaTTSL    MOBTOAOBi;    OOB* 

TBAon^  4;  OoiFOBATXOira^  1;  Courts;  Dbkdss  Equitt,  2;  Bvidenoi^ 
S|  Falbb  Pbbtbnsis;  Husbabb  and  Win,  2;  Insoltbnot,  I;  Lsgbi- 
LAVUBi»  I;  I^MiTATiONS  OF  AonoNS*  1,  2;  Mandamus;  Mobxoagss,  11| 
MuBiaPAL  OoBFOBAnoNs,  10;  Railboado^  46;  Salbi^  %,  4;  Statuts^ 

I  %  USVBTl  WATBBOOUBSn^   I. 

STATION. 
Saa  Railboads^  SIL 

STATUTE  OP  FRAUmi 

■m  0(»TBAC1%   1}  SfBOIFIO  PBBFOBMABe^   L 
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8TATUT8  OP  UMITATIOKi 
Am  I^mratiovs  ov  Aoromi, 

STATUTES. 

1.  OuRRBinmov  urn  8fAT0T%  WUirrmaB  Gobsidxrxd  bt  Oovbi  ix.-»Fflr 
lb«  porpost  •!  ooBstrniogft  stafeote  and  Moerteintag  tke  iateQtiaa  of  tht 
tefUaliii%  tlM  OQiirti  wm  look  to  the  wbole  itetate  and  aU  ite  pMii^  u^ 
wli«aRuh  tetentioa  k  Moertainod,  it  will  prerail  over  tho  litenl  impcri 
■Bdftriotlettivof  tlMifeatote;  and  whore  thomouiiog is doabttelMd  urn- 
eertein*  the  eenrti  will  look  into  the  eitutioB  end  eiwamttmoei  widaff 
whioh  it  wae  enacted,  to  other  atatnte%  if  there  are  any  apon  the 
■ame  snbjeoti  whether  passed  before  or  after  the  statute  under  oonaidera- 
tite»  and  whether  in  force  or  nol^  as  well  as  to  the  history  of  the  eosn- 
tiy,  and  will  oarefolly  oonsider,  in  this  oonnectioi^  the  pnrpoee  soaght 
to  be  aooomplished.    Faning  ▼.  Whnberg^  254, 

%  8xATUT%  WHXTHKn  Mandatort  o&  Dibhoto&t,  how  DnUtMIXCD.  — If 
a  statate  expressly  declares  any  partionlar  act  to  be  essential  to  the  valid* 
ity  of  an  election,  er  that  its  omission  shall  render  the  eleotioii  void, 
the  eonrts  mnst  hold  the  statate  to  be  mandatory,  whether  the  particn- 
Ittr  act  in  queation  goes  to  the  merits  or  affscts  the  resnlt  of  the  election 
ov  not.  Bat  if  a  statate  simply  provides  that  esrtain  things  shall  be 
done  within  a  partionlar  time  or  in  a  pertioalar  manner,  and  does  not 
dedare  that  their  performance  shall  be  esssntial  to  the  validtty  of  an 
deotion,  it  will  be  regarded  as  maodatory  if  they  afbet  tiie  merits  of  the 
•leetion,  and  as  directoiy  only  if  they  do  not  afieot  its  merits.  Fmnnmg 
T.  WMkerg.  264 

S.  CoHSTiTunoirAL  Law  —  Powkr  io  Ewaot  Rbmbdiaii  Lmauaioir  n 
RiBPBOr  TO  Stbbbt-woibk.  — When  street-improvement  work  has  been 
done  nnder  a  void  statute,  and  the  property  owners  have  reeeived  the 
benefits,  a  snbeeqaent  statate  providing  for  the  levy  and  eoUeetien  of 
asseesments  to  pay  for  snob  work,  thns  legalising  what  the  sfeate  might 
previoQsly  have  ordered,  is  eonsUtntional  sad  valid.  Ikming  v.  AM^ 
htin^  78a. 

4  8ntxsir  Grossihoi,  Statutb  AtrrEORiairo  kBStssttxm  iob  Swxsrara  ov, 
VOT  IVTALID.—  The  fact  that  a  statats  authorising  the  assesstuent  of 
property  for  the  sweeping  of  streets  contemplates  the  sweeping  of  the 
srossings  does  not  render  it  invalid,  since  it  cannot  be  said  that  tiie 
property  owners  do  not  receive  a  special  benefit  from  keeping  them  clean. 
ROnhm  v.  Fmekring^  247. 

§k  Appbals^  Statutb,  whbthbb  Rbtboaotitb.  —  A  statate  ereating  a 
fight  of  appeal  from  the  decision  of  a  court  in  granting  or  denying  mo- 
tions for  new  trials  is  not  applicable  to  cases  tried  before  its  enactment 
Alabama  eie.  E,  B.  Oo.  v.  Hill,  65. 

C  OoBSTiTunoNAL  Law  — Rbmbdial  Legislation  in  Rbspbot  to  Stbbit- 
WOBX.  —  When  street-improvement  work  has  been  done  nnder  a  void 
statate,  and  the  property  owners  have  received  the  benefit,  a  subsequent 
statute  providing  for  the  payment  for  the  work  by  assessment,  and  broad 
enough  in  its  terms  to  cure  aneh  defects  as  a  failare  to  secure  the  con- 
ssnt  ci  a  majority  of  such  property  owner%  as  required  by  the  void  act, 
and  the  inclusion  in  the  proceedings  of  the  contract  for  the  eetting  of 
•arbetonei^  thns  legUiang  what  the  etate  aught  previously  have  cf^ 
dUted»  is  oonstitBtioDal  and  valid.     WkUne^  T.  FiUaburgk,  IML 
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,  1|»  1%  Amm;  H  AMMunoMk  1|  ]>ums 
1^  7i  XMaim  DoiiAnii  StidwgIp  S|  Xzaounoir^  %  4$ 
Falu  Ffeannu%  6|  Lwunonon^  S|  Jitdomsmt^  6|  7a  Utchajuci* 
liSM^  1^  4|  MoBNAoai»  4;  Mvmicipal  Cobfobjoidm^  !»  ^  Si,  1% 
9A-a0f  <>ffiaiB%  %  Pauut  akd  Ghild^  1|  BAn.iniAn%  a^  4^  i5| 
IUr%8a  Xazb^  IL 

STOCKflL 
4k  il  Daiu0h^  »  XmaMi^  ttl 


flIOGKHOLDRBa 
8m  OOBVOBATIOiri,   1,  4-i. 

nOPFAOB  IN  TRANSircr. 
8m  BAhn,  0^  7. 

STORAQS. 
8m  Bailroaiu^  4^  & 

8T0ELB-K£BPfiBS. 
8m  B4iiJlBifSi»  8-€L 

8TRBBT-.RAILR0ADa 
Sm  Railroaoo^  86-4a 

8TRBET8. 
I  ArrvwrnrAMOE^  Bouvdariks*  1;  Hiohwatbi  MiOHAinai'  Lnm^  t- 
4|  MuvioiPAL  Corporations;  NsoLiasifos,  12, 14,  19;  Railroam^  S5- 
4flt  4^  4fi^  47,  48|  Rral  Profbbtt,  5;  Statutbb,  \^t. 

STREET-SWEEPING. 

8m  STATOTBfl^  4;  TaZJU^  & 

SUBROGATION. 
8m  Domb  Aa»  Crrditor;  MoBTOAau,  1|  SmamHiv,  4 

8UBSCRIBING  WITNESSSai 
8m  Wills,  S-ia 

SUBSCRIPTION. 

8(W  MVNIOIPAL  CORPORATIOm,  9B, 

SUMMONS. 
SmProcsas. 

SUNDAY. 
iMMfTioii,  Lun  Dat  fOR,  Falling  on.  Sunday.  — Where  the  ImI  day 
lor  idkBpAitAkSmoaAy,  it  wamj  be  made  on  the  next  day.    Sucbm  v, 

Sm  Trlbgrapiu,  2b 
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SURETTSHIP. 

L  Brotfb.. — A  Rkdxlitbbt  Bokd  Estops  thb  Surrt  fron  aAaequBtly 
«Uiiiiiiig  tiM  property  aa  against  the  sheriff  or  the  attachment  pUintill^ 
nnlees  the  soretry  was  indnoed  to  sign  the  bond  by  &  frandnlent  nisrep- 
resentatioa  of  the  Caotsu  Astatementby  the  officer  who  takes  the  bond, 
eonoeming  its  legal  effect^  does  not  entitle  the  surety  to  ewape  from  his 
bond,  or  to  insist  that  the  property  was  hia.    PtUrmm  t.  WwOai^  327. 

IL  Pamoipal  Ain»  SuBBTT— Sjbobr  UNDBftBcammia  bbtwbbx,  whoi 
Ataxlablb  to  Bsoapx  Liabilitt  on  Bovo^  ahd  whbv  iiOK.  —A  sacral 
undisclosed  understanding  by  a  surety  in  signing  a  bond  will  not  vnSX  to 
avoid  liability,  in  the  absenoe  of  any  notioe  to  the  oUigee  of  the  violai 
tlon  of  the  condition  by  the  principal;  but  with  notioe  to  tiie  obligea^ 
where  tiie  condition  has  been  disregarded  in  sadi  a  manner  as  to  in* 
orease  the  surety's  liability  the  surety  will  not  be  liable.   ^faCt  t.  utiles 

H  NonoB  raoM  Ebasubk  op  SvBBrr'a  Kakb  oh  Boin>b  Exnorr  of.  — The 
erasure  of  a  surety's  signature  from  a  bond,  and  of  his  name  from  tiie 
body  of  the  bond,  is  sufficient  to  affect  tiie  approring  authority  with 
notice  that  the  signing  was  upon  oondition  that  other  suretiaa  ahooU 
also  sign,  and  that  this  oondition  had  been  riolated,  since  it  is  sufficient 
to  suggest  inquiry,  which,  if  made^  would  lead  to  a  knowledge  ol  the 
facts.    SUOa  ▼.  ^f/en,  SeS. 

A  Bblbasb  or  Subbit— Right  to  Subbooatioh.  —When  the  oontrael 
between  the  surety  and  the  oreditor  prorides  for  the  retention  of 
securities  reoeiYed  either  from  the  surety  or  the  principal  debtor,  a 
departure  from  the  terms  of  suoh  contract  releases  the  surety,  whether 
to  his  dotrimeat  or  not;  but  when  the  surety's  right  depends  upon  the 
doctrine  of  subrogation,  and  when  the  security  is  not  reoeived  under 
any  contract  to  which  the  surety  is  a  party,  the  release  of  a  lien  upon 
property  by  which  it  ia  rendered  unaTailing  to  the  payment  ol  the  ddi^ 
furnishes  a  defense  to  the  surety  only  to  the  extent  of  the  Talne  of  the 
lien  thus  loot.    NM^  ▼.  Mwjk^,  507. 

A  SimBTT  SiONnro  Bond  oir  OoNDrnoB  Rblbabbd  whbb.  —  Where  a  snrsly 
signs  a  bond  upon  oondition  that  a  oertain  other  solTent  surety  will  else 
sign  itk  he  wiU  be  released,  if,  without  his  oonsent,  after  the  bond  is 
eomplete,  but  before  its  approval,  suoh  other  surety  is  releaeed  by  the 
principal;  and  the  same  result  will  follow,  where  tho  release  of  sndi  co- 
surety results  by  operation  of  law  from  the  aot  of  the  principal  in  eras- 
ing the  names  of  other  sureties  who  have  previously  signed.    Sftua  v. 

A  Oo-suBXTiBS  ON  BoMD  Rblbabbd  bt  Rblbasx  of  Subbtt  whbv.  —  Where 
B  bond  is  signed  by  sureties  upon  the  condition  that  it  is  to  he  oireulated 
for  other  signatures,  and  not  be  delivered  until  signed  by  solrent  sur^ 
tiee  to  a  specified  amount,  and  after  auretiee  to  that  amount  ace  obtained, 
tiie  signature  of  one  of  them  ia  erased  by  the  principal,  tiie  oondition 
Bad  ita  violation  being  known  to  the  approving  authority  before  the  ap- 
proval of  the  bond,  the  sureties  who  signed  upon  such  condition,  but 
who  did  not  consent  to  suoh  erasure^  will  be  tiiersby  leleaseA    8iaU  v» 

I.  Appuoation  or  SsouBirr.^When  a  creditor,  holding  Bsveral  Botes 
against  his  debtor,  with  notioe  that  one  of  them  is  signed  by  s 
surety,  takee  a  mortgage  from  the  debtor  as  security  for  all  the 
notes,  without  any  desin^nation  as  to  the  application  of  the  proceeds  of 
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Am  MoaritjTi  be  bM  a  rglife  to  lippljr  nA  pioe— d»  la  payiiMiit  of  Hm 
notes  oiher  tban  the  one  leevrtd  by  tiie  oontrmet  of  ■oreijsbip,  and 
greotly  oioeeding  in  amount  the  vateo  of  the  eeoority;  and  if,  beforo 
the  matarity  of  the  mortgage,  and  after  aooepting  a  deed  to  tiio  land 
npon  which  it  ia  gi^en,  the  creditor  sells  tiie  land,  and  so  applies  tho 
prooeeds,  the  surety  is  not  thereby  damaged,  and  remains  liaUo  on  tho 
note  signed  by  him  as  surety.    Noble  ▼.  Murphf,  007. 

H  N>ai.«rr  to  Aptlt  Saoounis.  —  If  the  maker  of  a  note  gires  a  ohattel 
mortgage  to  seonre  its  payment*  the  faot  that  the  mortgagor  dispoees 
of  some  of  the  mortgaged  chattels,  and  the  mortgagee  takes  no  measnres 
to  recover  them,  does  not  release  the  surety  on  the  note  if  tho  mort- 
gagee oonsented  to  the  disposition  of  the  property  by  tho  mortgagor* 
Thom  ▼.  PMJkim,  836. 

%  Agreement  to  retain  the  makerof  anotoin  thopayoe'somploynitnt  "an 
long  as  be  does  well,"  and  to  credit  a  certain  portion  of  his  wages  on 
the  note,  does  not  release  the  soreties  thereon,  when  tho  makar  is  dia. 
charged  from  serrice  before  the  note  becomes  dae^  and  the  time  ol  pay 
ment  is  never  extended  beyond  tho  maturity  of  the  note.  7%om  t. 
Pinkham,  835. 

IOl  Imorbabi  of  Dunis  or  Pbihoifai..  -^  Tho  fa«t  that  a  bank  cashier* 
after  giving  a  bond  as  such,  assumes  to  keep  the  indiWdnal  ledgor  of  tho 
bank  without  notice  to  bis  sureties  of  such  additional  duty,  is  not  such 
a  change  or  modification  of  bis  dutiee  as  cashier  as'  will  of  itself  di^ 
charge  such  sureties  from  their  undertaking  for  his  faithful  performanca 
of  his  official  duties  as  cashier.    Shaehomuuon  Bomk  t.  Yard^  807. 

11.  DuATH  OF  SuBCTT  AA  RsvooATiOH  OF.  — When  a  contract  of  suretyship 
is  binding  upon  heirs,  executors,  and  administrators  during  the  employ. 
ment  of  the  principal  in  a  particular  office,  it  is  not  revoked  by  tho 
death  of  the  surety,  and  his  eetate  is  still  bound,  although  tho  princi- 
pal is  not  regularly  re-elected  to  that  office^  but  continues  to  perform 
the  duties  thereof  without  re-election.    Sfiaekamawon  Bank  t.  Tturd^  807. 

Up  Changb  of  Dorm  of  Principal.  —  To  DnoBAROB  a  Surbtt  by 
a  ohange  in  the  duties  of  the  principal,  tho  change  must  be  such  as 
to  interfere  with  or  modify  the  dutiee  for  tho  faitiifnl  performanoe  of 
which  the  surety  is  bound,  so  as  to  make  it  inequitable  to  enforca  his 
Bttdertaking  upon  a  state  of  facts  not  within  the  contemplation  ol  the 
parties  and  not  oomouted  to  by  the  surety.    SkadbanuaBom  Bank  f«  Tiard^ 

See  Baku^  8;  Ck>RFORATiOR%  i, 

8URVB70B. 
See  MoMioiPAL  Corpo&atiob%  S8l 

SURVBYa 
See  BouNDABiBi. 

SWEEPING  STREEXa  | 

See  MmnoiFAL  Oorporatioii%  18^  14;  Statoim^  4 

TAXES. 
L  XazBi  ABO  AwBWMBNTB,  DiBTiNonoir  BBTWBBN.  —There  la  m  slear  dis* 
tinetion  between  taxes  and  assessments.     Taxes  are  impositions  for  pur* 
poses  d  general  revenue;  assessments  are  special  and  local  impoeitiona 
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mpoQ  propartx  fa  th*  immadUto  neinity  of  an  1 
liis  weliai^  whioh  are  neoanary  to  pay  for  the  improraoMiil^  aad  WA 
wiik  refaraooa  ta  iha  apaoial  beaefite  iriiioh  aaoh  proparty  datiwaalraa 
tbe  axpoaditare.    Bamken  ▼•  IWArn^  247. 

%  PBonBTT  OwvsB  AuutmEU  MAT  ALSO  BE  Taxsd  Gsksballt.  —  Ssoa  a 
property  owner  aaioMod  for  the  ezpenae  of  aweeping  the  atreal  in  front 
of  his  lot  is  fully  compensated  for  his  ootlay  in  tiio  enhaaoad  valae  ef 
hia  property,  he  aiay  be  taxed  geoerally*  alao^  witk  tte  balaaea  of  the 
pnbUe  for  oleaalng  other  atreets  in  whioh  tha  pnblia  alone  liava  an  in* 
teraa^  and  whioh  oanaot  be  swept  as  the  streeta  apon  which  hia  pni|H 
erty  abnta.    ReMen  t.  Fmehrlmg^  247. 

H  OonanxunoiiAL  Law  —  Tax  Saus— Bxmrsofo  Time  of  RxDnmnnu 
—  A  purchase  of  land  by  a  private  party  at  tax  sale  ia  a  oontraat^  whic^ 
together  with  the  right  of  redemption  tharefrom»  ia  goTemed  by  the  iav 
in  foroe  at  the  time  of  the  aale,  and  the  time  for  redemption  can  neithsr 
be  ahortened  aor  extended  by  aabeeqaent  legisUtion.     £r«II  v.  Stem,  ML 

8aa  FluviHiLavT  OoBTXTAVcn^  8}  MoniciPAL  OoBVOBAinui^  11^  0»  fH 

TELEGRAPHS. 

X  PUUBINO.  —  A  eomplsint  alleging  that  the  defendant  waa  a  poMe  tab- 
graph  corporation,  and  that  W.  J.  WHaon,  for  the  benefit  and  as  tiM 
agent  of  the  plaintiC  deliTored  to  the  defendant  the  foUowing  messages 
**  Howard,  Oa.,  April  27,  'SO.  To  W.  L.  Wilson,  Ghilderebnig,  Als. 
Father  died  this  p.  M.  Oome  at  once.  W.  J.  Wilson,*-- for  transaus- 
aion  to  plainti£F  by  telegraph,  and  that  plaintiffb  aaid  agent  paid  de- 
fendant the  prica  of  each  transmission,  that  each  measage  waa  promptly 
traasmittod  to  defendant's  office  to  whioh  it  waa  addreased,  bnt  waa  act 
delivered  nntil  after  the  lapee  of  the  day  on  whioh  it  ahonid  hare  beea 
dalirered,  saffieiently  discloses  a  contract  between  plaintiiF  and  dwhnd- 
ant^  for  tiie  breach  of  which  at  least  nominal  daraagea  are  raoorerabla. 
Wmlem  Unhn  TeL  Ca,r,  WiUo%  2S, 

ti  A  PasaoN  to  Whom  a  Tblboram  n  Addribbd  may  reoorar  damagsi 
lor  delay  ia  ita  transmission  or  delivery  if  the  sender  was  acting  aa  his 
agent  and  the  corpcfatioa  had  notice  of  that  fael  Wedem  Oidm  M 
Out.  WUmm^  9X 

H  Pahvu  to  Dunrsa  TaLSORAm  MassAoa,  Btidbhcb  Irnvmomr  lo 
Bmwi.  —In  an  action  against  a  telegraph  company  for  fmlara  to  < 
mit  and  delirer  a  message,  evidence  that  the  operator,  npoa  i 
that  the  company  had  no  office  at  the  place  to  which  it  waa  to  be  seali 
proonred  it  to  be  sent  by  telephone,  is  inadmissible  to  establish  a  defeassb 
where  the  telephone  message  was  not  delivered.  ITastera  UnkM  M 
Co.  T.  Jimet,  679. 

i.  TaLxonAFH  Compant  Boum  to  Sskd  Mbasaob  hot  WBrmsr  oh  m 
Blanks  wuxh.  —Where  a  message  is  received  by  the  operator  d  a 
telegraph  company  and  paid  for  by  the  sender,  the  company  ia  bonnd  to 

'        tranamit  it,  althongh  it  is  written  on  paper  other  than  ita  nanal  blaakai 

^         Wtilem  Unhn  Tel.  Oo.  t.  Jone9,  579. 

§,  TaLuaAiv  OnuuTna  Bouhb  to  Kaow  io  What  FLAiai  MmmaM 
oaH  bh  Sbht.  — It  is  within  the  apparent  scope  of  a  telegraph  operatort 
agency  to  know  to  what  plaoee  a  message  can  be  eent|  and  if  he  laoeirea 
a  massige  to  be  cent  to  a  place  throngh  which  tha  oompany^  Una  »■% 
and  takisa  payment  for  it^  agreeing  to  send  it^  tha  eonqpany  will  ha  lUle 
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for  hOwn  to  tnniinil  Mid  MiTer  ik,  ahhongb  It  has  no  oIBm  or  agent 
ftt  that  plaoa.     Western  Union  TtL  Co,  ▼.  Jones,  679. 

ft.  SiTATUTOBT    PUTALTT  lOB  FaILURB  TO  TRANSMIT  TsUtGRAFB  MbSSAOB 

ArPUBB  WHBji.  —The  penalty  preaoribed  by  atatnte  for  failure  to  trans- 
mit and  deliyer  telegraph  messages  promptly  applies  in  evory  case  where 
the  oompany  ia  under  an  obligation  to  do  thoia  thinga.  WesUm  Union 
Tel  Ooi  T.  Jones,  579. 

7.  SuMDAT.  — A  Telboraph  Oorporatzov  oannot  Bsoapb  Lubiutt  for 

the  failnre  to  promptly  delirer  a  telegram  on  the  ground  that  the  eon^ 
traot  for  its  transmission  and  delivery  was  entered  into  on  Sunday,  if  tho 
•mergenoy  to  which  the  telegram  related  was  the  death  and  burial  of 
the  father  of  the  person  to  whom  it  was  addressed.  Western  Union  TeL 
(h,  T.  Wilson,  23. 

8.  Damaobs  lOB  Mbntal  811VFBB1210  ariainn  from  the  failure  lo  promptly 

tranamit  a  telegram  can  be  recorered,  provided  there  was  other  ground 
of  damage^  either  nominal  or  anbatButial,  though  an  action  oannot  be 
■uataiaad  for  mental  suffering  alone.  Western  Union  TeL  On*  t.  Wilson^ 
SS. 
%  LiABiLrrT  fOB  Damaobs  lOB  Mbntal  SarrBBiva.— A  peraouto  whom 
m  telegraphio  meseage  ia  aent  aanonnoing  the  dying  oondition  of  his 
brother,  but  by  the  groaa  negligence  of  the  oompany  not  delivered  with 
due  promptnees^  ao  that  be  ia  unable  to  reach  the  bedside  of  hia  brother 
«ntil  after  the  death  of  the  latter,  cannot  recover  substantial  damagea 
for  mental  suffering  alone^  caused  by  tho  company*!  lailuzB  of  du^. 
Ckapaum  t.  Western  Union  TeL  Co..  183. 

TBNANT8  IN  COMMON. 
See  Oo-TBKAMor. 

TBNDER. 
See  MoBTOAOBH,  0^  7« 

TESTIMONY. 
See  BviBBHai. 

THEFT. 
See  BAiUfBara^  2;  Banko,  16;  Labodit. 

TOWN  ORDERa 
Sea  Nbootiablb  iNffrsiricBHTa^  1,  i. 

TOWN& 
Sob  Hiobwai%  S-5;  MoBioirAL  GoBVOBAnoML 

TOWNSHIPS. 
See  MmnoiPAL  Corporation^  27. 

TRANSFER. 

Sot  COBPORATIONB^  6,  7;  NbQOXIABLB  iHBTBUMBan^  i^  4 
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TBBSPASa. 

1.  What  Oo/ategmrta, «  A  lirother  who  asnits  his  sister  md  aete  ondsr  hor 
diraotioii  ia  foreibly  remoTing  tho  hoasehold  goods  of  her  hasband  from 
the  house  of  Iho  latter  is  liable  to  him  in  trespass  therefor,  if khm  t. 
Kb-kpairidk,  i^S&. 

%  Tbmsfasb  aoaihst  Shkbov  lOB  Wrongfui.  SAI.B.  ^One  who  aoqvirm 
tiUe  to  property  after  levy  and  before  sale  may  maintain  trespass  against 
a  sheriff  for  wrongfully  selling  it  as  the  property  of  another,  with  noties 
of  its  tmo  ownership.    KUehm  w,  MrOhake^^  81L 
See  Labokkt,  2;  WxTHsssBa^  8. 

TBBSPASSEBa 
See  RAiLROADflb  31,  tt;  30. 

TRIAL. 
!•  A  Motion  to  Postponb  a  Trial  to  a  Later  Dat  of  thb  Term  ii  ad> 
dressed  to  the  nnrsriewable  disoretion  of  the  trial  oonrt.    AUbama  cfcL 

%  TK8XIM0HT  OOlCPITUIT  lOB  ANT  PuRPOSB  HOT  EXCLUDED  OV  OsVERAb 

Qb^botioit.  —  Where  testimony  is  oompetent  for  any  purpose^  it  will  not 
be  ezdaded  on  a  general  objection.    Missistippi  MQk  Oo,  t.  8mUk,  546L 

A  Ktidbnoi  »  Right  to  Ezplaih  BxEOonoif  ot  Mostqage.  —  When  a 
ohattel  mortgage  ezecnted  by  defendant  to  plaintift  and  tending  to  snp> 
port  the  olaim  of  tiie  latter,  is  oalled  to  tiie  attention  of  the  dofendanli 
on  his  orois-examination,  by  showing  it  to  him,  he  cannot  be  deprived  of 
the  right  to  explain  its  execution  by  a  refusal  on  the  part  of  the  plain- 
tiff to  offisr  it  in  evidenoe,  and  after  such  explanation  is  mad%  it  ii 
error  to  refuse  to  reoeiye  it  in  eyidenoe.     WilUama  ▼.  OUni,  449. 

A  Appellate  Praotior.  —  If  Brroniouslt  Aokitteo  Evidxhoe  migrt 
HATE  Misled  the  jury,  and  oaosed  them  to  hold  defendant  liable  to 
damages  which  they  might  not  otherwise  have  felt  authorised  to  imposo^ 
its  admission  cannot  be  presumed  to  have  been  error  without  injniy. 
Ceniral  B.  B.  He.  Co.  t.  Vaughan,  60. 

A  JuRT  Trial.  ^Imstruotion  that  if  the  Jurt  wire  dt  Doubt  arb  Ur- 
OBRTAIKTT  as  to  oertain  facts  essential  to  tiie  plaintiff's  case  they  sboold 
find  against  him  may  be  refused  without  committing  error.  The  mind 
may  be  reasonably  satisfied  of  a  given  faot^  and  yet  not  oertain  of  it  nor 
free  of  doubt  in  respeot  to  it     Alabama  etc,  B.  B,  Cb.  v.  Bill,  6A 

A  Jurt  Trial  —  I]r8TBUcri0R&  —  A  trial  oonrt  is  under  no  obligation  to 
single  out  the  testimony  of  one  or  more  witnesses  and  instruot  tho  jury 
to  reach  oertain  oondusions  if  such  testimony  be  belioTed.  Ahbama  ef& 
B.  B.  C<K  T.  Iim,  65. 

7.  Jury  Trial  —  iRSTRVonovs  ehoxtld  be  Oonbidebed  ae  a  Whole.  ^The 
general  charge  given  in  a  trial  oonrt  should  be  road  and  oonstmod  with 
regard  to  the  conneotion  between  its  several  senteuoes  and  prorision^ 
and  if  any  part^  when  so  considered,  limited,  or  expanded,  asserts  the 
law  correctly,  it  will  not  furnish  ground  for  reversal,  however  faulty  a 
particular  clanse  may  be,  if  its  meaning  were  not  controlled  by  a  prior 
or  subsequent  passage.    Alabama  0te,  B.  B.  Oo.  ▼.  Hillt  09t. 

A  JOBT  TbIAL.  —  WUBTHBB  A  WlTMESS  SHALL  BE  PERmTTED  TO  BE  Bb* 

OALLED  by  the  plaintiff  lor  the  purpose  of  allowing  a  predicate  lor  hii 
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faip— hnwnt  hj  proof  of  oontradictory  statemantSy  It  h  matter  of  dia- 
orolioii  not  rariewablo  on  appeal     Richmond  etc  R.  R.  Oo.  v,  Vance,  41. 

%  JVBT  Trial— WiTNissn,  Prxpondsraitcb  of. -- loatructioa  that  tho 
Jorj  are  not  to  be  oontrolled  by  the  mere  nnmerical  preponderance  of 
witooaeet  on  one  aide  or  the  other*  bat  should  consider  each  preponder* 
aaoo  along  with  other  facts  and  oircnmstaaces  conducing  to  credence,  or 
the  reverse,  is  proper.    Alabctma  etc  R,  R  Co.  ▼.  Fratier,  28. 

lOi  JuBT  Tbial  — WiiVBssn  Falsb  in  Oil  b  Pabtioulab.  —  Instraction  that 
if  the  jnry  believe  from  the  evidence  that  certain  witnesses  swore  falsely 
In  one  particular,  they  were  authorised  to  disregard  the  evidence  of  such 
witnesses  entirely,  is  proper,  when  it  appears  that  all  the  evidence  of 
•nch  witneesea  was  material    AUOtama  eic  R.  R.  Oo.  r,  Frasier,  2S8. 

11.  Jubt  Tbial.  ^  a  court  has  no  right  to  send  an  answer  to  the  jury- 
room  to  a  ^estion  propounded  in  writing  to  him  by  the  jurors,  after 
they  have  retired  to  deliberate  upon  their  verdiot^  without  the  consent 
of  oounsel  in  the  case.     Bopkins  v.  Bishop,  480. 

U.  Jubt  Tbial.  •»  Imfbopbb  Rbmahks  of  Couksbl  do  not  of  themselves  con- 
stitute any  ground  of  review  in  an  appellate  court»  though  they  were  ex* 
eepted  to  when  made,  unless  the  trial  court  was  requested  to  take  some 
action,  and  erred  in  refusing  or  granting  the  request.  Lui^ford  v.  Die* 
irieh.  79. 

ISL  Jubt  Tbial.  —  Ikpbopxb  Rbhabks  of  Gounsbl  oannot  be  complained  ' 
of,  if  they  were  necessitated  by  like  remarks  of  his  adversary.    Ata- 
harm  etc  R.  R,  O9.  r.  Htil,  65. 

14.  Ib  Makutg  ah  Obdbb  fob  thb  Physioal  Bxaminatiov  of  a  LmOANT 
Buing  to  reooTor  for  personal  injuries,  and  in  designating  the  expert  to 
•xeoute  it^  the  court  exercises  a  discretion  which  neither  party  has  any 
right  to  oontrol,  and  neither  is  entitled  to  soggest  an  expert  and  insist 
upon  his  selection  by  the  court.    Alabama  etc  R.  R.  Co.  v.  Bill,  65. 

80a  Afpbal;  Gobfobatiohs,  7;  Damaoxs,  7,  10;  Evidbnob;  Judgbs,  1; 
Labgbbt,  2;  Libbl^  0|  Mastbb  and  Sbryant,  8;  Mistakb,  1;  Nbgu« 
OENOfl,  9, 10^  14, 17;  Kbw  Tbial;  Pbrjurt,  3^  4;  Baileuads,  42;  &bal 
Pbopbbtt,  5;  Sbducttion,  2;  WrrNSsssa. 

TROVER. 

!•  116  CoNwrnjTB  a  Cohtbbsion,  there  must  be  a  tortious  detention  of  per- 
sonal property  from  the  owner,  or  its  destruction,  or  an  exclusion  or 
dsfianoe  of  the  owner's  right,  or  a  withholding  of  the  possession  under 
a  daim  of  title  inoonsistent  with  that  of  the  owner.  Terry  v.  Birminff- 
ham  NaL  Bank,  87. 

&  Tboykb  fob  Bzbmft  Pbofbbtt — SuFFiciBNCT  OF  Dbolabation.  —  In  an 
action  of  trover  against  a  sheriff  for  the  conversion  of  exempt  property 
aeiaed  under  execution,  an  allegation  in  the  declaration  that  such  sheri£E^ 
by  his  deputy  or  agents  naming  him,  did  convert  and  dispose  of  the  prop- 
erty, is  sufficient  to  charge  the  sheriff;  and  in  such  case  the  usual  declara- 
tion in  trover  is  sufficient  to  enable  the  plaintiff  to  show  such  facta  as 
are  necessary  for  tho  recovery  of  auch  exempt  property.    BMiehiiuom  T« 

Whiimoe%4SU 

See  Fdctubbb. 

TRUST  DEEDS. 
See  iHJVNcnoNa,  2. 
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TRUSTSL 

L  LiABiuTr  09  Mumovjunr  vvdbr  Void  Tsookl  —  WImb  a  aHuieipal 
MffporalifNi  MMivM  a  UgMj  spMi  a  traat  wluek  k  Totdt  tb»  tnu-  fani 
fa  Bol  imptMwd  IM  tlie  bjuids  of  tho m^  vitii  a  tnutin  favw  of  tiM 
vandaaiy  toyitaM  or  tbo  ropioMatativoe of  fcho  iMtator,  mod  febooi^, 
^  Tirtao  of  ite  aoooptanoo  of  tfao  trails  do«  not  booomo  Umw  iraotaea 
and,  M  «aol^  liablo  toaoconiU  to  them  in  the  orphAaiT  ooork  Jflifiiafa 
^nudUfa'o  Mdaie^  817. 

&  KumoiPAL  CoBrQEATHur  jMi  Tbuotbi.— In  tho  obaenoo  of  an  oxprMi 

•  front  of  powoc  to  oooept  and  bold  property  opon  pmoly  privato 
traot^  and  to  exeeato  thoB>»  a  mnnidpal  corporation  haa  no  pom  to  do 
aow  nat  tho  trust  it  a  resalting  oao,  and  tbo  oonsequant  dntioa  of  tbo 
tiBotot  tco  not  ntceMirily  depoadont  upon  tbo  intentioB  oithOT  of  Urn 
donor  or  tniatoi^  bat  may  bo  iaipliod  indapendently  of  and  oontiary  to 
botb»  doao  not  militato  against  tbia  proposition.  Scajitmim  FnmkSMS 
AloM^m. 

S»  MonoDAL  CoRVonATioii  as  TRi«rjKi.-^Tbo  law  will  not  loooti  I* 
a  fiotion  tkat  will  dofoat  its  own  poliiqF,  by  oonvorting  into  %tnutoo  a 
■wnioifsl  oorporation  from  wbioh  it  ham,  for  tbo  poblio  good,  withbeld 
oapaoily  to  aoospt  and  admiaistor  tbo  traat.  A^jmmmJnraiJtim'sAua^ 
817. 
'  ii  PcRPcnTBiai^TBins  Cbmaszd  bt  Will.^  Wbon  a  toatatris^  by  bsr 
will,  bsqawtbs  ber  proporty  to  bsr  cbildroo,  share  and  share  aliko,  aabjeot 
to  tho  ooDtrol  of  ber  son,  whom  she  appoints  her  ezeeoter  and  tmetes  to 
BMUiago  Um  property,  ooUaot  tho  iaooaio^  sell  the  real  estate  at  piiTati 
or  pablio  aalob  and  whan  two  thirds  of  the  parsons  intarosted  in  the  ee- 
otato  shall  ao  denuod,  to  sell  the  property  and  divide  the  proceeds 
among  thoeo  intereeted  under  the  provisions  of  the  will,  an  aotivo  trust 
fa  thereby  oreatod,  for  a  lawful  purpose^  noi  in  oonfliot  with  tho  law  is 
respoet  to  perpetnitieai    Cooper's  SaiaU,  829. 

§,  BaVKB  AXP  BaBKIBQ  —  DbFOSIT  BT  T&D(ST£B  IS  AOBBT  —  RlOBT  TO  Hb- 

COTBB— Pabtuh.  — When  a  trustee  dapoeiie  money  in  bank  to  bis 
credit  as  agents  Iwd  the  bank  refuses  to  pay  his  oheek,  be  may  sao  the 
bank,  to  reoover  the  depoeit^  as  trustee  individually,  or  he  may  Join  the 
benefidariea  in  an  notion  to  leeover  it.  Muimerlifn  v.  A  ugtuta  809,  BmJ^ 
169. 

C  BamDiAVDBAimvQ  — DEPonTBrTBUBTBBaa  AoBJrr->Om^rBB8m.— 
A  deposit  of  money  in  bank  by  a  trustee  to  hie  credit  aa  agent  fa  not  a 
conversion  of  the  fund,  afthoagfa  the  bank  may  know  of  tho  oafatsnoe  ef 
tho  trust.    If  aimerfiia  t.  iiapttsio  809,  Bank.  Ifii. 

8oe  AnoRHBT  abd  Cubbt;  Babks,  7-9;  CoBPORAno«%  %  1%  Dmn^  If 

FbAIO)^  4;  M0BTQA0B8»  91 

ULTEtA  VIRK& 
■•a  OoBTOSATioin^  %  3;  Kbootiablb  Ibbtbviibmvw  4 

UNITED  STATES, 
See  Afpbai^  1|  Rbal  Pbopbbtt,  3i  Watbboovmi^  !« 

USURY. 
Ubvriovi  OoHTBAOr,  bt  What  Law  Ootbshbd.— -The  laws  of  Ihfa  stals 

•  and  aeoem  to  its  courta  cannot  bo  amdo  the  subject  of  contraoi    It 
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ttMr»!ort^  a  oontrtol  for  the  loftn  of  money  l§  mnrioas  ander  the  Uwi  ol 
Mothw  ilate,  by  which  H  ia  goreniod,  the  eonrte  of  Ih^  wMm  will  not 
iwpool  *  ■tipaUtion  in  the  oontraot  to  the  elfeet  thst  if  liiigttioii  shall 
•riMb  il  ihaU  be  goremed  by  the  laws  of  this  state,  even  though  sooh 
loan  ii  leeand  by  a  mortgage  on  land  sftnated  in  this  states  Amtrktm 
JWelofrf  ete.  Oa,  y,  Jefferton,  087. 

8ae  Aocovmi  CoirnuoxB»  10;  Equitt,  8;  PuuDtHo^  % 

VACANCY. 
See  Ofnonia*  2-4. 

VBNDOa  AND  PU&CHASSB. 

L  Av  OmR  OcMRanmD  nr  ah  Oriov  eannet  ba  withdrawn  er  retoked 
within  the  tinse  designated  therein.    Aom  r.  Park$,  47. 

&  Air  OmoH  giTHi  by  the  owner  of  land  for  a  valnaUa  oonsideration,  whether 
adeqnate  or  no^  agreeing  to  aell  it  toanotherata  fixed  priee if  aoeepted 
within  a  speeified  time,  is  binding  npon  the  owner  and  ail  his  saooessors 
in  inftsMBt  with  knowledge  thereof.    i?esf  t.  Awfa^  47. 

8i»  BoviTDARiEs;  Equitt,  4;  FzxTunas;  Fravdulikt  dmyBTANOBa,  8|  !«• 

SWarWMB,  2}  BjlIIMOAD^  M|  SfIOIIIO  PBRfORMAMOi^  H 

VXRDICr. 
Bee  APTBAi.,  2;  8;  D4ii40ai^  7« 

VBSSBLA. 
See  Shifpino. 

VESTED   RIGHTS. 
Bm  AourowLUKiafBifTa,  15;  AssooiATioiia,  % 

VILLAGES. 
See  MuNioxFAL  CoBPOBATioNa*  29-81. 

VOLUNTEERS, 
See  LuN8»  8. 

VOTERS. 
8aeBLiono«ai 

WAGES.  I 

Bm  Aanacmanti  BiAma  aho Sbbtasi;  U%^ 

WAIVER. 
See  OrnnMOM,  8t  EwtDWKaM,  10;  Vemsukt,  8^  4|  PnooM^  % 

WAREHOUSEMEN. 
VMUomon  ov  a  WARiHOusaicAif  n  kot  EsTAisLTSHnD  nr  Paoov  w  a 
TtBM,  and  tiM  destrootion  thereby  of  goods  stored  with  him.     BaUroad 
T.  £i%  908. 

See  Ratlroado^  C 


Digitized  by  LjOOQIC 


1006  Imdkx. 

WATER  OOMPANn& 

I*  A  BafVLATKNV  09  ▲  Watib  Comfast  that  OM  jmM%  nat  will  W  r»> 
qnirtd  In  all  omm,  payabb  In  adTaaoa^  on  tlio  first  day  of  July  ol  tMk 
yMTg  it  not  rtaionabU^  and  oaanot  be  anforoad,  and  tharelora  a  y«ar'f 
rmt  aannot  be  ooUaoted  of  one  who  hae  need  water  a  few  Bootha 
Hoekkmd  Waimr  Ob.  t.  Adanu^  368. 

&  OoMTBAor  TO  Pat  iob  WAnn  AoooRDnro  to  m  RnuLATioiia  or  a 
Watu  Oompavt  will  not  be  implied  from  knowledge  of  aaoh  regnW 
tioQa  if  they  are  nnreaeonable^  and  oannot  be  enforced  agaiaet  pereoae 
net  aMonthig  theretOi    Roddamd  WaUr  Ox  t.  Adorns^  368. 

H  Funrr  or  Ooimuor.  —"When  a  eity  makes  a  oontraot  with  m  water 
oooipaay  to  fnmiah  wattr  to  extiogntsh  firei,  there  is  no  pririty  of  eon* 
traet  betweeaonehoompany  and  the  residents  el  the  oity,  and  the  latter, 
ttwrefocs^  eannot  reoorer  of  the  oompany  for  damagee  reealting  from  a^ 
hreaoh  of  its  oontraot^  tiiongh  one  of  the  stipolations  of  the  oontraot  ti 
that  the  oompany  will  pay  all  dam^ses  that  may  aoorao  to  any  eitiaaa  of 
the  oity  by  reason  of  the  fidlnre  on  the  part  of  the  oompany  to  supply  a 
snfflcient  aaoont  of  water,  or  a  fatlnre  to  supply  water  at  a  proper  tims^ 
or  by  reason  of  any  other  negligenoo.  IfottT.OStcrnfsait  fffltfcrela.  Cb. 
«7. 

WATER00URSB3. 

L  Powm  TO  Impiiotb  NATioABfji  Watbbo  Vsano  nr  Umitbo  Statol  ^ 
The  power  to  improre  riTors  and  arms  of  the  oea»  forming  the  highways 
of  oommeros^  is  Tseted  in  the  goTemraent  of  tiie  United  Statee,  and  if 
Congress  proridee  for  the  exereiee  of  snoh  power  in  a  manner  oomplets^ 
aooording  to  that  gOYemment*s  Jndleial  teat»  it  mnst  be  regarded  ss 
eqnally  oomplete  in  every  state  in  whioh  snoh  power  la  exeretead.  Bmh 
ner  t.  AiUmtk  Dredging  Ob.,  049. 

IL  OnAVT  or  Lakd  Bodmdsd  on  Small  Inlahd  Lau  Extsh ds  to  m  Cnimn. 
—  In  the  state  of  New  York,  the  presnmption  i%  that  land  nnder  the 
waten  of  small  inland  non-narigable  lakes  and  ponds  belongs  to  the 
proprietors  of  the  adjoining  landau  and  in  the  oonstnotion  of  grants  of 
land  bordering  and  bonnded  on  snoh  waters  the  same  rule  is  iqppUed 
that  is  applioable  to  oonTeyanoas  bounding  lands  on  fresh-water  streams. 
And  therefore  n  oonToyanoe  of  land  bordering  on  snoh  a  lake  or  pond, 
whioh  deeoribes  it  as  moning  to  the  pond,  or  to  some  monument  on  the 
land  at  the  water,  and  thenoe  along  the  pond  to  another  monnment  on 
its  bank,  unless  restricted  by  express  words  or  otherwise^  oarriee  the 
title  to  the  oentor  of  the  pond;  and  the  fact  that  the  llnee  along  the 
pond  are  deeoribed  by  coursss  and  distanoes  mnning  from  one  monnment 

)  on  the  bank  to  another,  and  that  the  length  of  theee  linee  is  the  dietanoe 
between  the  monnmenti,  is  no  eridenoe  of  an  intent  to  restrict  the  grant 
so  as  to  oxdnde  the  bed  of  the  pond,  ^enssrnwir  t.  NakmcU  lc$  Oa.* 
060. 

H  CoMTSTAirota  ^  DnonimoN.  —  A  Ooittxtangi  DnoEiBnro  a  BoimoART 

j       Lm  AS  BmnfKUio  at  tbb  Sba,  and  then,  after  ▼arious  calls^  as  mnning 

I  to  the  shore,  indndeo  the  shore  to  low-water  mark,  ^now  t«  Mi.  Dmmi 
lOoLwi  etc  Oo.^  S81. 

i.  Watxbooubsib  —  Branp  nr  Peisoriptioh  to  Pollvti  Watkbs  or 
Strxam,  how  LmiTKD.  —The  right  aoquired  by  preeoription  to  pel* 
Inte  the  waters  of  a  stream  is  limited  by  the  character  and  extent  of  the 
light  oxsrdisd  dnring  the  period  of  preeoription,  and  for  any  i 
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flaiiaing  nwterbl  injitry  to  the  ripariiMi  own«n  Hi  ftetfoa  omj  bo  iimIb* 
tuned.    Mi$aimippi  MiU$  Co,  w.  Smith,  64A. 

§,  liAllUTAOnXBBE  HOT  EXIMPT  FBOM  LlABIUTT  fOR  POLLUTIVa  StRBAM  Sf 

ABTinoiAL  MsAVa.  —  A  maonfaotaring  oova^putkj  htm  no  more  right  th«i 
007  other  peraoQ  to  pollute^  by  artilioial  meon%  the  watore  of  a  strean^ 
withoat  liabilitj  to  persona  having  a  right  to  the  vm  ci  tho  water  flow* 
ing  therein.    JTmUmippi  MUk  Co.  w.  amUh,  64A. 

See  Damages,  7i  Rbal  PnoPBBTT«  H 

WATER-WORKS  BONDa* 
See  MumaPAL  CoBPoaAnoMB^  21^1 

WHARVBa 

•  VUBLIO  PiBBa,  PbESONS  CONTROLLIirO,  BOVVD  TO  EXBBOISB  SaMB  OaBB  fOE 

Safbty  of  Pvblio  as  Thosb  Using  Publio  Strbetb.  —  The  same  dn^ 
to  exercise  oare  for  the  safety  of  the  pnblic  and  ci  all  peraoos  hanng  oo> 
easion  to  nae  publio  piers  is  dae  from  thoee  in  ooatr<^  of  saoh  piers  as 
from  those  nsing  public  streets,  since  both  are  pablie  ways*  Oonmh 
Bteam  Naio.  Oo,  t.  Compania  Trafuatiantiea  BtpoMOg  680b 
See  Salbs,  6^  7. 

WILLFUL  WRONG, 
See  Railboaos^  14^  22;  20. 

WILLS. 

U  What  mat  ConsTiTirn.  —  An  instrnment  in  the  form  of  a  letter  from  a 
person  in  his  last  illness  to  his  attorney,  requesting  the  latter  to  draw  a 
will  in  aeoordance  with  instructions  therein  set  forth,  and  containing 
•U  the  requisites  of  a  will  as  to  the  dispositioa  of  proper^,  may  be  es- 
tablished as  a  will  by  proof  of  its  due  execution  and  pubUcatioa  by  tho 
testator  as  such*    8eoU*M  EatcUe,  718. 

%  What  mat  Comstitutb  ^  Evidbnob  of  PuBLiOAnoH.^When  a  per- 
son, during  his  last  illness,  causes  a  letter  to  bo  written  to  his  attorney, 
with  directions  to  him  to  draw  a  will  in  aocordance  with  instmotions 
therein  contained,  and  such  instrument  contains  all  the  requisites  d  a 
Talid  will  as  to  the  disposition  of  property,  is  signed  by  the  testator  as 
such,  and  by  the  person  writing  the  body  of  it  as  a  subscribing  witness. 
.  parol  eyidence  is  admissible  to  show  that  the  testator  deolared  and  in* 
tended  the  instrument  to  be  his  last  will  and  tostamonii  SooUU  MdaU^ 
718. 

8L  What  mat  GoNSTn-OTB—  Etidbnob  of  Publioatioh.  —  When  a  person, 
during  his  last  illness,  writes  a  letter  to  his  attorney,  directing  him  to 
draw  a  will  in  accordance  with  instructions  therein  contained,  and  such 
instrument  contains  all  the  requisites  of  a  will  as  to  the  disposition  of 
property,  is  signed  by  the  testator  and  by  one  'subscribing  witness.  % 
son  of  the  testator,  who  is  acquainted  with  all  the  eiroumstances  under 
which  the  instrument  was  drawn,  and  to  whom  the  testator  has  declared 
it  to  be  his  last  will,  is  competent  to  prove  its  publication  as  such,  mud 
thus  supply  the  place  of  one  attesting  witness,  provided  its  exeontion 
b  duly  proved,  although  ho  did  not  sos  it  after  it  was  preynni  aad 
oxecnted.    8eoU*»  Bttate,  713. 

AMM  Axtwajaaom  oik— It  is  not : 
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fagwitiie«  di<mM  ms  Am  testator  si^  the  w3I»  nor  fhit  b«  Aoald 
nibaoribe  it  in  th«  praMBOo  •!  the  alfa«r  witnaM.  Munmim  ▼;  Lmmard. 
87ft. 

0.  A  Will  watn  n  Subsobibbd  bt  at  Lbast  Two  IhsumnusnD  Wi» 
HSSSKS.     Simnunu  ▼.  Leonartl,  876L 

C  Wmms  Uzf ABLS  to  Wkitb.  ~  ArrBsrATioar  of  a  Will  bt  a  Sir» 
aCRiBiNO  WiTNBSs  MUBT  BB  either  by  signing  hb  name  or  by  makiiig  hit 
mark*  when  his  name  ii  written  by  another  for  htm.  It  ia  not  anffidoit 
that  hia  name  was  written  by  another  for  him,  though  at  his  request  and 
in  his  preaenoe^  if  *Kia  did  not  make  his  mark  thereto,  ^anmoiia  t.  Leom^ 
atd,  87ft. 

T«  A  SinaoRiBiiro  WrnrEas  must  bb  Ablb  to  loBrnrr  tbx  Wnx. 
Henoe,  if  he  did  not  see  it  nor  hear  it  read,  nor  impress  his  name  npoa 
it^  nor  make  any  other  mark  by  which,  if  remembered,  he  might  reoc^- 
Biaa  it^  tiiare  can  be  no  valid  anbscription.  It  is  not  sufficient  that  the 
will  be  identified  by  a  person,  other  than  the  witneaa,  from  aome  mark 
which  such  other  person  placed  upon  it^    Simmom  ▼.  Leonard,  87fti. 

8.  WiTMBSs's  Mamb  Siqnbd  vob  Hm  bt  Ihooicpetbbt  Pbbson.  —  One 
competent  to  be  a  subscribing  witness  te  a  will  cannot  perform  the 
act  d  sabeoription  by  another,  who  is  legally  incompetent  to  be  a  wit- 
ness. Hence^  if  the  name  of  a  witness  is  subscribed  by  a  dsTisae^  meh 
sabsoription  is  Toid.    SimmonaW,  Leonard,  87ft. 

0.  ATrBBTATioir  AKD  PuBUOATioir. — Cifcamstauces  may  supply  tiie  want 
of  one  witness  to  a  will,  prorided  they  go  directly  to  the  immediate  act 
of  disposition.    SeoUU  Estate,  7 1 3. 

10.  Thb  Will  must  bb  Signbd  bt  thb  Testator  bbvobb  there  can  be  say 
Talid  attestation  or  subscription,  but  it  need  not  be  signed  in  the  presenos 
of  either  witness,  nor  need  either  actually  see  the  testator^s  signaturs. 
It  is  sufficient  that  the  will  be  produced,  signed  by  the  testator,  and  ia 
such  a  way  that  his  signature  may  be  seen  by  the  witnesses,  sad  that  be 
request  them  to  witness  it  as  his  will.  Simmau  r,  Leomard^  87ftb 
See  AflsociATioH8»  8;  Dbvisb;  Lbqaot. 

WITNESSES. 

L  Oo-SBmroAna— Eight  to  Place  vndbb  tsb  Rulb.— If^  during  the 
trial  of  two  persons  charged  with  orimcb  they  announoe  their  purpose  ta 
testify  as  witnesses,  eaoh  for  himself,  neither  can  be  placed  under  the 
rule,  and  excluded  from  the  room  during  the  examination  of  the  other. 
Bicharde  t.  State,  907. 

%  Oompbtsbot  of  Witb.  —  In  an  action  by  a  husband  for  carnally  debauch- 
ing and  knowing  bis  wife  and  alienating  and  destroying  her  affection 
lor  him,  she  is  not  a  oompetent  witness  in  his  behalf.  JRejfuolde  ▼. 
Sekaffer,  492. 

SL  Btidbmcb  of  Pbrmanbnct  of  Ixjubibs.  —  One  who  was  injured  nearly  two 

years  before  the  trial,  and  whose  injuries  are  of  such  a  character  as  to  be 

known  to  hin^  though  he  is  not  tm  expert^  is  competent  to  testify  ss  to 

whether  he  was  permanently  injured  or  not    Alabama  eie,  B.  B.  Oo»  y, 

'  Fnmer,  28. 

4»  Bkpbrt  Evidbnob  should  bb  Rbbtbictbd  to  those  oases  where  its  use  is 
vellaigh  indispensable  because  of  questions  of  science  or  skill  being  i» 
ToWed,  in  which  a  special  and  peculiar  knowledge  is  dssirsd,  in  order  te 
BoiFa  at  the  exaot  truth.    lUllali^  w.  Ooboeli^  4H. 
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fntM— iJABiLnrr  ov  MiUHiwim  —  SxFnr  Vmiiroi.  —  la  m  mslAtm 
to  reoorer  for  damages  tp  ■offrouidiiig  property,  oanaod  by  aecidental 
fifo  originatiiig  la  a  nw*mi]l»  so  ipoeial  or  partieolar  kaowlodgo  boyoad 
that  protamably  opoa  to  a  Jary  ia  a  lamfa«ring  ooantry  is  reqolrod  to 
determine  what  aieaBe  woald  be  safe  or  ordinarily  pmdent  to  be  need 
to  pat  oat  flree  la  a  boiler-room  or  saw-mill  in  a  parttonUr  ease,  and  ex* 
pert  eridonoe  oa  this  snbjeot  is  iaadmissiblo.     MeNaUg  ▼.  CMwe/4  494. 

BTipaHOB  OF  BzrBKTS,  BrFaoT  to  bi  Giyaii. — If  a  jary  reaoh  a  given  ooa- 
elasioa  from  a  oonsideration  of  the  whole  evidenoe^  inolading  as  well  the 
opinion  of  eiperts  as  snbstantiTe  facts  deposed  to  by  witnassss,  whether 
experts  or  not,  they  are  not  to  snrrender  this  oonclnsion  beoanse  the 
opinions  of  experts  do  not  ooinolde  with  theirs.  In  other  word%  the  Jary 
aeed  not  snbstitote  for  their  own  views  of  what  is  eetablished  by  the 
whole  eridenoe  the  ooaolasioa  stated  by  the  experts.  Ahbama  tic*R.B. 
Co,  y.  HUl,  65. 

Ktidbncb — BxPBBia.  —  If  a  physioiaa  testifyiag  as  an  expert  with  refer- 
ence to  plaititi£F's  physical  ooaditioa  stoted  that  maoh  of  her  pain  was 
eaased  by  the  condition  of  the  coocyx-bono,  and  that  this  oondition  conld 
be  cored  by  a  snrgical  operatioa  to  which  he  did  aot  deem  himself  equal, 
it  is  not  error  to  overmle  a  qneetion  calling  for  the  reasons  which  acta- 
ated  his  omission  to  call  ta  a  sargeoa  to  remove  sach  boae.     AkJmmm 

§te.  n.  B.  Co.  T.  mu,  60. 

Stidbnob—  CBoao-BXiiMXHATioii  ov  WiTiiB8S.  —  la  aa  aotion  of  trespass 
by  a  hnsband  against  his  wife's  brother  for  helping  her  in  forcibly  re- 
moving household  goods  from  the  husband's  house,  statements  made  by 
the  wife  at  the  time  of  the  remoTal,  but  aot  ia  the  preeenoe  of  her  hns- 
bead,  oannot  be  drawn  oat  oa  tho  eross-examination  of  a  witoess  who 
has  aot  testified  to  aay  oonversatioa  with  the  wife,  ^aras  t.  Kirkpaim 
rkk,4SL 
m  AflKaowLDOMBin^  4l  Btidbbo^  6^  11|  Jvoon^  1;  Bsn.ania^  7t 
Tbiau  ^  ^^ 

WORDS  AND  PHRASn. 
8oo  OnnmnonL 

iJL  tK  Bbm,  Ttk  XXZ. -fi 
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